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Hamlyn  v.  Bettdey  (App.),  C.P, 

ceeded  to  try  the  case,  when  judgment 
was  given  for  the  plaintiff. 

The  defendant  obtained  in  the  Coart 
of  Appeal  an  order  nisi  for  a  new  trial, 
on  the  ground  that  the  learned  Judge 
had  no  power  to  try  the  case  without  a 
jury.  The  defendant  also  appealed  &om 
the  judgment  of  the  learned  Judge  on 
the  merits. 

Murphy  and  /.  0.  Witt,  for  the  defen- 
dant.—  The  defendant  objected  to  the 
jurisdiction  of  the  Judge,  and  it  is  con- 
tended that  there  was  no  trial  at  all, 
inasmuch  as  the  order  was  in  the  usual 
form,  directing  the  parties  to  proceed  to 
'^  the  trial  of  an  issue ; "  and  yet,  that 
order  being  uncancelled,  the  plaintiff 
^ve  notice  of  trial  before  a  Judge  alone. 
This  it  was  not  competent  for  him  to  do. 
Proceedings  in  interpleader  arc  governed 
by  1  &  2  WiU.  4.  c.  68  and  23  A  24 
V  ict.  c.  126.  By  the  former  of  these  sta- 
tutes provision  is  made  for  the  trial  of 
feigned  issues,  and  by  the  latter  it  is 
enacted  that  a  Judge  may  summarily 
dispose  of  trifling  cases,  and  may  in  more 
difficult  cases  order  a  Special  Case  to  be 
stated.  By  Order  I.  rule  2  (1)  of  the 
rules  of  Court,  the  practice  in  interpleader 
is  preserved.  K  it  be  suggested  tnat  the 
plaintiff  had  a  right  by  Order  XXXVI. 
rules  2  and  3  (2)  to  choose  his  own  mode 

(1)  Rules  of  Court,  Order  I.  rule  2 :  "  With 
respect  to  interpleader,  the  procedure  and  prac- 
tice DOW  used  by  Courts  of  common  law,  under 
the  Interpleader  Acts,  1  &  2  Will.  4.  c.  58,  and 
23  &  24  Vict.  c.  126,  shall  apply  to  all  actions 
and  all  the  diyisions  of  the  High  Courts  of  Jus- 
tice ;  and  the  application  by  a  defendant  shall  be 
made  at  any  time  after  beinff  served  with  a  writ  of 
summons  and  before  deliTenng  a  defence." 

(2)  Rules  of  Court,  Order  XXXVI.  rule  2 : 
"  Actions  shall  be  tried  and  heard  either  before  a 
Judge  or  Judges,  or  before  a  Judge  sitting  with 
assessors,  or  before  a  Judge  and  jury,  or  before  an 
official  or  special  referee  with  or  without  asses- 
sors." 

8 :  "  Subject  to  the  provisions  of  the  following 
roles  the  plaintiff  may  with  his  reply,  or  at  any 
time  after  the  dose  if  the  pleadings,  give  notice 
of  trial  of  the  action,  and  thereby  specify  one  of 
the  modes  mentioned  in  rule  2 ;  and  the  defen- 
dant may,  upon  giving  notice  within  four  days 
from  the  time  of  the  service  of  the  notice  of  trial, 
or  within  such  extended  time  as  a  Court  or  Judge 
may  allow,  to  the  effect  that  he  desires  to  have 
the  issues  of  &ct  tried  before  a  Judge  and  jury, 
be  entiled  to  have  the  same  so  tried/' 


of  trial,  it  is  submitted  in  answer  that 
these  rnles  apply  to  the  trial  of  actions, 
whereas  the  trial  of  an  interpleader  issue 
is  not  the  trial  of  an  action,  for  an  action 
is  defined  in  section  100  of  the  Judica- 
ture Act,  1873,  to  be  **  a  civil  proceed- 
ing commenced  by  writ  or  in  such  other 
manner  as  may  be  prescribed  by  rules  of 
Court ; "  so  that  the  word  "  action  "  can- 
not apply  to  an  interpleader  issue,  which 
is  not  an  action,  but  a  j)roceediDg  in  or 
incident  to  an  action;  and  rule  1  of 
Order  I.  further  explains  what  is  meant 
by  the  word  "action"  in  the  rules  of 
Court,  and  shews  that  it  does  not  cover 
an  interpleader  issue. 

An  interpleader  issue  is  directed  by  the 
Master,  and  then  a  feigned  issue  is  set- 
tled ;  this  feigned  issue  mast  be  tried  by 
a  jury.  This  view  is  strengthened  by 
reference  to  8  &  9  Vict.  c.  109,  which, 
after  referring  to  the  practice  of  trying 
questions  in  the  form  of  feigned  issaes 
by  stating  that  a  wager  was  laid,  declares 
that  such  questions  may  be  tried  with- 
out such  form,  and  then  proceeds,  "Be 
it  therefore  enacted,  that  in  every  case 
where  any  Court  of  law  or  equity  may 
desire  to  have  any  question  of  fact  decided 
by  a  juiy ;"  thus  shewing  that  where  there 
is  a  feigned  issue,  there  must  of  necessity 
be  a  jury.  (See  also  Schedule  2  to  that 
Act  for  the  form  of  an  issue.) 

Willis  and  Edward  Pollock^  for  the 
plaintiff.  The  defendant  has  waived  any 
objection  which  he  might  have  taken 
and  insisted  on,  for  he  proceeded  with 
the  trial  and  called  witnesses,  so  that  he 
has  lost  his  right  to  object  to  the  juris- 
diction of  the  Court — Andrews  v.  Elliot 
(3).  It  is,  moreover,  contended  that  the 
plaintiff  had  a  right  to  give  this  notice, 
and  to  try  the  issue  before  a  Judge 
alone.  All  the  proceedings  in  interpleader 
are  now  subject  to  the  rules  by  which 
other  trials  are  governed,  for  the  effect  of 
rule  2  of  Order  I.  (1)  is  to  confer  this 
jurisdiction  in  interpleader  on  the  divi- 
sions of  the  High  Court  and  to  extend  it 
to  the  Chancery  Division.  This  was 
necessary,  inasmuch  as  the  provisions 
contained  in  1  &  2  Will.  4.  c.  58  only 
applied  to  the  Courts  at  Westminster, 
llftncaster  and  Durham. 

(3)  6  E.  &  3.  502  ;  26  Law  J.  Rep.  Q.B.  836. 
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[Sblbornb,  L.O. — The  rules  do  not.  give 
jarisdiction,  they  regalate  the  exercise  of 
jurisdiction  conferred  by  statute.  Gole- 
BiDGB,  C.J. — The  exercise  of  the  juris- 
diction is  regulated  by  section  23  of  the 
Act  of  1873,  and  section  16  of  the  Act  of 
1875.] 

Rule  2  of  Order  I.  (1)  brings  inter- 
pleader within  the  rules  of  Court,  so  that 
it  is  competent  for  a  plaintiff  to  choose  a 
mode  of  trial  under  Order  XXXVl.  rules 
2  and  3  (2),  and  to  give  notice  of  it  to 
the  defendant,  as  was  duly  and  properly 
done  here. 

[Sblbobnb,  L.C. — Is  not  that  tant- 
amount to  saying  that  one  action  is  a 
proceeding  in  another  action  P] 

In  McAndrew  v.  Barker  (4),  the  Master 
of  the  Bolls  having  directed  an  inter- 
pleader issue  to  be  settled,  it  was  tried 
before  him  without  a  jury  ;  the  orders 
made  by  him  were  appealed  from,  but 
the  objection  here  taken  was  never  sug- 
gested. 

[COLBRIDOB,  C.J. — The  opinion  of  the 
Court  there  was  that  interpleader  issues 
are  not  actions.] 

If  the  plaintiff  did  not  wish  to  have 
the  trial  before  a  Judge  alone  he  should 
have  g^ven  a  counter-notice. 

Murphy^  in  reply. — The  defendant  was 
not  bound  to  give  a  counter-notice ;  he 
was  entitled  to  rely  on  the  direction  in 
the  order  as  to  the  mode  of  trial,  which 
direction  the  plaintiff  could  not  validly 
alter  or  depart  from. 

Sblbobnb,  L.C.^We  are  all  of  opinion 
that  there  must  be  a  new  trial.  I  do  not 
think  it  necessary  to  say  anything  on 
the  question  of  the  alleged  waiver.  It  is 
well  established  that  a  party  can  in  the 
case  even  of  arbitrations  protest  against 
tiie  jurisdiction  of  a  tribunal,  and  that, 
if  his  protest  be  overruled,  he  can  pro- 
ceed to  prove  his  case,  and  afterwards 
take  such  steps  as  may  be  necessary  to 
set  aside  the  proceedings.  In  the  present 
case  the  jurisdiction  of  the  learned  Judge 
was  dulv  protested  against,  and  I  cannot 
agree  that  it  was  necessaiy  for  the  pro- 
teflting  party  to  withdraw  from  the  case 
and  to  ittke  the  risk  of  allowing  it  to  be 

(4)  47  Law  J.  R^p.  Ghanc  340;  Law  Rep.  7 
Ch.  D.  701. 
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heard  as  undefended.  Nor  do  I  think  that 
the  defendant  who  received  this  notice  of 
trial  before  a  Judge,  without  a  jury,  was 
bound  to  give  a  counter-notice  if  it  was 
not  competent  for  the  plaintiff  to  give 
such  a  notice  of  trial.  The  question  for 
decision,  therefore,  is,  whether  this  notice 
was  one  which  in  the  circumstances  of 
this  case  it  was  competent  for  the  plaintiff 
to  give.  It  is  not  necessary  in  my  view 
of  the  case  to  determine  any  question  as 
to  the  proper  mode  of  trying  interpleader 
issues,  or  any  question  as  to  the  power  of 
a  Judge  to  direct  any  particular  mode  of 
trial,  on  any  particular  questions,  under 
the  provisions  of  rule  6  of  Order  XXXVI. 
In  the  present  case  the  interpleader  was 
strictly  statutory.  Now  the  Judicature 
Acts  enact  that  the  procedure  and  prac- 
tice used  under  the  Interpleader  Acts 
shall  apply  to  all  the  divisions  of  the 
High  Court ;  there  was,  therefore,  juris- 
diction to  make  the  order  in  pursuance 
of  which  this  interpleader  issue  was  di- 
rected to  be  tried  by  a  jury.  The  ques- 
tion then  arises,  whether  any  Court  has 
doneanything  in  the  way  of  regulating  the 
trial  of  this  interpleader.  It  appears  that 
what  I  may  call  the  common  interpleader 
order  was  made,  that  the  parties  were 
directed  to  settle  an  issue,  and  that  it  was 
drawn  up  by  them  in  the  usual  form,  and 
that  it  concluded  with  the  words,  '*  It  has 
been  ordered  pursuant  to  the  statutes  on 
that  behalf  that  the  truth  of  the  matters 
aforesaid  be  tried  by  a  jnry."  This  it 
would  seem  was  the  construction  put  on 
the  order  by  both  parties.  With  respect 
to  the  rules  of  Court  it  appears  that  the 
2nd  rule  of  Order  I.  (1)  is  the  only 
rule  which  refers  in  express  terms  to 
interpleader ;  and  the  effect  of  that  rule 
may  weU  be  that  the  practice  therein  re- 
ferred to  may  apply  to  all  actions  and  all 
the  divisions  of  High  Court ;  and  if  there 
is  no  regulation  of  any  Court  to  the  con- 
trary effect  that  practice  will  apply.  It 
has  further  been  suggested  that  the  pro- 
visions of  rule  3  of  Order  XXXYI.  (2) 
apply  to  this  case,  and  that  the  plaintiff 
could  therefore  give  notice  of  trial  in  any 
one  of  the  modes  mentioned  in  rule  2  of 
the  same  Order  (2).  It  appears  to  me, 
however,  that  this  interpleader  is  not 
within  the  rules  referred  to — ^that  it  is  not 
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an  action  within  the  definition  given  in  sec- 
tion 100  (6)  of  the  Judicature  Act,  1873. 
I  do  not  find  any  rule  which  shews  that 
an  interpleader  issue  is  an  action:  it  would 
seem  rather  to  be  an  interlocutory  pro- 
ceeding in  an  action ;  and  if  this  be  so,  then 
this  interpleader  issue  is  not  an  action 
within  the  meaning  of  that  word  in  the 
rales  of  Court,  so  that  it  was  not  com- 

rnt  for  the  plaintiff  to  give  a  notice 
the  trial  of  the  issue  in  any  mode 
other  than  that  directed  by  the  order  in 
pursuance  of  which  the  first  trial  was 
held  before  a  Judge  and  jury.  The  learned 
Judge,  therefore,  had  no  jurisdiction  to 
try  this  issue  without  a  jury.  The 
appeal  must  be  allowed,  and  there  must 
be  a  new  trial.  It  has  been  said  that  the 
case  of  McAndrew  v.  Barker  (4)  is  an 
authority  for  the  position  that  interpleader 
issues  can  be  tried  without  a  jury.  I 
have  said  that  it  is  not  necessary  to  lay 
down  any  general  rule,  that  there  was  in 
this  case  an  order  that  the  issue  should 
be  tried  with  a  jury,  and  that,  that  order 
standing,  it  was  not  competent  for  the 
plaintiff  to  disregard  it.  It  also  appears 
from  the  report  of  the  case  referred  to, 
which  is,  however,  reported  with  refer- 
ence to  quite  another  point,  that  the 
orders  made  by  the  Master  of  the  Rolls 
were  made  in  the  two  actions  of  The  Dock 
Company  v.  Locke  and  Barker  v.  The 
Dock  Company,  which  were  then  proceed- 
ing in  bis  Court,  so  that  it  cannot  be  said 
that  what  was  there  done  affords  any  sup- 
port to  the  contention  of  the  plaintiff  in 
the  present  case. 

CoLBBiDOE,  C.J.  and  Brett,  L.J.  con- 
curred. 

The  order  was  made  absolute  for  a 
new  trial  of  the  interpleader  issue, 
and  the  plaintiff  was  ordered  to  pay 
all  the  costs  of  the  order  and  of  the 
abortive  trial.  The  defendant  was 
permitted  to  witlidraw  his  appeal  on 
the  merits  without  costs. 

Solicitors  —  Erans    &    Peacock,    for    plaintiff; 
Bettelej  &  Co.,  for  defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.      \ 
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(6)  Judicature  AcN  187%  b  100:  "'Action* 
shall  mean  a  civil  proceeding,  commenced  by  writ 
or  in  such  other  manner  as  may  be  prescribed  by 
roles  of  Court." 


Appeal — Enlarging  Time  for  Appeal 
after  Expiration  thereof^ Special  Circum- 
stances—-Power  to  rescind  Order  dismissing 
Action — Order  LVIL  rule  6. 

In  exercise  of  the  discretion  given  to  it 
by  Order  LVIL  rule  6,  the  Court  will  in  a 
proper  case  enlarge  the  time  limited  for  the 
performance  of  a  certain  act,  after  the  ex- 
piration of  the  time  so  limited,  even  though 
the  non-performance  of  the  said  act  was  not 
induced  by  the  conduct  of  the  opposite  party 
nor  due  to  inevitable  accident. 

On  the  17th  of  June,  1880,  Master 
Francis  made  an  order  that  unless  the 
plaintiff  in  this  action  filed  his  affidavit 
in  answer  to  certain  interrogatories  ad- 
ministered hy  the  defendant  within  seven 
days  of  the  said  order  the  action  should 
be  dismissed. 

On  the  25th  of  June  the  plaintiff  filed 
his  affidavit  in  answer — that  is,  on  the 
eighth  day  after  the  date  of  the  order  of 
Master  Francis  aforesaid. 

On  the  9th  of  July  Master  Gordon,  on 
the  application  of  the  plaintiff,  rescinded 
the  order  of  Master  Francis.  From  this 
order  the  defendant  appealed  to  Haw- 
kins, J.,  in  chambers,  who  adjourned  the 
appeal  indefinitely. 

On  the  15th  of  July  the  plaintiff  took 
out  two  summonses — one  to  enlarge  the 
time  for  appealing  from  the  order  of 
Master  Francis,  and  a  second  to  vary  the 
said  order  by  allowing  fourteen  instead 
of  seven  days  within  which  the  plaintiff 
might  file  his  answers. 

On  the  20th  of  July  these  summonses 
came  on  for  hearing  before  Hawkins,  J., 
in  chambers,  who  made  orders  thereon, 
enlarging  the  time  to  appeal,  and  vary- 
ing the  order  as  prayed.  Hawkins,  J., 
also  adjourned  the  defendant's  appeal 
summons. 

The  defendant  appealed  from  the 
orders  of  Hawkins,  J.,  and  on  the*3l8t 
of  July  the  Court  adjourned  the  hearing 
of  that  appeal,  and  directed  that  all  the 
appeals  should  be  heard  before  the  Court 
on  the  4th  of  November,  1880. 
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Oould,  for  the  defendant. — The  Court 
has  no  jnrisdiction  to  rescind  the  order 
of  Master  Francis,  as  the  action  is  dead 
— Whistler  v.  Hancock  (1).  The  special 
circamstances  under  which  the  Court 
will  give  relief  are  such  as  shew  that 
there  is  no  fault  on  the  part  of  the  partj 
seeking  relief,  or  that  his  fault  (if  any) 
was  induced  bj  the  act  of  the  other  party 
— Burke  v.  Booney  (2).  In  this  case  the 
time  limited  bj  the  Statute  of  Limita- 
tions had  expired  since  the  date  of  the 
order,  and  the  time  cannot  be  enlarged 
where,  in  the  absence  of  such  enlarge- 
ment, the  claim  would  be  barred  bj  the 
Statute  of  Limitations  (21  Jac.  1.  c.  16). 

Doyle  V.  Kaufman  (3),  The  International 
Financial  Society  v.  The  Oity  of  Moscow  Gha 
Company  (4),  KrehL  v.  BurreU  (5)  were 
also  cited. 

Beid,  for  the  plaintiff. — The  action  is 
dead  bj  virtue  of  the  order  of  Master 
Francis;  but  that  order  is  subject  to 
appeal  within  the  proper  time,  there- 
fore the  action  is  not  dead  beyond  all 
possibility  of  revival. 

It  is  admitted  that  Whistler  v.  Hancock 
(1)  is  against  the  order  of  Master  Gordon 
rescinding  the  order  dismissing  the  action, 
but  the  Court  has  power,  under  Order 
LVII.  rule  6  (6),  to  enlarge  the  time  for 
appealing.  Burke  v.  Booney  (2)  is  in 
point.  There  is  no  pretence  of  injury  to 
the  defendant :  no  allegation  of  a  defence 
on  the  merits.  It  was  the  usual  practice 
before  the  Judicature  Act  to  set  aside 
judgment  upon  terms. 

Qould  replied. 

(1)  47  Law  J.  Rep.  Q.B.  152;  Law  Bep.  3 
Q.B.  D.  83. 

(2)  48  Law  J.  Rep.  C.P.  601 ;  Law  Rep.  4 
C.P.  D.  226. 

(3)  47  Law  J.  Rep.  Q.B.  26;  Law  Hep.  3 
Q.B.  D.  340. 

(4)  47  Law  J.  Hep.  Chanc.  258 ;  Law  Rep.  7 
Ch.  D.  241. 

(5)  47  Law  J.  Rep.  Chanc.  352  ;  Law  Hep.  10 
Ch.  D.  241. 

(6)  Older  LVII.  rale  6  is  as  follows :  A  Court 
or  a  Judge  shall  have  power  to  enlarge  or  abridge 
the  time  appointed  by  these  rules,  or  fixed  by 
anj  order  enlarging  time,  fat  doing  any  act  or 
taking  any  proceeding,  upon  such  terms  (if  any) 
as  the  justice  of  the  ca»e  may  require,  and  any 
such  enlargement  may  be  ordered  although  the 
applicadon  for  the  same  is  not  made  until  after 
the  expiration  of  the  time  appointed  or  allowed. 
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LiNDLET,  J. — I  am  of  opinion  that  these 
orders  of  Mr.  Justice  Hawkins  are  cor- 
rect. The  plaintiff  in  this  case  sues  for 
the  recovery  of  a  sum  of  money  by  way 
of  damages.  At  the  date  of  the  issuing  of 
the  writ  the  time  limited  by  the  Statute 
of  Limitations  had  not  expired.  The  de- 
fendant obtained  an  order  on  the  17th  of 
June,  1880,  for  the  dismissal  of  the  ac- 
tion in  the  event  of  the  plaintiff  failing, 
within  seven  days  from  the  date  of  such 
order,  to  file  answers  to  certain  interro- 
gatories administered  to  him — that  is, 
the  plaintiff  was  put  upon  terms.  The 
plaintiff  failed  by  some  slip  to  comply 
with  those  terms.  The  defendant  says 
that  the  action,  in  consequence  of  such 
failure,  is  dead,  that  the  plaintifE  is  to  be 
debarred  for  ever  from  his  right,  and  that 
the  defendant,  by  reason  of  the  action 
becoming  dead,  through  no  fault  of  his, 
has  acquired  a  right  to  have  the  advan- 
tage of  such  bar  to  the  plaintiff's  claim. 

Now  Order  LVII.  rule  6  gives  us 
power  to  deal  with  this  case  by  enlarging 
the  time  for  filing  the  affidavit  in  ques- 
tion, and  no  construction  has  been  put 
on  this  rule  such  as  would  preclude  us 
from  so  dealing  with  it.  The  authorities 
only  go  so  far  as  this  in  restraint  of  the 
use  of  the  discretion  given  to  the  Court 
by  the  said  rule — that  the  Court  ought 
not  to  exercise  it  merely  out  of  benevo- 
lence to  the  party  seeking  relief.  In 
Blyth  V.  Young  (7)  Lord  Justice  James, 
referring  to  M*" Andrew  v.  Barker  (8), 
says,  "  1  think  it  was  a  little  too  strong 
to  say  that  the  Court  has  no  discretionary 
power  to  enlarge  the  time  for  appealing, 
unless  there  has  been  conduct  on  the 
part  of  the  respondent  raising  an  equity 
against  him.  The  Court  did  not  intend 
to  lay  down  a  positive  rule  in  every  case 
— it  was  not  intended,  for  instance,  to 
apply  to  the  case  of  inevitable  accident.'' 

It  is,  therefore,  not  necessary  that  the 
Court  should  find  something  in  the  con- 
duct of  the  defendant  which  would  raise 
an  equity  against  him  to  entitle  the 
plaintiff  to  the  relief  he  seeks.  The 
case  of  Whistler  v.  Hancock  (1)  has  been 


(7)  Law  Rep.  13  Ch.  D.  416. 

(8)  47  Law  J.  Rep.  Chanc.  340;  Law  Rep.  7 
Ch.  D.  701. 
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cited  for  the  defendant,  as  precluding 
us  from  afiirming  the  order  of  Master 
Gordon  rescinding  the  order  of  Master 
Francis  dismissing  the  action,  but  in  ac- 
cordance with  the  powers  given  by  Order 
LYII.  rale  6,  and  the  principles  laid  down 
in  BwrJce  y,  Booney  (2),  we  can  enlarge 
the  time  in  the  said  order  of  Master 
Francis  limited  for  the  delivery  of  the  affi- 
davit in  answer  from  seven  days  to  four- 
teen, and  we  can  also  enlarge  the  time  for 
appealing  from  that  order.  I  am,  there- 
fore, of  opinion  that  the  order  of  Master 
Gordon  should  be  discharged,  but  that 
the  orders  of  Mr.  Justice  B!awkins  should 
be  affirmed.  Under  the  circumstances,  the 
costs  of  all  the  applications  at  chambers 
must,  of  course,  be  paid  by  the  plaintiff; 
but  as  each  has  partially  succeeded  on 
this  occasion,  no  order  will  be  made  as  to 
the  costs  of  this  appeal. 

liOPSS,  J. — I  am  of  the  same  opinion. 
The  case  of  Bwke  v.  Booney  (2)  shews 
that  the  Court  has  full  power  to  extend 
th^  time  for  appeal,  and  1  am  of  opinion 
that  this  is  a  proper  case  for  extension. 
This  is  only  assimilating  the  present  to 
the  old  practice  of  setting  aside  a  judg- 
ment upon  terms.  The  order  of  Master 
Gordon  must  be  discharged,  and  the 
appeals  from  the  orders  of  Mr.  Justice 
Hawkins  be  disallowed.  The  costs  of 
the  proceedings  prior  to  this  appeal  must 
be  the  defendiEmt's;  but,  as  regards  this 
appeal,  there  will  be  no  order  as  to  costs. 

Order  of  Master  Gordon,  dated  the  9th 
of  July,  1880,  discharged.  Orders  of  Mr. 
Justice  Hawkins,  dated  the  20th  of  July, 
1880,  affirmed.  Plaintiff  to  pay  all  costs 
at  chiftmbers.  No  costs  of  appeid  to  either 
side. 


Solicitora— Wild,  Brovne  8o  Wild,  for  plaintiff; 
Hunter,  Gwatkin  &  Haynes,  for  defendant. 


[IN   THE   EXCHEQUER  DIVISION.] 

{THE  MIDLAND  WAGGON  OOMPANT 
V,  THE  POTTERIES,  SHBEWSBURT 
AND  NORTH  WALES  RAILWAT 
COMPANY. 

Batlioay  Company  —  Execution  against 
Boiling  Stock  or  Plant— ZO  8f  31  Vict.  c.  127 
{The  BaHway  Companies  Act,  1867),  e.  4 
— BaUway  closed  for  Traffic 

Boiling  stock  and  plant  of  a  ratkoay 
company^  whose  railway  had  fallen  into 
disrepair,  and  who  had  been  obliged  by 
fifumeial  difficulties  to  close  their  railway, 
were  seized  in  execution : — Held,  that  30  ^ 
31  Vict.  c.  127.  s.  4,  restricting  execiUion 
against  the  roUing  stock  and  plant  of  a 
railuHiy  cowpany,  was  not  confined  to  a 
raUwa/y  which  was  open  for  traffic,   but 

Zlied,   although  the  railioay  had  been 
sd  for    traffic    and    it   was    doubtful 
whether  it  would  ever  be  rc'opened. 

This  was  a  sammons  ander  the  Bfail- 
waj  Companies  Act,  1867,  ss.  4  and  5 
(1),  referrod  by  Lopes,  J.,  at  chambers,  to 

(1)  The  Railway  Companies  Act,  1867  (30  &  31 
Vict,  c  127)  8.  4,  enacts  :  "The  engines,  tenders, 
carriages,  trucks,  machinery,  tools,  fittings,  ma- 
terials and  effects,  constitating  the  rolling  stock 
and  plant  used  or  provided  by  a  company  for  the 
purposes  of  the  traffic  on  their  railway,  or  of  their 
stations  or  workshops,  shall  not,  after  their  rail- 
way or  any  part  thereof  is  open  for  public  traffic, 
be  liable  to  be  taken  in  execution  at  law  or  in 
equity,  .  .  .  where  the  judgment  on  which  exe- 
cution issues  is  recovered  in  an  action  on  a  con- 
tract entered  into  after  the  passing  of  this  Act, 
or  in  an  action  not  on  a  contract  commenced  after 
the  passing  of  this  Act ;  but  the  person  who  has 
recovered  any  such  judgment  may  obtain  the  ap- 
pointment of  a  receiver,  and,  if  necessary,  of  a 
manager  of  the  undertiJdng  of  the  company,  on 
application  by  petition  in  a  summary  way  to  the 
Court  of  Chancery  .  .  .  ;  and  all  money  re- 
ceived bv  such  receiver  or  manager  shall,  after 
due  provision  for  the  working  expenses  of  the  rail- 
wav  and  other  proper  outgoings  in  respect  of  the 
undertaking,  be  applied  and  distributed  undw 
the  direction  of  the  Court  in  payment  of  the 
debts  of  the  company  and  otherwise  according 
to  the  rights  and  priorities  of  the  persons  for 
the  time  being  interested  therein ;  and  on  pay^ 
ment  of  the  amount  due  to  every  such  judgment 
creditor  as  aforesaid  the  Court  may,  if  it  think 
fit,  discharge  such  receiver,  or  such  receiver  and 
manager/' 

Section  6  enacts  that  where  property  of  a  com- 
pany has  been  taken  in  execution  and  a  question 
arises  whether  it  is  liable  to  be  so  taken,  not* 
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the  Conrt,  whereby  the  defendants  oalled 
upon  the  plainti&i  and  the  sherifE  of 
Salop  to  shew  oanse  why  the  sheriff 
should  not  be  ordered  to  withdraw  from 
possession  of  office  fnmitare,  fittings, 
materials  and  effects  seized  by  him  under 
writ  of  fi,  fa,  issued  in  the  action  against 
the  g^oods  of  the  defendants,  on  the  ground 
that  by  yirtue  of  section  4  of  the  above- 
mentioned  Act  the  same  were  not  liable 
to  be  so  taken. 

From  the  affidavits  filed  for  and  against 
the  application,  it  appeared  that  the  de- 
fendants' railway  lutd  been  for  many 
years  open  for  public  traffic,  and  the  de- 
fendants had  carried  traffic  thereon,  and 
for  such  purpose  had  provided  rolling 
stock  and  station  and  office  furniture 
and  fittings,  materials  and  effects  for 
their  railway  stations  and  workshops; 
that  in  June,  1880,  the  railway  was  in- 
spected on  behalf  of  the  Board  of  Trade, 
and  a  report  was  made  to  the  Board  of 
Trade  by  their  inspector,  which  shewed 
that  the  line  was  greatly  out  of  repair ; 
that  in  a  correspondence  which  ensued 
between  the  Board  of  Trade  and  the  de- 
fendants, the  defendants  stated  that  there 
were  no  funds  available  for  carrying  out 
the  suggested  repairs,  and  asked  for  direc- 
tions as  to  whe&er  the  whole  or  only  a 
portion  of  the  line  should  be  closed ;  that 
the  Board  of  Trade  replied  that  for  the 
public  safety  the  line  ought  to  be  closed 
at  once;  that,  consequently,  the  defen- 
dants closed  tiieir  line ;  that  the  execu- 
tion issued  after  such  closing ;  that  the 
goods  seized  by  the  sheriff  were  or  in- 
cluded rolling  stock  and  plant  which  the 
defendants  had,  as  above  mentioned,  pro- 
vided for  the  purpose  of  traffic  on  their 
line.  According  to  the  affidavits  filed 
on  the  part  of  the  defendants,  arrange- 
ments were  being  made  for  working  the 
g^oods  traffic  on  portions  of  the  line ;  and 
the  defendants  intended  to  take  steps 
for  raising  money  to  carry  out  the  repairs 
suggested  by  the  Board  of  Trade. 

-vithetanding  this  AxX,  the  question  may  be  deter- 
mined on  an  application  by  either  party,  by  sum- 
mons  in  a  snnunary  way,  to  the  Court  out  of 
whidi  the  ezecation  issued ;  or  if  the  Court  is 
one  of  the  Superior  Courts  of  law,  then  to  a  Judge 
of  any  ooa  of  those  Courts,  and  sudi  determina- 
tion shall  be  final  and  binding. 


/.  W,  BaMen,  for  the  defendants. — The 
protection  afforded  by  80  &  31  Vict.  o. 
127.  s.  4  (1),  is  not  limited  to  the  rolling 
stock  and  plant  of  a  railway  company 
whose  line  is,  at  the  time,  open  for  traffic. 
The  words  of  the  Act  are  not  "  after  and 
so  loDg  as  "  the  rail wav  is  open  for  traffic, 
but  "  after "  the  railway  is  open  for 
tn^c.  The  Legislature  intended  to  pro- 
tect both  the  public  and  debenture  holders. 
The  public  being  interested  in  a  re-open- 
ing of  the  line,  this  seizure  is  contrary 
to  its  interest,  although  the  line  is  for 
the  time  being  closed ;  and  the  desirability 
of  protecting  the  interest  of  debenture 
holders  would  be  a  sufficient  reason  for 
prohibiting  seizure  of  rolling  stock  and 
plant  even  in  the  case  of  a  railway  per- 
manently closed.  There  being  in  the 
present  case  not  only  no  reason  for  re- 
grarding  the  line  as  permanently  closed, 
but  good  reason  in  the  facts  appearing 
upon  the  affidavits  for  regarding  it  as 
closed  only  temporarily,  and  moreover 
for  regarding  the  temporary  closing  as 
likely  to  be  short,  the  case  is  clearly 
within  the  Act. 

W.  O,  Harrison  (Archibald  with  him), 
for  the  plaintiffs. — The  Act  applies  only 
to  a  railway  which  is  open  for  traffic. 
The  Act  would  be  inconsistent  with  itself 
if  the  protection,  which  is  only  to  com- 
mence when  the  railway  is  open  for  traffic, 
were  continued  by  it  after  the  railway  is 
closed  for  traffic.  And  the  terms  of  the 
enactment  are  incompatible  with  any  such 
construction.  If  a  railway  is  closed,  and 
there  is  consequently  no  traffic  upon  it, 
there  cannot  be  *'  rolling  stock  and  plant 
used  or  provided  for  the  purpose  of  the 
traffic  upon  the  railway."  The  direction 
as  to  making  '*  due  provision  for  the 
working  expenses  of  the  railway  "  implies 
that  the  railway  is  working.  If  a  rail- 
way which  is  only  temporarily  closed  for 
traffic  is  within  the  Act,  the  defendants' 
railway  is,,  nevertheless,  not  within  it, 
there  being  no  sufficient  reason  to  suppose 
that  the  railway  will  ever  be  re-opened. 
He  contended  also  that  some  of  the  chat- 
tels seized  were  such  as  could  not  be  con- 
sidered to  be  in  any  sense  ''  rolling  stock 
or  plant ; "  but  upon  suggestion  from  the 
Court  this  question  was  left  to  be  dis- 
posed of  by  agreement  between  counseL 
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Farwell  appeared  for  the  sheriff. 

Batten,  in  reply. — The  rolling  stock  and 
plant  are  part  of  the  capital  of  the  com- 
pany. Under  section  23,  the  debenture 
holders  have  "  priority  against  the  .... 
property  ....  of  the  company  over  all 
other  claims  on  account  of  any  debts  in- 
curred or  engagements  entered  into  .... 
after  the  passing  of  the  Act." 

Pollock,  B. — The  question  arising  in 
this  case,  which  has  been  ably  and  clearly 
argued,  is  of  considerable  importance, 
and  there  appears  to  have  been  as  yet  no 
decision  upon  it.  I  say  '*  the  question," 
for  we  may  address  ourselves  to  the  main 
question  alone,  and  lay  aside  quest^ions  as 
to  what  constitutes  *'  rolling  stock  and 
plant,"  'bur  suggestion  that  those  ques- 
tions should  be  left  to  be  settled  between 
counsel  having  been  accepted. 

Mr.  Harrison  has  satisfied  us  that  the 
closing  of  the  railway  is  occasioned  by 
financial  difficulties  which  make  it  doubt- 
ful whether  the  railway  will  ever  be  re- 
opened. The  question  we  have  to  con- 
sider is,  whether  the  Act  30  &  31  Vict, 
c.  127.  s.  4  (1)  applies  notwithstanding 
such  a  state  of  things. 

My  opinion  upon  the  construction  of 
the  enactment  will  rest  upon  section  4 
itself  together  with  section  23.  Very 
little  help  if  any  in  construing  section  4 
is  to  be  derived  from  sections  6  to  22, 
which  deal  with  schemes  of  arrangement 
by  insolvent  companies ;  and  it  has  not 
been  suggested  that  any  other  part  of  the 
Act  is  material  to  be  considered. 

Before  examining  the  terms  of  the  Act, 
let  us  see  what  were  the  circumstances 
which  preceded  the  passing  of  the  enact- 
ment. Eailway  '  companies  possessed 
rolling  stock  as  well  as  land.  And  if  a 
creditor  of  a  railway  company  wanted 
payment  he  would  naturally  enough  cause 
its  rolling  stock  to  be  seized  in  execution, 
and  so  inconvenience  the  public  by  stop- 
ping the  working  of  the  line.  Conse- 
quently, and  by  reason  particularly  of  a 
weU-known  case,  this  enactment  was 
passed.  The  Act,  however,  be  it  ob- 
served, besides  giving  protection  to  the 
rolling  stock  and  plant  of  a  railway  com- 
pany, deals  with  the  priorities  thereafter 
to  exist  between  the  company's  creditors. 


Bail.  Co,,  Exca, 

Let  us  now  see  what  is  the  language  of 
the  enactment.     [The  learned  Judge  read 
section  4.]     Nothing  could  well  be  fuller 
than  that  language.  I  should  have  a  diffi- 
culty in  narrowing  the  word  "  used  "  (in 
the  words  *'  rolling  stock  and  plant  used 
or  provided  by  a  company  for  the  pur- 
poses of  the  traffic  upon  their  railway  ") 
to  rolling  stock  and  plant  which  is  either 
being  used  or  going  to  be  used  again. 
But   the  word  "  used "  is    followed  by 
the  words  "  or  provided ; "  and  it  appears 
to  me  clearly  that  rolling  stock  and  plant 
which  a  company  have  once  provided  for 
the  purpose  of  traffic  upon  their  railway 
is  not  by  the  fact  that  the  railway  has 
been  closed  prevented  from  being  "  roll- 
ing  stock  and  plant    provided  by  the 
company  for  the  purpose  of  the  traffic 
upon  their  railway."  The  direction  as  to 
making  '*  due  provision  for  the  workins^ 
expenses  of  the  railway,"   though  it  aN 
fords  some  ground  for  the  argument  that 
the  section  is  limited  to  a  railway  which  is 
at  the  time  a  working  railway,  is  very  far 
from  necessitating  such  limitation.    The 
Act  is  there  simply  providing  for  the 
more  frequent  state  of  things.     There 
appears  to  me,  therefore,  to  be  nothing 
in  section  4  so  to  extend  the  limitation 
by  the  words  "  after  the  railway  .... 
is  open  for  public  traffic"  as  to  make 
the  section  apply  only  when  the  railway 
is  and  remains   open  for  traffic.     Sec- 
tion 23,  which,  subject  as  there   men- 
tioned, gives  to   debenture  stockholders 
"  priority  against  the  company  and  the 
property  from  time  to  time  of  the  com- 
pany over  all  other  claims  on  account  of 
any  debts  incurred  or  en^gements  en- 
tered into  by  them  after  the  passing  of 
this  Act,"  is  strong  to  shew  that  section 
4  is  not  intended  to  apply  only  when  the 
railway  is  open  for  traffic.      I  am  of 
opinion  that  the  sheriff  must  be  ordered 
to  withdraw. 

Stephen,  J.,  concurred,  adding  that 
the  Court  had  not  to  consider  whether 
the  enactment  would  apply  to  the  case  of 
a  railway  altogether  abandoned  and 
ceasing  to  be  a  railway. 

Order  accordingly^  vrith  cosU. 

Farwell  asked  that  the  sheriff  might 
have  his  costs  on  the  ground  that  the 


MICHAELBCAS  1880  to  MIOHAELBCAS  1881. 


Vol.  50.] 

Midland  Waggon  Co,  v.  Potteries,  Shrewsbury,  fe.  Bail,  Co,,  Etch, 

sheriff  was  not,  as  in  interpleader,  seeking 
protection. 
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The  Couet  (Stephen  J.  saying  that  the 
sheriff  was  "  between  two  fires ")  gave 
the  sheriff  costs  and  possession  money. 


Solicitors — Sharpe,  Parkers,  Pritchard  &  Co., 
agents  for  Rjland,  Martineau  &  Co.,  Birming- 
ham, for  plajntiffe ;  S.  F.  &  H.  NoycB,  for  defen- 
dants. 


\m  THE  QUEEN'S  BENCH  DIVISION.] 

1880.      1 
Nov  12  17  r         ROBINSON  v,  cubrt. 

Action  for  Fenalig — Limitation — Party 
grieved,  3^4  Will  4.  c,  42.  8.  B—Qold- 
smiths^  Gompwny — Counterfeit  Hall  Ma/rJcs 
—7^8  Vict,  c.  22. 

To  a/n  action  for  'penalties  brought  hy  the 
Ooldsmiths*  Company  of  London  against  a 
defendant  for  having  sold  divers  tiher  wares 
hearing  a  counterfeit  of  their  mark,  under 
section  3  of  7  ^  8  Vict,  c,  22,  the  defendant 
pleaded  the  Statute  of  Limitations,  8^4 
WiU,  4.  e.  42.  s.  8,  that  the  plaintiff  was  a 
**  party  grieved  "  unthin  that  Act,  and  could 
not  sue  after  two  years : — Held,  on  demurrer, 
a  good  plea, 

Semble,  that  section  S  of  7  ^8  Viet,  c. 
22  applies  to  all  the  specified  Companies  of 
Gfoldsmiths,  so  as  to  entitle  any  one  of  them 
to  sue  a  defendant  for  penalties  vn  respect  of 
a  counterfeit  not  only  of  its  own  mark,  hut 
of  the  mark  of  any  other  of  the  companies. 

Demurrer  to  a  defence  of  the  Statute 
of  Limitations. 

The  statement  of  claim  alleged  in 
paragraph  1  that  the  plaintiff  was  the 
depnty-warden  of  the  Company  of  Gold- 
smiths in  London,  and  sned  as  snch 
officer,  for  and  on  behalf  of  the  said  Com- 
pany of  Goldsmiths,  by  virtne  of  the  sta- 
tute 7  4k  8  Vict.  c.  22,  intituled  "  An  Act 
to  Amend  the  Laws  now  in  force  for  pre- 
venting fraud  and  abuses  in  the  marking 
of  gold  and  sUver  wares  in  England." 

2.  The  defendant  is,  and  at  all  times 
hereinafter  mentioned  was,  ^a  dealer  in 
Voxi.  (M).— Q.B.,  C.F.  &  EzcR. 


silver  wares,  carrying  on  business  at 
Great  Sutton  Street,  Clerkenwell. 

8.  The  defendant  at  divers  times  in  the 
year  1872,  being  such  dealer  in  silver 
wares,  sold  to  Charles  Hill  divers  wares  of 
silver,  amounting,  in  the  whole,  to  648 
articles. 

Paragraph  4  set  out  the  articles. 

5.  At  the  several  times  when  the  said 
wares  of  silver  were  so  sold  by  the  defen- 
dant, each  of  the  said  wares  had  there- 
upon, against  the  form  of  the  said  statute, 
a  counterfeit  imitation  of  the  mark  of  an 
instrument  theretofore  used  by  the  said 
Company  of  Goldsmiths  in  London  for 
marking  silver  wares. 

6.  By  reason  of  the  premises  and  by 
virtue  of  the  said  statute,  the  defendant 
forfeited  and  became  liable  to  pay  for 
every  ware  so  sold  by  him  the  sum  of  101, 
— amounting  in  the  whole  to  6,430?. 

7.  The  plaintiff,  as  such  officer  of  the 
said  Company  of  Goldsmiths  in  London, 
for  and  on  behalf  of  the  said  company, 
claims  6,430Z. 

The  statement  of  defence,  afber  denying 
the  allegations  of  the  offences  charged  in 
the  claim,  pleaded  in  para^aph  4  that 
the  alleged  cause  of  action  did  not  accrue 
within  two  years  before  this  action  was 
brought. 

To  this  paragraph  the  plaintiff  de- 
murred, '*  on  the  ground  that  this  action 
is  not  an  action  for  penalties,  damages  or 
sums  of  money  given  to  the  "party  grieved, 
and  is  therefore  not  bound  by  the  statute 
8  &  4  Will.  4.  c.  42.  s.  3,  or  by  any  other 
statute  in  that  behalf." 

A,  Wills  {Coxon  with  him),  in  support 
of  the  demurrer. — The  Goldsmiths'  Com- 
pany are  not  parties  grieved  within  the 
Statute  of  Limitations,  but  they  have  a 
public  duty  to  perform,  in  the  course  of 
which  they  sue  for  penalties  against  per- 
sons infringing  the  Acts. 

The  companies  were  constituted  guar- 
dians of  the  purity  of  the  gold  and  silver 
standards  for  the  public  benefit.  And 
that  the  fines  do  not  go  to  enrich  them- 
selves appears  from  the  provisions  in  the 
old  Act,  12  Geo.  2.  c.  26.  s.  19,  where  it 
was  enacted  that  the  assay  fees  should 
be  reduced  by  the  overplus  of  fines  not 
wanted  for  actual  expenses  incurred. 
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Then  there  is  very  good  reason  for  there 
being  no  limitation  with  reference  to  these 
actions,  because  it  is  ofben  impossible  to 
find  ont  snch  frands  within  the  time  of 
prescription.  A  dealer  would  only  need 
to  forge  a  mark  and  wait  two  years  and 
then  he  would  be  safe  if  he  had  passed  the 
wares  into  the  hands  of  some  one  not  a 
dealer,  and  where  they  would  not  be  ex- 
posed for  sale. 

Sir  J,  Holker  (Orump  with  him),  in 
support  of  the  plea. — Each  of  these  com- 
panies has  its  separate  mark,  and  when 
that  is  forged,  the  company  is  aggrieved. 
Section  3  shews  that  it  was  intended  that 
each  company  should  sue  in  respect  of 
counterfeits  of  its  own  mark,  for  on  refer- 
ring to  section  10,  it  will  be  seen  that  the 
penalties  are  recoverable,  and  recoverable 
in  the  name  of  an  officer  of  any  of  the 
said  several  companies  respectively  en- 
titled to  sue.  And  the  penalties  do  go  to 
the  benefit  of  the  assay  office  of  the  par- 
ticular company. 

[Field,  J. — What  is  the  grievance  to 
the  Goldsmiths*  Company  ?] 

It  is  not  necessary  that  an  action  should 
lie,  it  is  enough  if  the  matter  complained 
of  jeopardises  the  interest  of  the  company. 
And  the  interest  of  the  companies  gene- 
rally, as  representing  the  trade,  is  affected 
by  the  sale  of  counterfeit  ware. 

Then  it  must  be  remembered  that  this 
is  a  penal  action,  and  all  penal  actions 
are  barred  by  some  limit— such  is  the 
policy  of  the  law  ;  but  there  would  be  no 
limit  here  at  all  if  this  case  does  not  £eA\ 
within  3  &  4  Will.  4.  c.  42,  unless,  indeed, 
the  statute  of  Elizabeth  applies.  There 
is  considerable  authority  for  this;  and 
this  plea  will  be  supported,  in  the  second 
place,  by  regarding  the  Goldsmiths'  Com- 
pany as  an  informer  within  31  Eliz.  c.  5, 
and  so  limited  to  one  year. 

In  Dtjer  v.  Best  (1)  it  was  held  that 
that  statute  applied  to  every  class  of 
action  on  statutes  imposing  penalties. 
LooJeup  V.  Frederick  (2),  cited  there  is  an 
authority  that  it  was  not  intended  to  leave 
any  actions  unrestrained  in  time — Buller*8 
Nisi  Priusy  p.  195;  Barrett  v.  Johnson  (3). 

(1)  36  Law  J.  Rep.  Exch.  105;  Law  Rep.  1 
Exch.  162. 

(2)  4  Burp.  2018. 

;    (3)  2  Jones  Ir.  Ex.  Ca.  197. 


A.  Wills,  in  repl^. — The  last  argument 
is  founded  on  a  misapprehension  of  Dyer 
V.  Best  (1).  In  all  cases  where  there 
could  be  a  trade  of  informing,  the  statute 
of  Elizabeth  is  held  to  apply.  But  it  does 
not  follow  that  it  applies  where  penalties 
are  given  to  public  bodies  for  public  ends. 
The  Goldsmiths*  Company  cannot  be  a 
common  informer.  A  corporation  cannot 
sue  for  penalties  as  a  common  informer, 
unless  expressly  authorised  by  statute  to  do 
so — St,  Leonardos,  Shoreditch  v.  Franklin 

A  conmion  informer  is  one  of  the  public 
who  has  a  right  to  sue  in  common  with 
any  other  of  the  public. 

At  the  time  it  was  passed  the  31  Eliz. 
may  have  covered  all  actions  for  penalties, 
as  seems  to  be  assumed  in  Buller's  Nisi 
PriuSf  but  this  class  of  actions  has  grown 
up  since,  in  which,  for  the  public  benefit, 
a  special  body  is  empowered  to  sue. 
There  is  also  a  conflicting  decision  of 
Lord  Holt  in  CuUifford  v.  Blandford  (5), 
in  which  case,  as  here,  the  whole  of  the 
penalty  going  to  the  informer  or  person 
suing  prevented  the  statute  applying. 
Then  on  the  first  point  section  10  has  not 
qualified  the  other  section — it  merely  pro- 
vides that  if  an  officer  act,  he  is  to  be  the 
officer  of  the  company  bringing  the  action. 
It  is  attempted  to  make  this  company  a 
party  grieved  by  limiting  the  powers  of 
suing  given  by  the  Act  to  each  company 
in  respect  of  its  own  mark  ;  but  this  con- 
struction is  not  right,  otherwise  the  object 
of  the  Act  would  be  defeated,  and  London 
counterfeit  marks  would  be  sold  with 
practical  impunity  in  other  towns,  and 
vice  versa.  There  is  no  area  assigned  to 
each  company  or  town.  The  provisions 
are  wholly  for  the  public  protection,  and 
the  officers  who  put  them  in  force  are  not 
parties  grieved. 

Our,  adv,  vtdt. 

The  following  judgments  were  (on 
November  17)  delivered  by 

Field,  J. — This  was  a  demurrer  to  a 
statement  of  defence  raising  the  defence 
of  the  Statute  of  Limitations  in  bar  to  an 
action  for  penalties. 

(4)  47  Law  J.  Rep.  C.P.  727 ;  Law  Rep.  3  C.P. 
D.  377. 
(6)  2  Shower,  863. 
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The  action  was  brought  by  a  party 
other  than  a  common  informer,  being  in 
fact  the  officer  representing  the  Gold- 
smiths' Company  of  London,  and  was 
brought  to  recover  penalties  for  offences 
alleged  to  have  been  committed  against 
the  provisions  of  a  statute. 

The  defendant  has  put  in  issue  all  the 
allegations  as  to  the  offences  charged, 
and  also  pleaded  exemption  which  is 
given  to  him  by  a  proviso  in  a  subse- 
quent section  of  the  statute.  But  the 
plea  to  which  the  argument  in  the  case 
before  us  was  really  addressed  was  a 
plea  setting  up  in  bar  the  Statute  of 
Limitaidons,  that  the  cause  of  action  (if 
any)  did  not  arise  within  two  years  of 
the  action  brought,  this  defence  being 
founded  upon  the  Act,  3  &  4  Will.  4.  c. 
42.  s.  3,  which  enacts  that  ''  all  actions 
for  penalties  given  to  the  party  grieved 
by  any  statute  now  or  hereafter  to  be 
in  force  shall  be  commenced  and  sued 
within  two  years  after  the  cause  of  such 
actions  or  suits,  but  not  after.'* 

That  plea  was  demurred  to.  There  was 
no  demurrer  to  the  statement  of  claim, 
nor  was  any  objection  made  to  it  in  ar- 
gument. It  must,  therefore,  be  taken 
that  the  plaintiff's  cause  of  action  is  that 
stated  in  the  claim,  and  that  it  con- 
stitutes a  good  cause  of  action  in  the 
plaintiff. 

The  plaintiff,  as  I  have  said,  is  really  a 
corporation,  and  at  the  bar  it  was  argued 
that,  independently  of  the  two  years' 
limitation  imposed  by  the  above  Act,  and 
formally  set  up  upon  the  record,  the  de- 
fendant might  also  justify  his  plea  by 
shewing  that  the  plaintiff  ought  to  be 
confined  within  the  narrower  limits  of 
one  year. 

So  that  the  defendant's  case  is,  first, 
that  the  plaintiff  was  a  party  grieved 
within  3  i  4  WUl.  4.  c.  42,  and  had 
only  two  years  within  which  to  bring 
his  action ;  and  secondly,  if  not,  then  he 
was  a  common  informer  and  had  only 
one  year  by  virtue  of  31  Eliz.  c.  5. 

It  is  unnecessary  to  decide  the  latter 
question,  because  we  are  both  agreed  that 
the  plaintiff  is  a  party  grieved  and  that 
therefore  the  plea  is  a  good  bar  to  the 
action. 
How  tben  do  we  construe  the  statute 
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as  to  the  meaning  of  the  words  "  party 
grieved  "  ?    I  do  not  think  that  the  cases 
upon  the  statutes  giving  appeals  from 
Justices  will  be  of  any  assistance,  but  we 
must  construe  the  Statute  of  Limitations 
with  reference  to  the  status  of  the  plaintiff. 
First,  then,  who  is  the  party  in  this  case? 
The  party  is    the    Incorporated    Gold- 
smiths' Company,  and  the  way  in  which 
they  come  to  be  grieved,  if  at  all,  is  this : 
In  early  times,  when  every  trade  had  its 
own  giuld,  the  traders  in  gold  and  silver 
were  incorporated  in  the  various  towns 
of  London,  Edinburgh,  York,  Newcastle, 
Exeter  and  Bristol,  and   from  time  to 
time — certainly,  I  think,  at  the  time  of 
Hen.  6 — all  the  companies  or  assayers  of 
gold  in  those  places  had  imposed  on  them 
certain  functions  by  the   State;   that  is 
to  say,  the  State  adopted  the  functions 
exercised  before.     Previously,  the  manu- 
facturers in  every  town  had  been  in  the 
habit  of  taking  their  wares  to  the  com- 
panies to  be  "  touched,"  as  it  was  called, 
but  there  had  been  no  statutory  recog- 
nition of  the  practice.     Bat  then  it  was, 
to  secure  the  genuineness  of  plate  which 
is,  from  its  nature,  liable  to  be  mixed  with 
alloy  or  counterfeited,  enacted  that  no 
one  should  sell  plate  without  its  having 
been  so  touched.     Besides  this  duty  of 
marking    plate,     the    Legislature    some 
years  afterwards  gave  the  companies  the 
power  of  levying,  and  required  them  to 
receive,  the  duties  on  the  manufacture  of 
plate,  and  to  hand  such  duties  over  to 
the  Treasury,  deducting  a  small  fee  for 
their  own  trouble  in  testing  and  marking. 
There  was,   however,  but  little  further 
legislation  till  the   7   &  8  Vict.  c.  22. 
That  statute  in  the  first  two  sections  re- 
enacts   some  provisions  of  earlier  Acts 
making  the  forging  and  uttering  of  dies 
and  marks  to  be  a  felony ;  and  then  by 
section  3  imposes  a  penalty  on  a  dealer 
for  selling,  exchanging,  exposing  or  keep- 
ing for  sale  any  wares  of  gold  or  silver  • 
or  base  metal  with  forged  marks  of  any 
of  the  several  companies  thereupon. 

That  is  a  provision  for  a  case  where 
counterfeit  marks  may  exist  quite  con- 
sistently with  the  innocence  of  the  person 
sued  for  the  penalty,  and  under  it  the 
plaintiff  here  sues.  But  -in  order  to  see 
whether  the  plaintiff  is  a  person  grieved. 
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we  most  see  under  wliat  ciroumsiances, 
and  why,  ho  is  empowered  to  sue,  and 
what  is  to  become  of  the  penalties  he 
may  recover.  Now,  in  reading  section  3, 
and  pausing  at  the  words  '*  foxfeit  and  pay 
the  sum  of  102./'  let  us  see,  supposing 
no  other  language  had  been  used,  what 
it  would  have  been  reasonable  to  suppose 
the  Legislature  would  have  intended. 
It  is  well  known  that  in  a  majority  of 
statutes  it  is  said  that  a  moiety  of  the 
penalty  shall  be  paid  to  the  Crown,  and 
a  moiety  to  the  person  who  shall  sue 
and  prosecute.  Some  statutes  say  that 
the  whole  shall  be  paid  to  the  Grown, 
some  to  the  person  who  shall  prosecute ; 
and  some  that  the  penalty  shall  go  to  the 
poor  of  the  parish,  or  to  somebody  against 
whom  the  offence  is  supposed  to  have 
been  committed.  There  being  no  such 
direction  in  the  present  case,  as  the  word 
**  pay  "  implies  that  there  is  some  one  to 
receive,  it  might  be  difficult  without 
further  words  to  say  who  was  to  receive 
the  penalty.  Upon  this  point,  then,  I 
refer  to  the  earlier  Act  of  12  Qeo.  2.  c.  26, 
which,  though  repealed,  may  be  of  use  as 
a  matter  of  construction.  Section  22 
makes  one  moiety  of  the  penalty  payable 
to  the  Crown,  and  the  other  moiety  to 
the  person  who  shall  sue  for  the  same.  ||| 

It  is  the  same  statute  which  forbids  the 
Qoldsmiths'  Companies  to  make  any  profit 
out  of  the  assay,  but  directs  them  to  use 
all  the  money  they  receive  on  the  ex- 
pense of  the  assay  or  in  the  prosecution 
of  offenders.  It  seems,  therefore,  to  me 
that  if  there  had  been  nothing  more,  it 
would  not  have  been  unreasonable, 
although  the  penalty  is  given  in  terms, 
neither  to  Her  Majesty  nor  the  person 
suing,  to  have  inferred  the  intention  of 
the  Legislature,  nevertheless,  to  have 
been  that  it  was  to  be  paid  to  the 
Company  of  Goldsmiths,  or  some  or  one 
of  them.  But  looking  further,  the  section 
says  that  the  moneys  are  '*  to  be  sued 
for  and  recovered  by  any  of  the  said 
several  Companies  of  Goldsmiths  in 
manner  hereinafter  provided." 

Now  I  agree  that  the  companies  have 
no  special  areas  assigned  to  them,  and 
that  any  one  of  them  might  sue  a  dealer 
for  having  or  selling  wares  with  the 
counterfeit  mark  of  any  other  company 


at  any  place.  A  subsequent  section  of 
the  same  Act  weighs  much  with  me  in 
adopting  this  view,  and  that  is  section  8. 
A  dealer  being  bound  to  take  his  wares 
to  one  of  the  several  companies  to  be 
touched  is  compelled  to  leave  his  address 
and  place  of  business  with  the  company 
he  so  selects,  and  then,  as  the  object 
was  to  enable  the  company  to  ^o  to  his 
place  of  business  to  see  if  he  had  any 
counterfeit  ware,  it  was  farther  provided 
that  if  he  changed  his  place  of  business 
he  must  notify  the  fact  not  to  any  com- 
pany, but  to  the  same  company,  and  if 
he  f aO  to  do  so  he  shall  pay  a  penalty. 
Now  the  recovery  of  that  penalty  is  de- 
scribed in  very  different  language  from 
that  used  in  section  3.  It  is  to  be  '*  re- 
covered by  the  Company  of  Goldsmiths, 
in  respect  whereof  such  default  shall  have 
been  made.''  That  seems  to  me  to  shew 
that  the  Legislature  knew  perfectly  well 
the  meaning  of  the  general  language 
which  they  used  in  section  3,  namely, 
that  these  penalties  are  to  be  recovered 
by  any  of  the  said  companies. 

We  must  next  look  at  section  10,  to 
see  the  manner  in  which  these  penalties 
are  to  be  recovered,  and  it  amounts  to  a 
distinct  enactment  that  the  Company  of 
Goldsmiths,  or  one  of  the  companies,  is 
entitled  to  sue  for  the  penalty;  but  it 
goes  further,  and  says  that  they  are  not 
only  the  persons  entitled  to  sue,  but  are 
also  entitled  to  hold  and  apply  the  money. 
It  therefore  comes  to  this,  that  there  is 
created  an  offence  of  keeping  for  sale 
plate  with  a  forged  mark,  quite  irrespec- 
tive of  all  property  in  that  mark,  and 
the  penalty  is  pat  upon  the  person  com- 
mitting such  offence,  and  he  is  to  pay  it 
to  any  one  of  the  specified  companies. 
When  paid  to  any  one  it  would  be  bar  to 
any  action  by  another  company.  But, 
without  going  into  further  questions  as 
to  the  rights  of  the  companies  among 
themselves,  the  proposition  I  lay  down, 
which  is  in  accordance  with  what  I  find 
stated  in  Butler's  Nisi  Frlus — Shinier  v. 
Roberts,  p.  197 — is  that  the  statute  here, 
having  given  the  plaintiffs  a  power  to  sue 
for  the  penalty,  and  having  provided  that 
they  shall  recover  the  amount  and  apply 
it  to  their  own  purposes,  has  given  them 
what   would   in  old  days  be  called  an 
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aoiion  of  debt,  and  that  cause  of  action 
does  make  them  a  party  grieved  within 
the  meaning  of  3  &  4  Will.  4.  c.  42. 

I  will  add  a  few  words  as  to  the  rea- 
sonableness of  the  construction  I  have 
put  upon  the  statute,  for  though  we  can- 
not supplement  the  omissions  of  the 
Legislature,  I  think  it  is  useful  to  look 
at  the  general  course  of  legislation  for 
the  purpose  of  arriving  at  the  intention 
of  a  particular  Act. 

The  law  as  to  limitation  came  into 
existence  about  the  time  of  Henry  8, 
and  was  amended  in  the  reigns  of  Eliza- 
beth and  James,  and  thenceforward  there 
was  notliing  further  tiU  the  3  A  4  Will.  4. 

It  is  a  reasonable  law  to  begin  with, 
and  is  one  found  to  be  necessary  in  all 
countries.  The  Act  of  Elizabeth  struck 
at  the  common  informer,  and  down  to 
3  &  4  Will.  4.  c.  42  there  was  no  limi- 
tation, so  far  as  I  know,  in  the  case  of 
the  party  grieved. 

The  introduction  of  penalties  given  to 
the  party  grieved  may  have  been  sub- 
sequent to  those  earlier  statutes  of  limi- 
tation; but  it  would  be  most  unreason- 
able, I  think,  to  suppose  that  when  the 
Legislature  was  passing  an  Act  dealing 
with  actions  upon  statutes  by  parties 
grieved,  it  should  have  omitted  so  large 
a  class  of  cases  as  the  present,  namely, 
where  the  penalty  was  given  to  the  per- 
son who  sued,  in  a  certain  sense  on  the 
part  of  the  public,  but  still  who  sued  to 
recover  it  for  himself.  It  would,  I  think, 
be  very  unreasonable  to  hold  that  it  was 
intended  to  omit  them;  and  I  am  of 
opinion  that  we  are  carrying  out  the 
intention  of  the  Legislature,  as  well  as 
actiog  strictly  upon  the  language  in  both 
statutes,  in  holding  this  to  be  a  good  plea, 
and  that  unless  the  Qoldsmiths'  Com- 
pany can  prove  a  cause  of  action  within 
two  years  judgment  will  be  for  the  de- 
fendfuit. 

Manistt,  J. — I  am  of  the  same  opinion. 
It  seems  to  have  been  the  policy  of  the 
law  with  regard  to  this  class  of  action 
and  all  penal  actions,  that  there  should 
be  a  limit ;  and  if  it  were  necessary  to 
decide  whether  this  case  comes  within 
the  statute  of  31  .Eliz.,  I  should  hesitate 
a  long  time  befora  saying  that  it  was  not 
within  it.    In  penal  actions,  except  where 
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theXpenalty  went  to  the  Grown,  it  was 
reasonable,  and  I^think  it  was  the  inten- 
tion of  the  Legislature,  that  there  should 
be  a  short  limit,  and  Dyer  v.  Best  (1)  is 
a  strong  authority  that  such  limit  is  one 
year  only.  But  the  Legislature  thought 
good  that  parties  aggrieved  should  have 
a  longer  time,  and  the  Act  3  &  4  Will.  4. 
c.  42  gave  them  the  extension  to  two 
years.  It  would,  I  think,  be  a  startling 
anomaly  if  it  should  turn  out  to  be  the 
law  that  there  is  no  limit  whatever  for  a 
person  suing  for  a  penalty,  if  he  were 
neither  a  common  informer  nor  a  party 
aggrieved.  However,  this  does  not  arise 
here,  for  we  are  both  of  opinion  that  the 
Goldsmiths*  Company  is  a  pariy  gpiieved. 
One  cannot  read  the  statutes  as  a  history 
of  legislation  without  seeing  that  the 
companies  had  certain  powers  given  to 
them  to  prevent  abuses  in  the  sale  of  gold 
and  silver  wares.  Whether  the  company 
derive  profit  directly  from  the  duty  of 
marking  plate  or  not  may  be  a  question, 
but  they  clearly  do  so  indirectly,  and  they 
have  a  substantial  interest  in  preserving 
the  purity  of  the  wares  and  preventing 
their  dies  being  forged.  It  seems,  there- 
fore, to  be  beyond  argument  that  the 
companies  specified  in  the  statutes  have 
very  substantial  and  important  interests 
in  the  enforcement  of  the  provisions  of 
the  Act ;  and  that  being  so,  as  by  section 
3  of  7  &  8  Vict.  c.  22  a  penalty  is  imposed 
of  lOZ.  on  every  piece  of  gold  and  silver 
ware  sold  or  kept  contrary  to  the  Act, 
and  such  penalty  is  given  to  them,  it  is 
no  less  clear  that  the  particular  company 
which  sues  for  the  penalty  and  recovers 
it  is  a  party  grieved. 

They  are  not  common  informers  and 
not  one  of  the  public,  so  that  I  do  not  see 
what  they  can  be  if  not  parties  grieved. 
There  are  but  few  cases  on  the  subject  of 
parties  grieved,  and  I  do  not  think  they 
help  us  much ;  but  I  see  that  in  Boyoe 
V.  Higgina  (6)  Mr.  Justice  Maule  said 
that  a  party  grieved  must  shew  some 
particular  grief  as  distinguished  from 
what  is  common  to  all  the  public,  and 
that  if  you  can  shew  there  is  a  particular 
grievance  as  distinguished  from  that  ap- 
plicable to  all  the  public,  that  lets  that 
party  in. 

(6)  H  Com.  B.  Rep.  1 ;  23  Law  J.  Eep.  C.P.  6. 
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The  'only  other  question  it  is  hardly 
worth  while  farther  to  discuss,  as  it  does 
not  arise  here ;  bat  I  am  inclined  to  agree 
that  any  of  the  companies  may  sue  in 
respect  of  a  counterfeit  of  the  marks  of 
any  other  company  as  well  as  of  its  own. 

Upon  all  the  grounds  I  have  stated,  I 
think  that  judgment  should  be  for  the 
defendant. 

Demurrer  overruled. 


Solicitors — Prideaux  &  Sons,  for  plaintiff;    J. 
Bannister  Brown,  for  defendant. 


[IN  THE  HOUSE  OF  LORDS.] 
1880.     1        THE  METROPOLITAN  DISTRICT 

May  4.  j      railway  company  v.  sharpe. 

Staiuiey  Oonstnu^tion  of — Gonsolidation 
Act — Incorporation  with  Special  Act — 
La/nd8  Olavses  Gonsolidation  Act,  1845 
(8^9  Vict.  c.  18),  8.  34— Ooate  of  Arhi^ 
tration — Action  for  Costs  before  Taxation 
— Lands  Glauses  Gonsolida^tion  Act,  1869 
(32  ^  33  Vict.  c.  18),  s.  1. 

By  a  private  Act  of  Parliaatient  a  special 
irihunal  was  provided  for  arhitratimi  in 
respect  of  claims  for  compensation  for  in^ 
jury  to  land  by  the  works  of  a  railway  ;  but 
no  provision  was  made  as  to  costs. 

TJie  sams  Act  iyicorporated  tlie  Lands 
Glauses  Gonsolidation  Act,  1845,  ^^  except 
where  expressly  varied**  by  the  Special 
Act : — 

Held,  that  the  provisions  of  section  34  of 
the  Lands  Glauses  Go7isolidation  Act^  1845, 
were  not  "  expressly  varied  "  by  the  section 
of  the  special  Act,  which  provided  a  dif- 
ferent tribunal  of  arbitration;  biU  that 
those  provisions  applied  to  arbitrations 
under  the  section  of  the  special  Act. 

The  assessment  of  costs  by  a  Master  under 
section  1  of  the  Lands  Glauses  Gonsolidation 
Act,  1869,  is  not  a  condition  precedent  to 
the  claimants  right  to  bring  an  action  for 
such  costs  where  the  right  to  costs  is  dis- 
puted. 

This  was  an  appeal  from  a  judgment 
of  the  Court  of  Appeal  (reported  48  Law 
J.  Bep.  Q.B.  325 ;  Law  Bep.  4  Q.B.  D. 


645)  affirming  with  a  modification  an 
order  made  hy  Manisty,  J. 

The  Metropolitan  District  Railway 
Company  were  authorised  by  a  special 
Act  (38  &  39  Vict.  c.  ccviii.),  among  other 
things,  to  alter  the  level  of  the  roadway 
in  Mansion-house  Street  and  Cambridge 
Boad,  Hammersmith. 

Section  2  of  the  Act  incorporates  the 
Lands  Clauses  Consolidation  Acts,  1845, 
1860,  and  1869,  "  except  where  expressly 
varied  *'  by  the  special  Act. 

Section  14  enacts  that  "  the  company 
shall  compensate  the  owners  and  lessees 
of  any  houBCS  not  purchased  by  the  com- 
pany abutting  upon  such  portion  of  Man- 
sion-house Street  and  Cambridge  Boad 
aforesaid  as  shall  be  lowered  under  the 
powers  of  the  Act,  in  respect  of  the  de- 
terioration in  value  (if  any)  which  may 
be  caused  to  such  houses  by  reason  of 
such  lowering,  and  the  amount  of  such 
compensation  (if  any)  shall  be  determined, 
in  the  event  of  dispute,  by  a  single  arbi- 
trator, to  be  appointed  by  the  Board  of 
Trade  on  the  application  of  the  parties 
or  the  company ;  and  all  questions  of 
compensation  arising  out  of  the  inter- 
ference  by  the  company  with  the  said 
street  and  road  shall  bo  referred  to  the 
same  arbitrator:  provided  that  if  the 
company  shall  think  fit  to  purchase  and 
take  any  houses  in  respect  of  which  such 
claims  for  compensation  shall  bo  made, 
they  shall  be  at  liberty  to  do  so,  and  the 
amount  of  the  purchase-money  or  other 
compensation  shall  be  determined  by  such 
arbitrator  as  aforesaid." 

The  plaintiff"  claimed  compensation  in 
respect  of  a  house  adjoining  that  part  of 
Mansion-house  Street  which  was  inter- 
fered with  by  the  company. 

An  arbitrator  was  appointed  by  the 
Board  of  Trade,  who  awarded  the  plain- 
tiff 30Z.  in  respect  of  part  of  her  claim, 
which  amount  was  paid  by  the  company. 
The  plaintiff  afterwards  delivered  a  bill 
of  costs  amounting  to  134L  11^.  \d.y  with 
notice  of  taxation.  The  company  denied 
their  liability ;  and  this  action  was  then 
brought  for  134Z.  11«.  ItZ.,  subject  to 
taxation  by  one  of  the  Masters  of  the 
High  Conit  of  Justice. 

Manisty,  J.,  decided  in  favour  of  the 
plaintiff,  and  ordered  a  taxation.     The 
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Oonrt  of  Appeal  affirmed  his  decision, 
with  a  modincation  limiting  the  costs  to 
be  recovered  to  those  incnrred  in  respect 
of  that  part  of  the  plaintiflfs  claim  which 
was  snccessfoL 

The  company  appealed,  contending, 
first,  that  the  provisions  of  section  14  of 
the  special  Act  by  which  a  different  mode 
of  arbitration  was  appointed,  were  an  ex- 
press variation  of  the  Lands  Clauses  Act ; 
and  section  84  of  the  Lands  Clauses  Act 
only  applying  to  arbitration  under  that 
Act,  there  was  no  right  to  costs  under 
the  special  Act ;  secondly,  that  the  plain- 
tiff could  not  sue  for  costs  until  the 
amount  had  been  ascertained  by  taxa- 
tion. 

Sir  H.  Qiffard  and  Pollard,  for  the  ap- 
pellants, used  the  same  arguments  as  in 
the  Court  below. 

W.  0,  Harrison  and  E.  0,  Man,  for  the 
respondent,  were  not  called  upon. 

The  Lobd  Chancellob  (Lord  Sel- 
bobne). — The  first  question  in  this  case 
depends  upon  the  effect  of  sections  2  and 
14  of  an  Act  intituled  "  The  Metropoli- 
tan District  Railway  Act,  1875."  The 
former  of  these  two  sections,  namely,  the 
2nd,  is  in  these  words:  "The  Lands 
Clauses  Consolidation  Acts  and  the  Rail- 
ways Clauses  Consolidation  Acts  are 
(except  where  expressly  varied  by  this 
Act)  incorporated  with  and  form  part  of 
this  Act."  I  pause  to  observe  that  it  is 
of  the  greatest  importance,  in  any  case 
like  that  with  which  your  Lordships  have 
now  to  deal,  to  remember  the  principles 
of  the  scheme  of  legislation  contained  in 
those  statutes.  They  were  passed  be- 
cause the  Legislature  thought  that  a  con- 
siderable number  of  general  provisions, 
which  had  been  ascertained,  after  suffi- 
cient experience,  to  be  proper  and  neoes- 
saiy  to  be  introduced  into  Acts  authoris- 
ing undertakinffs  of  the  character  there 
referred  to,  had  better  be  enacted  once 
for  all  in  a  general  form ;  so  that,  when 
any  particular  undertaking  afterwards 
came  to  be  authorised,  the  special  Act 
might  be  introduced  in  a  short  form, 
containing  only  such  clauses  as  were 
snggeeted  by  the  droomstanoes  of  the 
particular  case.    A  goMral  incorporating 
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clause,  of  which  your  Lordships  have  a 
specimen  here,  was  to  supersede  the 
necessity  of  repeating  in  every  such 
special  Act  those  provisions  which  were 
universally  or  generally  applicable.  It 
appears  to  me  that  when  this  is  borne  in 
mind,  there  is  no  difficulty  in  applying 
the  provisions  of  the  general  Act  to  the 
special  Act  in  the  case  now  before  your 
Lordships ;  and  that,  if  you  were  to  re- 
fase  to  do  so  on  the  grounds  suggested 
at  the  bar,  the  objects  of  this  whole 
scheme  of  legislation  might  be  in  a  great 
degree  frustrated. 

The  other  clause  (the  14th)  which 
your  Lordships  have  to  constme,  deals 
with  the  owners  and  lessees  of  certain 
houses  abutting  upon  particular  portions 
of  two  streets,  called  Mansion-house 
street  and  Cambridge  Road.  The  com- 
pany had  power  to  lower  the  levels  of  the 
roadways  or  parts  of  the  roadways  of 
those  streets  under  this  special  Act.  The 
Legislature  foresaw  that  the  exercise  of 
those  powers  might  cause  deterioration 
in  the  value  of  the  houses  abutting  upon 
those  parts  of  the  streets  or  roads,  and 
accordingly,  by  that  clause,  it  provided 
that  compensation  should  be  made  for 
that  deterioration  in  value,  in  cases  in 
which  the  company  might  not  think  fit 
to  purchase  the  houses  so  affected ;  or,  if 
the  company  should  think  fit  to  purchase 
those  houses,  then,  that  the  purchase- 
money,  to  be  first  properly  ascertained, 
should  be  paid  for  them.  As  to  both 
these  alternative  heads  of  claim  it  is  pro- 
vided, by  that  clause,  that  the  amount 
shall  be  ascertained  in  a  particular  man- 
ner, namely,  by  a  single  arbitrator,  to 
be  appointed  by  the  Board  of  Trade  on 
the  application  of  either  party. 

That  clause  is  to  be  read,  as  &r  as  it 
can  be  read,  with  the  general  provisions 
contained  in  the  Lands  Clauses  Consoli- 
dation Act.  If  clause  14  had  not  been  in 
the  special  Act,  then  (as  no  claim  was 
made  which  would  bring  the  case  within 
the  jurisdiction  of  Justices)  any  damage 
sustained  by  reason  of  the  houses  being 
injuriously  affected  by  the  lowering  of  the 
rcwidways  would  (in  the  one  case)  have 
been  ascertained  under  the  68th  section 
of  the  Lands  C!lauses  Act,  and  might,  at 
the  option  of  ^ther  party,  have  been 


16 


QtTEEN'8  BENCH,  OOMHOV  FLKA8  AKD  EXCHEQUER. 


[N.  S. 


Metropolitan  District  Sail,  Co^  y,  Sharpe,  H,L, 

asoertamed  by  arbitration.  In  the  other 
case  (that  of  the  company  thinking  fit  to 
purchase  and  take  the  houses  themselves) 
the  pnrchase-money  wonld  in  like  manner 
have  been  ascertained,  if  the  parties  did 
not  agree  about  it,  under  the  clauses  in 
the  Act,  beginning  with  the  2lBt,  relating 
to  cases  of  purchase-money  which  might 
be  in  dispute ;  and  it  might  have  been 
ascertained,  if  the  parties  or  either  of 
them  thought  fit,  by  arbitration.  In  either 
of  those  cases,  if  there  was  an  arbitration, 
the  34th  section  woald  have  applied,  and 
the  costs  would  have  been  payable  by  the 
company. 

It  has  been  argued  that  there  is  a  diffi- 
culty in  applying  that  34th  section  to 
this  particular  case,  because  (no  other 
reason  has  been  suggested)  the  manner 
of  appointing  the  arbitrator  in  this  case 
is  not  that  which  was  contemplated  by 
the  25th  section  of  the  Lands  Clauses 
Act,  and  because  the  34th  section  has  in 
it  the  word  "  such,"  saying  that,  in  case 
of  ^*  such  arbitration,"  the  costs  should 
be  paid  by  the  company.  Now,  when 
your  Lordships  look  at  the  25th  section, 
you  find  that  the  provisions  which  follow 
are  to  take  effect  "  when  any  question  of 
disputed  compensation  by  this  or  the 
special  Act,  or  any  Act  incorporated  there- 
with, authorised  or  required  to  be  settled 
by  arbitration,  shall  have  arisen ; "  and  the 
word  "  such  "  in  the  34th  section  refers 
to  any  arbitrations  which  may  fall  with- 
in that  description.  What  was  the  ques- 
tion in  the  case  before  your  Lordslups  ? 
It  was  a  question  of  disputed  compensa- 
tion, which  by  the  special  Act  was  required 
to  be  settled  by  arbitration.  So  far  it 
falls  within  the  exact  terms  of  the  25th 
section.  What  difference  is  made  by  that 
which  is  undoubtedly  a  variation,  the 
provision  that  the  arbitrator  shall  be  a 
single  arbitrator  appointed  by  the  Board 
of  Trade  upon  the  application  of  either 
party?  Only  this,  that  whereas  under 
the  25th  section,  if  it  had  not  been  varied 
by  the  special  Act,  the  parties  might  have 
agreed  upon  the  appointment  of  a  single 
arbitrator,  or  if  they  did  not,  there  might 
have  been  two  arbitrators  and  an  umpire ; 
here  the  Legislature  has  dispensed  with 
that  agreement,  and  has  imposed  upon 
them  a  single  arbitrator,  to  be  nominated, 


upon  the  application  of  either  party,  by 
the  Board  of  Trade.  With  that  differ- 
ence, which  is  really  about  as  slight  a 
difference  as  it  is  possible  to  imagine, 
there  is  not  any  difficulty  whatever  in 
applying  those  clauses  of  the  general  Act, 
and  the  34th  section  amongst  the  rest, 
to  this  particular  case. 

Now,  let  us  consider  what  would  hap- 
pen if  you  did  not  apply  those  clauses. 
If  you  did  not  apply  the  34th  section, 
there  would  be  in  this  case  an  unexplained 
departure  from  the  universal  principle, 
founded  not  upon  any  arbitrary  poUcy, 
but  upon  natural  reason  and  justice,  ac-^ 
cording  to  which  the  Legislature  has  been 
accustomed,  in  Acts  belonging  to  the 
class  of  which  this  is  one,  to  provide  that 
if  compulsory  powers  are  exercised  against 
the  owners  of  property  for  some  object 
considered  to  be  of  sufficient  importance 
to  justify  it,  the  costs  either  shall  neces- 
sanly  be,  or  at  least  in  the  judgment  and 
discretion  of  some  authority  trusted  by 
the  Lenslature  may  be,  paid,  so  as  to 
indemnify  the  person  against  whom  those 
compulsory  powers  are  exercised.  And 
when  your  Lordships  see  that  this  parti- 
cular section  not  only  deals  with  a  special 
case  of  compensation  for  one  particular 
kind  of  consequential  damage  to  property, 
but  also,  in  the  alternative,  with  the  com- 
pulsory  purchase  and  taking  of  the  pro- 
perty itself,  it  is  inconceivable  that  the 
Legislature  can  have  really  intended  that 
to  be  done,  in  either  case,  without  any 
provision  whatever  being  made  for  costs, 
either  by  giving  costs  as  a  necessary  con- 
sequence of  the  arbitration,  or  by  giving 
the  arbitrator,  or  anyone  else,  power  to 
judge  whether  they  ought  to  be  awarded 
or  not.  According  to  the  argument  of 
the  appellants,  if  the  company  had  chosen 
to  take  and  purchase  compulsorily  all  the 
houses  abuttmg  upon  the  portions  of  these 
roads  which  might  be  lowered,  they  would 
have  done  so  without  any  obligation  to 
pay  one  shilHng  of  costs  to  any  one  of  the 
owners  of  the  property  so  taken.  Of 
course  there  can  be  no  question  that  if 
the  Legislature  had  not  provided  for  costs 
in  such  a  case,  a  Court  of  justice  could 
not  do  so ;  but  in  construing  Acts  of  Par- 
liament of  this  kind,  and  adjusting  the 
general  provisions  in  the  general  Act  to 
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the  particular  provisions  of  the  special 
Act,  considerations  of  reason  and  justice, 
and  the  universal  analogy  of  such  provi- 
sions in  similar  Acts  of  Parliament,  are 
proper  to  be  borne  in  mind,  and  ought  to 
have  much  weight  and  force. 

I  think  for  these  reasons  that  the  Court 
of  Appeal  was  perfectly  right  in  the  view 
which  it  took  of  the  principal  question, 
and  that  the  costs  were  payable  by  the 
company. 

Then  there  arises  the  second  question, 
which  is  of  a  more  technical  kind.  It  is 
said  that  under  this  Act  (the  Lands 
Glauses  Act,  1845),  if  the  procedure  had 
been  under  it  alone,  the  costs  ought  to 
have  been  "  settled  "  by  the  arbitrator, 
or  they  might,  under  a  subsequent  Act, 
have  been  "  taxed  and  settled  "  by  a  Tax- 
ing Master  of  one  of  the  divisions  of  the 
High  Court ;  and  that  it  was  a  condition 
precedent  to  any  action  being  brought 
that  they  should  be  so  settled  or  taxed. 
I  am  not  sorry  to  find  that  the  Court  of 
Exchequer  Chamber,  in  the  case  of  Holds- 
worth  V.  WiUon  (1),  has  otherwise  de- 
cided. That  decision  has  since  been 
followed  in  LmoU  v.  Bossiter  (2),  which 
was  mentioned  at  the  bar;  and  it  has 
been  considered  by  the  Court  of  Appeal 
in  the  present  case  to  be  applicable  here. 
It  was  suggested  at  the  bar  that  the 
principle  of  that  decision  depended  upon 
the  fact  that  there  was  in  that  case  a 
submission  to  arbitration,  which  (although 
it  had  not  been  actually  done)  might 
have  been  made  a  rule  of  Court;  and 
that,  where  that  element  did  enter  into 
the  case,  a  settlement  and  taxation  of  the 
costs  before  action  brought  was  absolutely 
necessary.  I  was  not  able  to  follow  the 
reason  for  that  suggested  distinction  ;  and 
it  does  not  appear  to  me  that  the  Courts, 
in  the  case  of  Holdsworth  v.  Wilson  (1), 
or  in  the  case  which  followed  it,  really 
went  upon  any  such  narrow  ground. 

If  the  decision  arrived  at  in  the  case  of 
Holdsworth  v.  WUson  (1)  cannot  be  shewn 
to  be  inconsistent  with  legal  principles,  I 
do  not  hesitate  to  say  that  it  appears  to 
me  to  be  just  and  convenient — convenient 

(1)  2B.&S.480;  4B.&S.1;  SlLawJ.Eep. 
Q.B.  145 ;  82  Law  J.  Rep.  Q3.  289. 

(2)  44  Law  J.  B«p.  Exch.  186. 
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especially  in  a  case  like  the  present^ 
where  the  ri^ht  to  any  costs  at  all  was  in 
controversy  between  the  parties.  In  that 
state  of  things,  what,  according  to  the 
argument  of  the  appellants,  ought  to 
have  been  done  ?  It  is  said  that  the 
taxation  should  have  been  proceeded  with 
ex  parte  before  the  Master.  That,  at  all 
events,  is  not  a  convenient  course.  If 
the  Master  had  been  told  that  his  juris- 
diction was  denied,  and  that  for  that 
reason  he  would  not  have  the  assistanoe 
of  the  party  most  interested  in  the 
taxation,  and  if  he  had  declined  there- 
upon to  proceed,  then  it  is  said  there 
ought  to  have  been  an  application  to  the 
Court  for  a  mandamus  to  compel  him  to 
proceed.  It  was  admitted  that  even  if 
that  had  been  done,  and  if  a  mandamtu 
had  been  granted,  and  the  costs  taxed 
under  it,  the  respondent  might  still  have 
been  driven  to  bring  an  action  to  recover 
them.  I  cannot  help  thinking  that  it  is 
a  very  convenient  thing,  if  the  law  be  so, 
that  all  this  circuity,  with  its  consequent 
expense,  should  not  be  necessary — a  cir- 
cuity which,  according  to  the  argument, 
would  still  have  been  necessary  even  if 
there  had  been  no  question  between  the 
parties  as  to  the  amount  claimed  for  costs, 
but  if  the  question  had  been  purely  one 
of  principle. 

It  appears  to  me  that  the  judgment  in 
Holdsworth  v.  Wilson  (1)  may  be  sup- 
ported upon  an  intelligible  principle.  The 
costs  are  not  created  by  tckxation,  nor  is 
the  legal  right  to  recover  them  created  hj 
taxation.  The  right  to  recover  them  is 
given  by  the  statute,  the  costs  have  been 
actually  incurred ;  and  in  other  cases  of 
costs  which  are  subject  to  taxation  it  is 
not  generally  a  condition  precedent  of  a 
demand,  or  of  an  action  brought  upon  a 
demand  for  costs,  that  the  costs  should 
have  been  taxed.  "  Settlement "  or  taxa- 
tion is  merely  a  mode  of  determining  in 
a  qtutsi-judiciAl  manner,  by  a  ministerial 
officer  of  the  Court,  disputed  questions  of 
amount  when  they  arise.  The  action  is 
founded  upon  the  right ;  and  a  demand 
of  that  which  the  party  considers  himself 
entitled  to  has  been  niiEuie.  In  the  action 
the  first  question  to  be  determined  is. 
Has  he  the  right  which  he  claims  or  not  ? 
If  he  has,  it  is  possible  that  there  may  be 
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no  qaestion  as  to  the  amount;  in  that 
case  there  will  be  no  need  of  taxation. 
Bat  if  a  qaestion  of  amoant  still  remains 
to  be  determined,  the  machinery  of  taxa- 
tion is  convenient;  and  it  is  prescribed 
by  the  statntes,  as  subsidiary  for  the  pur- 
pose of  justice,  but  not  as  the  foundation 
of  the  right.  That  seems  to  me  to  be  the 
principle  of  the  decision  in  the  case  of 
Holdsworth  y.  Wilson  (1).  I  think  it  is 
one  which  cannot  be  shewn  to  be  un- 
sound, although  some  technical  arguments 
may  plausibly  be  advanced  against  it; 
but,  it  having  been  so  decided,  I  think 
your  Lordships  will  do  wisely  not  to 
dissent  from  that  decision,  but  to  dismiss 
the  present  appeal  with  oosts. 

LoBD  Hathbslet. — I  concur  in  the 
▼lew  suggested  by  my  noble  and  learned 
friend  on  the  woolsack  on  both  points. 

As  regards  the  first  point,  I  am  old 
enough  to  remember  the  form  in  which 
these  bills  for  public  improvements  of 
various  kinds  were  originally  framed. 
They  contained  invariably  a  certain 
amount  of  what  was  called  common  form, 
which,  although  in  one  sense  it  was 
common  form,  yet  formed,  in  fact,  a  very 
operative  part  of  the  bill.  In  a  bill  of 
this  kind,  I  do  not  think  I  exaggerate  in 
saying  that  nearly  three-fourths  of  the 
clauses  were  of  such  a  character,  that 
they  might  be  made  applicable  to  whole 
ranges  and  classes  of  public  enactments 
for  beneficial  purposes,  undertaken  by 
public  companies  or  bodies — such  as  gas 
bills,  dock  bills,  railway  bills,  and  other 
bills  of  the  same  character.  Afterwards 
general  Acts  were  passed  containing  these 
opmmon  clauses,  and  since  that  time 
special  Acts  have  simply  incorporated  the 
general  Acts.  But  such  a  course  could 
not  have  been  pursued  all  this  time,  if  a 
narrow  construction  were  to  be  put  upon 
the  different  clauses  by  which  the  general 
Acts  are  dovetailed  into  what  I  may  call 
the  principal  bill — ^that  is  to  say,  the  bill 
in  agitation  at  the  moment — ^and  you  were 
obliffed  to  spell  out  every  syllable  and 
word  of  the  general  Act  in  order  to  see 
how  far  it  would  or  would  not  tally  or 
agree  with  the  substance  of  the  principal 
iust  as  regards  the  work  which  the  prin- 
cipal Act  was  passed  to  effect.    The  form 


here  adopted  is,  so  far  as  my  memory 
serves  me,  pretty  nearly  the  common 
form.  By  section  2  of  the  Act  which  we 
have  before  us,  the  general  Acts  are  in- 
corporated; that  is  to  say,  the  Lands 
Clauses  Consolidation  Acts  of  1845  and 
18G0,  and  the  Railways  Clauses  Consoli- 
dation Acts  also,  * ''except  where  expressly 
varied  by  this  Act."  When  you  have  to 
deal  with  a  composite  Act  of  this  de- 
scription, all  that  can  be  done  is  to  take 
up  the  general  Act  and  read  it  in.  And 
with  reference  to  clause  2,  or  analogous 
clauses  which  are  to  be  found  in  every  one 
of  these  composite  Acts,  incorporating 
the  general  Act  in  the  particular  Act,  you 
have  to  consider  according  to  the  fair 
construction  of  the  general  Act  and  the 
words  there  used — ^your  construction  being 
neither  too  wide  on  the  one  side  so  as  to 
be  too  inclusive,  nor  narrowed  on  the 
other  side  by  exclusion — how  far  the  pro- 
visions which  were  thought  desirable  for 
the  particular  Act  in  question  can  be 
made  to  fit  in  with  the  general  clauses  of 
the  general  Act,  by  taking  those  general 
clauses,  so  far  as  they  are  not  incon- 
sistent with  some  particular  object  which 
the  Legislature  had  in  view  in  passing  the 
special  Act,  and  adopting  them. 

Now,  what  creates  such  an  incon- 
sistency ?  I  quite  agree  that  the  words 
'*  except  where  expressly  varied  by  this 
Act"  are  not  to  be  relied  upon  in  any 
narrow  spirit  of  construction.  I  take  it 
that  when  the  special  Act  is  exceptive,  it 
is  where  it  has  certain  purposes  in  view 
which  are  not  contemplated  or  reached 
by  the  general  Act,  and  which  could 
not  be  carried  out  consistently  with  the 
powers  contained  in  the  general  Act. 
When  for  some  special  purpose  which  is 
before  the  Legislature  at  the  time  an 
alteration  of  uie  law  is  required  with 
regard  to  any  particular  subject-matter, 
and  there  is  an  inconsistency  between  the 
clause  then  under  the  consideration  of 
the  Legislature  and  the  several  general 
clauses,  an  exception  is  made  by  taking 
out  of  the  operation  of  those  general 
clauses  the  particular  thing  the  Legis- 
lature wishes  to  have  accomplished. 

It  would,  perhaps,  have  been  convenient 
to  know  why  clause  14  was  inserted  in 
this  Act.    I    d^not  tell  whether  that 
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would  have  been  desirable  or  not,  because 
I  do  not  know  the  facts  of  the  case,  but  I 
cannot  help  thinking  that  one  would  have 
liked  to  see  the  special  object  of  the  ex- 
ception in  this  particular  case.  Whatever 
was  the  cause  (we  are  left  to  euess  at  it), 
it  appears  to  have  been  thought  desirablo 
that    there   should  be    some    difference 
between  those  roads  which  are  specified 
in  the  14th  section  and  the  canying  out 
of  the  work  in  other  parts  of  the  under- 
taking where  the  railway  was  about  to  be 
made ;  and  there  was  an  exception  of  the 
particular  roads  which  are  here    men- 
tioned from  the  operation  of  the  clauses 
in  ike  general  Act,  because  it  was  thought 
desirable  that  there  should  be  that  special 
exception.     Therefore  it  was  that  with 
regard  to  the  crossing  of  Mansion-house 
Street  and  Cambridge  Boad  there  were 
special  enactments  made  as  to  the  mode 
in  which  compensation  should  be  assessed, 
with  reference  to  the  damage  done  by  an 
ojperation,  which  at  times  creates  con- 
siderable damage  and  injury,  and  which 
the  Leffislature  thought  would  not  be 
met  duly  by  section  68  of  the  general 
Act.    Why  these  two  particular  roads 
were    taken  up,   and  not  a  third,  the 
Clifton  Road,  which  was  to  be  treated 
similarly,  but  was  not  made  the  subject 
of  a  similar  exception,  we  are  left  in  the 
dark. 

All  that  is  done  by  way  of  exception 
upon  this  matter  is  this,  that  whereas 
there  are  certain  specified  ways  of  ascer- 
taining value  in  the  general  clauses  of  the 
I^uids  Clauses  Acty  these  particular  roads 
are  subject  to  a  particular  enactment  in 
reference  to  the  mode  of  assessinsr  that 
value  and  the  trying  of  the  assessment  as 
between  the  parties ;  that  is  to  say,  the 
railway  directors  on  the  one  hand,  and 
the  persons  from  whom  they  wish  to 
acquire  the  property,  or  whose  property 
they  wish  to  be  at  liberty  to  injure,  if 
necessary,  in  the  due  execution  of  their 
works,  on  the  other  hand.  The  Legis- 
lature has  provided  a  mode  of  ascertaining 
the 'compensation  in  a  particular  form; 
that  is  all  I  can  find  in  the  clause  we  are 
now  dealing  with.  How  is  this  value  of 
the  propertv  so  injured  directed  to  be 
ascertained  r  It  is  by  a  particular  mode 
of  valuation — ^by  arbitration,  as  distin- 
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guished  from  a  proceeding  before  a  jury, 
or  the  other  recognised  modes  which 
there  are  of  ascertaining  the  value  of 
property,  by  agreement,  entering  into 
contracts,  and  so  on.  The  Legislature 
takes  it  out  of  that  category  and  says, 
with  regard  to  this  particular  property, 
there  shall  be  a  special  kind  of  valuation 
— a  valuation  by  an  arbitrator  who  shall 
be  appointed  by  the  Board  of  Trade. 

How  does  that  expressly  exclude  all  the 
clauses  in  the  general  Acts  which  have 
reference  to  arbitration  P     According  to 
the  argument  we  have  heard  to-day,  it 
would  be  necessary  when  you  came  to 
vary  the  instrument  through  whose  me- 
dium the  valuation  is  to  be  effected,  when 
you  changed  it  from  an  ordinary  magis- 
trate, or  from  a  jury,  to  an  arbitrator, 
thereupon  to  take  it  wholly  out  of  the 
category  of  the  different  provisions  incor- 
porated by  section  2  of  the  Act,  and  to 
deal  with  it  as  apart  from  what  is  con- 
tained in  those  provisions.    I  cannot  read 
it  in  that  way.     It  appears  to  me  that  all 
that  is  done  is  this:   there  might  have 
been   arbitrators  chosen  by  the  parties 
under  the  original   provision,  but  that 
cannot  be  done  when  the  Act  says  ex- 
pressly that  the  valuation  is  not  to  be 
made  in  that  way.     That  is  an  example 
of  what  a  special  exception  is.     It  is  not 
to  be  done  in  that  way,  it  is  to  be  done  by 
an  arbitrator  appointed  by  the  Board  of 
Trade.     He  must  be  appointed  in  that 
way.     When  the  one  arbitrator  so  ap- 
pointed proceeds  to  valae,  the  consents  of 
the  two  parties  may  be  taken  as  implied 
by  the  Legislature.   It  amounts  to  saying, 
Whilst  passing  this  Act  of  Parliament,  we 
take  it  upon  ourselves  to  assume  your 
wiUingpiess,  or,  if  you  are  not  wise  enough 
to  be  willing  to  do  what  we  consider  to 
be  the  best  for  you,  then  we  shall  impose 
upon  you  the   necessity  of  having  the 
value  of  this  particular  property  ascer- 
tained by  arbitration  in  this  particular 
way.     But  why  are  the  other  provisions 
wiped  out  by  that?     Whv  are  all  the 
other  clauses  of  the  bill  wiped  out  with 
reference  to  the  procedure  with  regard  to 
the  valuation  of  the  property  P     I  appre- 
hend  that  nothing  is  wiped  out,  except 
what  would  be  inconsistent  with  the  ap- 
pointment of  a  single  arbitrator  by  the 
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Board  of  Trade  in  the  manner  which  is 
here  prescribed. 

Then  it  is  said,  with  reference  to  this 
matter  of  costs,  yon  deprive  the  parties  of 
a  remedy  which  they  have  in  an  ordinary 
case  nnder  the  68th  section  against  ex- 
tremely large  costs.  You  deprive  the 
railway  company  of  the  remedy  of  going 
before  a  magistrate,  who,  if  he  thinks  fit, 
may  go  to  the  extent,  in  some  cases,  of 
depriving  the  parties  whose  property  is 
taken  of  their  costs  altogether.  If  that  is 
so,  and  if  that  is  inconsistent  with  the 
special  Act,  well  and  good.  Bat  that  is 
not  what  we  are  dealing  with  here.  If  it 
is  not  inconsistent  with  the  Act,  it  has  no 
application  at  all,  bat  if  there  is  an  incon- 
sistency with  the  Act  npon  one  point, 
how  does  it  make  it  inconsistent  with  the 
simplest  and  one  of  the  most  obvioas  sng- 
gestions  of  common  sense  and  justice, 
namely,  that  a  person  whose  property  is 
taken  from  him  unwillingly  is  to  be  in- 
demnified from  all  expense.  That  is  a 
sort  of  procedure  which  one  would  expect 
to  find  prescribed  in  such  an  Act,  and  I 
can  find  nothing  in  the  Act  which  can  be 
said  to  contradict  it. 

The  second  part  of  the  case  is  one 
which  is,  no  doubt,  open  to  a  little  more 
question.  It  has  reference,  in  great  mea- 
sure, to  pleading,  namely,  whether  or  not 
any  right  of  action  can  be  maintained 
antil  that  is  definitely  settled  in  respect 
of  which  yon  are  about  to  bring  your 
action.  I  think  the  observations  made  in 
one  of  the  cases  cited  before  us  really 
has  a  strong  application  to  that  part  of 
the  case.  If  a  person  is  entitled  to  costs, 
it  is  implied  that  they  are  to  be  taxed 
costs.  The  principle  of  taxing  costs  is 
well  understood,  and  I  do  not  think  that 
the  circumstance  of  a  reference  being 
made  to  the  Taxing  Master,  and  he 
being  persona  designatay  can  make  any 
substantial  difference  in  the  case.  He 
must  proceed  on  definite  and  fixed  rules, 
not  as  investigating  the  facts  with  a 
dubious  result  in  law  attached  to  those 
facts,  but  simply  as  taxing  the  bill  in 
the  ordinary  way  in  which  he  acts  when 
any  gentleman  who  wishes  to  dispute 
a  bill  brought  against  him  by  his  own 
solicitor  applies  to  have  it  taxed.  If 
it  is  decided  that  that  gentleman  is 
bound  to  pay  the  solicitor's  bill  of  another 


person  for  some  litigation  which  he  has 
entered  into,  when  that  is  settled  and  he 
is  once  fixed  with  the  liability  to  pay  the 
bill  incurred  by  another  person,  or  what- 
ever it  may  bis,  you  have  settled  every- 
thiug  requiring  to  be  settled  judicially. 
The  rest  follows,  as  a  matter  of  course, 
upon  definite  and  fixed  principles ;  and  it 
has  been  well  described  by  one  of  the 
learned  Judges,  in  one  of  the  cases  that 
were  cited,  as  a  "  ministerial "  act,  and 
not  a  judicial  act,  which  remains  to  be 
done.  The  judicial  act  was  deciding  upon 
the  question  of  principle,  and  ascer- 
taining whether  the  gentleman  was  liable 
to  pay  the  costs  at  all.  The  case  of 
Holdsworth  y,  Wilson  (1)  has  been  cited 
upon  this  point.  I  am  extremely  glad  to 
find  that  there  is  such  an  authority,  and 
I  am  extremely  glad  to  follow  it,  and  I 
think  it  carries  the  case  now  before  the 
House. 

Lord  Blackburn. — I  am  of  the  same 
opinion  upon  both  points. 

As  to  the  first,  it  is  to  be  borne  in 
mind  what  the  meaning  of  the  Lands 
Glauses  Consolidation  Act  was;  and  it 
cannot  be  more  shortly  described  than  by 
the  preamble  to  that  Act.  [His  Lordship 
read  it.]  I  do  not  think  it  is  possible  to 
express  the  reason  why  that  Act  was 
passed,  and  its  object,  better  than  the 
Legislature  itself  has  expressed  it  in  that 
preamble. 

One  of  the  clauses  contained  in  this 
Act,  which  is  to  be  incorporated  with 
every  Act  that  follows,  except  so  far  as  it 
is  expressly  excepted,  and  then  so  far  as 
it  is  not  expressly  varied,  is  clause  68, 
which  applies  to  lands  injuriously  affected 
by  an  undertaking,  as  distinct  altogether 
from  the  lands  taken  before  the  work  was 
begun.  Clause  68  was  to  apply  to  cases 
where  the  promoters  were  found  to  have 
done  mischief  without  having  previously 
bought  the  land.  Having  done  the  mis- 
chief they  were  made  to  pay  for  it.  That 
68th  section  is  in  the  following  terms. 
[His  Lordship  read  it.]  That  declares 
that  compensation  in  certain  cases  shall 
be  settled  by  arbitration  in  the  manner 
therein  provided.  That  is  all  that  pro- 
vides for  the  arbitration.  Then  comes  an 
alternative  clause ;  if  it  has  to  go  to  a 
jury  there  are  some  very  stringent  pro- 


MIOHAELMAS  1830  to  MlO&AELMAS  1881. 


Vol.  50.] 

lieiropoUtan  IHsiriet  Bail,  Co,  y.  Sharpe,  KL, 

Tisions,  which  I  need  not  tronble  your 
Lordships  bj  reading  now. 

This  particular  Act  varies  slightly  from 
the  Lands  Clauses  Consolidation  Act,  for, 
instead  of  saying  in  the  2nd  section  that 
the  provisions  of  the  Lands  Clatisra  Act 
shall  be  incorporated,  *'  except  where  ex- 
pressly varied  or  excepted,"  and  that  they 
shall  be  applicable  so  far  as  they  can  be 
to  the  undertaking,  it  says  that  they 
"  are  (except  where  expressly  varied  by 
this  Act)  incorporated  with  and  form 
part  of  this  Act."  I  suppose  those  who 
framed  the  Act  knew  that  they  should 
not  except  any  of  them,  and  therefore 
thought  there  was  no  use  in  saying, 
"Except  where  expressly  excepted  by  this 
Act,"  and  they  thought  that,  instead  of 
saying  "  So  far  as  applicable  to  the  un- 
dertaking," it  would  do  to  say,  "  Except 
where  expressly  varied  by  this  Act."  As 
to  that^  I  agree  with  what  has  been  said; 
I  do  not  think  that  because  the  words 
used  in  this  Act  are  "expressly  varied  " 
it  is  essentially  necessary  that  there  should 
be  express  words  saying,  Thi&  particular 
section  or  provision  shall  not  apply.  I 
do  not  think  that  express  words  are  re- 
quired for  that  purpose,  but  it  does  re- 
quire something  that  indicates  an  express 
intention  that  they  shall  not  apply  as  far 
as  applicable  to  the  present  case.  A  mere 
variation  from  the  ordinary  type  and  form 
would  not  be  sufficient  to  prevent  the 
clause  applying.  A  variation  shewing 
that  the  provision  was  inapplicable  would 
have  the  same  effect  as  if  it  were  ex- 
pressly varied.  But  I  do  not  think  that 
section  68  is  altered,  deviated  from,  or 
varied  to  such  an  extent  as  to  make  it 
impossible  to  apply  it,  or  to  make  it  pro- 
per to  construe  the  Act  as  expressly  ex- 
cluding any  application  of  that  section. 

The  reason  of  the  enactment  we  are 
considering  seems  to  have  been,  as  we  see 
from  the  13th  section,  that  the  railway 
was  intended  to  be  carried  over  three 
different  streets,  with  respect  to  each  of 
which  there  is  a  provision  that  the  railway 
was  to  be  carried  over  the  street  by  a 
bridge.  Li  the  case  of  Mansion-house 
Street,  there  is  a  provision  that  the  clear 
headway  of  the  road  under  the  railway 
bridge  should  not  be  less  than  fifteen  feet. 
The  street  was  to  be  altered  so  as  to  be 
of  BUohaninoliiiationas  to  allow  of  that; 
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it  was  to  be  a  considerable  inclination 
— 1  in  24>.  The  level  of  the  street  was 
to  be  brought  down  so  that  the  railway 
arch,  which  was  necessarily  of  about  the 
same  level  as  the  railway  itself,  would  give 
a  clear  headway  of  not  less  than  fifteen 
feet.  I  think  it  is  pretty  obvious  that 
the  street  was  to  be  considerably  lowered: 
how  much  I  cannot  tell — we  are  not 
told  the  facts  as  to  that — but  it  is  evident 
that  it  would  involve  a  considerable  lower- 
ing. In  the  next  case,  with  regard  to  the 
crossing  of  Cambridge  Boad,  it  was  pro- 
vided that  the  inclination  of  that  road 
should  not  be  steeper  than  1  in  24  on  the 
north  side  of  the  railway,  and  1  in  29  on 
the  south  side,  and  the  clear  headway  of 
the  road  under  the  railway  bridge  was 
not  to  be  less  than  sixteen  feet.  And 
with  regard  to  the  crossing  over  Clifton 
Boad  the  clause  says,  "In  crossing  Clifton 
Boad  the  inclination  thereof  shall  not  be 
steeper  than  1  in  34  on  the  north  side  of 
the  railway,  and  1  in  40  on  the  south  side 
thereof."  There  nothing  is  said  about 
the  headway  and  the  height  of  the  arch- 
way that  was  to  be  above  the  road.  I 
cannot  tell  the  reasons  for  this,  but  I 
should  conjecture  from  that  that  the 
headway  over  Clifton  Boad  was  certain 
to  be  quite  high  enough,  that  it  was  quite 
obvious  that  the  arch  would  be  quite  high 
enough,  and  therefore  it  was  not  neces- 
sary to  make  any  provision  for  any  par- 
ticular headway  there.  With  respect  to 
the  inclination  there  provided  for,  namely, 
1  in  34,  that  is  not  a  steep  inclination, 
and  not  such  as  to  lead  to  the  conclusion 
that  Clifton  Boad  was  to  be  much  lowered. 
But  the  other  two  roads  would  be  con- 
siderably lowered. 

Now,  when  the  roads  were  lowered  as 
there  contemplated,  the  houses  beside 
the  roads  must  have  been  affected.  I 
will  consider  only  Mansion-house  Street : 
as  soon  as  Mansion-house  Street  was 
lowered,  and  lowered  considerably,  the 
houses  adjoining  that  street  must  neces- 
sarily have  been  affected  by  that  lowering 
of  the  road.  The  extent  to  which  they 
would  be  affected,  and  how  &r  it  would 
be  an  injurious  affecting,  would  be  matters 
to  be  determined  afterwards,  but  it  was 
clear  that  there  was  a  thing  to  be  done 
which  would  have  that  effect;  and  if 
section  68  had  been  left  untouched  as 
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applying  to  that  lowering,  every  indi- 
yidaal  person  injarionaly  affected  would 
have  had  a  right  to  choose  whether  he 
would  have  his  compensation  ascertsdned 
by  arbitration  (in  which  case  he  woold 
appoint  one  arbitrator,  and  if  the  railway 
company  disagreed,  and  appointed  a  dif- 
ferent arbitrator,  there  would  have  been 
an  umpire,  and  tJie  Board  of  Trade  would 
have  appointed  that  umpire),  or  he  would 
have  had  the  option  of  sending  it  to  a 
jury.  But  section  14  does  vary  that,  and 
varies  it  very  considerably.  It  is  clear 
that  according  to  that  section  there  is  no 
option  left  to  send  it  to  a  jury.  The 
owner  of  the  house  cannot  do  that — ^it 
must  go  to  an  arbitrator  appointed  by  the 
Board  of  Trade ;  that  is  settled  by  the 
Legislature,  the  obvious  intention  being 
that  the  Board  of  Trade  should  appoint 
one  man,  which  would  greatly  diminish 
the  costs  of  the  whole  proceeding.  So 
far  it  is  varied  very  decidedly,  but  in 
what  other  respects  it  is  varied  I  cannot 
see.  The  manner  of  arbitration  is  speci- 
fically mentioned — the  way  in  which  the 
arbitrator  is  to  be  appointed — but  what 
difference  does  that  make  in  the  matter 
of  costs  ?  I  do  not  see  that  it  should 
make  any. 

The  68th  section  has  been  interpreted 
to  mean — and  I  think  it  is  plain  that 
it  must  have  meant — that  when  the 
value  was  to  be  decided  by  arbitration, 
the  arbitration  as  to  the  costs  should  be 
in  the  same  manner  as  it  would  be  under 
the  previous  section  34,  the  effect  of 
which  was  that  it  was  to  be  settled  by 
the  arbitration ;  the  costs  were  to  be 
borne  by  the  promoters,  unless  they  had 
made  an  offer,  and  the  sum  awarded  was 
less  than  their  offer.  Now,  what  is  there 
in  the  variation  of  the  14th  section  in 
this  Local  Act  from  the  68th  section  in 
the  Lands  Clauses  Act  to  affect  the  appli- 
cation of  that  Act  in  that  respect  ?  Why 
should  we  not,  taking  this  Act  and  the 
Lands  Clauses  Act  as  one,  and  construing 
them  together,  take  them  as  meaning 
this  :  the  value  Ehall  be  decided  by  arbi- 
tration, which  shall  be  varied  from  the 
scheme  appointed  by  the  Lands  Clauses 
Act,  in  that  the  arbitrator  shall  be  ap- 
pointed by  the  Board  of  Trade,  instead 
of  there  being  only  an  umpire  appoint-ed 
by  the  Board  of  Trade  in  case  of  dispute 


between  the  parties.  But  all  the  conse- 
quences as  to  costs  shall  follow  unless  the 
promoters  have  put  themselves  in  the 
right  by  tendering  a  sum  which  turns 
out  ultimately  to  be  not  less  than  the 
amount  awarded  by  the  arbitrator?  I 
cannot  see  why  we  should  not  so  construe 
them.  Therefore  I  perfectly  agree  with 
your  Lordships  who  have  already  ad- 
dressed the  House  as  to.  the  first  point, 
that  the  company  ought  to  pay  these 
costs,  and  should  be  made  to  pay  them. 

Then  comes  the  second  point,  which  is 
much  more  technical.  The  scheme  of  the 
original  Lands  Clauses  Act  was  that  the 
costs  should  be  settled  by  the  arbitrator ; 
that  of  course  implied  that  he  himself 
was  to  enquire  into  what  the  costs  were, 
and  to  say  what  they  were.  That  was 
found  to  be  inconvenient.  I  do  not  know 
any  cases  upon  that,  but  it  was  found  to 
be  very  inconvenient  indeed,  as  anyone 
would  expect.  Then  came  the  second 
Act,  saying  that  a  Master  of  one  of  the 
superior  Courts  might,  upon  the  applica- 
tion of  either  party,  settle  and  tax  those 
costs.  That  being  so,  in  order  that  it 
might  be  known  what  they  were  to  pay, 
it  would  be  essential  that  they  should  go 
to  the  Master.  The  Master  having  taxed 
the  costs  ascertains  that  so  many  pounds 
are  to  be  paid,  and  until  that  is  done  the 
railway  promoters  cannot  know  exactly 
how  much  is  to  be  paid.  They  would 
know  that  they  were  to  pay  some  costs, 
but  whether  they  were  to  pay  lOOZ.  or 
50Z.  they  could  not  know  at  that  time. 
Then  comes  the  question  what  is  to  be 
done  when  the  promoters  deny,  as  they 
do  deny  here,  their  liability  for  costs,  and 
say.  The  Master  has  no  jurisdiction  to 
enquire  as  to  taxing  them ;  we  will  not 
go  before  him  at  all ;  we  deny  the  liability 
altogether.  How  is  that  to  be  decided  ? 
It  certainly  would  be  very  inconvenient  if 
the  rule  of  law  stood  thus :  you  are  first 
to  go  before  the  Master,  and  then  if  the 
Mskster  pleased  he  might  tax  the  costs  ex 
partey  having  of  course  previously  given 
notice  to  the  promoters ;  in  that  case, 
what  he  had  done  would  be  all  thrown 
away  if  it  turned  out  that  they  were  not 
liable  to  pay  costs  at  all.  That  would  be 
very  inconvenient.  On  the  other  hand, 
the  Master  might  say,  I  have  been  told 
that  I  have  no  jurisdiction,  and  I  will  not 
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tax  until  I  am  told  that  I  am  wrong. 
Upon  that  it  might  be  said,  You  may  go 
and  get  a  mandamus  against  the  Master 
compelling  him  to  tax.     Upon  that  the 
railway  promoters  might  contend  that  it 
certainly  would  be  more  convenient  to  do 
it  when  the  dispute  as  to  the  right  was 
decided.     They  might  say,  Ascertain  the 
right  first,  and  then  when  it  is  ascertained 
ilukt  you  have  a  right  to  costs,  and  not 
till  then,  go  to  the  Master  and  tax  them. 
As  to  that,  although  I  cannot  feel  the 
slightest  doubt  that  that  is  the  more  con- 
venient course,  I  do  see  considerable  diffi- 
culty  as  a  matter  of  pleading  in  working 
it  out.     As  the  old  pleading^  used  to  be, 
the  jurors  were  asked  to  find  a  debt,  and 
were  bound  to  find  the  exact  debt  wHich 
tiie  Master  upon  the  old  system  had  said 
it  would  be.    How  can  they  find  that 
exact  debt  until  the  amount  has  been 
ascertained  by  the  Master  P    On  the  other 
hand,  if  it  is  said  they  are  to  find  the  debt 
generally  and  leave  the  amount  to  be 
taxed  by  the  Master  afterwards,  there  is 
a  difficulty  about  that.    There  is  an  ana- 
logy with  the  costs  at  common    law: 
there  the  jury  found  40«.  costs,  but  after- 
wards  (I  do  not  know  when  the  practice 
began)  the  oo^tB  taxed  were  substituted 
for  the  40tf.     There  was  in  that  case  an 
assumption  of  power  to  do  that ;  how  it 
originated  I  do  not  know;    but  there 
would  be  considerable  difficulty  in  doing 
it  with  regard  to    such    legislation  as 
this. 

Now,  in  the  case  of  Holdsworth  v.  WiUon 
(1),  the  question  came  before  the  Court 
of  Queen's  Bench,  and  although  I  had 
forgotten  it  altogeUier,  I  see  that  I  was  a 
party  to  the  decision  in  that  case.  I  see 
that  the  Court  of  Queen's  Bench  by  a 
majority,  of  which  I  was  one,  thought  that 
it  was  premature;  but  I  see  that  Mr. 
Justice  Crompton,  who  was  by  far  the 
most  learned  pleader  of  the  four  of  us, 
differed  in  that  case,  and  upon  a  point  of 
that  sort  his  view  was  of  very  great 
weight  I  suppose  he  was  not  very 
strong  in  his  opposition,  or  we  should  not 
have  ventured  to  decide  it  offhand  against 
him  upon  a  point  of  pleading.  But  he 
does  seem  to  nave  thought  that  it  could 
have  been  done.  The  case  then  went  to 
ti^  Ezdbequar  Chamber,  and  in  the  Ex- 
chequer Chamber  it  was  held  unanimously 
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by  the  Court  that  the  view  of  Mr.  Justice 
Crompton  was  right,  and  the  other  was 
wrong.     It  was  said  by  Sir  Hardinge 
Giffard  that  the  reasoning  of  Chief  Jus- 
tice Erie,  who  delivered  the  judgment  in 
the  Exchequer  Chamber,  was  not  pointed 
precisely  to  the  difficulty  which  had  been 
felt  below ;  and  moreover,  in   deciding 
it  he  is  reported  to  have  made  a  slight 
mistake  as  to  the  facts,  for  he  seems  to 
have  said  in  his  judgment  that  the  avrard 
had  actually  been  made  a  rule  of  Court, 
whereas  it  was  only  a  potentiality ;   it 
might  be  made  a  rule  of  Court  at  a  future 
time.     No  doubt  that  was  so ;  there  was 
some  slight  inaccuracy  there.     Certainly 
Chief  Justice  Erie,  when  he  saw  justice 
and  convenience  on  the  other  side  of  the 
hedge,  was  not  a  man  whom  it  was  easy 
to  keep  on  the  technical  side  of  it.   But  he 
did  not  sit  alone,  there  were  three  of  the 
greatest  pleaders  of  my  time  sitting  with 
him,  namely,  Mr.  Justice  Williams,  Mr. 
Justice  Willes,  and  Baron  Channell ;  and 
having  regard  to  that,  I  certainly  should 
pause  greatly   before    adhering    to  the 
notion  which  I  entertained  in  the  Coui*t 
below.     If  it  were  res  Integra  I  do  not 
know  how  I  should  get  over  that  diffi- 
culty.     But   it  would    be  very  strong 
indeed  to  say  that  that  decision  was  to  be 
reversed  now  without  a  great  deal  of  con- 
sideration.   When  one  bears  in  mind  that 
it   is  certainly  the  far  more  convenient 
course,    and    that    sixteen    years    have 
elapsed  since  that  was  decided  to  be  the 
law,  and  the  decision  has  never  been 
questioned  or  found  fault  with,  I  certainly 
think  that  your  Lordships  ought  not  to 
deviate  or  depart  from  it  now,  without 
some  very  good  reason ;  and  a  good  reason 
I  cannot  see. 

Therefore  I  think  that  upon  the  second 
point,  as  well  as  the  first,  the  decision  of 
the  Court  below  is  quite  right,  and  the 
appeal  should  be  dismissed  with  costs. 

Order  of  the  Court  of  Appeal  affirmed^ 
and  appeal  dismissed  with  costs. 


Solicitors — Baxters  &  Co.,  for  appellants ;  Thomas 
Noton,  for  respondent 
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[IN  THE  COURT  OF  APPEAL.] 
1880.        1  BUDD   AND   ANOTHER  V. 

June  8,  23.  j  Marshall.* 

Landlord  and  Tena/nt  —  Covenant  — 
"  Duties  "  —  T&iianV8  Covenant  to  pay 
"  Duties  "  charged  on  Premises  or  on  Land- 
lord in  respect  thereof — Construction — 
Fvhlic  HeaUh  Act,  1875  (38  «•  39  Vict.  c. 
65),  M.  94,  96, 104. 

The  defendant  toas  tenant  for  years  to  the 
plaintiffs  under  a  lease  containing  a  cove- 
nant  by  tJie  tenant  to  '*  hear,  pay  and  dis- 
charge "  certain  specified  rates  and  taxes , 
**and  all  other  taxes,  rates,  duties  and 
assessments  whaisoever,  whether  parliamen- 
tary, parochial  or  otherwise,  taxed,  charged, 
rated,  assessed  or  imposed  upon  the  said 
demised  premises  or  any  part  thei*eof,  or 
upon  the  landlords  or  tenants  in  respect 
thereof^ 

The  sanitary  authority  duly  obtained  an 
order  of  Justices,  under  section  96  of  the 
Public  Health  Act,  1875,  against  the  flain" 
tiffs,  as  oumers,  directing  them  to  abate  a 
nuisance  arising  from  defective  drainage, 
a/ndfor  that  purpose  to  make  certain  drains. 
The  plaintiffs  made  the  drains  aecordingly, 
and  sued  the  defendant  for  the  cost  thereby 
incurred : — 

Held  (by  Bramwell,  L.J.,  and  Baqqal. 
LAY,  L.J. ;  Brett,  L.J.,  dissentiente),  thai 
the  plaintiffs  were  entitled  to  recover  the  cost 
from  the  defendant  under  his  covenant. 

Appeal  from  a  judgment  of  Grove,  J., 
in  favour  of  the  plaintiffs,  after  trial  with- 
out a  jury. 

The  facts  of  the  case,  the  covenant  in 
the  lease  and  the  material  parts  of  the 
Public  Health  Act,  1875,  are  fully  set  out 
in  the  judgment  of  Baggallay,  L.  J.,  post. 

The  arguments  of  counsel  and  autho- 
rities cited  are  also  sufficiently  stated  in 
the  judgments. 

WiUis  and  Finlay,  for  the  defendant. 
Joseph  Brown  and   Bremner,   for   the 
plaintiffs. 

Cur.  adv.  vuU. 

The  following  judgments  were  given  on 
June  23 : — 

*  Coram  Bramwell,  L. J. ;  Baggallay,  L. J. ;  and 
Brett,  L.J. 


Brett,  L.  J. — The  question  in  this  case 
is,  whether  the  tenant  is  bound  by  the 
terms  of  his  lease  to  make  a  certain  pay- 
ment which  the  landlord  was  prima  facie 
bound  to  pay,  but  which  it  is  said  the 
tenant  has  taken  on  himself  to  pay. 
The  payment  in  question  arises  under  a 
statute  ;  the  liability  is  under  a  covenant 
in  a  lease,  and  the  question  is,  whether 
the  terms  of  the  lease  cover  the  payment 
the  subject  of  the  dispute.  I  am  of 
opinion  that,  apart  ftx)m  authority,  we 
ought  to  consider  the  lease  as  if  there 
were  no  statute ;  then  that  we  ought  to 
construe  the  statute  as  though  there  were 
no  lease ;  and  then  that  we  ought  to  see 
whether  the  lease  so  construed  covers  the 
payment  which  results  from  the  statute 
when  so  construed.  I  think  that  the 
authorities  when  looked  at  will  be  found 
to  have  been  determined  on  that  principle. 
In  each  case  the  Judges  considered  both 
the  terms  of  the  lease  and  the  statute, 
and  then  considered  whether  the  lease 
covered  the  payment  which  so  arose. 

It  is  necessary,  I  think,  first  to  consider 
the  covenant.  It  provides  that  the 
tenant  shall  "  at  all  times  bear,  pay  and 
discharge  the  land-tax  (if  any)  sewers 
rate,  borough  rate,  improvement  rate, 
tithes  and  tithe  rent-charges  in  lieu  of 
tithes,  and  all  other  taxes,  rates,  duties 
and  assessments  whatsoever,  whether 
parliamentary,  parochial  or  otherwise, 
which  at  the  date  of  the  lease  were,  or  at 
any  time  thereafter  during  the  said  term 
should  be,  taxed,  charged,  rated,  assessed 
or  imposed  on  the  said  demised  premises 
or  any  part  thereof,  or  upon  the  landlords 
or  tenanta  in  respect  thereof.**  Now  it 
is  said  that  the  word  '*  duties  **  in  this 
collocation  will  carry  the  liability  of  the 
tenant  here.  Suppose  that  there  were  no 
statute,  what  would  this  word  "  duties  *' 
mean?  There  is  in  this  covenant  an 
enumeration  of  several  payments  before 
this  word  **  duties  **  is  reached.  Now  the 
word  *'  duties  *'  is  larger  than  the  words 
"  taxes  or  rates,'*  and  so  it  means  a  payment 
which  is  not  a  tax  or  a  rate,  but  which  is 
a  payment  of  something  of  the  same  kind, 
and  in  the  nature  of  the  same  sort  of 
payment.  It  is  a  payment  of  money  to 
be  paid  in  the  same  way  as  rates  and 
taxes  are  paid.    It  is  urged  that  the  word 
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''dnties ''  would  coyer  an  improyementrate 
if  that  had  not  been  specified.  I  think  it 
wonld.  An  improyement  rate  maj  be 
charged  eyen  if  the  owner  of  the  house  is 
not  benefited  by  it — that  is,  as  to  his  actual 
property — for  none  of  the  money  spent 
may  be  spent  on  the  house  or  property. 
Oan  it,  howeyer,  be  said  that  the  word 
*'  duties  "  would  comprise  an  act  to  be 
done  by  the  landlord  r — as,  for  instance, 
if  owners  and  not  occupiers  were  liable 
to  serye  on  juries,  could  it  then  be  said 
that  the  occupier  undertook  that  duty  ? 
This  seems  to  be  the  construction  of  the 
lease. 

Then  we  haye  to  consider  the  statute, 
and  we  must  construe  that  as  though  the 
lease  did  not  exist.  In  the  present  case 
the  liability  is  imposed  by  section  94  of 
the  PubHc  Health  Act,  1875« 

That  section  imposes  a  duty  and  an 
obligation  on  the  owner  of  the  property : 
it  imposes  a  duty  to  do  an  act,  to  abate  a 
nuisance,  to  execute  works.  Kow  if  the 
owner  be  so  adyised,  he  may  do  these 
works  with  his  own  hands,  he  may  do 
them  by  his  own  seryants,  and  so  he  may 
not  actually  haye  anything  to  pay — ^he 
may  only  haye  to  do  the  work.  This  duty, 
then,  is  imposed  on  the  owner  by  section 
94.  If  he  rails  to  do  it,  then  there  may  be 
an  order  by  a  magistrate,  and  the  expenses 
incurred  under  that  order  are  not  m  the 
nature  of  a  penalty,  but  they  are  payable 
under  the  proyisions  contained  in  the  last 

Sart  of  section  98.  The  authorities  can 
0  the  work  for  the  owner  if  he  fails  to 
do  it,  and  they  can  recoyer  the  expenses 
by  instituting  proceedings  in  a  particular 
way.  The  only  duty  is  the  duty  to  do 
the  work,  and  the  question  is,  whether 
the  payment  which  has  been  made  is  a 
payment  in  the  nature  of  a  rate  or  a  tax 
so  imposed  as  to  bring  it  within  the  words 
of  the  coyeuant  in  the  lease.  It  seems  to 
me,  with  deference,  impossible  to  say  that 
it  is.  I  think  that  it  is  a  payment  like  a 
payment  of  a  carpenter's  or  a  bricklayer's 
bill,  and  that  such  a  payment  is  not  a 
payment  in  the  nature  of  a  rate  or  a  tax 
within  the  coyenant.  An  improyement 
rate  is,  in  my  opiniou,  not  like  this ;  an 
improyement  rate  is  imposed  by  an  Act 
on  a  whole  district,  but  this  payment  is 
a  payment  for  work  done. 

Ycnu  (K).— QJ3.,  C.F.  k  Exes. 
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It  is,  howeyer,  ursed  against  this  yiew 
that  there  are  auworities  which  shew 
that  this  is  too  narrow.  The  first  to  which 
I  will  refer  is  TidsweU  v.  Whitwovth  (1). 
It  was  there  held  that  the  tenant  was  not 
liable  under  his  coyenant  to  pay  a  rate 
for  proyiding  for  expenses  of  paying,  be- 
cause the  payment  by  the  lan<Uord  was  in 
consequence  of  a  breach  of  duty  by  him, 
and  so  that  was  not  a  "  rate,  assessment 
or  imposition  **  payable  in  respect  of  the 
demised  premises,  but  a  payment  made 
for  that  breach  of  duty.  The  reasoning 
of  that  judgment  seems  to  me  to  be  ap. 
plicable  here,  for  there  was  here  a  pay- 
ment made  in  consequence  of  a  breach  of 
duty  by  the  owners,  and  therefore  that 
case  is  an  authority  for  the  defendant. 

In  Thompson  v.  Lapworth  (2)  the  coye- 
nant was  to  pay  all  "  taxes,  rates,  duties 
and  assessments  whatsoeyer,  which  during 
the  continuance  of  the  demise  should  be 
taxed,  assessed  or  imposed  on  the  tenant 
or  landlord  of  the  premises  in  respect 
thereof,  whether  parliamentary,  parochial 
or  otherwise,  except  property  or  income 
tax."  There  the  Court  held  that  the 
word  "duties**  would  coyer  a  money 
payment,  and  that  the  tenant  was  liable, 
because  under  the  Act  on  which  the  case 
turned,  the  parish  could  not  order  the 
landlord  to  do  the  work,  but  could  only 
do  it  themselyes  and  then  compel  him  to 
pay  for  it.  Now  that  reasoning  is  not 
applicable  here,  for  the  word  "  duties  *' 
there  was  equiyalent  to  a  money  payment, 
and  there  was  no  duty  under  the  statute 
to  do  the  act. 

I  will  not  go  through  all  the  cases  cited. . 
The  strongest  was  the  case  of  Grosse  y. 
Baw  (3),  in  which  the  covenant  contained 
the  word  "outgoings,**  and  it  was  held 
that  that  word  was  large  enough  to  in- 
clude the  expense  of  making  a  drain, 
which  the  oyerseer  could  haye  been  called 
upon  to  make,  but  which  the  tenant  in 
&ct  had  made  under  an  arrangement  by 
which  the  expense  was  to  be  borne  by  the 
party  liable.    But  here  the  word  "  out- 

(1)  36  Law  J.  Rep.  C.P.  103 ;  Law  Rep.  2  C.P. 
326. 

(2)  37  Law  J.  Rep.  C.P.  74 ;  Law  Rep.  3  C.P. 
149. 

(3)  43  Law  J.  IRep.  Exch.  144 ;  Law  Rep.  9 
Exdu  209. 
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[IN  THE  COURT  OF  AFFEAL.] 
1880.        1  BUDD   AND   ANOTHER  V. 

June  8,  23.  J  mabshall.* 

Landlord  and  Tenant  —  Covenant  — 
"  Duties  "  —  Tenant* 8  Covenant  to  pay 
"  Duties  "  charged  on  Premises  or  on  Land' 
lord  in  respect  thereof — ConstrtLction — 
Fvblic  HeaUh  Act,  1875  (38  «•  39  Vict.  c. 
65),  ss.  94,  96,  104. 

The  defendant  was  tenant  for  years  to  the 
plaintiffs  under  a  lease  containing  a  cove^ 
nant  by  the  tenant  to  "  hear,  'pay  and  dis- 
charge *'  certain  specified  rates  and  taxes, 
*^and  all  other  taaes,  rates,  duties  and 
assessments  whaisoever,  whether  parliamen- 
tary, parochial  or  otherwise,  to/xed,  charged, 
rated,  assessed  or  imposed  upon  the  said 
demised  premises  or  awy  part  thereof,  or 
upon  the  landlords  or  tenants  in  respect 
thereof^ 

The  sanitary  authority  duly  obtained  an 
order  of  Justices,  under  section  96  of  the 
Public  HeaUh  Act,  1875,  against  the  plain^ 
tiffs,  as  owners,  directmg  them  to  abate  a 
nuisance  arising  from  defective  drainage, 
and  for  that  purpose  to  make  certain  drains. 
The  plaintiffs  made  the  drains  accordingly, 
and  susd  the  deferidant  for  the  cost  thereby 
incurred : — 

Held  (by  Bbamwbll,  L.J.,  and  Baogal- 
LAT,  L.J. ;  Bbrtt,  L.J.,  disseniiente),  thai 
the  plaintiffs  were  entitled  to  recover  the  cost 
from  the  defendant  under  his  covenant. 

Appeal  from  a  judgment  of  Qroye,  J., 
in  favonr  of  the  plaintiffs,  after  trial  with- 
ont  a  jnrj. 

The  facts  of  the  case,  the  covenant  in 
the  lease  and  the  material  parts  of  the 
Puhlic  Health  Act,  1875,  are  fally  set  ont 
in  the  judgment  of  Baggallaj,  L.  J.,  post. 

The  argaments  of  connsel  and  aatho- 
rities  cited  are  also  sufficiently  stated  in 
the  judgments. 

WiUis  and  Finlay,  for  the  defendant. 
Joseph  Brown  and  Bremner,  for   the 
plaintiffs. 

Our.  adv.  vult. 

The  following  judgments  were  given  on 
June  23  :— 

*  Coram  Bramvell,  L. J. ;  Baggallaj,  L. J. ;  and 
Bntt,  LJ. 


Bbbtt,  L.J. — The  question  in  this  case 
is,  whether  the  tenant  is  bound  bj  the 
terms  of  his  lease  to  make  a  certain  pay- 
ment which  the  landlord  was  prvma  facie 
bound  to  pay,  but  which  it  is  said  the 
tenant  has  taken  on  himself  to  pay. 
The  payment  in  question  arises  under  a 
statute ;  the  liability  is  under  a  covenant 
in  a  lease,  and  the  question  is,  whether 
the  terms  of  the  lease  cover  the  payment 
the  subject  of  the  dispute.  I  am  of 
opinion  that,  apart  from  authority,  we 
ought  to  consider  the  lease  as  if  there 
were  no  statute ;  then  that  we  ought  to 
construe  the  statute  as  though  there  were 
no  lease ;  and  then  that  we  ought  to  see 
whether  the  lease  so  construed  covers  the 
payment  which  results  from  the  statute 
when  so  construed.  I  think  that  the 
authorities  when  looked  at  will  be  found 
to  have  been  determined  on  that  principle. 
In  each  case  the  Judges  considered  both 
the  termji  of  the  lease  and  the  statute, 
and  then  considered  whether  the  lease 
covered  the  payment  which  so  arose. 

It  is  necessary,  I  think,  first  to  consider 
the  covenant.  It  provides  that  the 
tenant  shall  *'  at  all  times  bear,  pay  and 
discharge  the  land-tax  (if  any)  sewers 
rate,  borough  rate,  improvement  rate, 
tithes  and  tithe  rent-charges  in  lieu  of 
tithes,  and  all  other  taxes,  rates,  duties 
and  assessments  whatsoever,  whether 
parliamentary,  parochial  or  otherwise, 
which  at  the  date  of  the  lease  were,  or  at 
any  time  thereafter  during  the  said  term 
should  be,  taxed,  charged,  rated,  assessed 
or  imposed  on  the  said  demised  premises 
or  any  part  thereof,  or  upon  the  landlords 
or  tenants  in  respect  thereof."  Now  it 
is  said  that  the  word  "duties"  in  this 
collocation  will  carry  the  liability  of  the 
tenant  here.  Suppose  that  there  were  no 
statute,  what  would  this  word  "  duties  " 
mean?  There  is  in  this  covenant  an 
enumeration  of  several  payments  before 
this  word  "  duties  "  is  reached.  Now  the 
word  "  duties  "  is  larger  than  the  words 
''  taxes  or  rates,"  and  so  it  means  a  payment 
which  is  not  a  tax  or  a  rate,  but  which  is 
a  payment  of  something  of  the  same  kind, 
and  in  the  nature  of  the  same  sort  of 
payment.  It  is  a  payment  of  money  to 
be  paid  in  the  same  way  as  rates  and 
taxes  are  paid.    It  is  urged  that  the  word 
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goings"  is  omitted.  It  was  said  that 
we  ongbt  to  consider  this  lease  bearing 
in  mind  that  it  was  probably  drawn  by 
conveyancers  who  would  know  of  these 
decisions  and  cases ;  bnt  it  appears  to 
me  that  that  observation  tells  against 
the  plaintiffs,  and  for  the  defendant,  for 
a  conveyancer  wonld  know  of  the  case  of 
Orosse  V.  Baw  (3),  and  wonld  be  aware 
that  the  word  "ontgoings"  had  been 
held  to  be  a  word  of  the  largest  possible 
signification,  and  yet  it  was  not  put  in  in 
this  lease.  If  this  lease  was  not  drawn 
by  conveyancers,  and  is  to  be  considered 
not  &om  a  technical  point  of  view,  then 
I  am  of  opinion  that  the  word  *'  duties  ** 
cannot  cover  such  a  payment  as  this ;  and, 
as  I  have  said,  the  argument  is  all  the 
stronger  if  the  covenant  is  considered 
from  a  technical  point  of  view,  so  that  I 
think  that  the  judgment  should  be  for 
the  defendant,  and  that  this  appeal  should 
be  allowed. 

Bramwell,  L.  J.— The  question  is,  whe- 
ther the  words  of  this  covenant  include  a 
case  which  was  very  probably  not  in  the 
contemplation  of  the  parties  to  this  lease. 
"  I  feel  compelled  "  (to  quote  Mr.  Justice 
Willes  in  Thompsmi  v.  Lapworth  (2)), 
"  however,  to  come  to  the  conclusion  that 
the  charge  in  question  is  one  which  the 
tenant  himself  was  bound  to  pay,  and  con- 
sequently the  plaintiff  is  entitled  to  judg- 
ment." It  is  impossible,  as  I  have  said 
in  other  cases,  to  have  a  very  strong 
opinion  on  such  a  question,  and  it  is  es- 
pecially so  here,  as  Lord  Justice  Brett 
differs  from  the  view  I  adopt;  but  I 
think  that  this  appeal  should  be  dis- 
missed. 

What  was  the  thing  to  be  done  here  P 
The  local  sanitary  authority  ordered  the 
plaintiffs  to  make  a  drain.  Now  a  drain 
forms  part  of  the  permanent  condition 
of  a  house ;  it  is  parfc  of  the  permanent 
arrangement  and  convenience  of  the  pre- 
mises, and  should  have  been  made  by  the 
builders  when  the  house  was  built. 

The  plaintiffs  were  summoned,  and  an 
order  made  by  the  magistrates  that  they 
should  do  the  work.  They  did  it,  and  now 
rfeek  to  recover  the  expenses  incurred  in 
so  doing  from  the  defendant  under  his 
covenant.     The  question  is,  whether  .the 


covenant  covers  the  expenses  so  incurred. 
The  statute,  prima  facie,  imposes  the 
duty  to  do  the  work  on  i^e  owner,  and 
the  words  of  the  covenant  are,  ''  Will  at 
all  times  ....  bear,  pay  and  discharge 
the  land  tax  (if  any),  sewers  rate,  borough 
rate,  improvement  rate,  tithes,  and  tithe 
rent-charges  in  lieu  of  tithes,  and  all 
other  rates,  taxes,  duties  and  assessments 
whatsoever,  whether  parliamentary,  pa- 
rochial or  otherwise."  Why  should  not 
these  last  words  include  a  duty  to  make 
a  drain,  the  making  of  which  involves  a 
considerable  outlay?  I  cannot  answer 
that  question  satisfactorily  to  myself.  It 
is  said  that  the  covenant  applies  to 
things  in  the  nature  of  a  rate ;  but  that 
cannot  be  so,  for  the  words  are,  "  And  all 
other,"  &c. 

Then  it  i&  said  that  the  covenant  ap- 
plies to  things  which  are  recurrent ;  but 
this  cannot  be  so,  because  it  is  applicable 
to  an  improvement  rate.  The  covenant 
contemplates  a  duty  which  is  not  parlia- 
mentary or  parochial,  which  may  not  be 
a  rate,  and  which  need  not  be  recurrent. 
Why  should  the  tenant  not  bear  this 
duty  ?  My  brother  Brett  says  that  the 
words  do  not  say  he  shall  bear  it ;  but  I 
confess  I  do  not  see  what  other  words 
could  be  put  in  the  covenant  to  make  it 
of  a  more  comprehensive  character.  It 
is  suggested  that  the  word  "  outgoings  " 
should  have  been  put  in :  the  word  is  an 
awkward  one,  and  I  do  not  know  that  it 
would  make  this  case  clearer.  Perhaps 
**  burthen  "  might  have  been  inserted ;  but 
there  was,  I  daresay,  no  desire  to  put  in 
a  number  of  particular  words  which  would 
have  led  to  the  argument  that,  if  per- 
chance any  one  had  been  omitted  it  was 
intended  thereby  to  exclude  all  things  not 
so  particularly  specified.  Suppose,  how- 
ever, that  the  sanitary  authority  could 
have  done  this  work  themselves,  and  could 
then  have  charged  the  plaintiffs  with  the 
expense,  can  it  be  doubted  that  this 
charge  would  have  been  within  the  cove- 
nant ?  I  think  not,  nor  do  I  think  that 
there  can  be  any  difference  between  the 
supposed  case  and  this  case;  the  land- 
lord's liability  to  be  out  of  pocket  is  the 
same. 

Again,  it  is  said  that  it  would  be  un- 
just to  make  the  tenant  pay  for  a  per- 
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manent  improvement  to  the  property  of 
his  landlord;  this  seems  plansible  in  a 
oaae  where  the  lease  is  of  short  duration. 
In  this  case  it  haa,  I  think,  some  eight  or 
ten  years  to  run ;  but  if  one  were  dealing 
with  a  lease  for  ninety-nine  years,  one 
would  see  that  the  tenant  ought,  in 
all  justice,  to  pajr  for  the  improvement. 
Of  course,  actuaries  might  suggest  a  scale 
of  allowances,  but  such  a  contrivance  is 
too  elaborate  for  daily  business. 

Leases  are  generally  framed  rather  in 
the  interest  of  landlord  than  tenant,  and 
one  is  not  surprised  to  find  such  a  cove- 
nant as  this.  The  right  construction  of 
it  seems  to  me  to  be  in  favour  of  the 
plaintiff,  and  I  do  not  see  how  larger 
words  could  have  been  used  to  secure  the 
plaintiffs  a  lump  sum  of  profit  without 
frequent  trouble  from  details  as  to  de- 
ductions to  be  made. 

As  to  the  authorities,  I  would  remark, 
that  in  citing  cases  there  are  generally 
three  things  to  be  remembered,  and  these 
three  things  vary :  there  is  the  thing  to 
be  done,  the  statute,  and  the  covenant ; 
but  the  authorities  appear  to  me  to  be  in 
fevour  of  the  plaintiff. 

In  Tidswell  v.  Whitworth  (1)  the  Act 
empowered  the    council    to    oider    the 
owners  of  premises  to  sewer  and  pave  the 
streets,  and,  on  their  making  default,  to 
do  the  work,  and  charge  the  owners  with 
the  expense;  and  the  covenant  was  to 
"  pay  and  discharge  all  taxes,  rates,  as- 
sessments and  impositions  ....  payable 
in  respect  of  the  demised  premises."     I 
think  it  was  rightly  held  that  the  tenant 
was  not  liable,  because  the  landlord  had 
made  default  in  a  prior  obligation.     The 
case  of  Crosse  v.  Raw  (3)  is  the  strongest 
in  favour  of  the  landlord.     In  that  case 
the  landlord  was  the   defendant,  and  I 
adhere  to  what  I  then  said ;  but  I  would 
now  qualifv  the  words  "  this  seems  pre- 
posterous,'    as  one  would  not  say  so  of 
any  legal  consequence.     In  Eawlina  v. 
Briggs  (4)  the  lessor  received  notice  to 
abate  what  was  a  nuisance   under   the 
Public  Health  Act,  and  the  decision  in 
that  case  m^ht  appear  to  be  adverse  to 
the  plaintiff  in  this  case ;  but  I  think  it  is 
dear  that  Mr.  Justice  Lindley  did  not  in- 
(4)  47  Law  J.  Bep.  O.P.  487 ;  Law  Bep.  3  O.P. 
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tend  to  overrule  Thompson  v.  Lapworth 
(2)  and  Crosse  v.  Baw  (3),  especially  as 
he  gave  another  judgment  within  a  year 
in  Hartley  v.  Hudson  (5),  which  tenas  in 
favour  of  the  plaintiff  in  the  present  case. 
I  am  of  opinion  that  the  authorities  jus- 
tify the  decision  of  Mr.  Justice  Grove, 
and  that  this  appeal  must  be  disallowed. 

Baggallat,  L.J. — The  plaintiffs  in  this 
action  are  the  landlords,  and  the  defen- 
dant is  the  tenant  of  certain  premises  at 
Brighton,  known  as  the  "Portland  Mews," 
which  are  held  for  the  residue  of  a  term 
of  twenty-one  years  from  the  25th  of 
December,  1867,  created  bv  an  indenture 
of  lease  dated  the  1st  of  July,  1868; 
and  the  question  which  we  have  to  deter- 
mine upon  the  present  appeal  is,  whether 
the  plaintiffs,  as  such  landlords,  are  en- 
titled to  recover  from  the  defendant  the 
amount  expended  by  thorn  in  the  con- 
struction of  certain  drainage  works,  pur- 
suant to  the  requirements  of  the  local 
sanitary  authority. 

The  circumstances  under  which  the 
expenditure  was  incurred  are  not  in  dis- 
pute, and  may  be  concisely  stated  as 
follows : — 

In  the  month  of  September,  1877,  the 
mayor,  aldermen  and  burgesses  of  Brigh- 
ton, being  the  sanitary  authority  of  that 
borough  and  acting  under  the  provisions 
of  the  Public  Health  Act,  1875,  caused  a 
notice  to  be  served  upon  the  plaintiffs, 
requiring  them,  as  the  owners  of  the  said 
promises,  to  abate  a  nuisance  arising  from 
defective  drainage,  and  for  that  purpose 
to  drain  the  said  premises  into  the  common 
sewer  and  to  fill  up  all  cesspools;  and 
the  requirements  of  such  notice  not  hav- 
ing been  complied  with,  an  order  to  the 
like  effect  was,  upon  the  application  of 
the  sanitary  authority,  made  by  a  Jus- 
tice of  the  peace  of  the  said  borough  in 
February,  1878.  The  proceedings  of  the 
sanitary  authority  were  authorised  by  the 
94jth  and  following  sections  of  the  Act, 
and  were  in  all  respects  regular,  and  the 
order  so  made  by  the  borough  Justices 
became  binding  upon  the  plaintiffs  as  the 
owners  or  landlords  of  the  said  premises. 
In  obedience  to  such  order,  the  plaintiffs 

(5)  48  Law  J.  Bep.  C.P.  761;  Law  Bep.  4  C.P. 
D.  367. 
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execnted  the  required  works,  and  ex- 
pended in  so  doing  a  snm  of  money  which 
ifc  has  been  agreed  shall,  for  the  purposes 
of  this  action,  be  taken  at  124Z.  If  the 
plaintiffs  had  neglected  or  &iled  to  obej 
such  order,  the  sanitary  authority  would 
ha^e  bad  power,  under  the  98th  section 
of  the  Act,  to  enter  upon  the  premises 
and  to  do  what  might  be  necessary  in 
execution  of  the  order  and  to  recover 
from  the  plaintiff  in  a  summary  manner 
the  expenses  incurred  by  them  in  so  doing. 
It  is  unnecessary  to  refer  more  parti- 
cularly to  those  provisions  of  the  Act 
which  bear  upon  the  subject  now  under 
consideration:  it  is  clear,  from  their 
general  scope,  that  it  was  the  intention  of 
the  Legislature  to  impose  upon  the  land- 
lord, in  the  absence  of  any  contract  to 
the  contrary,  the  burthen  of  any  expen- 
diture or  payment  which  might  be  ren- 
dered necessary  for  giving  effect  to  such 
provisions.  It  is,  however,  provided  by 
the  I04th  section  that  nothing  contained 
in  the  Act  shall  affect  any  contract  where- 
by it  may  be  agreed  that  the  occupier 
shall  pay  or  discharge  all  rates,  dues  and 
sums  of  money  payable  in  respect  of  the 
demised  proper^  or  any  contract  what- 
soever between  landlord  and  tenant,  and 
it  is  contended  by  the  plaintiffs  that  the 
defendant  is,  as  tenant,  bound,  under  a 
covenant  contained  in  his  lease,  to  repay 
to  them  the  amount  which  they  have  in 
manner  expressed  expended. 

The  covenant  in  question  provides  that 
the  tenant  shall "  bear,  pay  and  discharge 
the  land  tax  (if  any),  sewers  rate,  borough 
rate,  improvement  rate,  tithes  and  tithe 
rent-charges  in  lieu  of  tithes,  and  all 
other  taxes,  rates,  duties  and  assessments 
whatsoever,  whether  parliamentary,  paro- 
chial or  otherwise,  which  at  the  date  of 
the  lease  were,  or  at  any  time  thereafter 
during  the  said  term  should  be,  taxed, 
charged,  rated,  assessed  or  imposed  on 
the  said  demised  premises  or  any  part 
thereof,  or  upon  the  landlords  or  tenants 
in  respect  thereof." 

Mr.  Justice  Grove,  by  whom  the  action 
was  tried  without  a  jury,  was  of  opinion 
that  the  amount  expended  by  the  plain- 
tiffs was  a  duty  charged  or  imposed  upon 
them  as  landlords  in  respect  of  the  de- 
misod  premises,  and  gave  judgment  in 


their  favour,  and  I  am  of  opinion  that 
his  judgment  should  be  affirmed. 

Were  it  not  that  Lord  Justice  Brett 
has  arrived  at  a  different  conclusion,  I 
should  have  deemed  it  sufficient,  to  support 
the  opinion  which  I  have  thus  formed, 
to  state,  as  I  have  already  done,  the  cir- 
cumstances under  which  itie  payment  has 
been  made  by  the  plaintiffs  and  the  terms 
of  the  covenant  by  which  the  defendant 
is  bound.  If  the  plaintiffs  had  neglected 
to  obey  the  order  of  the  borough  Justices, 
and  tne  sanitary  authority  had  executed 
the  required  works,  and  had  recovered 
the  costs  of  so  doing  &om  the  plaintiflb, 
I  am  unable  to  understand  upon  what 
grounds  it  could  have  been  successfully 
contended  that  the  payment  so  made  was 
not  imposed  upon  them  in  respect  of 
the  demised  premises ;  and  it  cannot,  in 
my  opinion,  nukke  any  difference  that  they 
executed  the  works  and  incurred  the  ex- 
pense of  so  doing,  in  obedience  to  the 
order,  instead  of  waiting  to  pay  the  costs 
of  the  execution  of  the  works  by  the 
sanitary  authority  after  their  disobedienoe 
of  the  order  had  rendered  such  a  pro- 
ceeding necessary.  Several  cases  have 
been  referred  to  in  the  course  of  the  ar- 
gument upon  the  present  appeal,  in  which 
questions  similar  to  that  which  we  have 
now  under  consideration  have  received 
judicial  solution.  The  decisions  have  in 
some  of  such  cases  been  &,vourable  to  the 
landlords,  and  in  others  to  the  tenants,  but 
it  will  be  found,  upon  examination,  that 
the  more  or  less  comprehensive  character 
of  the  covenant  has  led  to  the  varying 
results.  The  charge  or  payment  sought 
to  be  recovered  from  the  tenant  has  been 
of  the  same  character  or  description  in 
each  of  the  cases  cited.  On  the  part  of 
the  appellant  much  reliance  has  been 
placed  upon  the  case  of  Tidswell  v.  Whitr 
worth  (1).  In  that  case  the  covenant 
was  to  ''pay  and  discharge  all  taxes, 
rates,  assessments  and  impositions  what- 
soever (except  property  tax),  which 
during  the  term  should  become  payable 
in  respect  of  the  demised  premises;" 
and  it  was  held  that  the  tenant  was 
not  bound  to  repay  to  the  landlord  the 
amount  assessed  upon  him  in  respect  of 
certain  paving  and  draining  works  which 
had  been  constructed  under  the  Man- 
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Chester  Improyement  Act ;  bat  the  same 
four  Judges  (namely,  Chief  Justice 
Boyill  and  Mr.  Justice  Willes,  Mr.  Jus- 
tice Keating  and  Mr.  Justice  Montague 
Smith)  who  were  unanimous  in  so  hold- 
ing in  TideweU  v.  Whikoorth  (1),  were 
also  unanimous  in  holding  a  few  months 
later,  in  Thompson  v.  Lapworth  (2),  that 
a  tenant  who  had  covenanted  to  "pay 
and  discharge  all  taxes,  rates,  duties 
and  assessments  whatsoever,  which  should 
be  taxed,  assessed  or  imposed  upon  the 
tenant  or  landlord  of  the  premises  in  re- 
spect thereof,"  was  liable  to  repay  to  the 
landlord  the  amount  which  he  had  been 
required  to  pay  in  respect  of  the  paving 
of  a  street  under  the  provisions  of  the 
Metropolis  Management  Act.  In  the 
former  of  these  cases — Tidswell  v.  WhiU 
worth  (1) — the  Judges  were  careful  to 
distinguish  it  firom  Sweet  v.  Seager  (6)  and 
Payne  v.  Burridge  (7),  and  other  cases 
which  had  preceded  it,  and  in  which  the 
decisions  had  been  in  favour  of  the  land- 
lord, pointing  out,  however,  that  it  was 
very  near  the  line,  whilst  in  Thonvpson  v. 
Lapworth  (2)  they  were  equally  carefal 
to  distinguish  it  from  Tidmell  v.  Whit- 
worth  (1).  It  is  clear,  from  the  reports  of 
the  two  cases,  that  the  decision  arrived 
at  in  the  later  case  was  due  to  the  more 
comprehensive  terms  of  the  covenant. 
The  terms  of  the  covenant  which  we  have 
now  under  consideration  are  at  least  as 
comprehensive  as  were  those  in  Thompson 
y.  Lapworth  (2),  and  whether  the  decision 
in  Tidswell  v.  Whitworth  (1)  is  one  which 
can,  or  cannot,  be  defended  upon  the 
ground  of  its  special  circumstances,  it  is, 
to  my  mind,  clear  that  the  Judges  who 
decided  it  in  ^vour  of  the  tenant  must 
have  decided  the  present  case  in  favour  of 
the  landlord,  if  they  adhered  to  the  views 
expressed  by  them  in  Thompson  v.  Lap- 
worth  (2).  The  appellant  has  also  relied 
upon  the  case  of  Rawlins  v.  Briggs  (4),  in 
which  the  covenant  was  to  "  pay  and  dis- 
charge all  taxes  and  all  manner  of  rates, 
charges,  assessments  and  impositions 
whatsoever,  to  be  charged,  assessed  or  im- 
posed upon  the  premises  thereby  demised 
or  in  respect  thereof,  or  in  respect  of  the 
said  rent^  by  authority  of  Parliament  or 

:(6)  2  GonLB.  Bep.  N.S.  119.  | 
(7)  12Mae.  &  W.  727 ;  13  Law  J.  Bep.  Ezch.  190» 
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otherwise  howsoever ; "  and  Mr.  Justice 
Lindley  held,  upon  demurrer,  that  the 
tenant  was  not  liable  to  repay  to  the  land- 
lord the  amount  expended  by  him  in 
abating  a  nuisance  pursuant  to  the  re- 
quirements of  the  local  sanitary  authority 
of  Beading.  In  so  deciding,  Mr.  Jus- 
tice Lindley  expressed  his  opinion  that 
the  terms  of  the  covenant  did  not  sub- 
stantially differ  from  those  in  Tidswell  v. 
Whitworth  (1),  by  the  decision  in  which 
case  he  considered  himself  bound ;  but 
in  Hartley  v.  Hxidson  (5),  which  was  tried 
by  him  without  a  jury,  the  same  learned 
Judge  held  that  under  a  covenant  to 
''pay  and  discharge  all  rates,  taxes, 
charges,  rates  and  assessments  whatso- 
ever, which  now  are  or  may  be  charged 
or  assessed  upon  the  said  premises,  or 
upon  any  person  or  persons  in  respect 
thereof,"  the  tenant  was  liable  to  repay 
the  landlord  the  amount  which  he  had 
been  compelled  to  pay  to  the  sanitary  au- 
thority in  respect  of  certain  sewerage  and 
paving  works  executed  by  them  under  the 

E revisions  of  the  Public  Health  Acts,  after 
lilure  by  him  to  obey  an  order  to  execute 
the  works.  Mr.  Justice  Lindley  treated 
the  covenant  in  Hartley  v.  Hudson  (5)  as 
equivalent  to  that  in  Thompson  v.  Lap' 
worth  (2),  and  particularly  directed  at- 
tention to  the  words  "  taxed,  assessed  or 
imposed  upon  the  tenant  or  landlord  of 
the  demised  premises  in  respect  thereof," 
in  the  covenant  of  Thompson  v.  Lapworth 
(2),  and  to  the  words  "  charged  or  as- 
sessed upon  the  said  premises,  or  upon 
any  person  or  persons  in  respect  thereof," 
in  the  covenant  which  he  had  under  con- 
sideration. In  the  present  case  we  have 
the  equivalent  words,  '*  taxed,  charged, 
rated,  assessed  or  imposed  on  the  said 
demised  premises  or  any  part  thereof,  or 
upon  the  landlords  or  tenants  in  respect 
thereof."  We  have  also,  as  in  Thompson 
Y.  Lapworth  (2) y  the  word  "duties,"  in 
addition  to  rates,  taxes  and  assessments, 
in  the  enumeration  of  charges  and  impo- 
sitions to  which  the  covenant  is  made 
applicable ;  and  the  addition  of  the  word 
"  bear "  to  the  words  "  pay  and  dis- 
charge," in  the  earlier  part  of  the  cove- 
nant, has,  in  my  opinion,  the  effect  of 
more  distinctly  developing  its  very  com- 
prehensive character.     The  case  of  Crosse 
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y.  Baw  (3)   is    to  the  same   effect  as 
Thompson  v.  Lapworth  (2),   though  the 
language  of  the  coyenant  is  slightly  dif- 
ferent.    The  result  of  the  authorities  to 
which  I  haye  alluded  is  in  fayour  of  the 
conclusion  at  which  I  haye  arriyed.    We 
are  not  bound  bj  thorn,  except  so  far  as 
we  may  agp*ee  with  the  conclusions  ar- 
riyed at,  and  with  the  reasons  assigned ; 
but,  in  my  opinion,  Thompson  y.  Lapworth 
(2)  and  Orosse  y.  Baw  (3)  were  rightly 
decided,  and  I  assent  to  the  reasons  as- 
signed.    Before  concluding,  I  must  say 
a  few  words  with  reference  to  an  argu- 
ment which  has  been  somewhat  strongly 
pressed  upon  us.     It  has  been   urged 
on  behalf  of  the  appellant  that  it  would 
be  inequitable  to  charge  upon  the  tenant 
an  expenditure  which  is    made  for  the 
permanent  improycment  of  a  property  in 
which  he  has  only  a  temporary  interest, 
and  that  a  construction  which  would  haye 
that  effect  should  not  be  put  upon  the 
ooyenant  in  question,   if   the    language 
will  fedrly  admit  of    any  other.     Now, 
with  reference  to  this  argument,  it  must 
be  borne  in  mind   that  a  tenant  for  a 
term  of  years  deriyes  a  benefit,  greater 
or  less,  according  to  the  unexpired  por- 
tion of  his  term,  from  any  expenditure 
for  the  permanent  improyement  of  the 
property,  and  that  it  would  be  equally 
mequitable  to  impose  upon  the  landlord 
the  whole  burthen  of  an  expenditure  firom 
which  he  can  derive  no  benefit  during  the 
remaining  portion  of  his  tenant's  term. 
In  the  present  case  at  least  half  of  the 
defendant's  term  was  unexpired  at  the 
time    when  the   drainage   works    wore 
executed.     Again,  the  defendant  has,  by 
the  terms  of  the  coyenant  which  we  are 
now  considering,  clearly  taken  upon  him- 
self, and  must  be  presumed  to  haye  done 
so  knowingly  and  willingly,  some   bur- 
thens which  may  result  in  a  benefit  to 
the  demised  premises  beyond  the  period 
of  his  tenancy  —  as,  for  instance,  "  im- 
proyement rates,'*  which  under  ordinary 
circumstances  are  imposed  in  respect  of 
an  expenditure  for  permanent  improve- 
ments ;  and  inasmuch  as,  at  the  date  of 
the  lease,  a   Public  Health  Act  was  in 
force,  under  which  burthens  might  haye 
been  imposed  upon  the  plaintiffs  similar 
to  that  which  they  haye  been  called  upon 


to  bear  under  the  existing  Act,  it  is  diffi- 
cult to  suppose  that  such  a  burthen  was 
not  in  the  contemplation  of  the  parties 
at  the  time  when  the  coyenant  was  en- 
tered into.  But  eyen  if  the  argument 
has  force,  to  the  extent  of  supporting  the 
yiew  that  expenditure  of  a  like  character 
should  primarily  be  thrown  upon  the 
landlord,  as  it  has  been  by  the  Public 
Health  Act,  I  can  well  understand  that, 
for  the  purpose  of  obtaining  what  ^  he 
might  deem  in  other  respects  an  eligible 
lease,  an  intending  tenant  would  will- 
ingly subject  himself  to  the  obligations 
to  which,  but  for  his  consent,  he  could 
not  be  made  liable.  Again,  it  is  common 
knowledge  that,  generally  speaking,  the 
object  of  a  landlord  is  to  secure,  during 
the  term,  a  rent  of  certain  amount  as 
free  from  deductions  as  law  will  permit, 
and  to  effectuate  this  object  the  amount 
of  rent  is  fixed  with  reference  to  all  the 
obligations  which  the  tenant  may  be  will- 
ing to  take  upon  himself;  and  I  can  see 
nothing  inequitable  in  holding  the  tenant 
to  the  terms  of  his  bargain. 

Judgment  affinned. 


iSolicitors  -  -  Anderson  &  Sons,  for  plaintiffs ; 
Tillenrtl,  (loddcn  &  Holme,  agents  for  Freeman 
&  Gell,  Brighton,  for  defendant. 
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Money  paid  under  Mistdke  of  Fact — 
Impossibility  of  restoring  Parties  to  Origiiud 
Position, 

The  plaintiff,  an  occupier  of  land  siib- 
jed  to  tithe rcnt'Charg^^matU  over-payments 
to  the  difendants,  as  owners  of  the  rent- 
charge,  under  mistdke  of  fact,  supposing, 
without  enquiry,  that  tlie  amounts  claimed 
in  notices  served  upon,  him  hy  the  defen- 
dants  were  correct,  whereas  such  amounts 
erroneously  included  rent-charge  on  land 
not  in  his  occupation.  When  the  plaintiffs 
having  discovered  the  miHakef  claimed  re* 
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payment,  the  time  for  levying  the  rent-charge 
upon  the  land  actually  liable  thereto  had 
run  out,  80  that  the  defendants  had  lost  all 
remedy  for  non-payment  of  it : — Held,  that 
the  plaintiff  was,  nevertheless,  entitled  to 
recover  from  (he  defendants  the  amounts 
which  he  had  paid  them  by  mistake. 

This  was  an  appeal,  bj  Special  Case, 
from  a  jndgment  of  the  deputy  Judge  of 
the  County  Court  of  Norfolk,  holden  at 
Downham  Market,  in  favour  of  the  above- 
named  plaintiff  for  261.  ISs.  2d.,  claimed 
as  money  paid  by  the  plaintiff  to  the 
defendants,  for  tithe  commutation  rent- 
charge,  under  mistake  of  fact. 

At  Michaelmas,  1870,  the  plaintiff  suc- 
ceeded one  Hodgkinson  as  tenant  of 
certain  lands  in  the  parish  of  Crimple- 
sham,  in  Norfolk,  held  from  Sir  William 
Bagge.  Together  with  the  lands  of  which 
the  plaintiff  so  became  tenant,  Hodgkin- 
son had  been  tenant  to  Sir  William  Bagge 
of  land  of  comparatively  small  extent  in 
the  same  parish,  called  Stanks,  consisting 
of  about  twenty-five  acres.  The  plaint^ 
never  occupied  any  part  of  the  land  called 
Stanks.  The  defendants  became  on  the 
10th  of  April,  1874,  owners  in  possession 
of  the  tithe  of  the  parish  of  Crimplesham. 
As  such  tithe  owners,  they  received  from 
the  plaintiff,  between  the  10th  of  April, 
1874,  and  the  1st  of  October,  1876  (as 
the  preceding  tithe  owners  had  done  from 
Michaelmas,  1870,  to  April,  1874),  tithe 
rent-charge  in  respect  of  the  land  called 
Stanks,  in  addition  to  the  tithe  rent- 
charge  due  in  respect  of  the  land  occupied 
by  the  plaintiff;  and  this  action  was 
brought  to  recover  the  amount  so  paid 
by  the  plaintiff  to  the  defendants  in  re- 
spect of  the  land  called  Stanks. 

The  material  circumstances  appearing, 
other  than  the  above- stated  facts,  were 
the  following : — 

The 'apportionment  of  the  tithe  rent- 
charge]  of  the  parish  (which  was  con- 
firmed^on  the  21st  of  August,  1841)  was 
a  &rm  and  not  a  field  apportionment — 
tbat  is  (in  the  terms  of  the  explanation  in 
the  case),  a  sum  in  lieu  of  the  tithe  was 
apportioned  on  the  whole  land  then  oc- 
cujned  by  the  several  persons  in  the 
parish  and  not  on  the  respective  fields  in 
such  oocnpation.   It  contained  a  separate 
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apportionment  on  the  land  called  Stanks, 
then  in  the  separate  occupation  of  Philip 
Winearls.  The  apportionment  had  not 
been  altered. 

The  names  of  the  persons  for  the  time 
being  occupying  the  respective  heredita- 
ments subject  to  tithe  were  put  down  in 
the  collecting  book  of  the  person  who 
acted  as  tithe  collector  for  the  defendants, 
and  had  previously  acted,  from  a  time 
before  Michaelmas,  1870,  for  their  pre- 
decessors. Such  book  was  used  by  the 
collector  at  the  tithe  audits. 

Stanks  and  the  other  lands  occupied 
by  Hodgkinson  were  for  some  years  pre- 
viously to  1870  assessed  to  the  tithe  in 
the  name  of  Hodgkinson.  In  October, 
1870,  the  collector,  upon  information 
furnished  him  by  the  farm  bailiff  of  Sir 
William  Bagge,  altered  the  name  from 
Hodgkinson  to  the  name  of  the  plaintiff, 
as  well  in  respect  of  Stanks  as  of  the 
lands  of  which  the  plaintiff  became  tenant. 
No  alteration  was  made  in  the  list  as  so 
altered  until  a  period  later  than  October, 
1876. 

From  October,  1870,  to  October,  1876, 
the  collector  gave  notices  to  the  plaintiff, 
as  an  occupier  of  lands  in  the  parish, 
to  pay  the  tithe  for  the  lands  which 
appeared,  by  the  collecting  book,  to  be 
occupied  by  him,  and  included  in  such 
notices  the  land  called  Stanks,  without 
any  knowledge  on  the  part  of  himself 
or  his  principals  that  tne  plaintiff  did 
not  occupy  the  said  land,  or  that  the 
plaintiff  was  not  liable  to  pav  tithe  for  the 
same,  being  guided  simply,  in  the  notices 
of  audit,  by  the  list  above  mentioned. 

The  plaintiff  paid  his  tithe  according 
to  the  notices  in  entire  ignorance  that 
the  amount  specified  in  the  notices  in- 
cluded the  tithe  for  Stanks.  He  noticed 
that  the  amounts  named  in  such  notices 
did  not  correspond  with  the  amounts 
which  Sir  William  Bagge's  agent  told 
him  he  would  have  to  pay  in  respect  of 
his  occupation,  but  he  attributed  such 
difference  to  variations  in  the  price  oi 
com. 

In  April,  1877,  the  plaintiff  accidentally 
discovered  that  he  was  paying  tithe  for 
land  not  in  his  possession,  and  refused  to 
pay  it  any  longer.  He  first  made  such 
clwu  as  was   made  in  this  action  hj 
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claiming  to  set  off  the  amonnt  of  wbich 
be  now  claimed  repayment  against  tithe 
becoming  due  to  the  defendants  in  Oc- 
tober, 1878,  in  respect  of  the  land  oc- 
cupied by  him. 

The  defendants  received  no  more  tithe 
in  the  aggregate  than  was  due  from  the 
whole  parish. 

The  question  for  the  opinion  of  the 
Court  was,  whether,  in  the  above  cir- 
cumstances, the  plaintiff  was  entitled 
to  recover  any  and  what  part  of  the 
201.  15«.  2d.  from  the  defendants. 

F.  M.  WJiite  (J.  M.  Lloyd  with  him), 
for  the  defendants. — The  plaintiff  ought 
to  have  known  the  facts,  and  consequently 
there  was  laches  on  his  part.  Two  years 
being  limited  by  6  A  7  Will.  4.  c.  71.  ss. 
81  and  82,  for  recovery  of  tithe  rent- 
oharge  by  distress  and  writ  of  habere 
facias  possessionem  (which  by  reason  of 
section  67  are  the  tithe  owner's  only 
remedies),  and  two  years  having  elapsed 
between  the  time  when  the  rent-charge 
became  due  and  was  paid  by  the  plain- 
tiff and  the  time  when  the  plaintiff  first 
claimed  repayment,  the  plaintiff  is  de- 
barred from  recovering  by  the  alteration 
in  the  position  of  the  parties — Freeman 
V.  Jefferies  (1),  Cocks  v.  Masterman  (2). 

WiUs,  for  the  plaintiff,  was  not  called 
upon. 

Pollock,  B. — This  is  an  action  brought 
to  recover  money  paid  by  the  plaintiff  to 
the  defendants  for  tithe  rent- charge  under 
mistake  of  fact.  The  defendants'  col- 
lector thought  that  the  plaintiff  had  suc- 
ceeded to  Hodgkinson's  tenancy  of  the 
land  called  Stanks,  as  well  as  to  Hodg- 
kinson's  tenancy  of  other  titheablo  lands 
in  the  parish,  and  made  out  his  notices 
accordingly.  The  plaintiff,  in  bona  fide 
mistake,  paid  the  tithe  rent-charge,  in 
accordance  with  such  notices,  and  he  now 
seeks  to  recover  the  money  so  over-paid 
by  him.  Mr.  White,  on  the  part  of  the 
defendants,  admits  that  the  plain  tiff  would, 
if  the  state  of  things  were  simply  that, 
be  entitled  to  recover;  but  he  contends 
that  by  reason  of  the  alteration  which 

(1)  38  Law  J.  R«p.  Exch.  116;   Law  Rep.  4 
Exch.  18lv 

(2);  9  BF'&  C.  902. 


has  taken  place  in  the  position  of  the 
defendants,  and  the  impossibility  of  re- 
storing them  to  their  original  position, 
the  plaintiff  is  disentitled  to  recover. 

The  action  for  money  received  is  no 
doubt  in  some  sense  an  equitable  action ; 
and  considerations  of  equity  and  fairness 
may  well  be  advanced  by  a  defendant  in 
it.  But  Mr.  White  has,  in  my  opinion, 
failed  to  shew  any  good  reason  in  equity 
or  fairness  why  tiie  plaintiff  should  not 
recover.  The  present  case  is  unlike  cases 
where  a  special  relation  existed  between 
the  plaintiff  and  the  defendant  which 
may  be  said  to  have  equitably  disentitled 
the  plaintiff  to  recover. 

On  these  grounds  I  am  of  opinion  that 
this  appeal  must  be  dismissed. 

Hawkfns,  J. — I  BUD.  entirely  of  the  same 
opinion. 

Appeal  dismissed. 


Solicitors — Jennings,  White  &  Buckstoo,  fop  ap- 
pellants; "W.  B.  Brook,  agent  fop  E.  M.  Beloe, 
King's  Lynn,  for  respondent. 


f[IN  THE  COMMON^PLEAS  DIVISION.] 

1880.    1 
Nov    5    I  ^^  ^^   ^^IC^    ELlZk   SMITH. 

AcJcnowledgment  by  Married  Woman 
under  3^4  Will.  4.  c.  74 — New  Zealand 
— Ordinary  Commissioner — 15  ^  16  Viei. 
e.  86.  s.  22. 

The  acknowledgment  of  a  disentailing 
deed  by  a  married  woman  under  3^4  Will. 
4.  c.  74,  was  taken  in  New  Zealand  before  a 
commissioner  authorised  to  administer  oaihs 
in  that  colony^  instead  of  before  a  commis- 
sion specially  appointed  under  section  83. 

The  Court  allowed  the  documents  to  be 
filed  by  virtue  o/15  ^  16  Vict.  c.  86.  s.  22, 
by  which  all  acknowledgments  required  for 
the  purpose  of  enrolling  any  deed  in  the 
Court  of  Chancery  may  be  sworn  in  any 
colony  before  any  person  lawfully  authorised 
to  administer  oaths  in  such  colony, 

Alice  Eliza  Smith,  residing  with  her 
husband  in  New  Zealand,  was  tenant  in 
tail  under  a  settlement  of  property  in 
England.    A  disentailing  deed  had  been 
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In  re  Smith,  CJ*, 

prepared,  with  a  view  to  a  reBettlement 
of  the  property,  and  this  deed  had  been 
acknowledged  by  Mrs.  Smith  in  New 
Zealand  before  a  commissioner  authorised 
to  administer  oaths. 

The  offioer  of  the  Conrt,  under  the 
Fines  and  Recoveries  Act,  3  &  4  Will.  4. 
c.  74,  having  refused  to  file  the  certificate 
and  affidavit  of  verification,  on  the  ground 
that  the  acknowledgment  had  not  been 
taken  before  a  commissioner  specially  ap* 
pointed  by  the  Court  of  Common  Pleas, 
under  section  83  (1)~- 

Amold  Motley  moved  for  an  order 
directing  the  officer  to  receive  and  file  the 
documents.  The  acknowledgment  is  valid 
W  15  A 16  Vict.  c.  86.  s.  22  (2),  by  which 
all  acknowledgments  required  for  the 
purpose  of  enrolling  in  the  Court  of  Chan- 
cery may  be  sworn  and  taken  in  any 
colony  before  any  Judge,  Court,  notary 
public  or  person  lawfully  authorised  to 
administer  oaths  in  such  colony.  The 
deed,  being  a  disentailing  deed,  would 
have  to  be  enrolled  in  the  Court  of  Chan- 
cery. Although  15  ft  16  Vict.  c.  86  is  en- 
titled '*  An  Act  to  amend  the  Practice  and 
Course  of  Proceeding  in  the  High  Court 
of  Chancery,"  yet  it  supersedes  the  3  ft  4 

(1)  By  8  JE  4  WiU.  4.  c  74.  b.  88,  it  is  enacted 
that  "  in  thoee  cases  where,  by  residence  beyond 
seas,  or  ill  health,  or  any  other  sufficient  canse, 
any  married  woman  shall  be  prevented  from 
m^ing  the  acknowledgment  required  by  the  Act 
before  a  Judge,  or  a  Ihuster  in  Chancery,  or  any 
of  the  perpetual  commissioners  to  be  appointed  as 
aforesaid,  it  shall  be  lawful  for  the  Court  of  Com- 
mon Fleas  at  Westminster,  or  an^  Judge  of  that 
Court,  to  issue  a  commission,  specially  appointing 
any  persons  therein  named  to  be  commissioners  to 
take  the  acknowledgment  by  any  married  woman, 
to  be  therein  namM,  of  any  such  deed  as  afore- 
nid." 

(2)  16  &  16  Vict  c  86.  s.  22 :  All  pleas,  answers, 
disclaimers,  examinations,  affidavits,  declarations, 
affirmations  and  attestations  of  honour,  in  causes 
or  matters  depending  in  the  High  Court  of  Chan- 
cery, and  also  acknowledgments  required  for  the 
purpose  of  enrolling  any  deed  in  the  said  Court, 
shall  and  ma^  be  sworn  and  taken  in  Scotland,  or 
Ireland,  or  m  the  Channel  Islands,  or  in  any 
colony,  island,  plantation  or  place  under  the  do- 
minion of  Her  Majesty  in  foreign  parts,  before 
any  Judge,  Court,  notary  public  or  person  law- 
fully authorised  to  administer  oaths  in  such 
oountty,  colony,  island,  plantation  or  place  re- 
spectively, or  befbre  any  of  Her  Kngestys  consids 
or  Tiee-ooiisnls  in  any  foreign  parts  out  of  Her 
Miges^s  doounions,  so. 

Vol.  60.-<)JB.,  C.F.  4^  Exes. 
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WiU.  4.  c.  74.  8.  83,  because,  if  the  former 
Act  only  applied  to  the  practice  in  the 
Court  of  Chancery,  section  22  would  be 
inoperative,  as  the  certificates  of  all  ac- 
knowledgments of  married  women  have, 
in  order  to  be  of  any  effect,  to  be  filed  in 
the  Court  of  Common  Pleas. 

Pbb  Cubiam  (Lindlbt,  J.,  and  Lopes,  J.) 
— ^You  may  take  the  order. 


Solicitors — ^Moresby  White  &  Go. 


IN  THE  COURT  OF  APPEAL.] 

1880.         1  * 

Ma    11  12     r        l>^^^l'  ^'  TIBBITS.* 

Fire  Insurance — Contract  of  Indemnity 
— Landlord  and  Tenant — Oovenant  to  JBa- 
pair — Insurer's  Bight  to  Benefit  of  Gove* 
nami  to  Repair  where  Premises  Repaired  by 
Tenant, 

The  defendant  demised  premises  for 
yeoflrs  by  a  lease  containing  a  covenant  by 
tJie  tenant  to  repair  in  case  of  injury  by  gas^ 
and  he  insund  the  same  premises  under 
a  fwe  policy.  The  premises  having  been 
injured  by  an  explosion  of  gas  the  defen^ 
dant  obtained  payment  from  the  insiMrer^ 
and,  subsequently^  the  tenant,  having  reeo* 
vered  damages  against  the  persons  who 
caused  the  explosion,  reposed  the  premises. 
In  an  auction  by  the  insurer  to  recover  from 
the  defendant  the  svmi  paid  under  the 
policy,  it  was, — 'Eijeld(reversing  thejudgm^nt 
of  Lush,  J.),  thai  the  policy  was  a  contract 
of  indemnity  ;  that  on  payment  of  the  in» 
surance  money  a  promise  by  the  defendant 
to  repay  it  in  the  event  of  the  tenant  repair" 
ing  the  premises  mtut  be  implied;  and 
therefore  that  the  plaintiff  was  entitled  to 
m>aintain  his  a^ion. 

Appeal  from  a  judgment  of  Lush,  J^ 
at  the  trial 

The  material  facts  are  shortly  as 
follow :  In  1867  Forbes  demised  a 
house  in  Brighton  to  Mrs.  Bonner,  under 

*  Coram  Brett,  L.  J. ;  Cotton,  L.  J. ;  and  Theoiger , 
L.J. 

F 
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[IN  THE  COURT  OF  APPEAL.] 
1880.        "I  BUDD  AND  ANOTHER  V. 

June  8,  23.  j  mabshall.* 

Landlord  and  Tenant  —  Covenant  — 
"  Duties  "  —  Tenant* 8  Covenant  to  pay 
"  Duties  "  charged  on  Premises  or  on  Land- 
lord  in  respect  thereof — Construction — 
Public  HeaUh  Act,  1875  (38  ^  39  Vict.  e. 
56),  88.  94,  96, 104. 

The  defendant  wa^  tenant  for  years  to  the 
plaintiffs  under  a  lease  containing  a  cove- 
nant  hy  tits  tenant  to  *'  hear,  pay  and  die* 
charge  "  certain  specified  rates  and  taxes, 
**and  all  other  taaes,  rates,  duties  and 
assessments  whatsoever,  whether  parliamen- 
tary, parochial  or  otherwise,  taaed,  charged, 
rated,  assessed  or  imposed  upon  the  said 
demised  premises  or  any  part  thereof,  or 
upon  the  landlords  or  tenants  in  respect 
thereof' 

The  sanitary  authority  duly  obtained  an 
order  of  Justices,  under  section  96  of  the 
Public  Health  Act,  1875,  against  the  plain^ 
tiffs,  as  owners,  directing  them  to  abate  a 
nuisance  arising  from  defective  drainage, 
wtidfor  that  purpose  to  make  certain  drains. 
The  plaintiffs  made  the  drains  accordingly, 
and  sued  the  defendami  for  the  cost  thereby 
incurred : — 

Held  (by  Bsamwell,  L.J.,  and  Baooal- 
LAY,  L.J. ;  Brett,  L.J.,  dissentiente),  thaJt 
the  plaintiffs  were  entitled  to  recover  the  cost 
from  the  defendant  under  his  covenant. 

Appeal  from  a  judgment  of  Orove,  J., 
in  favoar  of  the  plaintifis,  after  trial  with- 
out a  jnry. 

The  facts  of  the  case,  the  covenant  in 
the  lease  and  the  material  parts  of  the 
Public  Health  Act,  1875,  are  fully  set  out 
in  the  judgment  of  Baggallay,  L.J.,  post. 

The  arguments  of  counsel  and  autho- 
rities cited  are  also  sufficiently  stated  in 
the  judgments. 

Wmiis  and  Finlay,  for  the  defendant. 
Joseph  Brown  and   Bremner,   for   the 
plaintiffs. 

Our.  adv.  vtdt. 

The  following  judgments  were  given  on 
June  23 : — 

*  Coram  Bramwell,  L.  J. ;  Baggallay,  L. J. ;  and 
Brett,  L.J. 


Brett,  L.J. — The  question  in  this  oase 
is,  whether  the  tenant  is  bound  by  the 
terms  of  his  lease  to  make  a  certain  pay- 
ment which  the  landlord  was  prima  facie 
bound  to  pay,  but  which  it  is  said  the 
tenant  has  taken  on  himself  to  pay. 
The  payment  in  question  arises  under  a 
statute ;  the  liability  is  under  a  covenant 
in  a  lease,  and  the  question  is,  whether 
the  terms  of  the  lease  cover  the  payment 
the  subject  of  the  dispute.  1  am  of 
opinion  that,  apart  from  authority,  we 
ought  to  consider  the  lease  as  if  there 
were  no  statute ;  then  that  we  ought  to 
construe  the  statute  as  though  there  were 
no  lease ;  and  then  that  we  ought  to  see 
whether  the  lease  so  construed  covers  the 
payment  which  results  from  the  statute 
when  so  construed.  I  think  that  the 
authorities  when  looked  at  will  be  found 
to  have  been  determined  on  that  principle. 
In  each  case  the  Judges  considered  both 
the  terms  of  the  lease  and  the  statute, 
and  then  considered  whether  the  lease 
covered  the  payment  which  so  arose. 

It  is  necessary,  I  think,  first  to  consider 
the  covenant.  It  provides  that  the 
tenant  shall  "  at  all  times  bear,  pay  and 
discharge  the  land-tax  (if  any)  sewers 
rate,  borough  rate,  improvement  rate, 
tithes  and  tithe  rent-charges  in  lieu  of 
tithes,  and  all  other  taxes,  rates,  duties 
and  assessments  whatsoever,  whether 
parliamentary,  parochial  or  otherwise, 
which  at  the  date  of  the  lease  were,  or  at 
any  time  thereafter  during  the  said  term 
should  be,  taxed,  charged,  rated,  assessed 
or  imposed  on  the  said  demised  premises 
or  any  part  thereof,  or  upon  the  landlords 
or  tenants  in  respect  thereof."  Now  it 
is  said  that  the  word  *' duties"  in  this 
coUocation  will  carry  the  liability  of  the 
tenant  here.  Suppose  that  there  were  no 
statute,  what  would  this  word  "  duties  *' 
mean?  There  is  in  this  covenant  an 
enumeration  of  several  payments  before 
this  word  "  duties  "  is  reached.  Now  the 
word  "  duties  "  is  larger  than  the  words 
''  taxes  or  rates,"  and  so  it  means  a  payment 
which  is  not  a  tax  or  a  rate,  but  which  is 
a  payment  of  something  of  the  same  kind, 
and  in  the  nature  of  the  same  sort  of 
payment.  It  is  a  payment  of  money  to 
be  paid  in  the  same  way  as  rates  and 
taxes  are  paid.    It  is  urged  that  the  word 
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''datiea  **  would  cover  an  improvementrate 
if  that  had  not  been  specified.  I  think  it 
would.  An  improvement  rate  may  be 
charged  even  if  the  owner  of  the  honse  is 
not  benefited  bj  it — that  is,  as  to  his  actnal 
property — for  none  of  the  money  spent 
may  be  spent  on  the  honse  or  property. 
Can  it,  however,  be  said  that  the  word 
''  duties  "  would  comprise  an  act  to  be 
done  by  the  landlord  r — as,  for  instance, 
if  owners  and  not  occupiers  were  liable 
to  serve  on  juries,  could  it  then  be  said 
that  the  occupier  undertook  that  duty  P 
This  seems  to  be  the  construction  of  the 
lease. 

Then  we  have  to  consider  the  statute, 
and  we  must  construe  that  as  though  the 
lease  did  not  exist.  In  the  present  case 
the  liability  is  imposed  by  section  94  of 
the  Public  Health  Act,  1875« 

That  section  imposes  a  duty  and  an 
obligation  on  the  owner  of  the  property : 
it  imposes  a  duty  to  do  an  act,  to  abate  a 
nuisance,  to  execute  works.  Kow  if  the 
owner  be  so  advised,  he  may  do  these 
works  with  his  own  hands,  he  may  do 
them  by  his  own  servants,  and  so  he  may 
not  actually  have  anything  to  pay — ^he 
may  only  have  to  do  the  work.  This  duty, 
then,  is  imposed  on  the  owner  by  section 
94.  If  he  mils  to  do  it,  then  there  may  be 
an  order  by  a  magistrate,  and  the  expenses 
incurred  under  £at  order  are  not  in  the 
nature  of  a  penalty,  but  they  are  payable 
under  the  provisions  contained  in  the  last 
part  of  section  98.  The  authorities  can 
ao  the  work  for  the  owner  if  he  fsdls  to 
do  it,  and  they  can  recover  the  expenses 
by  instituting  proceedings  in  a  particular 
way.  The  only  duty  is  the  duiy  to  do 
the  work,  and  the  question  is,  whether 
the  payment  which  has  been  made  is  a 
payment  in  the  nature  of  a  rate  or  a  tax 
so  imposed  as  to  bring  it  within  the  words 
of  the  covenant  in  the  lease.  It  seems  to 
me,  with  deference,  impossible  to  say  that 
it  is.  I  think  that  it  is  a  payment  like  a 
payment  of  a  carpenter's  or  a  bricklayer's 
Dill,  and  that  such  a  payment  is  not  a 
payment  in  the  nature  of  a  rate  or  a  tax 
within  the  covenant.  An  improvement 
rate  is,  in  my  opinion,  not  like  this ;  an 
improvement  rate  is  imposed  by  an  Act 
on  a  whole  district,  but  this  payment  is 
a  payment  finr  work  done. 

Ycfu  50.— QJS.,  O.F.  ^  EzcB. 
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It  is,  however,  ur^ed  against  this  view 
that  there  are  authorities  which  shew 
that  this  is  too  narrow.  The  first  to  which 
I  will  refer  is  TidsweU  v.  WhiUvorih  (1). 
It  was  there  held  that  the  tenant  was  not 
liable  under  his  covenant  to  pay  a  rate 
for  providing  for  expenses  of  paving,  be- 
cause the  payment  by  the  lancUord  was  in 
consequence  of  a  breach  of  duty  by  him, 
and  so  that  was  not  a  *'  rate,  assessment 
or  imposition  "  payable  in  respect  of  the 
demised  premises,  but  a  pa3niient  made 
for  that  breach  of  duty.  The  reasoning 
of  that  judgment  seems  to  me  to  be  ap- 
plicable nere,  for  there  was  here  a  pay- 
ment made  in  consequence  of  a  breach  of 
duty  by  the  owners,  and  therefore  that 
case  is  an  authority  for  the  defendant. 

In  Thompson  v.  Lapworth  (2)  the  cove- 
nant was  to  pay  all  "  taxes,  rates,  duties 
and  assessments  whatsoever,  which  during 
the  continuance  of  the  demise  should  be 
taxed,  assessed  or  imposed  on  the  tenant 
or  landlord  of  the  premises  in  respect 
thereof,  whether  parliamentary,  parochial 
or  otherwise,  except  property  or  income 
tax."  There  the  Court  held  that  the 
word  "duties"  would  cover  a  money 
payment,  and  that  the  tenant  was  liable, 
oecause  under  the  Act  on  which  the  case 
turned,  the  parish  could  not  order  the 
landlord  to  do  the  work,  but  could  only 
do  it  themselves  and  then  compel  him  to 
paj  for  it.  Now  that  reasoning  is  not 
applicable  here,  for  the  word  "  duties  " 
there  was  equivalent  to  a  money  payment, 
and  there  was  no  duty  under  the  statute 
to  do  the  act. 

I  will  not  go  through  all  the  cases  cited. . 
The  strongest  was  the  case  of  Crosse  v. 
Baw  (3),  in  which  the  covenant  contained 
the  word  "outgoings,"  and  it  was  held 
that  that  word  was  large  enough  to  in- 
clude the  expense  of  making  a  drain, 
which  the  overseer  could  have  been  called 
upon  to  make,  but  which  the  tenant  in 
&ct  had  made  under  an  arrangement  by 
which  the  expense  was  to  be  borne  by  the 
party  liable.     But  here  the  word  "  out- 

(1)  36  Law  J.  Rep.  C.P.  103;  Law  Rep.  2  C.P. 
326. 

(2)  37  Law  J.  Rep.  C.P.  74 ;  Law  Rep.  3  C.P. 
149. 

(3)  43  Law  J.  *Rep.  Ezch.  144 ;  Law  Rep.  0 

ExdiL  209. 
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indeed  as  the  result  of  an  action,  but  still 
he  has  been  paid,  and  the  company  conld 
not  then  have  refiised  to  pay.  An  action 
was  then  brought  in  the  name  of  the  te- 
nant against  the  corporation  of  Brighton, 
and  money  has  been  paid  by  the  corpora- 
tion to  his  tenant,  who  accordingly  did 
the  repairs  which  were  necessary.  I  do 
not  think  that  these  last  facts  are,  after 
all,  material :  the  case  stands  in  principle 
as  thongh  the  tenant  had  repaired  after 
payment  by  the  insurance  company  to  the 
landlord,  so  that  de&Qlt  having  been 
made  in  the  first  place  by  the  tenant,  still 
the  landlord's  interest  in  the  bailding  has 
since  been  made  good  by  the  tenant. 

Then  the  question  arises  whether  the 
insurance  company  can  obtain  back  the 
money  which  uiey  haye  paid  to  the  land- 
lord ;  and  the  reason  why  they  should  be 
able  to  do  so  is  that  the  tenant  has  done 
the  repairs,  or  has  paid  damages  to  the 
landlord. 

K  the  company  cannot  recover,  it  will 
follow  that  the  landlord  will  be  in  this 
position :  he  will  have  the  building  made 
good  by  the  tenant,  and  he  will  also  be 
paid  by  the  insurance  company,  as  though ' 
the  building  had  not  been  repaired  by  the 
tenant.  If  this  be  so,  there  is  a  complete 
foundering  of  the  doctrine  of  indemnity : 
the  landlord  will,  in  such  a  case,  not  be 
indemnified,  he  will  be  paid  twice  over, 
and  there  will  be  an  absolute  abolition  of 
the  doctrine  of  indemnity. 

Now  this  is  a  technical  difficulty,  and 
if  it  cannot  be  surmounted,  the  essence  of 
the  doctrine  of  indemnity  will  be  lost,  and 
circumstances  which  no  one  could  help  or 
alter  will  have  destroyed  it.  I  am  of 
opinion  that  the  difficulty  which  lies  in 
the  form  of  the  action  can  be  surmounted. 
I  incline  to  put  it  on  a  well-known  doc- 
trine. I  do  not  think  that  the  case  is 
within  the  doctrine  of  failure  of  consider- 
ation, and  that  therefore  the  money 
ought  to  be  recovered  on  that  ground : 
there  would  be  a  difficulty  in  holding  that, 
as  the  premiums  have  been  paid,  and  they 
form  part  of  the  consideration. 

If,  however,  the  difficulty  were  to  stand, 
there  would  be  a  breach  of  the  essence 
of  the  doctrine  as  between  the  present 
plaintifi*  and  defendant,  and  therefore  I 
think  that  this  Court  ought  to  imply  a 


promise  in  the  present  defendant  to  the 
effect  that  if,  after  payment  to  him  by  the 
insurance  company  when  they  could  not 
resist,  he  is  relieved  from  loss,  and  the 
damage  done  is  made  good  by  the  tenant, 
he  wiU  repay  to  the  insurance  company 
the  money  paid  by  them  to  him,  and  thus 
the  essence  of  a  contract  of  indemnity 
will  be  maintained. 

Or  it  may  be  put  thus :  the  doctrine  is 
well  established  that  when  the  subject- 
matter  of  the  contract  is  insurance  against 
loss,  whether  marine  or  by  fire,  and  when 
the  assured  has  been  paid  by  the  insurers 
the  loss  sustained,  then  the  insurers  have 
a  right  to  be  put  in  the  place  of  the 
assured  with  respect  to  every  right  to 
which  the  assured  is  entitled  by  law,  and 
to  the  benefit  of  every  contract  touching 
the  subject-matter  assured. 

In  this  case,  therefore,  the  insurance 
company  have  a  right  to  be  put  in  the 
place  of  the  landlord  with  regard  to  the 
rights  which  belong  to  the  landlord,  and 
the  company  would  therefore  have  been 
entitled  to  sue  in  the  name  of  the 
landlord  if  the  tenant  had  not  done  the 
repairs.  As  the  repairs  have  been 
done  they  are  entitled  to  enjoy  the  ad- 
vantage of  those  repairs.  It  follows, 
therefore,  that  the  companv  are  entitled 
to  recover  the  money  which  they  paid 
to  the  landlord,  in  order  to  effect  the 
repairs  which  have  since  been  done  by  the 
tenant. 

The  plaintiff,  therefore,  is  entitled  to 
recover  the  amount  which  he  claims,  and 
this  appeal  must  be  allowed;  but  I  re- 
peat that,  although  it  is  in  form  an  appeal, 
we  are  really  giving  our  own  judgment 
on  a  case  different  from  that  which  was 
presented  to  the  learned  Judge  who  tried 
the  case. 

Cotton,  L.  J. — This  case  was  not  argued 
before  Mr.  Justice  Lush,  and  the  autho- 
rity which  has  been  cited  to  us  was  not 
cited  to  him.  The  first  question  is, 
whether  a  policy  of  fire  insurance  is  a 
contract  of  indemnity.  Now  that  was 
decided  by  the  case  of  The  North  British 
and  Mercantile  Insurance  Company  v.  The 
London,  Liverpool  and  Olohe  Insurance 
Company  (9).  [The  learned  Judge  went 
through  the  &ct8  of  that  case.] 
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That  case  decided  two  points:  first,  that 
a  policy  of  fire  insurance  is  a  contract  of 
indemnity;  and  secondly,  that  the  in- 
surer is  in  the  position  of  a  surety.  A 
surety  who  pays  the  debt  of  the  person 
for  whom  he  is  surety  is  thereby  placed  in 
the  same  position  as  the  original  creditor, 
and  he  has  all  the  rights  and  all  the 
remedies  against  the  principal  debtor  that 
the  originiJ  creditor  had. 

In  the  present  case  the  landlord  of  this 
house  had  a  right  to  recover  the  amount 
insured  from  the  insurance  company,  and 
they  were  obliged  to  pay  that  amount  to 
him,  consequently  the  company  stand  in 
the  position  of  a  surety,  and  are  entitled 
to  obJI  upon  the  landlord  to  give  them 
the  right  to  sue  the  tenant  who  is,  by 
virtue  of  his  covenant,  liable  to  the  land- 
lord. It  was  admitted  on  behalf  of  the 
defondant  that  that  might  be  so,  but  it 
was  urged  that  that  was  not  so  in  this 
case,  that  the  insurance  company  had  no 
right  to  require  the  landlord  to  allow 
them  to  have  the  benefit  of  the  contracts 
into  which  he  might  have  entered.  I  am 
of  opinion  that  that  has  been  settled  in 
favour  of  the  appellants  by  Ths  North 
British  and  Mercantile  Insv/rance  Oompa/Mj 
▼.  The  London^  Liverpool  and  Cflohe  In- 
euranee  Company  (9),  for  there  is  no  dif- 
ference on  principle  between  the  right  of 
the  surety  against  a  wrong  doer  and  the 
m^hts  which  he  has  under  a  contract. 
Now,  the  insurance  company  being  the 
surefy,  are,  as  I  have  said,  entitled  to  the 
righto  to  which  the  person  they  have  paid 
is  entitled.  If  mon^  had  been  paid  by 
the  corporation  of  Brighton  or  by  the 
tenant,  then  the  insurance  company  could 
have  claimed  that  money  from  the  land- 
lord; they  could  have  said  that  that 
monej  had  come  into  his  hands  with  a 
liabihty  attached  to  it — the  liability,  that 
iSy  of  recouping  the  company  the  amount 
which  they  had  paid  to  the  landlord  under 
the  policy  of  insurance.  In  the  present 
case  the  landlord  has  not  received  the 
money,  but  money  has  been  expended  on 
his  property,  and  repairs  have  been  done. 
It  may  be  difficult  to  say  what  is  the 
exact  form  wliich  the  obligation  takes: 
the  insurance  company  have  not  the  right 
to  recover  the  money  paid,  but  they  have 
the  right  to  have  the  benefit  of  wnat  the 
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landlord  got  after  they  paid  him  the 
amount  due  under  the  policy.  The  diffi- 
culty arises  from  the  fact  that  the  money 
received  by  the  tenant  has  been  expended 
on  the  house  ;  but  I  am  of  opinion  there 
is  an  implied  contract  that  the  assured 
shall  hold  for  the  benefit  of  the  insurance 
company  whatever  he  might  receive  under 
any  covenant  made  between  him  and  his 
tenant.  Here  it  is  admitted  that  when 
the  money  was  paid  by  the  insurance 
company,  the  obligation  under  which  the 
tenant  was  by  reason  of  the  covenant  was 
not  known  to  them,  so  that  it  cannot  be 
said  that  the  insurance  company  gave  up 
any  right  of  which  they  were  aware,  and 
they  are  therefore  entitled  to  get  the  benefit 
of  the  sum  expended  by  the  tenant  in  re- 
pairing the  house.  This  appeal  must  ac- 
cordingly be  allowed. 

Thesiqbb,  L.J. — I  am  also  of  opinion 
that  the  plaintiff  is  entitled  to  recover. 
Two  objections  have  been  taken,  one  of 
which  is  substantial  and  the  other  formal. 

The  first,  the  substantial  objection,  is, 
that  the  plaintiff  has  no  ri^ht  to  recover 
the  sum  paid  by  him  to  the  defendant, 
although  the  defendant  has  been  re- 
couped what  he  has  lost.  I  am,  however, 
of  opinion  that  this  objection  is  disposed 
of  by  the  case  of  The  North  British  In* 
surance  Company  (&cte  and  judgment 
quoted). 

The  position  of  the  parties  in  that  case 
and  that  of  those  in  the  present  case  is 
nearly  identical.  There  there  was  a  bail- 
ment of  goods,  here  there  is  a  bailment 
of  a  house ;  there  is  a  lease  with  an  obli- 
gation to  repair ;  the  lessor  insured  the 
premises  against  injuries  caused  by  gas, 
and  he  thereby  was  protected  against  the 
failure  to  perform  the  primaiy  obligation 
which  lay  upon  the  lessee  to  repair  the 
bailed  house. 

It  was  argued  on  behalf  of  the  defen- 
dant that  there  was  a  distinction  between 
the  right  of  the  assured  in  cases  in  which 
the  assured  had  a  right  and  remedy 
against  tort  feasors  and  the  right  of 
the  same  person  in  cases  where  the  right 
arises  out  of  a  contract  with  a  third  per- 
son entered  into  with  him  in  respect  of  a 
loss.  It  may  be  that  there  are  some 
exceptional  cases  in  which  a  difficulty 
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might  occur ;  bat  I  am  of  opinion  that 
where  a  contract  of  insurance  and  a  con- 
tract between  the  assured  and  a  third 
party  covers  the  same  subject-matter,  then, 
as  a  policy  of  fire  insurance  is  a  contract 
of  indemnity,  the  assured  cannot  take 
the  advantage  of  both  contracts,  but  if  he 
recovers  by  means  of  his  contract  with 
the  third  party,  he  cannot  also  recover 
from  the  insurance  company. 

The  second  objection  is  only  formal ; 
it  is  urged  that  there  is  no  means  by 
which  the  insurance  company  can  recover 
back  money  paid  by  them.  I  am  not 
pressed  by  this  difficulty.  It  is  clear  that 
the  money  was  paid  at  a  time  when  the 
insurance  company  was  bound  to  pay  it. 
The  assured  cannot  receive  a  double  in- 
demnity ;  and  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover  on  well- 
established  principles.  Either  the  plain- 
tiff can  recover  as  in  an  old  common-law 
action  for  money  had  and  received — 
because  the  money  was  paid  on  the  con- 
dition that  the  person  receiving  it  had 
sustained  a  loss,  whereas  in  fact  no  loss 
has  in  this  case  been  sustained  by  him — 
or  on  the  equitable  principle  that,  as  the 
assured  has  been  indemnified  by  the  in- 
surance company,  the  inaurance  company 
can  claim  to  be  subrogated  to  the  rights 
of  the  assured,  and  thus  to  have  the 
benefit  of  the  contracts  entered  into  by 
the  assured.  It  appears  to  me  that  in 
one  of  these  two  ways  the  formal  diffi- 
culty disappears,  and  that  this  appeal 
should  be  allowed. 

Appeal  aUowed, 


Solicitors — ^Dawes  &  Sons,  for  appellant ;  Langley 
&  Gibbon,  for  respondent. 
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Judgment  Creditor — Equity  of  Bedemp^ 
turn  the  sole  Property  of  Judgment  Oreditor 
— Beeeiver — Time  and  Mode  ofAppUcaticn 
for^InierloGutary  Ocier— 27  $•  28  Vict, 
c.  112.  s.  1— Judicature  Act,  1873  (36  ^ 
37  Vict.  c.  66),  s.  25.  sub-s.  »^Bides  of 
Court,  Order  XLIL  rules  1  and  23. 

A  judgment  creditor  who  has  sued  out  an 
elegii  against  his  judgment  debtor^  whose 
only  property  is  a/n  equity  of  redemption,  is 
entitled  to  obtain  the  appointment  of  a  re- 
ceiver  on  motion  after  judgm^ent,  in  the 
division  in  which  he  has  obtained  Judgment, 
and  it  is  not  necessary  for  him  to  bring  a 
fresh  action  for  that  purpose. 

Appeal  from  a  refusal  of  the  Queen's 
Bench  Diyision  to  grant  a  receiver. 

The  plaintiff  brought  an  action  against 
the  defendant  in  the  Queen's  Bench 
Division  on  a  bill  of  exchange ;  judgment 
was  signed  for  default  of  appearance.  To 
a  writ  of  elegit  the  sheriff  returned  nU, 
inasmuch  as  the  only  property  to  which 
the  defendant  was  entitled  was  an  equity 
of  redemption  in  certain  real  propertv. 
The  plaintiff  then  applied,  by  motion  m 
the  Queen's  Bench  Division,  for  a  receiver 
to  receive  any  rents  that  might  accrue  to 
the  defendant. 

The  Queen's  Bench  Division  refused 
the  motion. 

The  plaintiff  appealed. 

Willis-Bund,  for  the  appellant. — The 
question  is,  whether  a  receiver  can  be 
applied  for  in  the  original  action,  or 
whether  a  new  action  must  be  commenced 
in  the  Chancery  Division  in  order  to  ob- 
tain a  receiver.  It  is  clear  from  the 
judgment  of  the  Master  of  the  Rolls  in 
The  Angh'Italian  Bank  v.  Davies  (1)  that 
he  thought  a  plaintiff  might  in  such  a  case 
as  the  present  proceed  by  motion,  although 
the  old  method  of  proceeding  by  action 

*  Coram  Baggallay,  L.J. ;  Brett,  L. J. ;  and 
Cotton,  L.J. 

(1)  47  Law  J.  Rep.  Ghane.  833  ;  Law  Bep.  9 
Oh.  D.  276. 
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was  not  taken  away.  In  Ex  parte  Evam 
(2)  a  receiver  was  appointed  on  motion 
after  notice,  and  although  it  is  provided 
loj  rule  23  of  Order  XLII.  that  "  nothing 
in  anj  of  the  rales  of  this  Order  shall 
take  away  or  cnrtail  any  right  heretofore 
existing  to  enforce  or  give  effect  to  any 
judgment  or  order  in  any  manner  or 
against  any  person  or  property  whatso- 
ever," still  that  does  not  prevent  a  judg- 
ment creditor  from  having  the  benefit  of 
the  new  procedure  introduced  by  the 
Judicature  Act,  1873.  Every  Court  can 
now,  by  sub-section  1  of  section  24  of 
that  Act,  give  the  relief  which  the  Court 
of  Chancery  could  alone  give  before  that 
Act;  therefore  an  action  in  respect  of 
this  right  to  an  equity  of  redemption  be- 
longing to  the  judgment  debtor  can  now 
be  brought  in  the  Common  Law  Division, 
and  it  is  convenient  that  all  actions  relat- 
ing to  the  same  subject-matter  should  be 
brought  in  one  and  the  same  division  of 
the  High  Court. 

[Bbbtt,  L.J. — Does  that  apply  to  exe- 
cution, or  only  to  the  relief  sought  in  the 
original  suit  P] 

It  applies  to  any  relief  of  any  kind 
sought  for  on  some  equitable  ground.  As 
a  rule,  receivers  are  appointed  before  a 
final  judgment ;  but  they  are  also  some- 
times appointed  after  judgment,  and  there 
is  no  reason  why  a  receiver  should  not  be 
appointed  after  as  well  as  before  judg- 
ment, especially  if  full  effect  be  given  to 
the  wide  words  of  sub-section  8  of  section 
25  of  the  Judicature  Act,  1873  (3).  The 
only  property  of  the  judgment  debtor 
being  an  equity  of  redemption,  the  judg- 
ment creditor  seeks  to  have  a  receiver 
appointed  without  the  expense  and  delay 
of  bringing  a  fresh  action. 

(2)  4S  Law  J.  Bep.  Bankr.  97 ;  Law  Bep.  11 
Ch.  D.  691. 

(8)  Judicature  Act,  1878  (36  &  87  Vict.  c.  66), 
8.  25,  sab-s.  8 :  "  A  maDdamus  or  injunction  may 
be  granted,  or  a  receiver  appointed,  by  an  inter- 
loentory  order  of  the  Court  m  all  cases  in  which  it 
ihall  appear  to  the  Court  to  be  iost  or  convenient 
that  such  order  should  be  maae ;  and  any  such 
order  may  be  made  either  unconditionally  or  upon 
SQch  terms  and  conditions  as  the  Court  shall  think 
jist ;  and  if  an  injunction  is  asked,  either  before 
or  at  or  after  the  hearing  of  any  cause  or  matter, 
to  prewnt  Miy  ....  waste  or  trespass,  such  in- 
juBctloD  may  be  granted  if  the  Court  shall  think 
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B,  WiUiams,  for  the  defendant.— A 
receiver  is  only  appointed  by  interlocatory 
order  before  final  judgment;  therefore 
one  cannot  be  appointed  in  this  case. 
The  Jadicatnre  Act  does  not  create  a  new 
mode  of  getting  execution  on  an  equitable 
estate  in  an  action  in  the  Common  Law 
Division  by  appointing  a  receiver  after 
judgment :  such  an  order  is  made  during 
the  progress  of  the  suit.,  and  is  intended 
to  be  for  the  protection  of  the  estate.  The 
words  of  the  sub-section  referred  to  (3) 
support  this  view,  for  they  provide  that 
"  a  mandamtis  or  injunction  may  be 
granted,"  and  then  the  sub-section  goes 
on  to  enact  that  "  a  receiver  may  be  ap- 
pointed by  an  interlocutory  order."  This 
is  a  separate  clause,  and  is  introduced  by 
the  disjunctive  particle  "  or ; "  moreover, 
later  on  there  is  an  express  provision  that 
an  injunction  may  be  granted  **  either 
before  or  at  or  after  the  hearing  "  of  the 
suit,  so  that  there  is  an  express  enactment 
that  the  step  here  sought  to  be  taken  may 
be  taken  in  respect  of  one  of  the  three 
specified  processes,  and  no  enactment  to 
the  same  effect  with  regard  to  the  other 
two. 

If,  however,  this  view  be  not  adopted, 
still  the  plaintiff  has  not  taken  the  right 
course,  for  he  should  have  applied  to  the 
Chancery  Division  for  an  order — Ration 
V.  Haywood  (4) — so  as  to  remove  the  ob- 
stacle of  the  outstanding  legal  estate. 

Further,  the  statute  says  that  this  is 
to  be  a  question  of  discretion — *'  if  it  shall 
appear  to  be  just  and  convenient ; "  and  it 
is  presumably  much  more  convenient  that 
proceedings  of  such  a  nature  as  this  should 
be  carried  on  and  pursued  in  the  Chancery 
Division. 

Bagoallat,  L.J. — This  motion  raises  a 
question  of  practical  importance  which 
has  not  yet  been  the  subject  of  a  decision. 
The  plaintiff  brought  an  action  in  the 
Queen's  Bench  Division  to  recover  20Z. 
on  a  bill  of  exchange;  judgment  went  by 
default  of  appearance.  The  plaintiff  ob- 
tained a  writ  of  elegit  directed  to  the 
sheriff  of  Middlesex,  who  made  his  return 
that  the  defendant  had  no  goods,  tene- 

(4)  43  Law  J.  Bep.  Chanc.  372 ;  Law  Rep.  9 
Ch.  App.  229. 
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ments  or  lands.  It  appears  that  the 
defendant  was  the  owner  of  some  free* 
hold  and  leasehold  property  subject  to  a 
mortgage,  and  that  this  equity  of  re- 
demption was  the  only  property  of  which 
he  was  possessed.  Before  the  Judica- 
ture Act  the  plaintiff  would  have  had 
to  file  a  bill  in  the  Court  of  Chancery 
in  order  to  obtain  a  declaration  of  a 
charge  for  the  amount  of  his  judgment. 
On  such  a  bill  being  filed  he  would  have 
obtained  a  receiver  at  once  before  the 
hearing  of  the  cause.  In  the  present 
case  a  similar  application  for  the  appoint- 
ment of  a  receiver  was  made  to  the 
Queen's  Bench  Division,  without  any 
fresh  action  being  brought.  The  question 
is,  whether  under  the  Judicature  Act  the 
plaintiff  can  do  this.  I  will  not  refer  par- 
ticularly to  the  sub- sections  of  section  24 
of  the  Judicature  Act,  for  I  do  not  think 
they  affect  the  case  before  us  in  any  espe- 
cial manner.  The  first  rule  of  Order 
XLII.  provides  that  "  a  judgment  for  the 
recovery  by  or  payment  to  any  person  of 
money  may  be  enforced  by  any  of  the 
modes  by  which  a  judgment  or  decree  for 
the  payment  of  money  of  any  Court  whose 
jurisdiction  is  transferred  by  the  said  Act 
might  have  been  enforced  at  the  time  of 
the  passing  thereof." 

Then  we  have  to  consider  the  effect  of 
sub-section  8  of  section  25  of  the  Judi- 
cature Act,  1873  (3),  which  provides  that 
a  receiver  may  be  appointed  by  an  inter- 
locutory order  of  the  Court ;  it  also  pro* 
vides  that  a  mandamtis  or  injunction  may 
be  granted. 

Now  it  is  said  that  the  words  "  inter- 
locutory order"  govern  all  the  three 
different  processes  here  mentioned,  and 
that  they  are  all  therefore  confined  by  the 
necessity  of  taking  such  steps  as  are 
strictly  interlocutory,  and  to  applications 
which  are  made  by  interlocutory  order. 
No  doubt  the  word  "interlocutory"  is 
generally  confined  to  an  application  made 
in  a  cause  before  judgment ;  but  the  in- 
terpretation of  the  word  "  interlocutory  " 
in  this  connection  is  found  in  the  sub- 
section itself.  It  is  clear  from  that  sub- 
section that  the  word  "interlocutory," 
when  applied  to  an  order  for  an  injunction, 
means  an  order  which  can  be  made  "  be- 
fore or  at  or  after  the  hearing"  of  the 
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cause.    Now  if  the  word ''  interlocutory 
has  this  more  extended  meanine  when 
used  in  connection  with  injunctions,  it 
must  also  have  the  more  extended  mean- 
ing when  applied  to  the  two  other  processes 
provided  for  in  this  sub-section — ^that  is, 
to  applications  for  mandatnus  and  for  a 
receiver.    I  am  of  opinion,  therefore,  that 
the  plaintiff  was  right  in  the  step  whidh 
he  took.     It  is  admitted  that  he  could 
have  begun  a  new  action  in  the  Chancery 
Division.    Now  that  would  be  a  round- 
about way  of  securing  the  same  result, 
and  I  should  be  unwimng  to  say  that  the 
simpler  process  was  not  open  to  him  when 
there  is  nothing  in  the  statute  to  compel 
me  to  say  so.     The  decision  in  T?ie  Anglo- 
Italian  Bank  v.  Davies  (1)  shews  that  the 
old  process  still  exists ;  but  the  Master  of 
the  Uolls  evidently  thought  that  the  exer- 
cise of  the  jurisdiction  by  motion  was  the 
preferable  way,  although,  as  it  was  not 
there  necessary  to  decide  it,  he  did  not 
give  judgment  on  that  point. 

The  appeal  must  be  allowed,  and  the 
order  for  a  receiver  made. 

Brett,  L.J. — ^The  plaintiff  applied  for 
this  order  by  motion  after  judgment  had 
been  signed  in  the  action.  Before  the 
Judicature  Act  it  is  dear  that  he  could 
not  have  obtained  this  order  in  this  way 
at  this  time  in  the  Court  of  Queen's 
Bench,  nor  could  the  Court  of  Chancery 
have  made  such  an  order  on  such  a  mo- 
tion at  such  a  time.  The  only  way  in 
which  he  could  then  have  obtained  this 
order  would  have  been  by  bringing  a  new 
action  or  filing  a  new  bill.  The  question 
must  be  decided  on  the  proper  construc- 
tion of  sub-section  8  of  section  25  (3). 
The  words  in  that  sub-section  are  of  the 
largest  kind,  and,  supposing  that  they  are 
not  circumscribed  as  to  time  bv  the  phrase 
"  interlocutory  order,"  there  is  no  reason 
why  we  should  limit  their  meaning.  That 
suh-section  (3)  enlarges  the  power  of  both 
the  Common  Law  and  the  Chancery 
Divisions;  and  as  the  spirit  of  the  Act 
was  to  simplify  procedure,  it  is,  I  think, 
right  to  give  a  large  interpretation  to 
these  words.  It  is  urged  that  the  word 
"interlocutory"  in  that  sub-section  in* 
troduces  a  limit  as  to  time ;  but  I  am  of 
opinion  that  the  word  has  not  that  restric* 
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tive  efieot^it  means  any  order  other  than 
a  jadgment  or  decree  in  the  action ;  so 
that  the  application  for  a  receiver  can  be 
made  after  judgment  in  the  action  as  well 
as  before,  and  this  without  bringing  a  new 
aotion.  I  agree  also  with  what  Lord 
Justice  Baggallay  has  said  as  to  the  in- 
ference to  be  drawn  from  the  &ct  that  the 
word  "  interlocutory"  applies  equally  to 
applications  for  mandamtu^  for  an  injunc- 
tion and  for  a  receiver.  The  appeal  must 
be  allowed. 


Cotton,  L.  J.— -I  think  that  the  plaintiff 
is  entitled  to  the  order  for  which  he  asks. 
But  for  the  provisions  of  the  Judicature 
Act  this  judgment  creditor  would  have 
have  had  to  proceed  in  a  Court  of  equity 
in  order  to  obtain  execution  by  equitable 
process.  The  case  of  HcUton  v.  Haywood 
(4)  shews  that  a  plaintiff  in  such  a  case 
went  to  the  Court  of  Chancery,  not  to  en- 
force an  equitable  charge,  but  to  enforce 
a  judgment  by  an  equitable  execution,  to 
remove  a  leeal  impediment  and  to  bind 
the  land  of  the  debtor.  Before  the  Judi- 
cature Act  that  relief  could  not  be  given 
in  a  Court  of  common  law,  and  it  could 
only  be  given  in  a  Court  of  equity  if  an 
independent  proceeding  were  instituted 
to  enforce  the  judgment.  The  Common 
Law  Divisions  can  now,  however,  g^ve 
the  relief  which  the  Court  of  Chancery 
alone  could  give  before  the  Judicature 
Act.  The  Court  of  Chancery  was  formerly 
hampered  in  some  instances  in  granting 
receivers ;  but  the  provisions  of  sub-sec- 
tion 8  of  section  25  (3)  give  the  Courts 
a  power  which  they  had  not  before. 
Following,  then,  the  words  of  the  Act, 
I  agree  that  it  is  ''just  and  convenient " 
that  an  order  for  a  receiver  should  be 
made  to  enforce  the  judgment  which  the 
plaintiff  has  duly  signed,  so  as  to  give 
the  judgment  creditor  an  equitable  execu- 
tion where  at  law  he  cannot  get  execution 
by  means  of  the  sheriff.  The  words 
"interlocutory  order"  refer  to  applica- 
tions for  mandamtu  and  for  injunction,  as 
well  as  for  a  receiver.  The  word  "  inter- 
locutory" in  the  first  part  of  the  sub- 
section 8  of  section  25  (3)  refers  to  all 
the  three  kinds  of  application  mentioned 
therein,  so  that  it  appears  from  the  pro- 
vision in  the  statute  that  an  injunction 
Vol..  60.— Q3.,  C.P.  ^  EzcB. 


may  be  granted  after  as  well  as  before 
final  judgment  in  an  action,  so  that  the 
word  "  interlocutory  "  may  be  applied  to 
any  order  not  being  an  order  on  the  hear- 
ing of  the  action ;  consequently  this  appeal 
must  be  allowed. 

Appeal  allowed^  and  order  for 
receiver  made. 


Solicitors — Piiddifloii,  Son  &  Titley,  agents  for  E. 
T.  Batcliff,  Binnin^ham,  for  plaintiff;  A.  F. 
Barnard,  for  defendant. 
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L  (limited).* 

Marine  Insurance — Time  Policy — PeriU 
insured  against — Loss  caused  by  Explosion 
in  Steamer. 

Action  by  the  assured  on  a  time  policy 
which  contained  a  cUmse  renderif^  the 
insurers  liable  for  perils  of  the  seas^  fire 
o/nd  all  perils^  losses  and  misfortunes  thai 
should  come  to  the  hurt  of  any  part  of  the 
subject-matter  of  the  insurance.  The  vessel 
insured  was  a  steamer ^  and  was  damaged 
by  an  explosion  caused  by  the  bursting  of 
the  boiler: — Held  (by  the  Court  of  Ap" 
peal),  tJutt  the  assured  were  entitled  to  re^ 
cover,  for  that  the  policy  covered  the  risk  of 
such  damage  as  that  which  had  occurred. 

Appeal  from  the  judgment  of  Baggallay, 
L.J.,  after  a  trial  without  a  jury. 

Action  by  the  plaintiffs,  uie  owners  of 
the  steamship  Investigator,  against  the 
defendants,  the  insurers  thereof,  nnder  a 
time  policy,  the  material  clause  of  which 
was  as  follows  : — 

"And  touching  the  adventares  and 
perils  which  the  said  company  are  made 
Uable  onto,  or  are  intended  to  be  made 
liable  unto,  by  this  insurance,  they  are  of 
the  seas,  men-of-war,  fire,  enemies,  ^  .  . 
barratry  of  the  master  and  mariners,  and 

*  Coram  Selbome,  L.C. ;  Cockbnm,  C.J. ;  and 
Brett,  L.J. 
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of  ail  other  perils,  losses  and  misfortniies 
that  have  or  shall  come  to  the  hart, 
detriment  or  damage  of  the  aforesaid 
snbjeot-matter  of  this  insurance  or  any 
part  thereof." 

The  claim  by  the  plaintiffs  arose  in 
consequence  of  the  events  which  will  be 
fonnd  detailed  in  the  judgment  of 

Baqqallat,  L.J.,  delivered  on  further 
consideration  (on  Dec.  8, 1879),  the  ma* 
terial  parts  of  which  are  as  follows  : — 

Before  I  proceed  to  deliver  my  judg- 
ment in  this  case,  perhaps  it  may  be  as 
well  that  I  should  mention  that  this 
action  was  set  down  for  trial  at  the  last 
Hertford  Summer  Assizes,  when  it  was 
arranged  to  be  heard  before  me  without 
a  jnrv ;  and  in  consequence  of  the  great 
length  of  time  which  was  occupied  by 
the  trial  of  another  action,  and  the  neces- 
sity of  my  reaching  Huntingdon  in  time 
to  open  the  commission  there,  this  action 
was  only  formally  opened  at  Hertford, 
and  the  further  hearing  of  it  adjourned. 
Since  then  it  was  heard  by  me  some  two  ' 
or  three  weeks  ago,  and  I  now  proceed 
to  give  my  judgment. 

The  question  which  I  have  to  decide  in 
this  action  is,  whether  the  loss  of  the 
steam- vessel  Investigator^  which  was  occa- 
sioned by  the  bursting  of  one  of  her  boilers 
on  the  8th  of  January,  1879,  was,  under 
the  circumstances  admitted  or  proved  in 
the  action,  a  loss  insured  against  by  a 
time  policy  effected  by  the  plaintiffs  with 
the  defendants  on  the  9th  of  May,  1878. 
The  Investigator  was  a  steam-vessel  of 
569  tons  register,  and  had  been  purchased 
by  the  plaintiffs  in  the  early  part  of  the 
year  18/5  for  telegraphic  purposes  in  the 
seas  between  the  island  of  St.  Thomas 
and  the  continent  of  America.  Shortly 
after  the  purchase  the  vessel  was  tho- 
roughly overhauled  and  repaired,  and  her 
boilers  and  engines  were  surveyed  by  the 
Board  of  Trade  and  Lloyds'  surveyors, 
as  well  as  by  surveyors  employed  by  the 
plaintiffs;  and  all  being  found  in  good 
order  and  condition,  she  was,  in  April, 
1875,  sent  to  St.  Thomas's,  and  from  the 
time  of  her  arrival  there  until  the  hap- 
pening of  the  accident  which  has  given 
rise  to  this  action,  she  was  employed  in 
repairing  telegraphic  cables^  for  which  she 


was  supplied  with  all  proper  materials. 
In  the  intervals  of  her  actual  employ- 
ment the  Investigator  and  her  machinery 
were  from  time  to  time  examined,  and, 
when  necessary,  repaired  in  the  fisMstory  of 
the  Boyal  Mail  Company  at  St.  Thomas's, 
and  throughout  her  service  her  engines 
worked  satis&ctorily.  It  appears  from 
the  evidence  of  the  secretary  pi  the  plain- 
tiff company  that  the  InvesHgalor  was  in 
the  harbour  of  St.  Thomas,  or  otherwise 
out  of  active  employment,  for,  upon  an 
average,  about  140  days  in  the  year. 

On  the  6th  of  May,  1878,  upon  the  ex- 
piration of  a  policy  which  had  previously 
been  in  force,  the  plaintiffs  effected  the 
policy  on  which  the  present  action  is 
brought.  The  insurance  covered  the 
period  from  the  6th  of  May,  1878,  to  the 
5th  of  May,  1879,  and  was  for  the  sum 
of  5,0002.,  upon,  first,  the  hull,  stores, 
&c.,  valued  at  7,5002. ;  secondly,  the  pay- 
ing-out and  pioking-up  machinery  and 
cable  and  stores  for  piddng-up  and  re- 
pairing, valued  at  4,000Z. ;  and  thirdly, 
the  machinery,  boilers,  Akx,  of  the  vessel, 
valued  at  3,5002. ;  average  payable  on 
each  interest,  separately  or  together ;  and 
the  perils  to  which  the  defendants  were 
made  liable,  omitting  words  not  mate- 
rial to  be  now  considered,  were  declared 
to  be  adventures  and  perils  of  the  seas, 
"  and  all  other  perils,  losses  and  misfor- 
tunes that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  aforesaid  sub- 
ject-matter of  this  insurance  or  any  part 
thereof." 

The  following  are  the  circumstances 
under  which  the  accident  occurred : 
On  the  8th  of  January,  1879,  the  Inves^ 
tigator  was  lying  in  the  port  of  St.  Thomas, 
and  her  master  having  received  orders  to 
repair  a  break  in  the  telegraphic  cable 
between  St.  Thomas  and  San  Juan,  Porto 
Rico,  weighed  anchor  about  half-past 
ten  on  the  morning  of  that  day,  and  set 
on  easy.  After  making  some  fifteen  re- 
volutions, her  engines  were  stopped  to 
allow  of  the  vessel's  head  canting  round, 
and  within  a  few  seconds  of  their  being 
so  stopped,  the  port  boiler  burst,  gut- 
ting the  middle  of  the  ship,  and  blowing 
up  ner  decks.  A  considerable  portion  of 
the  boiler  fell  overboard,  carrying  away 
the  port  bulwarks  and  doing  much  other 
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damage  to  iihe  ship,  to  the  partionlars  of 
which  damage  it  is  not  necessary  now  to 
allude.  By  great  exertions  on  the  part 
of  her  crew,  aided  hj  the  boats  and  crews 
of  other  vessels  lying  in  the  port,  the 
Investigator  was  got  into  shoal  water; 
she  did  not  sink,  but  the  wreck  of  her 
hall  ultimately  sold  for  2502.,  and  the 
present  action  has  been  brought  to  re- 
ooYcr  the  loss  sustained  by  the  plain- 
ti£f8  in  respect  of  her  hull  and  stores. 

[His  Lordship,  after  reviewing  some  of 
the  suggestions  made  as  to  the  cause  of 
the  accident,  continued :]  It  is  now  ad- 
mitted by  both  parties  that  the  boiler 
burst  at  the  place  indicated  by  Mr.  Bae 
(a  witness),  and  that  the  bursting  was 
due  to  the  reduction  of  the  thickness  of 
the  shell  at  that  portion  of  the  boiler. 

The  &ct  being  thus  far  admitted,  it  is 
contended  on  the  part  of  the  plaintiffs 
that,  upon  the  further  evidence  to  which 
I  shall  have  occasion  presently  to  advert, 
tiie  reduction  of  the  thickness  of  the 
shell  of  the  boiler  was  due  to  the  negli- 
gence of  those  who  had  charge  of  it,  and 
that  they  (the  plaintiffs)  are  consequently 
entitled  to  recover  the  amount  of  loss 
sustained  by  them ;  while  the  defendants, 
on  the  other  hand,  insist  that  the  bursting 
of  the  boiler,  from  whatever  cause  arising, 
was  not  a  peril  insured  against  or  covered 
by  the  policy ;  and,  further,  that  the  re- 
duction of  the  thickness  of  the  shell  was 
not^  in  fact,  due  to  negligence  on  the  part 
of  those  whose  duty  it  was  to  keep  it  in 
poper  repair  and  good  working  order, 
but  arose  from  wear  and  tear  in  the  or- 
dinary service  of  the  vessel.  I  will  first 
consider  the  general  question,  whether 
the  loss  of  a  steam- vessel  by  the  explosion 
of  one  of  its  boilers,  at  a  time  when  the 
vessel  is  being  propelled  by  the  aid  of  her 
steam  machinery,  is  a  loss  covered  by  a 
policy  in  terms  the  same  as  or  similar  to 
those  which  we  have  now  under  consi- 
deration. It  has  occasioned  me  some  sur- 
prise to  find  that  the  question  has  not,  ere 
this,  been  raised  in  such  a  form  as  to  have 
received  a  judicial  decision  in  an  English 
Court ;  such,  however,  appears  to  be  the 
case,  for,  though  I  have  had  the  assistance 
of  counsel  of  great  experience  in  all 
matters  connected  with  marine  insurance, 
they  have  been  unable  to  refer  me  to  any 


case  in  which  the  question  has  arisen,  nor 
do  I  gather  that  any  custom  or  practice 
has  grown  up   either  of  recognising  or 
repudiating  the  view  that  such  a  loss  is 
covered  by  the  insurance.   The  arguments 
addressed  to  me  have  consequently  been, 
for  the  most  part,  limited  to  comments 
upon  authorities  in  which  general  prin- 
ciples,  now  well  recognised,  have  been 
enunciated  and  applied  to  the  circum- 
stances of  particular  cases.    I  have  care- 
fully considered  these  authorities,  and  in 
the  absence  of  any  directly  bearing  upon 
the  point,  I  have  come  to  the  conclusion 
that  the  test  which  I  ought  to  apply  in 
the  present  case,  in  order  to  give  full 
effect  to  the  language  of  the  policy,  de- 
fining and   limiting  the  perils  insured 
against,  is  to  enquire  whether  the  burst- 
ing of  a  boiler  is  a  peril  incident  to  the 
navigation  of  a  steam- vessel ;  and  in  my 
opinion  it  is.     There  is  no  question  but 
that  injury  to  the  masts,  spars  or  saUs  of 
a  vessel  arising  not  in  the  ordinary  service 
of  the  vessel,  but  from  the  action  of  a 
wind  of  extraordinary  violence,  would, 
unless  coming  within  exceptions,  be  co- 
vered by  the  policy ;  and  so  also  would 
damage  to  the  upper  works  of  the  vessel 
occasioned  by  the  falling,  under  the  like 
circumstances,  of  the  masts  or  spars.    But 
the  masts  and  spars  and  the  sails  of  a 
sailing-vessel  are  but  the  machinery  by 
which  the  motive  power  of  the  wind  is 
brought  to  bear  upon  the  vessel ;  and  so, 
as  it  appears  tome,  the  engines  and  boilers 
of  a  steam- vessel  are  the  machinery  by 
which  the  motive  power  derived  from 
steam  is  brought  to  bear  upon  it  and  to 
propel  it  upon  the  water.     As  the  masts, 
in  the  same  case,  are  liable  to  injuiy  if 
subjected  to  an  excessive  force  of  the  wind, 
which  excess  may  be  the  result  of  either 
an  extraordinary  strength  of  the  wind  or 
a  lessening  by  previous  straining  of  the 
power  of  the  mast  to  resist  a  wind  of 
ordinary  strength,  so  the  boilers,  in  the 
other  case,  are  liable  to  injury  when  sub- 
jected to  an  excessive  pressure  of  steam, 
whether  such  excess  arises  from  an  actual 
increase  in  the  pressure  of  the  steam  or  a 
reduction  in  the  power  of  the  boiler  to 
resist  it.     I  proceed  now  to  consider  the 
question  whether,  in  the  case  now  under 
consideration,  the  reduction  of  the  shell 
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of  the  boiler  was  due  to  negligence  or  to 
ordinary  wear  and  tear.  Tnere  is  a  con- 
flict of  the  evidence  upon  which  this 
question  mast  be  decided.  [His  Lordship 
then  proceeded  to  review  the  evidence  on 
this  point,  and  continaed  :]  Being,  then, 
of  opinion  that  the  bursting  of  ijxe  boiler 
was  a  peril  insured  against  by.  the  policy, 
and  having  arrived  at  the  conclusion  upon 
a  full  consideration  of  the  evidence  that 
such  bursting  was  due  to  the  negligence 
of  those  who  had  charm  of  it,  it  is  my 
dui^  to  g^ve  judgment  for  the  plaintiffs. 
The  defend^nto  appealed. 

Benjamin  and  Arbuthnot,  for  the  defen- 
dants.— The  contention  on  behalf  of  the 
defendants  is,  that  they  are  not  liable  be- 
cause the  explosion  which  caused  the  loss 
was  not  a  peril  of  the  sea  insured  against 
by  the  policy ;  and,  further,  even  if  the 
terms  of  the  policy  did  cover  such  a  peril 
as  this,  the  damage  to  the  vessel  was  not 
caused  by  any  peril  of  the  sea,  but  by  the 
explosion  of  ihe  boiler,  which  had  become 
infirm  from  ordinary  wear  and  tear. 

The  boiler  burst,  and  it  is  contended 
that  such  an  accident  is  not  covered  by  the 
specific  terms  in,  nor  by  the  general  clause 
at  the  end  of  the  policy,  for  the  general 
words  can  only  refer  to  perils  ejtudem 
generis  with  those  particularly  specified. 
The  American  cases  only  shew  that  pos- 
sibly by  American  law  such  an  accident 
as  this  might  be  covered  by  this  policy. 
Tke  Citizen  Insurance  Company  of  Mis- 
souri V.  Glasgow  (1)  ;  Perrin  v.  The  Pro- 
lector  Insurance  Company  (2).  But  fol- 
lowing the  English  decisions  it  would 
seem  that  even  if  an  explosion  such  as 
this  may  be  a  peril  of  the  sea,  it  is  not  so 
if  it  occur  in  the  ordinary  course  of  the 
navigation  of  the  ship  without  any  ex- 
ternal cause  resulting  in,  or  contributing 
to,  the  explosion.  The  general  principle 
is,  that  losses  must,  in  order  to  come 
within  the  general  clause,  be  ejvsdem 
generis  with  those  specially  enumerated, 
and  that  they  must  be  occasioned  by  the 
same  causes  (3).  The  immediate  cause 
of  the  loss  must  be  a  peril  insured  against, 
and  that  was  not  the  case  here — Jackson 

(1)9  Mod.  40A. 

(2)  11  Ohio,  147. 

(8)  AinQv\donIneurnce(ed,6)t  vol.  ii.  p.  776. 


V.  The  Union  Marine  Insurance  Company 
(4).  Meat  on  board  a  ship  delayed  by 
tempest  became  putrid  and  had  to  be 
thrown  overboard,  and  it  was  held  not  to 
be  lost  by  perils  of  the  sea,  and  that  is 
analogous  to  the  present  case — Taylor  v. 
Dunbar  (5).  CuUen  v.  Butler  (6)  is  to 
be  distinguished,  as  there  the  ship  was 
insured  against  loss  by  enemies. 

Secondly,  if  the  boiler  burst  from  age 
and  wear  and  tear,  then,  even  though  the 
policy  would  cover  a  loss  by  explosion, 
still  the  underwriters  are  not  liable. 
There  is  no  warranty  of  seaworthiness 
in  a  time  policy,  so  that  if  the  loss  occur 
through  perils  insured  against,  the  under- 
writers will  be  liable  even  though  the  vessel 
were  unseaworthy ;  but  the  case  is  dif- 
ferent if  the  loss  occur  through  some  in- 
herent defect  which  causes  her  to  perish 
without  any  external  violence — Thompson 
V.  Hopper  (7) ;  Fawcus  v.  Sarsfisld  (8) 
and  Dudgeon  v.  Pembroke  (9).  Loss  by 
wear  and  tear  is  not  within  the  policy, 
nor  is  loss  resulting  from  the  negligenoe 
of  the  master  and  crew. 

Sadler  v.  Dixon  (10) ;  Paterson  v. 
Harris  (11) ;  Anderson  v.  Morice  (12) ; 
Boehm  v.  Gomhe  (13)  and  MtUaudon  v. 
The  New  Orleans  Insurance  Company  (14), 
were  also  cited. 

Cohen  and  Mathew,  for  the  respondents. 
— The  clause  in  the  policy  is  in  the  ordi- 
nary form  found  in  policies  of  insurance 
on  steamers,  so  that  it  may  well  be  sup- 
posed that  a  loss  from  explosion  was  con- 
templated as  being  a  cause  of  loss  for 
which  the  insurers  might  become  liable 
to  recoup  the  assured.    There  is  no  reason 

(4)  42  Law  J.  Rep.  C.P.  284  ;  Law  Rep.  8  O.P. 
672  ;  (Appeal),  44  Law  J.  Rep.  C.P.  37 ;  Law  Rep. 
10C.P.  126. 

(6)  38  Law  J.  Rep.  C.P.  178 ;  Law  Rep.  4  C.P. 
206. 

(6)  6  M.  &  S.  461. 

(7)  6  E,  &  B.  172 ;  26  Law  J.  Rep.  Q.B.  240 ; 
E.  B.  &  R  1038  ;  26  Law  J.  Rep.  Q-B.  18. 

(8)  6  E.  &  B.  192;  26  Law  J.  Rep.  Q-B.  249. 

(9)  43  Law  J.  Rep.  Q.B.  220 ;  Law  Rep.  9 
Q.B.  681 ;  ibid.  1  Q.B.  D.  96 ;  46  Law  J.  Rep. 
a.B.  409 ;  Law  Rep.  2  App.  Gas.  284. 

(10)  8  Mee.  &  W.  896. 

(11)  1  B.  &S.  336. 

(12)  44  Law  J.  Rep.  C.P.  10,  341 ;  Law  Rep 
10  CJP.  68.  609. 

(13)  2  M.  &  S.  172. 

(14)  4  LouslaDa  Annnal  Rep.  16. 
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whj  the  meaning  of  the  words  need  in 
the  policy  should  be  restricted,  for  this 
is  a  policy  on  a  specific  ship,  and  it  is 
well-established  law  that  on  snch  a  policy 
a  shipowner  may,  as  the  phrase  is,  go  to 
sleep. 

The  clause  in  this  policy  must  be  held 
to  include  and  cover  all  perils  relating  to 
the  navigation  of  the  vessel ;  and,  further, 
any  peril  which  may  be  the  result  of  im- 
proper navigation,  so  that  in  the  case  of 
a  steamer  it  covers  improper  management 
of  the  machinery,  the  engines  and  the 
boilers ;  the  clause  in  question  is  not 
confined  to  perils  which  are  the  result  of 
external  forces — ^the  result  of  the  violence 
of  the  sea  or  the  elements — ^but  it  includes 
all  dangers,  without  liability  to  which  the 
navigation  of  the  vessel,  being  such  a 
vessel  as  it  is,  cannot  be  carried  on. 

'' Perils  of  the  sea,'*  says  Emerigon 
(15),  *'  properly  termed^  are  those  which 
proceed  from  rocks  and  tempests.  But 
m  the  matter  of  insurance,  as  will  be  seen 
presently,  by  perils  of  the  sea  is  under- 
stood all  losses  and  damages  which  happen 
at  sea  by  a  fortuitous  event ;  and  even 
sometimes  under  the  same  denomination 
are  understood  accidents  which  happen 
in  the  course  of  the  voyage  through  the 
misconduct  of  the  caption  and  mariners." 
A  clause  relating  to  perils  of  the  sea  has 
not  to  do  only  with  perils  the  result  of 
the  violence  of  the  elements,  for  damage 
by  a  collision  is  within  such  a  clause — 
Davidson  v.  Btmumd  (16).  Sadler  v. 
IHaum  (10)  established  that  underwriters 
are  liable  for  negligent  and  even  wilful 
throwing  overboard  ballast  so  as  to  cause 
the  ship  to  be  lost.  In  Bush  v.  The  Boyal 
Exchange  Ltsurance  Company  (17)  the 
underwriters  were  held  liable  for  damage 
caused  by  fire  occasioned  by  the  i^egli- 
genoe  of  the  crew ;  and  to  the  same  effect 
18  the  decision  in  Oarruthers  v.  Syde-' 
hotham  (18).  Oood  v.  The  London  Steam- 
ship AssodaUon  (19)  shews  that  mis- 
management of  machinery  is  included  in 
the  improper  navigation  of  a  steamer. 

(15)  Emerigon,  Meredith's  tFanslatioD,  c  xii. 
t.  i,  p.  286. 

(16)  38  Law  J.  Bep.  C.P.  78 ;  Law  Bep.  4  GJP. 

117. 

(17)  2  B.  &  Afil.  73. 
;i8)  4  M.  &  8.  77. 
;19)  Law  Bep.  6  C.P.  663. 
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The  passage  in  Phillips  on  Insurance 
(20),  on  which  reliance  may  be  placed  by 
the  appellante,  to  the  effect  that  insurers 
are  not  liable  for  accidents  occasioned  by 
defecte  in  the  thing  insured,  refers  only 
to  goods,  as  may  be  seen  from  the  illus- 
tration given  of  hemp. 

The  general  words  in  this  policy  will 
therefore,  it  is  submitted,  cover  a  loss  by 
explosion ;  and  that  word  may  therefore, 
on  the  authority  o£  Phillips  v.  Barber  (21), 
Perrin  v.  The  Protector  Insurance  Gom- 
pany  (2)  and  Devaux  v.  J* Anson  (22),  be 
considered  to  be  written  into  the  policy. 
If  this  be  so,  then  it  is  contended  that 
there  is  nothing  in  the  circumstances  of 
this  case  to  take  this  explosion  out  of  the 
ordinary  rule ;  if  there  was  negligence, 
still  the  appellante  are  liable — Sadler  v. 
Dixon  (10).  This  argument  is  supported 
by  Dudgeon  v.  Pembroke  (9)  and  Pickup 
V.  The  Thames  and  Mersey  Marine  Insur- 
ance  Company  (23),  the  result  of  which 
cases  is  that  there  is  nothing  in  the  cir- 
cumstences  of  this  explosion  to  exonerate 
the  underwriters. 

Arbuthnotf  in  reply. 

Cur,  adv.  vult. 

Selbornb,  L.C.  (on  Nov.  15). — I.  will 
now  read  my  judgment  in  this  case.  The 
Lord  Chief  Justice  of  England,  who  is 
unable  to  be  present,  concars  in  the  con- 
clusion to  which  we  have  come,  although 
he  has  not  had  an  opportunity  of  seeing 
the  reasons  on  which  I  base  my  judg- 
ment. 

The  question  in  this  case  is,  whether  a 
loss  by  the  explosion  of  a  steam  boiler 
was  or  was  not  covered  by  a  time  policy 
on  the  steamship  Investigator^  datod  the 
6th  of  May,  1878.  The  insurance  was  for 
twelve  months  from  that  date,  *'  in  port 
and  at  sea,  at  all  times  and  in  all  services, 
situations  and  circumstances."  The  risks 
to  which  the  appellante,  the  insurers,  were 
made  liable  were  described  in  the  ordinary 
form  of  *'  the  seas,  men-of-war,  fire, 
enemies,"  <fec.,  "  and  of  all  other  perils, 
losses  and  misfortunes  that  have  or  shall 

(20)  C.  xiii.  8.  5,  par.  ]  089. 

(21)  /»B.  &Ald.  161. 

(22)  6  Bing.  N.C.  619. 

(23)  47  Law  J.  Rep.  Q.B.  749 ;  Law  Kep.  3 
Q.B.  D.  594. 
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come  to  the  hnrt,  detriment  and  damage 
of  the  aforesaid  subject-matter  of  this 
insurance,  or  any  part  thereof." 

The  ship,  when  abont  to  leave  the  port 
of  St.  Thomas,  on  the  8th  of  January, 
1879,  was  reduced  to  a  wreck,  though  not 
submerged  or  filled  with  water,  by  a  sud- 
den explosion  of  her  boiler  in  ordinary 
weather.  The  underwriters  disputed  their 
liability  on  two  grounds — first,  that  such 
an  explosion  was  not  a  peril  insured 
against  within  the  true  meaning  of  the 
policy;  and,  secondly,  that,  assuming  it 
to  be  so,  this  particular  explosion  hap- 
pened because  the  boiler  was  worn  oat, 
and  that  they  were  not  liable  for  any  loss 
due  to  that  cause.  Both  these  grounds 
of  defence  were  overruled  at  the  trial, 
without  a  jury,  before  Lord  Justice 
Baggallay,  and  judgment  was  given  for 
the  plaintifis,  the  assured.  The  present 
app^  is  from  that  judgment.  Assuming 
— and  for  the  purpose  of  this  decision  I 
think  it  right  to  assume — that  such  an 
explosion  is  not,  properly  speaking,  a 
peril  of  the  seas,  and  that  it  cannot  be 
brought  within  any  of  the  other  particular 
perils  enumerated  in  the  policy,  the  main 
question  is,  whether  it  is  within  the 
general  words  with  which  the  specifica- 
tion  of  the  risks  insured  against  concludes 
— '*  and  all  other  perils,  losses  and  mis- 
fortunes." The  principle  of  construction 
applicable  to  those  general  words  in  poli- 
cies of  this  description  was  explained  by 
Lord  EUenborough  in  the  case  of  OuUm 
V.  Butler  (6),  cited  during  the  argument. 
"  As  they  must,"  he  said,  *'  be  considered 
as  introduced  into  the  policy  in  further- 
ance of  the  objects  of  marine  insurance, 
and  may  have  the  effect  of  extending  a 
reasonable  indemnity  to  many  cases  not 
distinctly  covered  by  the  special  words, 
they  are  entitled  to  be  considered  as 
material  and  operative  words,  and  to  have 
the  due  effect  assigned  to  them  in  the 
construction  of  this  instrument,  and 
which  will  be  done  by  allowing  them  to 
comprehend  and  cover  other  cases  of 
marine  damage  of  the  like  kind  with 
those  which  are  enumerated,  and  occa- 
sioned by  similar  causes."  He  proceeds 
to  refer  to  an  observation  of  Emerigon  to 
the  effect  that  phrases  more  or  less  similar 
had  been  introduced  into  various  conti- 


nental forms  of  policies  to  prevent  doubts 
and  disputes  as  to  the  extent  of  the  ap« 
plication  of  what  that  writer  describee  as 
"the  general  rule  that  assurers  answer 
for  all  loss  and  damages  that  happen  on 
the  sea."  It  is  unnecessary  to  consider 
whether  such  a  description  of  '*  the  general 
rule  "  is  not  too  large,  because  the  canon 
of  construction  laid  down  by  Lord  Ellen- 
borough,  if  reasonably  understood,  is 
sufficient  for  the  solution  of  the  present 
question.  In  Devaux  v.  J^Aneon  (22) 
similar  general  words  were  held  by  Chief 
Justice  Tindal  and  the  other  Judges  of 
the  Court  of  Common  Pleas  to  cover 
damages  to  a  ship  occasioned  neither  by 
wind  nor  water,  but  by  the  strain  on  her 
timbers  of  cables  employed  by  workmen 
to  remove  her  from  her  berth  in  a  dry 
dock  in  which  she  had  been  placed  for 
necessary  repairs.  I  think  it  is  at  least 
as  proper  to  hold  that  in  the  case  of  a 
steamship  they  cover  damages  occasioned 
by  the  explosion  of  the  boiler,  in  which 
the  motive  power  necessary  to  her  navi- 
gation is  generated.  What  the  winds  are 
to  a  sailing  vessel,  steam  is  to  a  steamer ; 
and  it  is  as  reasonable  that  marine  in- 
surers should  bear  the  risk  incident  to 
navigation  by  that  kind  of  power,  whether 
from  excess  of  pressure  on  a  boiler  or  from 
defects  of  safety  valves,  or  from  neglect 
or  mismanagement  making  that  dangerous 
which  otherwise  would  not  be  so,  as  that 
they  should  bear  loss  occasioned  by  exces- 
sive pressure  of  winds  and  defects  or 
mismanagement  of  a  ship's  sails  or  tackle. 
I  agree,  therefore,  on  this  point  with  the 
judgment  of  Lord  Justice  Baggallay  and 
with  the  decision  of  the  Supreme  Court 
of  Ohio  to  which  that  learned  Judg^ 
referred. 

Upon  the  second  point  the  only  mate- 
rial facts  appear  to  be  that  either  through 
the  access  of  bilge  water  without,  or  the 
accumulation  of  "  scale "  within  the 
boiler,  certain  parts  of  the  lower  plate  of 
the  boiler  had  become  worn  in  an  unusual 
manner  and  to  an  extreme  degree  of  thin- 
ness ;  that  this  was  the  cause  of  the  in- 
ability of  the  boiler  to  resist  a  degree  of 
steam  pressure  not  otherwise  extraordi- 
nary or  improper ;  and  that  this  unusual 
wearing  away  of  the  plate  might  have 
been  prevented  by  proper  care.    It  is  cer- 
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tain  that  when  the  policy  was  efEected 
this  defective  condition  of  the  boiler,  in 
whatever  degree  it  may  then  have  existed, 
was  onknown  to  the  assured.  The  defect 
was  not,  nntil  several  months  after  the 
date  of  the  policy,  safficient  to  prevent 
the  boiler  from  doing  its  usual  work, 
though,  being  progressive,  it  eventually 
led  to  the  explosion.  These  fieM^ts  cannot, 
in  my  judgment,  amount  to  more  than 
what  was  assumed  by  the  House  of  Lords 
in  Dudgeon  v.  Pembroke  (9),  namely,  that 
the  ship  was  unseaworthy,  and  that  such 
unseaworthiness,  unknown  at  the  date  of 
the  policy  to  the  assured,  was  the  causa 
sine  qua  non  of  the  loss.  That  was  a  case 
on  a  time  policy,  like  the  present,  and  the 
House  of  Lords  decided  that  the  assured, 
on  those  assumptions,  were  entitled  to 
recover.  That  decision  binds  us,  so  far 
as  negligence  on  the  part  of  those  who 
ought  to  have  examined  and  attended  to 
the  state  of  the  boiler  may  be  an  element 
in  the  present  case.  The  same  authority, 
as  well  as  Sadler  v.  Dixon  (10),  shews 
that  it  is  immaterial.  The  appeal  must 
be  dismissed  with  costs. 

Bbstt,  L.  J. — ^This  case  has,  as  far  as  I 
am  conoemed,  been  argued  substantially 
twice  over ;  and  I  would  add  that  it  has 
been  to  me  a  case  of  considerable  diffi- 
culty. Li  the  result,  however,  I  find 
myself  able  to  agree  with  the  conclusion 
to  which  the  I^rd  Chancellor  and  the 
Lord  Chief  Justice  of  England  have 
come. 

The  first  question  is  whether,  assuming 
that  the  loss  of  this  steamer  was  caused 
by  an  explosion  which  was  so  nearly  the 
proximate  cause  of  the  damage  suffered 
and  sued  on  as  to  bring  it  within  the 
rules  applicable  to  marine  iusurance, 
damase  caused  by  an  explosion  by  steam 
is  wiwin  the  mischief  insured  against  in 
an  ordinary  policy  of  marine  insurance. 
This  is  a  question  as  to  the  construction 
of  an  English  policy.  It  is  said  on  the 
one  hand  that  such  a  loss  is  not  within  the 
perils  insured  against,  and  for  the  reason 
that  no  peril  is  insured  against  except 
those  perils  which  arise  from  external 
causes ;  it  is  said  on  the  other  side  that 
an  English  policy  covers  every  loss  at  sea, 
including  those  losses  which  occur  from 


fortuitous  accident  and  even  by  the  negli- 
gence of  the  crew.  It  appears  to  me  that 
the  one  contention  i^  too  narrow  and  the 
other  too  large.  It  has  frequently  been 
laid  down  that  an  English  policy  must 
be  construed  as  every  other  mercantile 
document  is  construed ;  each  phrase  must 
receive  its  ordinary  meaning,  and  where 
there  are  first  a  number  of  particular 
terms,  and  at  the  end  a  general  phrase, 
that  general  phrase  must  be  considered 
and  construed  with  reference  to  the 
preceding  particular  terms,  and  not  as 
though  it  stood  alone. 

The  argument  as  to  external  perils 
being  alone  included  is,  as  it  seems  to  me, 
fallacious,  and  founded  on  a  suggested 
incorrect  interpretation  of  the  first  term 
in  the  list  of  perils — that  is,  "  perils  of 
the  sea."  It  appears  that  some  Judges 
have  used  phrases  which  would  tend  to 
the  conclusion  that  these  perils  must  be 
the  result  of  external  forces — ^that  is,  ot 
the  wind  or  the  waves ;  but  I  would  say. 
with  deference,  that  the  word  "  external " 
in  this  connection  is  surplusage  and  un- 
necessary. What  the  meaning  of  "  perils 
of  the  seas  "  in  that  part  of  a  policy  is 
has  been  settled  by  judicial  decisions, 
and  these  words  can  therefore  be  deter- 
mined by  reference  to  authority  only. 
They  have  been  held  to  include  damage 
done  by  the  sea  and  by  the  violence  of 
the  elements  only,  so  that,  with  respect 
to  the  argument  to  which  I  have  ad- 
verted, we  are  not  free  to  say  that  this 
S)ril  is  within  that  term  of  the  policy, 
ut  that  is  not  the  only  term  in  the 
policy,  for  into  the  old  common  form  of 
policy  new  terms  have  been  from  time 
to  time  introduced,  and  on  every  occa- 
sion on  which  a  new  term  was  introduced 
it  may  well  be  that  the  meaning  of  the 
general  clause  at  the  end  has  been  thereby 
modified  and  altered ;  for  it  has  been 
decided  that  the  general  phrase  at  the 
end  must  be  held  to  include  all  perils  not 
of  the  same  kind  as,  but  of  a  like  kind  to, 
those  named  in  the  particular  clauses  and 
by  special  terms.  I  agree  that  it  is  not 
possible  to  include  under  the  general 
phrase  at  the  end  of  the  policy  every  loss 
caused  by  fortuitous  accident,  for  I  think 
that  Lord  Ellenborough  decided  that  in 
Otdlen  V.  Butler  (6).    In  deciding  cases 
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on  principles  of  law,  one  mnst  to  a  certain 
extent  exercise  the  imagination,  as  it  is 
often  necessary  to  consider  cases  which 
may  happen  in  the  ftiture,  if  they  hare 
not  already  occurred.  It  is  possible  to 
imagine  a  case  of  insurance  on  goods,  as 
casks  of  spirits,  which,  by  the  negligence 
of  the  crew,  or  by  an  accident  on  board 
ship,  are  staved  in  and  the  spirits  lost. 
There  is  nothing  in  an  ordinary  policy  to 
cover  such  a  loss.  Or,  again,  suppose 
that  a  ship  sails  from  the  West  Indies 
with  a  perishable  cargo,  that  some  violent 
disease  lays  low  the  captain  and  the 
whole  of  the  crew,  that  the  ship  is 
delayed,  that  the  articles  all  perish. 
There  is  nothing  in  an  ordinair  policy 
to  cover  such  a  loss,  so  that  I  cannot 
agree  with  the  large  definition  contended 
for.  It  was  during  argument  sawrested 
by  Lord  Chief  Justice  Cockbum  that  the 
policy  might  cover  those  things,  without 
exposure  to  which  navigation  cannot  take 
place.  I  do  not,  after  fuU  consideration, 
feel  able  to  agree  with  that.  Lord 
Ellenborough,  in  OuUen  v.  Butler  (6), 
limited  the  meaning  of  the  large  words 
which  are  used  in  a  policy  of  insurance ; 
and  Lord  Tenterden  did  the  same,  and 
limited  the  general  phrase  to  perils  not 
of  the  same,  but  of  like  kind  to  those  enu- 
merated. The  passage  cited  from  Emerigon 
is,  I  have  no  doubt,  applicable  to  foreign 
policies,  but  it  is  not  applicable  to  or- 
dinary English  policies ;  it  is,  however, 
valuable  as  shewing  that  a  general  phrase 
should  have  as  large  a  construction  as  is 
reasonable.  If,  however,  this  policy 
only  contained  the  phrase  "  perils  of  the 
seas,"  I  do  not  thmk  that  the  general 
phrase  at  the  end  of  the  policy  would 
cover  the  loss,  the  subject  of  this  suit  for 
it  would  not  have  been  a  loss  of  the  like 
kind;  but  the  policy  contAins  the  term 
"  fire."  Now,  I  find  it  difficult  to  suppose 
that  steam  is  so  far  like  fire  as  to  bring 
any  accident  caused  by  steam  within  the 
general  phrase  '*  fire,"  but  I  think  it  may 
be.  It  is  true  that  an  explosion  by  gas 
often  ends  in  fire,  and  that  fire  under  the 
deck  of  a  ship  often  leads  to  an  explosion, 
so  that  a  loss  which  is  the  result  of  an 
explosion  caused  by  steam  may  be  said 
to  be  sufficiently  like  to  a  loss  caused  by 
fire  to  enable  us  to  say  that  an  explosion 


caused  by  steam  is  within  the  eeneral 
phrase  at  the  end  of  the  policy,  if  tne  loss 
so  caused  is  one  which  would  otherwise 
be  amenable  to  the  laws  of  insurance. 

It  is,  however,  then  argued  that  even 
if  that  be  assumed,  yet  that  this  loss  i« 
not  within  the  policy,  inasmuch  as  the 
loss  was  caused  by  the  infirmity  of  the 
boiler,  and  that  that  was  an  infirmity  in 
part  of  the  subject-matter  insured.  One 
must  consider  what  is  the  loss  for  which 
the  assured  claim  to  recover.  They  do 
not  claim  for  the  loss  of  the  boiler  itself, 
for  if  they  did  so,  they  could  only  recover 
the  difierence  between  the  value  of  the 
boiler  immediately  before  the  explosion 
and  the  value  of  the  boiler  immediately 
after,  and  that  would  amount  to  nothing. 
The  claim  made  is  a  claim  to  recover  for 
the  damage  caused  to  the  ship  by  the  ex- 
plosion ;  now  the  loss  was  caused  not 
only  by  the  infirmity  of  the  boiler,  for 
that  alone  would  not  have  caused  the  ex- 
plosion, nor  by  the  pressure  of  steam 
alone,  for  neiUier  would  this  by  itself 
have  caused  the  explosion;  but  the 
damage  was  caused  by  the  explosion 
itself,  so  that  if  explosion  is  a  peril  in- 
sured against  by  the  terms  of  or  the  oon- 
straction  put  on  this  policy,  then  the  loss 
claimed  for  is  a  loss  insured  against,  for 
the  explosion  was  the  causa  proxima  of 
the  loss.  It  is  then  urged  on  behalf  of 
the  appellants  that  the  loss  claimed  for 
was  caused  by  the  infirmity  of  the  boiler, 
and  that  this  infirmity  was  caused  by  the 
negligence  of  the  crew.  That  argument 
contains  the  proposition  that,  although 
the  proximate  cause  of  the  loss  was 
by  a  peril  insured  against,  yet  if  that 
proximate  cause  was  the  result  of  negli- 
gence or  unseaworthiness,  the  under- 
writers have  a  good  defence.  Now  the 
question  as  to  negligence  has  long  since 
been  settled,  and  the  question  of  unsea- 
worthiness was  expressly  considered  bv 
Mr.  Justice  Blackburn,  at  the  trial  of  Dtui- 
geon  v.  Pembroke  (9).  He  left  certain 
questions  to  the  jury  which  he  thought 
would,  if  answered  as  he  expected  they 
would  be,  distinctly  raise  for  decision  this 
question  of  unseaworthiness.  The  ques- 
tions were  not  so  answered,  but  the  case 
was  argued  as  though  they  had  been,  and 
the  House  of  Lords  decided  that  the  pro- 
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position  thafc  there  is  an  implied  warranty 
of  seaworthiness  in  a  time  policy  was  un- 
tenable ;  so  that,  although  the  proximate 
cause  of  the  loss  may  be  the  result  of  the 
unseaworthiness  of  the  subject-matter 
insured,  yet  that  fact  cannot  be,  since 
Dudgeon  v.  Pembroke  (9),  set  up  as 
answer  to  a  claim  by  the  assured. 

But  it  is  further  said  that  this  loss  was 
the  result  of  mere  wear  and  tear.  I  doubt 
whether  we  can  consider  this  argument, 
for  there  is  the  authority  of  Dudgeon  ▼. 
Pembroke  (9)  against  this  argument  also ; 
but  the  evidence  before  us  shews  that  the 
damage  was  not  the  result  of  mere  wear 
and  t^r.  The  question  of  the  life  of,  and 
the  age  of,  a  boiler,  must,  in  each  case, 
be  decided  on  the  particular  facts  of  the 
use  of  and  the  material  of  each  particular 
boiler.  The  condition  of  this  boiler  was 
not  the  result  of  mere  wear  and  tear,  and 
the  accident  resulting  from  the  infirmity 
was  hastened  by  negligence  or  inadvertent 
want  of  attention.  I  do  not  think  this 
question  arises  on  the  facts  and  evidence, 
and  if  it  did,  I  doubt  whether  it  could 
afford  any  defence  to  the  action.  For 
these  reasons  I  agree  that  the  appeal 
must  be  dismissed. 

Judgment  affirmed. 


Solicitors— Freshfields  &  Williams,  for  appellants ; 
W<dtoD8,  Bubb  &  WaltODs,  for  respondents. 


[IN  THE  HOUSE  OF  LORDS.] 
1880.  1        WALLINGFOED  V.  THE 

June  3, 4,  7,  8.  J         mutual  society. 

Practice — Judicature  Acts — Order  XIV, 
rule  I  a,  Order  LIV.  rule  6,  Order  LVU. 
rule  6— 'Mortgage — Lottery — Penalty. 

The  time  for  appealing  from  an  order  of 
a  Judge  in  chanihers  expired  in  the  long 
vacation^  during  which  no  Divisional  Oourt 
was  sitHng : — Held,  that  the  time  ought  to 
have  been  enlarged  almost  as  of  course, 
though  execution  had  been  levied  under  the 
order. 

The  defendant  applied  to  a  Judge  for  an 
enlargement  of  time,  which  was  refused. 
He  then  appealed  agadtist  the  order  to  a 
Divisional  Court.  By  consent  the  appeal 
was  treaied  as  being  also  an  appeal  frotth 
Vol.  50.~Q.B.,  C.P.  ^  Exes. 


tlie  refusal  to  enlarge  the  time.  The  Divi. 
sional  Court  dismitised  the  appeal  on  the 
merits.  An  appeal  to  the  Court  of  Appeal 
was  dismissed,  on  the  ground  that  there  was 
no  appeal  from  the  order  refusing  to  enlarge 
the  time : — Held,  that  the  Court  of  Appeal 
were  bound  to  treat  the  question  of  time  as 
open,  it  having  been  treated  as  open  in  the 
Court  below. 

In  an  auction  by  a  mortgagee  in  possession 
against  a  mortgagor  for  the  mortgage  debt, 
the  vrrit  was  specially  indorsed  for  a  certain 
sum.  Upon  an  affidavit  that  there  was  no 
defence,  notwithstanding  counter  affidavits 
alleging  questions  of  account,  an  order  was 
made  that  unless  the  defendant  paid  5,000Z. 
into  Court  by  a  given  day,  the  plaintiff 
might  sign  judgment.  Judgment  was 
signed  and  execution  levied  under  the 
order : — Held,  that  the  defendant  ought  to 
have  been  allowed  to  defend,  for  the  purpose 
of  taking  an  aecount,  without  any  payment 
into  Court,  and  that  judgment  ought  to  have 
been  signed  as  security  only  for  what  shoidd 
be  found  due  on  the  account,  without  power  to 
issue  execution  except  by  leave  of  the  Court, 
the  defendant  being  reqiiired  as  a  condition 
to  consent  to  the  imm^Uate  taking  of  such 
a,cco%mt. 

A  provision  in  a  mortgage,  milking  the 
whole  debt  due  on  failure  to  pay  one  instaU 
msnt,  is  not  in  the  nature  of  a  penalty,  but 
may  be  enforced. 

A  society  formed  for  maMng  advances  to 
its  members,  which  selects  by  lot  the  m^nu 
bers  who  are  to  receive  advances,  is  not 
illegal  tmder  the  Lottery  Acts. 

The  defendants  in  this  case  appealed 
from  a  decision  of  the  Court  of  Appeal 
affirming  one  of  the  Common  Pleas  Divi- 
sion. 

The  Mutual  Society  was  an  unlimited 
company  registered  under  the  Companies 
Acts,  1862  and  1867,  the  object  of  which 
was  to  receive  subscriptions  from  its  mem- 
bers and  make  advances  to  them  on  secu- 
rities, and  ultimately  to  divide  the  profits. 
"  Certificates  of  appropriation "  were 
allotted  to  members  upon  subscribing  to 
the  society.  Each  member  might  nomi- 
nate a  life  on  which  a  certificate  was  to  be 
held,  and  if  he  did  so  would  be  entitled  to 
receive  bonuses  on  the  tontine  principle. 
"  Appropriations  "  or  advances  were  to  be 
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made  to  members ''  according  to  the  num- 
ber of  certiBcates  held  by  the  member  snc- 
cessfal  in  obtaining  tne  appropriation. 
Some  of  the  appropriations  were  allotted 
by  drawing  free  of  premium  or  inte- 
rest, the  rest  to  those  members  who 
tendered  the  highest  premiuuL  All  ap- 
propriations were  to  be  repaid  by  instal- 
ments in  twenty  years.  The  defendant 
became  a  member  of  the  society,  took  up 
appropriation  certificates  and  obtained 
advances  upon  securities. 

In  August,  1878,  the  society  commenced 
an  action  for  money  alleged  to  be  due 
from  the  defendant  for  accumulations  of 
loans,  interest  and  subscriptions.  The 
writ  was  specially  indorsed  with  the  parti- 
culars of  the  amount  claimed,  12,703Z.  10«. 
After  appearance  by  the  defendant,  the 
plaintiffs,  under  Order  XIV.  rule  1  a,  took 
out  a  summons  for  leave  to  sign  judgment 
upon  an  affidavit  that  there  was  no  de- 
fence to  the  action.  The  defendant 
alleged  generally  fraud  and  misrepresen- 
tation by  which  he  had  been  induced  to 
enter  the  society,  but  stated  no  facts  in 
support  of  this  charge,  which  he  subse- 
quently withdrew.  He  also  alleged  that 
there  were  questions  of  account  in  dis- 
pute, and  counter-claims,  and  that  he  had 
a  good  defence. 

The  case  came  before  a  Master,  who 
ordered  that  the  defendant  should  have 
leave  to  defend  on  paying  into  Court  or 
giving  security  for  11,703Z.  10«.  within 
ten  days.  This  order  was  varied  by 
Manisty,  J.,  sitting  in  chambers,  who 
gave  leave  to  defend  on  payment  of 
5,0002.  into  Court  within  one  month. 
The  money  was  not  paid  within  the  month, 
and  the  plaintiffs  signed  judgment,  and 
on  the  24th  of  October,  1878,  levied 
execution  for  7,091  L  14^.  5(2.,  the  amount 
they  claimed  to  be  due  after  giving  credit 
for  the  securities  held  by  them. 

On  the  26th  of  October  the  defendant 
took  out  a  summons  under  Order  LYII. 
rule  6,  for  an  enlargement  of  the  time  for 
appealing  from  the  order  of  Manisty,  J., 
the  time  limited  by  Order  LFV.  rule  6, 
namely,  eight  days,  having  long  since  ex- 
pired. An  affidavit  filed  in  support  of  the 
summons  stated  that  the  appeal  had  not 
been  made  in  time  because  there  had  been 
pp  Pivisional  Court  sitting  during  the 


long  vacation.  Field,  J.,  dismissed  the 
summons  with  costs. 

On  the  2nd  of  November  the  defendant 
moved  in  the  Common  Pleas  Division  for 
a  reversal  of  the  order  of  Manisty,  J.,  on 
the  groimd  that  there  was  a  good  defence 
on  the  merits.  The  motion  was  treated 
by  consent  as  being  also  an  appeal  from 
the  decision  of  Field,  J.,  refusing  an  ex- 
tension of  time.  The  motion  was  refused 
on  the  merits. 

An  appeal  to  the  Court  of  Appeal  was 
dismissed,  on  the  ground  that  there  was 
no  appeal  from  the  decision  of  Field,  J., 
and  consequently  that  the  appellant  was 
not  in  time ;  though  the  Court  expressed 
the  opinion  that  the  appellant  had  a  good 
case  on  the  merits. 

This  appeal  was  then  brought. 

Wills  and  HacUey  (Thrupp  and  Dyne 
with  them),  for  the  appellant^  contended 
that  the  Court  of  Appeal  had,  under  the 
circumstances,  the  right  to  review  the 
decision  of  Field,  J.,  and  ought  to  have 
enlarged  the  time.  They  also  contended 
that  the  society  was  illegal  under  the 
Lottery  Acts,  and  had  no  power  to  sue  the 
appellant  on  his  covenant ;  and  that,  the 
whole  amount  of  the  advances  having 
been  claimed  upon  default  in  payment  of 
a  part,  the  society  was  suing  for  a  penalty 
which  could  not  be  enforced. 

The  following  cases  were  cited :  Orom 
V.  Samuel  (1)  ;  Fox  v.  Wallis  (2)  ;  Burke 
V.  Booney  (3) ;  Oibhons  v.  Ths  London 
Financial  Association  (4)  ;  Bell  v.  The 
North  Staffordshire  Railway  Oompany  (5)  ; 
Buntz  V.  Sheffield  (6) ;  Stirling  v.  Ihi 
Barry  (7) ;  Ex  parte  Alston;  in  re  HoU 
land  (8)  ;  Fisher  v.  Bridges  (9)  ;  and 
.Henderson  v.  Lacon  (10). 

(1)  46  Law  J.  Rep.  O.P.  1 ;  Law  Bep.  2  C.P.  D. 
21. 

(2)  Law  Rep.  2  G.P.  D.  45. 

(3)  48  Law  J.  Rep.  C.P.  601 ;  Law  Rep.  4 
C.x*.  D.  226. 

(4)  48  Law  J,  Rep.  G.P.  614;  Law  Rep.  4 
O.P.  D.  263. 

(6)  48  Law  J.  Rep.  Q.B.  613 ;  Law  Rep.  4 
a.B.  D.  205. 

(6)  48  Law  J.  Rep.  Exch.  385;  Law  Rep.  4 
Ex.  D.  150. 

(7)  Law  Rep.  5  Q.B.  D.  65. 

(8)  Law  Rep.  4  Chanc.  168. 

(9)  3  E.  &  B.  642 ;  23  Law  J.  Rep.  Q.B.  276. 

(10)  Law  Rep.  5  %  249. 
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J,  Brown  and  B.  Broum,  for  the  respon- 
dents, contended  that  the  provision  making 
the  whole  debt  dne  on  failure  to  pay  an 
instalment  was  not  of  the  nature  of  a 
penalty — Bonafow  v.  Byhot  (11)  ;  Chw' 
leU  y.  Hanforth  (12) ;  James  ▼.  Thomas 
(18) ;  Thompson  v.  Hudson  (14).  They 
also  cited  McUterson  y.  Blderfield  (15)  ; 
and  SmeeUm  ▼.  OoUier  (16). 

The  Lord  Chancbllob  (Lord  Sbl- 
BORNi). — This  is  a  very  unfortunate  case, 
the  appeal  to  your  Lordships  being  the 
fourth  proceeding  which  has  taken  place 
by  way  of  appeal  or  rehearing  from  an 
order  made  by  Master  Francis  in  cham- 
bers, on  the  27th  of  August,  1878,  without 
reckoning  the  application  for  time  to  Mr. 
Justice  Field.  The  order  of  Mr.  Justice 
Manisty,  maintaining  that  of  Master 
Francis,  with  the  reduction  only  of  the 
amount  which  the  Master  had  ordered 
to  be  paid  into  Court,  was  affirmed  by  a 
Diyisional  Court,  and  also,  although  not 
on  the  merits,  by  the  Court  of  Appeal. 
The  question  being  in  some  sense  one  of 
discretion  under  the  14th  General  Order 
governing  the  practice  of  the  High  Court, 
your  Lordships  would  be  very  unwilling 
to  disturb  those  orders,  unless  for  strong 
and  substantial  reasons.  But  the  ques- 
tion which  arises  in  this  case,  as  to  the 
principles  on  which  the  14th  General 
Order  ought  to  be  applied,  seems  to  me 
to  be  one  of  great   importance  to   the 

Soper  administration  of  justice,  and  the 
ouse  is  relieved  from  the  difficulty  of 
overruling  two  concurrent  judgments  of 
the  Divisional  Court  and  the  Court  of 
Appeal,  on  the  merits  of  the  case,  by  the 
hist  that  the  Judges  from  whose  deci- 
sion the  present  appeal  comes  to  this 
House  were  unanimously  of  opinion  that 
the  order  of  Mr.  Justice  Manisty  ought 
not  to  have  been  made,  although  thev 
thought  themselves,  for  reasons  with 
which  I  am  unable  to  agree,  precluded 
from  giving  effect  to  their  own  view  of 
the  original  merits  of  the  case. 

(11)  3BiuT.  1370. 

(12)  2  W.  Black.  958. 

(13)  6  B.  &  Ad.  40 ;  2  Law  J.  Rep.  E3.  207. 

(14)  88  Law  J.  Bep  Ghanc.  431 ;  Law  Rep.  4 
H.L  1. 

(15)  Law  Rep.  4  Cbaoc.  207. 

(16)  1  £sdL  Bep.  457 ;  1 7  Law  J.  Rep.  Exch.  57. 
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Upon  the  question  of  time,  on  which 
the  judgment  of  the  Court  of  Appeal  was 
really  founded,  1,  for  my  own  part,  feel 
no  difficulty.  It  stands  thus :  By  the 
General  Orders  eight  days  are  given  to 
appeal  from  an  order  of  the  description 
of  that  which  was  made  by  Mr.  Justice 
Manisty  to  a  Divisional  Court.  That 
order  was  made  in  the  long  vacation, 
and  it  was  not  possible  that  there  should 
be  any  appeal  to  a  Divisional  Court  until 
the  2nd  of  November,  long  after  the 
lapse  of  the  eight  days.  To  act,  there- 
fore, upon  the  (General  Order  as  to  the 
limit  of  time  for  appealing  was  impos- 
sible. Under  those  circumstances  it  ap- 
pears to  me  that  it  ought  to  have  been 
considered  very  nearly,  if  not  quite,  of 
course,  that  the  time  for  appealing,  which 
had  expired  before  a  Divisional  Court 
could  possibly  be  assembled,  should,  upon 
a  proper  application,  be  enlarged. 

I  do  not  mean  to  say  that  a  party  might 
not  have  so  conducted  himself,  in  the  in- 
terval, as  to  create  a  personal  estoppel 
against  him  when  applying  for  such  an 
enlargement  of  time.  But  I  am  of  opinion 
that  the  interval  which  actually  elapsed 
between  the  date  of  Mr.  Justice  Manisty's 
order,  made  on  the  6th  of  September, 
1878,  and  the  application  made  to  Mr. 
Justice  Field  late  in  October,  was  not  in 
itself  a  sufficient  reason  why  the  time 
should  not  have  been  enlarged.  No  Divi- 
sional Court  had  sat,  or  could  possibly 
have  sat,  during  that  interval.  It  was 
the  long  vacation,  and  in  the  long  vaca- 
tion we  all  know  that  professional  gen- 
tlemen, as  well  as  others,  are  not  expected 
to  press  forward  all  business  in  the  manner 
wluch  at  other  times  may  be  necessary. 
It  does  not  appear  to  me  that  any  con- 
duct is  shewn  or  even  suggested  to  have 
taken  place  on  the  appellant's  part  in  the 
interval  which,  as  between  himself  and 
the  respondents,  should  be  a  reason  for 
refusing,  under  these  circumstances,  to 
grant  the  enlargement  of  time.  It  is  true 
that  an  execution  had  been  issued ;  and 
in  doing  justice  between  these  parties, 
the  &ct  that  nothing  had  been  done 
(perhaps  nothing  could  have  been  done) 
to  stop  that  execution,  must  be  taken 
into  account  in  the  order  to  be  made; 
and  we  must  deal  with  the  execution  as 


52 


QUEEN'S  BENCH,  OOJUMON  PLEAS  AND  EXCHEQUER. 


{N.S. 


Wallingford  v.  I%e  Mutual  Society,  B.L, 

well  as  we  can.  Bat  I  &il  to  see  that, 
from  the  mere  fact  of  that  exeoation 
haying  been  issued,  any  prejadice  need, 
or  will,  arise  to  the  respondents,  if  we 
treat  the  time,  as  I  think  jonr  Lordships 
ooght  to  treat  it  now,  as  having  been 
enUrged. 

Taking  that  view,  the  gproand  noon 
which  the  Court  of  Appeal  declined  to 
grant  a  remedy  to  the  appellant  is  dis- 
placed, and  I  think  that  the  question 
must  now  be  treated  by  your  Lordships, 
and  ought  to  have  been  treated  by  the 
Court  of  Appeal,  as  completely  open ; 
because  it  is  admitted,  in  the  printed 
case  of  the  respondents  themselves,  that 
what  took  place  at  the  hearing  before  the 
Divisional  Court  was  this :  it  was  com- 
petent at  that  time  for  the  appellant  to 
nave  appealed,  by  motion  in  the  regular 
form,  from  the  order  of  Mr.  Justice  Field 
refusing  to  extend  the  time.  The  ap- 
pellant had  not,  in  point  of  form,  done 
so ;  he  had,  in  point  of  form,  appealed 
from  Mr.  Justice  Manisty^s  order  only, 
and  to  that  appeal  it  was  an  objection 
(which,  if  insisted  upon,  would  only  have 
caused  expense  and  delay)  that  his  time 
for  appealing  was  past.  In  that  state  of 
thii^gs,  upon  the  objection  being  taken 
before  the  Divisional  Court,  that  Court 
suggested  that,  to  prevent  unnecessary 
delay  and  circuity,  because  the  slip  was 
not  an  irremediable  one,  the  respondents 
should  consent  to  treat  the  notice  of 
motion  then  before  the  Divisional  Court 
as  being  amended  so  as  to  be  an  appeal 
from  the  order  of  Mr.  Justice  Field. 

Now,  even  assuming,  as  I  think  your 
Lordships  are  bound  to  assume,  after 
what  has  been  stated  regarding  the  im- 
pression upon  the  mind  of  the  respon- 
dents' junior  counsel,  that  the  effect  of 
this  was  not  understood  by  him  at  the 
time  exactly  as  I  think  your  Lordships 
ought  to  understand  it,  still,  beyond  all 
dispute,  the  question  of  time  was  open, 
and  was  brought  before  the  Divisional 
Court  by  reason  of  that  consent.  Being 
open  before  the  Divisional  Court  by 
reason  of  that  consent,  it  was  also,  in  my 
judgment,  open  before  the  Court  of  Ap- 
peal, when  the  appeal  was  brought  from 
the  order  made  under  those  circum- 
stances;   and  it  is  also,  for  the  same 


reason,  now  open  before  your  Lordships. 
I  cannot  agree  that  it  is  consistent  with 
any  reasonable  interpretation  of  such  a 
consent  to  read  it  as  if  it  meant  that  the 
appeal  motion  from  Mr.  Justice  Manisty's 
order  was  abandoned,  or  was  to  be  post- 
poned until  some  later  date  after  a  new 
notice  should  have  been  given,  and  that 
the  only  question  before  the  Divisional 
Court  had  come  to  be  the  question  of 
time.  Li  my  view,  the  effect  of  it  was, 
that  both  questions  were,  by  means  of 
that  consent,  before  the  Divisional  Court, 
and  the  Divisional  Court  did  deal  with 
the  question  upon  the  merits ;  and,  in  my 
judgment,  the  Court  of  Appeal  ought  to 
have  dealt  both  with  the  question  of  time 
and  with  the  question  upon  the  merits. 

Well,  that  brings  us  to  the  question 
upon  the  merits  of  the  case ;  and  the  first 
point  upon  which  I  wish  to  make  a  few 
observations  is  that  which  alone  is  of 
really  great  public  importance,  namely, 
the  principle  upon  which  Order  XIV. 
ought  to  be  applied.  It  is  a  very  valuable 
and  important  part  of  the  new  procedure 
introduced  under  the  Judicature  Act,  that 
the  means  should  exist  of  coming  by  a 
short  road  to  a  final  judgment,  when  there 
is  no  real  bona  fide  defence  to  an  action. 
But  it  is  of  at  least  equal  importance 
that  parties  should  not  in  any  such  way, 
by  a  summary  proceeding  in  chambers, 
be  shut  out  from  their  defence  when  they 
ought  to  be  admitted  to  defend.  And  I 
cannot  but  think  that  the  facts  of  this 
case  shew  (though  I  have  not  the  least 
doubt  that  the  respondents'  advisers  acted 
in  perfect  good  faith)  that  they  made  an 
application  for  summary  judgment  under 
the  I4th  Order,  in  a  case  in  which  such 
an  application  was  not  proper,  and  ought 
not  to  have  been  made. 

The  writ  which  they  issued  was  in- 
dorsed with  particulars  shewing  a  claim 
to  a  total  beilance  of  debt,  as  then  due, 
of  12,703Z.  10«.  upon  certain  mortgage 
bonds;  the  affidavit  made  in  chambers, 
in  support  of  the  application  for  liberty 
to  sign  judgment  at  once,  gave  credit, 
against  this,  for  a  sum  therein  mentioned  ; 
and  the  judgment  which  they  obtained 
leave  to  sign  was  for  11,703Z.  IO5.,  subject 
to  a  condition  that,  if  that  money  was 
paid  into  Court  or  security  given  to  the 
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aatifl&ction  of  the  Master,  the  present 
appellant  might  be  let  in  to  defend. 

It  appears  to  me  that,  even  npon  the 
&oe  of  the  mortgage  bonds,  there  were 
strong  reasons  against  summarily  assum- 
ing, without  going  into  an  account  be- 
tween the  parties,  that  any  such  sum  was 
due.  Affioavits  were  made  by  the  appel- 
lant, contesting,  upon  grounds  to  which 
I  will  presently  advert,  the  whole  debt, 
and  in  addition  denying,  in  general  terms, 
that  anything  was  due,  and  also  mention- 
ing certain  particular  sums  or  items  for 
which  the  appellant  claimed  to  have 
credit,  if  an  account  were  taken — ^which 
account,  he  said  in  those  affidavits,  it  was 
necessary  to  take;  and  he  added,  gene- 
rally, thi^  there  were  various  questions  of 
account  between  the  parties.  Looking  at 
the  mortgage  deeds  and  at  the  affidavits, 
it  appears  to  me,  that  the  Judge  before 
whom  the  application  in  chambers  was 
made  oaght  to  have  held  that  on  those 
materials  the  case  was  not  a  proper  one 
for  summarily  giving  judgment  for  the 
amount  claimed  in  the  action.  Nor  do  I 
think  that,  upon  those  materials,  it  was 
possible  for  him  to  say — A  line  is  drawn 
between  a  certain  part  of  the  demand,  as 
to  which  a  defence  ought  to  be  allowed, 
and  another  part  as  to  which  a  defence 
ought  not  to  be  allowed,  so  as  to  make  it 
right  to  let  judgpnent  be  signed  for  a 
certain  sum,  less  than  the  whole  de- 
manded, but  a  defined  part  of  it.  When 
the  case  was  so  stated,  even  upon  those 
first  affidavits,  the  true  conclusion  (in  my 
judgment)  was,  that  there  was  an  account 
to  be  taken  as  between  a  mortgagor 
debtor  and  creditors  who  were  mortgagees 
in  possession  of  certain  securities,  some 
of  which  were  alleged  to  have  been  partly 
realised,  and  as  to  which  nothing  but  an 
account  could  shew  what  the  mortgagees 
ought  to  give  credit  for,  and  what  they 
ought  not  to  give  credit  for.  Therefore, 
as  iAT  as  the  account  was  concerned,  it 
would  have  been  right  and  proper  to  let 
in  the  appellant  to  defend.  I  take  so 
strong  a  view  of  the  case  in  that  light 
that  I  think  it  ought  to  have  been  con- 
sidered very  nearly  a  matter  of  course, 
under  these  circumstances,  to  let  the  ap- 
pellant in  to  defend,  for  the  purpose  of 
taking  that  account. 
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The  next  question  is.  Upon  what  terms  P 
The  terms  imposed  were,  either  to  pay 
into  Court,  or  to  give  satisfactory  secarity 
for,  the  whole  amount  in  the  opinion  of 
the  Master,  but  in  the  opinion  of  Mr. 
Justice  Manisty,  5,000Z.,  being  somewhat 
less  than  half  the  amount  required  by  the 
order  of  the  Master. 

We  are  told  at  the  bar  that  Mr.  Justice 
Manisty  reduced  the  amount  upon  some 
kind  of  estimate,  not  founded,  so  far  as  I 
can  see,  upon  any  affidavit  that  was  before 
him,  as  to  what  might  possibly  be  the 
value  of  the  securities  realised  or  un- 
realised. I  think  that  was  an  unsatisfac- 
tory mode  of  dealing  with  a  case  of  this 
nature.  I  cannot  think  that  either  to 
order  payment  into  Court  or  to  require 
further  security  was,  prima  facie  at  all 
events,  a  proper  or  a  reasonable  condition 
on  which  to  allow  a  party  the  ordinary 
right  of  defending  to  the  extent  of  ascer- 
taining what  was  justly  due  from  him, 
when  you  bear  these  two  things  in  mind : 
in  the  first  place,  that  if  he  should  be 
unable  to  pay  this  considerable  sum  of 
money,  or  to  give  this  further  security  to 
the  satisfaction  of  the  Master,  he  would 
be  totally  shut  out,  according  to  the  order 
which  was  made,  even  from  the  opportu- 
nity of  reducing  that  large  total  amonnt ; 
and  secondly,  that  the  case  was  one  of 
security  from  the  beginning — a  case  in 
which  the  respondents  had  taken  the  secu- 
rity upon  which  they  were  originally 
satis6ed  to  enter  into  the  transaction, 
consisting  partly  of  certain  real  estate 
and  partly  of  certain  Spanish  bonds,  and 
also  of  the  interest  of  the  appellant  in 
their  own  and  another  company  called  the 
Trust  Fund  Company,  represented  by 
certain  certificates  and  other  rights,  which 
in  trath  represented  the  whole  value  of 
the  loan  for  which  the  security  was  given. 
Nothing  in  the  shape  of  money  found  its 
way  into  the  debtor's  hand.  The  whole 
transaction  had  for  its  object  the  creation  ot 
those  interests  in  the  respondents'  society 
and  in  the  Trust  Fund  Company,  all 
which,  whatever  their  value  might  be, 
were  included  in  the  mortgage,  together 
with  further  real  and  other  securities. 

In  a  case  of  that  kind,  between  mort- 
gagor and  mortgagee,  it  does  appear  to 
me  that  very  special  reasons  indeed  were 
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necessary  to  justify  an  order  imposing,  as 
a  condition  upon  what  is  prima  facie 
everj  subject's  right  (the  being  let  in  to 
defend),  the  obligation  either  to  pay  a 
large  snm  of  money  into  Court,  or  to  give 
farther  security. 

For  those  reasons  I  think  that  the  order 
of  Mr.  Justice  Manisty  was  wrong,  and 
that  the  troe  course  would  have  been  to 
do  what  was  formerly  done  by  the  Court 
of  Chancery  in  most  cases,  when  an  ap- 

Elication  was  made  to  stay  an  action  at 
iw  in  order  that  an  account  should  be 
taken  in  equity,  namely,  to  allow  judg- 
ment to  be  signed,  for  the  sole  purpose  of 
standing  as  an  additional  security  for  any 
amount  which  might  be  found  due  on 
taking  the  account,  without  power  to  issue 
execution  otherwise  than  by  the  leave  of 
the  Court,  and  that  this  should  have  been 
done  on  the  terms  of  the  plaintiffs  con- 
senting to  an  account  being  at  once  taken ; 
and,  in  substance,  that  is  the  order  which 
I  should  advise  your  Lordships  now  to 
make  for  the  purpose  of  doing  justice 
between  the  parties  in  this  case. 

It  may  be  right,  since  that  has  been 
fully  argued,  to  express  an  opinion  upon 
the  point,  whether  the  appellant  has 
shewn  that  in  this  case  the  mortgage 
bond  ought  to  be  regarded  as  making 
the  total  sum  mentioned  payable  merely 
by  way  of  penalty,  to  secure  the  regular 
payment  of  the  instalments,  so  that  the 
debt  ought  to  be  regarded  as  still  payable 
by  those  instalments  only,  even  after  de* 
fault  had  been  made  in  the  payment  of  a 
particular  instalment.  Your  Lordships 
will  not,  I  believe,  think  it  necessary  to 
make  any  declaration  upon  the  face  of  the 
order  on  that  point;  but,  for  my  own 
part,  I  feel  bound  to  say  that  the  appel- 
lant has  not  succeeded  in  satisfying  my 
mind  that  it  would  be  right  for  the  House 
to  declare  that  the  account  is  to  be  taken 
on  any  such  footing.  The  real  matter 
seems  to  stand  thus:  These  mortgage 
bonds  were  given  to  secure  the  6,0002., 
which  sum  was  treated  as  advanced,  al- 
though money  did  not  pass,  aod  also  the 
premiumH,  which  would  become  due  by 
instalments,  according  to  the  rules  of  the 
society,  and  the  payment  of  which  under 
those  rules  was  liable  to  be  accelerated 
if  any  of  the  instalments  were  not  punc- 


tually paid.  I  cannot  think  that  such  an 
acceleration  of  payments  has  anything  in 
common  with  a  penalty.  It  was  a  con- 
tract for  certain  payments  which  were 
dehita  in  prcBsenti,  although  solvenda  in 
futuro;  and,  being  such,  it  is  consistent 
both  with  principle  and  with  authority 
to  hold  that  if  the  party  who  ought  to 
have  paid  them,  or  any  of  them,  at  the 
proper  time  failed  to  do  so,  the  default 
was  his  own,  and  the  time  might  lawfully 
be  accelerated  for  the  other  payments, 
which  were  originally  deferred.  I  think, 
therefore,  that  it  would  not  be  right  for 
your  Lordships  in  your  order  to  give 
effect  to  that  contention  on  the  part  of 
the  appellant,  but  that  the  account  must 
go  at  large  upon  the  securities  as  they 
stand. 

There  were  two  other  contentions, 
going  to  the  whole  demand:  one,  that 
this  was  a  transaction  within  the  Lottery 
Acts,  and  the  other  that  it  was  a  fraud. 

With  regard  to  the  Lottery  Acts,  the 
learned  junior  counsel  for  the  appellant 
referred  your  Lordships  to  the  terms  of 
the  Act  on  which  he  principally  relied. 
One  of  those  Acts  plainly,  on  the  face  of 
its  recitals  (the  enacting  part  not  depart- 
ing from  those  recitals),  had  reference  to 
gambling  transactions  only ;  and  in  my 
judgment  this  was  not  a  gambling  trans- 
action within  the  meaning  of  that  Act. 
The  other  had  reference  to  persons  who 
kept  lottery  offices,  at  which  the  public 
were  invited  to  pay  for  lottery  tickets; 
and  that  Act  could  have  no  application 
to  this  case.  No  case,  therefore,  in  my 
judgment,  was  made  worthy  of  a  moment's 
consideration,  in  support  of  the  conten- 
tion that  these  were  illegal  transactions 
under  the  Lottery  Acts. 

With  regard  to  fraud,  if  there  be  any 
principle  which  is  perfectly  well  settled, 
it  is  that  general  allegations,  however 
strong  may  be  the  words  in  which  they 
are  stated,  are  insufficient  even  to  amount 
to  an  averment  of  fraud  of  which  any 
Court  ought  to  take  notice.  And  here  I 
find  nothing  but  perfectly  general  and 
vague  allegations  of  fraud.  No  single 
material  fact  is  condescended  upon,  in  a 
manner  which  would  enable  any  Court  to 
understand  what  it  was  that  was  alleg^ 
to   be  fraudulent.     These  allegationsy  I 
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think,  most  be  entirely  disregarded ;  and 
the  oonclnsion  is,  that  it  is  only  for  the 
purpose  of  taking  the  account  that  any 
defence  ought  to  be  admitted  in  this 
case. 

I  am  not  sure  that  it  is  necessary  to 
say  anything  more.  The  parties  have 
been  informed  of  the  form  and  nature  of 
the  order  which  your  Lordships  think  it 
wordd  be  right  to  make  for  the  purpose 
of  doing  justice  in  this  case ;  and,  sub- 
ject to  the  questions,  which  your  Lord- 
ships will  have  decided,  whether  any 
relief  at  all  should  be  given  to  the  appel- 
]ant>  and  whether  an  account  should  be 
directed  or  not,  they  have  agreed  to  cer- 
tain  terms,  which  I  think  are  perfectly 
reasonable,  according  to  which,  in  the 
account  to  be  directed,  credit  is  to  be 
given  for  a  certain  sum  as  the  value  of 
the  real  security  not  yet  realised;  and 
the  respondents  are  to  pay  into  Court  the 
sum  which  they  levied  under  the  execu- 
tion, namely,  1,300Z. 

With  respect  to  the  execution,  a  few 
words  seem  to  be  necessary.    Upon  the 
principle  of  your  Lordships'  judgment,  if 
you  should  agree  with  what  I  have  said, 
there  ought  to  have  been  no  execution 
issued  at  all,  because  there  ought  not  to 
have  been  a  judgment  upon  which  execu- 
tion could  have  been  issued  without  the 
leave  of  the  Court  after  an  account  taken. 
But  the  thing  having  been  actually  done, 
and  having  become  one  of  the  inextricable 
elements  of  the  case  with  which  your 
Lordships  have  to  deal,  it  does  not  appear 
to  me,  and  I  think  it  will  not  appear  to 
your  Lordships,  to  be  necessary  for  the 
purposes  of  justice  that  that  execution 
should  be  treated  as  if  it  had  never  taken 
place.     For  some  purposes  it  cannot  be 
so  treated,  because  the  1,300Z.  must  be 
paid  into  Court ;  and  I  may  also  perhaps 
mention  that  I  have  myself  been  con- 
siderably impressed  with  the  sum  indorsed 
for  the  levy  upon  the  writ  of  execution 
as  evidence  that  the  original  order  ought 
not  to  have  been  made,  because,  accord- 
ing to  the  general  orders  of  the  Court 
which  regulate  executions,  the  sum  actu- 
ally due  ought  to  be  indorsed  for  le^y 
upon  the  writ ;  and  in  one  of  the  affidavits 
in  this  case,  lancruage  is  used  which  seems 
to  me  to  signuy  that  the  indorsement 
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really  represented  not  some  voluntary 
retrocession  of  the  respondents  from  the 
extent  of  their  fall  right,  but  their  own 
view  of  what  was  actually  due  to  them 
at  the  time  when  the  judgment  was  signed 
for  a  much  larger  amount. 

In  that  state  of  circumstances  the  exe- 
cution itself  has  been  an  element  tending, 
at  least  in  my  view,  to  assist  the  appel- 
lant's case  ;  and  it  appears  to  me  that  full 
justice  will  be  done  if  the  execution,  now 
that  it  has  been  actually  issued,  as  well 
as  the  judgpnent,  should  stand  as  security 
for  what  may  be  found  doe  upon  the 
footing  of  the  account  that  is  to  be  taken. 

I  apprehend  that  being  thus,  by  the 
order  of  your  Lordships'  House,  treated 
as  a  mere  security  between  these  parties, 
no  other  Court  will  act  upon  that  execu- 
tion for  any  purpose  which  might  affect 
the  interests  of  the  parties.  It  will  be 
r^arded  merely  in  the  same  light  in 
which  a  judgment  would  formerly  have 
been  regarded,  when  entered  up  by  order 
of  a  Court  of  equity  by  way  of  security, 
until  it  becomes  (if  it  should  ever  be- 
come) an  effective  execution  upon  which 
a  further  levy  may  be  made.  It  cannot 
in  the  meantime  operate  (as  I  apprehend) 
anywhere  to  the  appellant's  prejudice. 

I  think  it  is  unnecessary  to  say  more, 
except  to  move  your  Lordships,  that  the 
order  under  appeal  be  discharged  and 
that  an  order  be  made  in  the  terms  which 
have  been  read  to  your  Lordships,  namely 
— [His  Lordship  read  the  proposed  form 
of  the  order.] 

Lord  Hatherlet. — I  concur  in  the 
views  which  have  just  been  expressed  by 
my  noble  and  learned  friend  on  the  wool- 
sack, and  I  simply  recapitulate  the  differ- 
ent heads  under  which  those  opinions 
upon  the  case  have  been  pronounced,  be- 
cause I  wish  to  shew  that  I  have  not 
omitted  them  from  my  consideration,  but 
I  do  not  go  over  them  for  the  purpose  of 
attempting  to  strengthen  the  reasons 
which  have  already  been  assigned.  I 
think  it  of  some  importance  that  all  of 
us  who  take  part  in  this  judgment  should 
make  it  plain  and  clear  that  this  was  not 
a  case  to  which  the  rule  embodied  in 
Order  XIY.  should  have  been  applied.  I 
remember  much  discussion  taking  place 
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in .  the  Judicature  Commission  with  re- 
ference to  the  course  of  procedure,  now 
embodied  in  the  rules  which  have  been 
passed  under  the  Judicature  Acts.  There 
was  no  doubt  that  the  course  which  was 
taken  with  bills  of  exchange  was  that 
which  it  has  been  thought  beneficial  by 
the  Legislature  to  carry  into  effect  with 
regard  to  other  proceedings.  When  an 
action  has  been  brought  upon  a  bill  of 
exchange  to  which  there  is  no  real  defence, 
the  proceeding  may  be  a  short  and  sum- 
mary one.  But  I  am  not  now  giving 
evidence  as  to  what  passed  in  the  Judica- 
ture Ck>mmission.  Anybody  who  looks  at 
the  directions  which  have  been  given  and 
the  rules  which  have  been  framed  with 
regard  to  bills  of  exchange  and  promissoiy 
notes  will  see  the  analogy  I  refer  to.  I 
apprehend  that  from  the  first  the  object 
of  these  short  methods  of  procedure  has 
been  to  prevent  unreasonable  delay,  a 
delay  which  was  very  prejudicial  to  the 
creditors,  and  never,  I  am  afraid — or 
rather,  I  am  pleased  to  say-— could  have 
been  very  beneficial  to  the  debtor  himself. 
Simply  allowing  legal  proceedings  to  take 
place,  in  order  that  delay  may  be  applied 
to  the  administration  of  justice  as  much 
as  possible,  is  not  an  end  for  which  we 
can  conceive  the  Legislature  to  have 
framed  the  provisions  which  now  exist 
under  the  several  Judicature  Acts.  If 
a  man  really  has  no  defence,  it  is  better 
for  him,  as  well  as  his  creditors,  and 
for  all  the  parties  concerned,  that  the 
matter  should  be  brought  to  an  issue  as 
speedily  as  possible ;  and  therefore  there 
was  a  power  given  in  cases  in  which 
plaintiffs  might  think  they  were  entitled 
to  use  the  power,  by  which,  if  it  was  a 
matter  of  account,  an  account  might  be 
immediately  obtained  upon  the  filing  of  a 
bill,  or,  if  it  was  a  matter  in  which  the 
debt  was  clear  and  distinct,  and  in  which 
nothing  was  needed  to  be  said  or  done  to 
satisfy  a  Judge  that  there  was  no  real 
defence  to  the  action,  recourse  might  be 
had  to  an  immediate  judgment  and  to  an 
immediate  execution. 

It  is  plain,  as  it  appears  to  me,  upon 
the  face  of  this  transaction,  when  you 
consider  the  contract  on  which  the  legal 
proceedings  were  founded,  that  this  was 
not  such  a  case  as  was  meant  to  be  pro- 


vided for  by  the  species  of  legislation  to 
which  I  have  referred.  In  the  first  plaoe, 
it  was  an  action  for  an  account  upon 
deeds— deeds  which  have  been  executed, 
it  is  true,  and  which  were  not  disputed. 
But  it  was  evident  that  it  was  distinctly 
a  matter  of  account,  because  you  had, 
upon  the  face  of  the  proceedings  before 
the  Judge,  these  circumstances:  In  the 
first  place,  the  party  so  applying  for  a 
speedy  remedy  had  himself  already  some* 
thing  to  account  for,  namely,  as  mort- 
g^ee  in  possession  he  had  to  account  for 
what  had  been  done  with  reference  to  any 
money  he  had  received  as  being  such  mort- 
gagee ;  therefore  there  was,  on  the  face 
of  the  matter,  an  account  to  be  entered 
into.  And,  further,  the  account  was  in 
itself  of  a  very  special  character.  It  was 
not  one  so  easily  to  be  ascertained  and 
settled  by  the  short  process  which  has 
been  alluded  to,  it  being  an  account  under 
this  contract  or  deed,  which  is  very 
similar  to  the  deeds  executed  usually  with 
regard  to  building  societies ;  it  was  evi- 
dently one  requiring  examination,  but  I 
do  not  say  upon  the  ground  of  alleged 
fraud ;  upon  that  I  shall  have  to  say  a 
very  few  words  presently.  There  was  no- 
thing on  that  ground  which  should  make 
a  Judge  pause ;  but,  on  the  contraiy, 
there  was  something,  perhaps,  that  should 
make  him  rather  more  disposed  to  think 
that  it  might  be  a  case  in  which  exactly  the 
very  attempt  was  being  made  which  was 
intended  to  be  frustrated,  namely,  an 
attempt  to  prolong  litigation  by  assertions 
made  without  any  fact  upon  which  to 
found  them,  and  to  bring,  therefore,  be- 
fore the  attention  of  the  Judge  matters 
which  were  not  fit  or  likely  to  create  any 
doubt  in  his  mind,  at  all  events,  any 
doubt  in  favour  of  the  defendant. 

But,  regard  being  had,  as  I  said  before, 
to  this  being  a  mortgage  transaction,  and 
there  being  a  mortgagee  in  possession,  it 
was  clear  that  it  was  one  of  those  cases 
which  was  never  intended  to  be  summarily 
disposed  of,  unless  it  was  by  granting  an 
account  without  delay,  the  deeds  them- 
selves being  admitted.  In  this  case  the 
party  was  shut  out  from  entering  into 
any  of  those  questions  by  the  judgment 
being  signed  and  execution  ordered  to 
issue,  and  being  placed  also  under  the 
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oondiiion  of  not  having  the  benefit  of 
that  order  without  paying  or  giving  se- 
curity for  a  large  sum  of  money  in  the 
first  instance.  I  do  not  think  that  that 
was  the  intention  of  the. Legislature;  I 
speak  now  of  the  intent  only  as  it  is  ex- 
pressed in  the  words  of  the  Legislature, 
and  in  the  words  which  have  been  em- 
bodied in  these  rules. 

So  far,  I  think  the  case  is  sufficiently 
dear.  Upon  the  other  and  subordinate 
points  which  have  been  argued  before 
your  Lordships,  the  case  being  open  upon 
the  account,  I  have  nothing  to  add  to 
what  has  been  said  by  my  noble  and 
learned  friend  on  the  woolsack.  I  have 
very  little  to  say  except  to  express  my 
acquiescence  in  that  view. 

There  is  the  question  of  fraud  upon 
which  I  said  I  should  touch  in  one 
moment.  Now  I  take  it  to  be  as  settled 
as  anything  well  can  be,  by  repeated 
decisions,  that  the  mere  averment  of 
fraud,  in  general  terms,  is  not  sufficient 
for  any  practical  purpose  in  the  defence 
of  a  suit.  Fraud  may  be  alleged  in  the 
largest  and  most  sweeping  terms  imagin- 
able. What  you  have  to  do  is,  if  it  be 
matter  of  account,  to  point  out  a  specific 
error,  and  bring  evidence  of  that  error, 
and  establish  it  by  that  evidence.  No- 
body can  be  expected  to  meet  a  case,  and 
still  less  to  dispose  of  a  case,  summarily 
upon  mere  allegations  of  fraud  without 
any  definite  character  being  given  to  those 
charges  by  stating  the  facts  upon  which 
they  rest. 

Then  we  come  to  another  point,  and 
that  is  with  reference  to  the  question 
whether  this  is  or  is  not  a  lottery.  I 
will  only  observe  upon  that,  that  if  this 
were  held  to  be  a  lottery,  nearly  every 
one  of  the  societies  I  have  referred  to, 
namely,  building  societies,  and  a  great 
many  other  societies  framed  upon  a 
similar  footing,  might  be  found  to  fieJl 
within  the  enactments  against  lotteries. 
But  I  apprehend  that  this  is  entirely  wide 
and  &r  apart  firom  the  statutes  which 
have  been  referred  to.  I  do  not  think  it 
necessary  to  say  a  word  more  upon  that, 
fiirther  than  to  sav  that  I  entirely  agree 
in  the  opinion  wnich  has  been  already 
pronounced. 

The  other  question  which  was  much 
Vox..  60.— ().B.,  CJ".  ^  Exoa. 
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argued  before  your  Lordships  was  the 
question  of  penalty.  I  apprehend  that 
there  again  the  case  is  quite  clear.  The 
illustration  of  the  form  adopted  in  mort- 
gages is  a  very  good  illastration,  I  think, 
of  what  the  true  principle  is.  The  form 
adopted  long  since— I  do  not  know 
whether  it  is  still  continued  or  not — in 
mortgages,  was,  when  you  wished  to 
reserve  in  reality  interest  at  four  per 
cent.,  to  reserve  the  interest  by  contract 
at  five  per  cent.,  bat  to  mitigate  the  seve- 
rity of  that  contract  in  the  event  of  the 
money  being  paid  by  a  certain  day.  It 
is  not  a  penaliy  on  non-payment  (though 
it  seems  a  fine  distinction)  when  you  say 
that  your  contract  shall  be  made  for 
interest  at  five  per  cent,  to  be  reduced, 
in  the  event  of  your  punctual  payment, 
to  four  per  cent.,  but  it  is  a  relajcation  of 
the  terms  of  that  original  contract,  not 
taking  it  by  way  of  penalty  at  all,  but  a 
relaxation  of  your  contract  which  you 
would  merit  and  purchase  by  paying  at  a 
definite  and  fixed  time.  If  that  definite 
and  fixed  time  were  exceeded,  then  the 
original  contract  revived  in  all  its  force. 
Sometimes  mortgage  deeds  being  some- 
what unskilfully  drawn,  interest  at  four 
per  cent,  was  reserved  by  the  contract  to 
be  raised  to  five  per  cent,  if  there  was 
non-payment  at  a  particular  day ;  and 
although  that  brings  the  case  to  an 
extremely  fine  and  nice  distinction,  it 
all  the  better  illustrates  the  rule  which 
has  been  applied  at  all  times  by  the 
Courts,  with  reference  to  this  question  of 
penalty.  If  there  had  been  indulgence  at 
any  time  upon  given  terms,  as  long  as 
those  terms  are  observed  the  indulgence 
lasts.  When  those  terms  are  departed 
from  the  indulgence  at  once  fails,  and  the 
original  contract  is  revived  in  full  force. 
The  basis  of  the  whole  transaction,  of 
course,  is  contract,  and  in  this  particular 
case  we  have  before  us  a  sum  of  6,0002.  in 
money  or  money's  worth  advanced  on  a 
given  day,  and  the  contract  is  that  at  a 
distant  day  a  much  larger  sum,  exceeding, 
in  fact,  or  nearly  amounting  to  double 
the  original  sum,  is  to  be  paid  by  quarterly 
instalments,  of  which  there  are  to  be 
eighty.  That  contract  is  not  only  con- 
tained in  the  deed,  but  it  is  contained  in 
the  rules  of  the  society  under  which  that 
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mortgage  deed  is  made  as  a  secniitj  for 
ihe  performanee  of  those  rales.  There  is 
nothing  to  prevent  that  contract  being 
carried  ont  to  the  full  extent,  especially 
now  that  the  Usury  Laws  are  at  an  end ; 
and  no  question  can  possibly,  as  it  seems 
to  me,  arise  upon  a  deed  framed  as  this 
is,  as  to  whether  or  not  it  is  a  case  of 
penalty  or  contract.  The  sum  is  plainly 
secared  by  a  contract  and  that  contract 
must  be  observed. 

I  do  not  think  there  is  any  other  ques- 
tion which  has  been  discussed  before  us 
which  I  need  advert  to.  I  will  only  say 
that  the  form  of  decree  which  has  already 
been  conmiunicated  in  part,  or,  I  think, 
almost  wholly,  to  the  parties,  as  being  the 
form  of  judgment  which  your  Lordships 
would  be  invited  by  my  noble  and  learned 
friend,  the  Lord  Chancellor,  to  pronounce, 
appears  to  me  a  correct  form  of  decision 
to  arrive  at  upon  this  case,  which  is  some- 
what complicated  and  rather  tedious  in 
its  nature  and  character.  I  think  that 
decree  will  render  ample  justice  to  all  the 
parties  concerned. 

Lord  Blagkbubn. — I  also  concur.  I 
agree,  without  any  alteration,  to  what  has 
been  said,  that  the  leave  to  appeal  against 
Mr.  Justice  Manisty's  order  to  a  Divi- 
sional Court  ought  to  have  been  granted 
almost  as  a  matter  of  course.  I  see  no 
particular  circumstances  preventing  it 
when  it  appeared  that  there  was  no 
Divisional  Court  which  actually  sat  till 
after  the  eight  days  to  which  the  power 
to  appeal  is  limited.  I  think  also  that 
when  it  appeared .  that  it  was  agreed 
between  the  parties,  there  being  time 
enough  to  appeal  to  the  Divisional  Court 
against  Mr.  Justice  Field's  order  (which 
I  think  was  a  mistaken  one),  that  that 
appeal  should  be  taken  along  with  the 
appeal  under  Mr.  Justice  Manisty's  order, 
it  ought  to  have  been  understood  by  the 
Court  that  the  appeals  against  those  two 
orders  were  taken  together.  That  does 
not  seem  to  have  been  understood,  as  I 
think  it  ought  to  have  been. 

Now  comes  the  question,  taking  that 
as  being  so.  Was  Mr.  Justice  Manisty's 
order  the  correct  one  ?  I  think  that  it 
was  wrong  on  one  point,  which  is  the  one 
we  shall  now  set  right.     On  the  other 


points  I  think  it  was  perfectly  right. 
The  order  allows  that  a  plaintiff  may 
swear  positively  that  the  money  is  due, 
and  that  there  is  no  defence  to  his  action  ; 
and  when  he  so  swears  the  defendant  has 
"by  affidavit  or  otherwise  to  satisfy  the 
Court  or  a  Judge  that  he  has  a  good 
defence  to  the  action  upon  the  merits,  or 
disclose  such  fact^s  as  may  be  deemed 
sufficient  to  entitle  him  to  defend."  Un- 
less he  does  so,  the  Judge  may  make  an 
order  allowing  the  plaintiff  to  sign  judg- 
ment. 

Now  I  think  what  we  have  to  see  here 
is,  what  is  it  that  the  Judge  is  to  be 
satisfied  of,  in  order  to  induce  him  to 
refuse  to  make  the  order  for  the  plaintiff 
to  sign  judgment  ?  If  he  is  satisfied  upon 
the  affidavits  before  him  that  there  really 
is  a  defence  upon  the  merits,  it  is  a  matter 
of  right,  unless  there  be  something  very 
extraordinary  (which  I  can  hardly  con- 
ceive), that  the  defendant  should  be  able 
to  raise  that  defence  upon  the  merits, 
either  to  the  whole  or  to  a  part.  He 
may  fall  far  short  of  satisfying  a  Judge 
that  there  is  a  defence  upon  the  merits ; 
still  he  may  do  so  if  he  discloses  such 
£Etcts  as  may  be  deemed  sufficient  to 
entitle  him  to  defend. 

And  that  raises  another  question  alto- 
gether. There  may  very  well  be  &ct8 
broQght  before  the  Judge  which  satisfy 
him  that  it  is  reasonable,  sometimes  with- 
out any  terms  and  sometimes  with  terms, 
that  the  defendant  should  be  able  to  raise 
this  question,  and  fight  it  if  he  pleases, 
although  the  Judge  is  by  no  means  satis- 
fied that  it  does  amount  to  a  defence  upon 
the  merits.  I  think  that  when  the  affida- 
vits are  brought  forward  to  raise  that 
defence  they  must,  if  I  may  use  the 
expression,  condescend  upon  particulars. 
It  is  not  enoagh  to  swear,  "  I  say  I  owe 
the  man  nothing."  Doubtless,  if  it  was 
true  that  you  owed  the  man  nothing,  as 
you  swear,  that  would  be  a  good  defence. 
But  that  is  not  enough.  You  must 
satisfy  the  Judge  that  there  is  reason- 
able ground  for  saying  so.  So,  again,  if 
you  swear  that  there  was  ^ud,  that  will 
not  do.  It  is  difficult  to  define  it,  but 
you  must  give  such  an  extent  of  definite 
flEbcts  pointine  to  the  fraud  as  to  satisfy 
the  Judge  that  those  are  facts  which 
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make  it  reasonable  that  yon  shotdd  be 
allowed  to  raise  that  defence.  And  in 
like  manner  as  to  illegality,  and  every 
other  defence  that  might  be  mentioned. 

So  looking  at  the  affidavits  (they  are 
very  long  and  I  will  not  go  through 
them)  which  were  used  before  Mr. 
Justice  Manisty,  I  think  that  in  none 
of  those  particulars  did  the  appellant 
satisfy  the  burden  that  was  cast  upon 
him.  He  makes  general  statements  of 
fraud,  but  nowhere  does  he  condescend 
upon  any  particular  of  fraud,  such  as  in 
my  mind,  if  I  had  been  in  Mr.  Justice 
Manisty's  place,  would  have  made  me 
think  that  it  was  at  all  fit  that  he  should 
be  allowed  to  defend  upon  that  ground. 
There  are  long  statements  resulting  in 
saying  that  this  society  was  illegal  upon 
various  grounds,  which  I  cannot  follow 
at  all.  One  ground,  among  others,  is, 
because  there  was  a  drawing  of  lots  on 
one  occasion,  therefore  it  was  illegal  as 
coming  under  the  Lottery  Acts.  I  can- 
not think  that  that  was  a  good  ground  of 
defence. 

There  was  one  point,  and  only  one, 
which  was  argued  a  good  deal  here.  I  do 
not  observe  that  it  was  argued  in  the 
Courts  below,  but  it  was  argued  by  Mr. 
Wills  here.  He  said,  taking  the  form  of 
deed,  the  11,000L  and  odd  hundred 
pounds,  should  be  considered  as  a  penalty 
to  secure  the  repayment  of  the  different 
instalments,  and  not  as  a  debt  which  upon 
the  non-payment  of  the  instalments  should 
be  recovered.  I  do  not  think  that  that 
is  tenable  for  the  reasons  which  have  in 
&ct  been  assigned  before.  The  object 
and  the  nature  of  the  society  here  and 
the  whole  terms  of  the  bargain  here,  were 
these:  If  you  choose  to  borrow  the 
money,  you  shall  name  a  sum  which  is 
to  be  added  to  the  principal  and  to  be 
repaid ;  and  as  it  is  the  very  essence  of 
the  society  that  we  should  have  punctual 
payments,  if  you  make  default  in  paying 
the  instalments,  the  whole  sum  shall  be- 
come payable  at  once.  Speaking  not 
judicially,  but  as  giving  my  own  opinion, 
I  do  not  think  that  a  society  framed  upon 
a  principle  of  this  sort  could  have  gone 
on  anyhow,  even  if  the  instalments  had 
been  punctually  paid,  but  it  is  self-evident 
that  tmlesB  the  instalments  were  puno- 
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tually  paid  the  society  must  have  stopped 
in  a  very  short  time  indeed.  The  agree- 
ment between  the  parties  was,  and  it  is 
obvious  that  what  they  meant  to  agree 
was,  that  the  6,000Z.  and  the  6,000Z.  odd 
in  addition,  as  the  premium,  shall  be  a 
debitum  in  prcesenti  payable  by  instal- 
ments if  the  instalments  are  punctually 
paid,  but  if  there  be  a  default  in  paying 
them,  then  all  is  to  be  paid  at  once.  That 
being  the  contract  between  the  parties, 
that  is  not  the  case  of  a  penal  sum.  It 
is  not  necessary  for  the  House  probably 
to  decide  that  question ;  but  if  it  were 
necessary  to  decide  it  I  should  say  that  it 
was  not  a  penalty,  bat  an  actual  sum, 
like  the  case  of  a  promissory  note  payable 
by  instalments,  the  whole  to  become  due 
if  one  of  the  instalments  is  not  punctually 
paid. 

Passing  by  this,  we  come  to  the  ground 
upon  which  I  think  Mr.  Justice  Manisty 
was  wrong.  Having  regard  to  the  sum 
which  is  sued  for,  it  appears  from  the 
nature  of  things  that  it  was  necessary  that 
an  account  should  be  taken.  There  was 
a  mortgage  deed  and  there  were  securities. 
I  am  not  quite  sure  that  the  mere  &ct 
that  there  were  mortgage  deeds  would 
have  made  it  necessary  to  take  an  account, 
unless  there  had  been  something  more. 
But  there  is  something  more  here.  In 
the  second  affidavit  of  Mr.  Wallingford  he 
does — although  it  is  smothered  over  with 
a  vast  quantity  of  irrelevant  matter — 
make  a  distinct  averment  that  a  part  of 
the  security  being  these  trust  notes,  3002. 
of  those  trust  notes  became  payable,  and 
that  they,  against  his  will,  without  his 
authority,  re-invested  in  three  trust  notes 
of  80Z.  each,  making  a  sum  of  240Z.  in  all. 
That  800Z.,  at  least  according  to  his  view, 
would  be  a  sum  which  they  had  actually 
realised  from  the  securities,  although  they 
had  chosen  to  re-invest  it  without  his 
authority.  If  that  had  stood  alone,  it 
would  have  appeared  that  there  was  a 
ground,  a  plausible  ground,  in  respect  of 
that  3002.  When  it  came  before  the 
Court  of  Appeal,  the  matter  was  explained, 
and  it  became  clear  that  the  ground  upon 
which  it  was  put,  in  that  20th  section  of 
his  affidavit,  was  an  utterly  mistaken  one ; 
for  when  his  affidavit  is  produced  before 
us,  and  examined,  it  appears  pretty  clearly 
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that  it  was  with  the  full  consent  (if  that 
account  which  was  sent  in  is  to  be  taken 
.  as  genuine)  of  the  appellant  that  the  sum 
of  2402.  was  re-invested.  Bat  that  same 
exhibit  shews  that  the  respondents  gave 
the  appellant  credit  for  the  first  five  in- 
stalments, 600Z.  odd,  as  having  been  fully 
paid ;  and,  as  far  as  that  goes,  there  is 
not  merely  something  to  show  prima  facie 
that  there  was  a  ground  for  making  that 
defence,  but  that  the  defence  was  made 
out  as  far  as  regards  that  sum.  Conse- 
quently when  the  order  was  made  that 
unless  he  brought  into  Court  the  sum  of 
5,000Z.,  or  some  sum  which  it  was  beyond 
his  means  to  bring  in,  the  plaintiffs  would 
sign  judgment  for  the  whole  money,  it 
wa»  allowing  them  to  sign  judgment  for  a 
sum  greater  than  was  really  due.  I  do 
not  think  that  that  was  right  in  any  point 
of  view. 

It  has  been  said.  What  was  to  be  done 
then  ?    That  would  be  a  difficult  question 
to  answer.     The  schema  which  the  Legis- 
lature (for  these  Orders  are  under  the 
authority  of  the  Legislature)  has  adopted 
for  working  out  this  mode  of  preventing 
vexatious   litigation,  by  not  allowing  a 
party  to  defend  when  there  is  no  defence, 
and  yet   not   depriving  a   party  of  his 
rights,  is  to  have  it  worked  out  in  cham- 
bers.    A  Judge  in  chambers  exercises  an 
equity — not  a  capricious  equity,  but  all 
the  equities   which   might   be  exercised 
either  at  law  or  in  equity  in  the  days 
when  the  two  were  distinct.     But  he  has 
much  more  machinery  for  exercising  his 
discretion  than  either  a  Court  of  Chancery 
or  a  Court  in  Bankruptcy  would  have  had ; 
and  consequently  it  has  always — at  least 
for  some  years  past — been  considered  that 
a  great  many  things  could  be  worked  out 
in  chambers  which  probably  no    Court 
could  have  done,  or  which,  if  the  Court 
of  Chancery  had  done,  it  would  have  done 
at  an  enormous  expense  by  affidavits  and 
otherwise.      Consequently  if  there  was 
sufficient  reason   for  sayiog  that  there 
should  be  an  account  as  to  some  items,  I  am 
by  no  means  clear  that  Mr.  Justice  Manisty 
would  have  been  bound  immediately  to 
say  that  there  should  be  the  whole  account. 
He  would  be  bound  to  say.  There  must 
be  an  account  at  least  as  to  this  sum,  and 
aa  to  the  terms  of  it  I  will  hear  you  both, 


and  see  what  is  to  be  done.  Possibly  he 
might  have  worked  it  then  so  that  the 
account  should  only  have  gone  as  to  a 
part,  and  as  to  the  remainder  it  should  be 
considered  as  out  of  the  account  and  as 
really  due. 

He  might  perhaps  have  done  that  in 
chambers;  but  what  has  been  actually 
done  is  this — there  has  been  execution  to 
the  amount  of  1,300Z.  levied.  That 
standing  as  it  does,  then  comes  the  ques- 
tion. What  should  be  done  to  raise  the 
real  question  P  It  may  be  that  on  taking 
the  account  it  will  turn  out  that  the  ap- 
pellant is  not  entitled  to  a  deduction  at 
all ;  it  is  more  probable,  I  think,  that  he 
is  entitled  to  a  deduction,  though  only  for 
some  smaller  sum.  I  do  not  say  how  that 
will  be ;  but  whatever  it  may  be,  he  must 
have  the  benefit  of  that  deduction.  I  do 
not  see  my  way  in  saying,  in  the  circnm- 
slxmces  here,  however  it  might  have  been 
worked  out  in  the  chambers,  how  the  ac- 
count can  be  taken  upon  one  item  without 
being  taken  upon  the  whole.  Conse- 
quently I  think  that  the  form  of  order 
.  which  has  been  read  and  proposed  by  my 
noble  and  learned  friend  on  the  woolsack 
comes  as  near  as  possible  to  doing  com- 
plete justice  in  this  case. 

With  regard  to  some  parts  of  the  pro- 
posed order,  I  think  it  might  be  a  little 
doubtful  whether  the  House  had  power 
to  make  the  order  without  consent.  I  am 
not  sure  whether  it  had  or  had  not,  but 
that  has  been  all  obviated  by  its  being 
agreed  between  the  parties  that  as  to  the 
sale  of  the  security  it  should  be  done. 

I  do  not  think  there  is  anything  farther 
upon  which  I  need  make  any  observation. 
I  was  not  so  much  impressed  by  the  in- 
dorsement on  the  back  of  the  writ  of  a 
smaller  sum  to  be  levied  as  the  noble  and 
learned  Lord  on  the  woolsack  is.  No 
doubt  the  rule  says  that  you  shall  indorse 
it  with  the  proper  sum  to  be  levied,  but 
that  was  not  the  old  law.  The  old  law 
was  that  you  were  to  take  care  that  you 
did  not  abuse  the  process  of  the  Court  by 
exercising  it  vexation  sly.  I  see  that  the 
order  was  made  by  the  Judges  of  their 
own  authority  as  early  as  Hilary  Term, 
1858.  I  cannot  find  that  the  question 
was  ever  brought  before  the  Court  to  say 
what  would  be  the  effect  of  it ;  but  it  is 
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enough  to  say  that  here  sufficient  facts 
are  disclosed  to  shew  that  the  appellant 
has  a  right  to  an  account  in  respect  of 
some  sum.  I  do  not  see  how  that  can  be 
worked  without  taking  an  acconnt  of  the 
whole. 

The  result  is,  that  I  agree  that  the 
matter  should  be  set  right  by  taking  the 
account ;  and  I  think  the  form  of  decree 
which  has  been  read  to  the  House  is  the 
proper  one  to  make. 

Lord  Watson. — I  agree  with  the  result 
at  which  your  Lordships  have  anHived 
upon  the  various  matters  which  have  been 
discussed  in  the  present  appeal. 

I  think  that  the  order  of  Mr.  Justice 
Manisty  has  been  well  brought  under  re- 
view in  this  house.  I  take  it  that  when 
the  appeal  was  taken  to  the  Divisional 
Court  from  his  Lordship's  decree,  it  was 
incompetent  for  that  Court  to  review  the 
decree ;  but  it  was  entirely  .within  the 
competency  of  the  appellant  at  that  time, 
by  presenting  an  appeal  against  the  order 
in  chambers  of  Mr.  Justice  Field,  to  have 
that  order  reversed  and  the  time  enlarged, 
to  the  effect  of  enabling  the  Divisional 
Court  to  review  Mr.  Justice  Manisty's 
order  upon  the  merits.  That,  I  think, 
with  the  consent  of  the  parties,  was  what 
the  Divisional  Court  actually  did.  The 
Judges  there  held  the  necessity  of  the 
appeal  from  Mr.  Justice  Field's  order  and 
the  enlargement  of  the  time,  as  dispensed 
with  by  the  consent  of  the  parties ;  and 
aocordiogly  they  proceeded  in  their  order 
(the  note  of  their  opinion  shews,  as  I  read 
it,  that  they  were  dealing  with  the  case  in 
that  way)  as  if  it  were  an  appeal  upon 
the  merite  from  the  order  of  Mr.  Justice 
Manisty. 

That  being  so,  I  further  agree  with 
your  Lordships  in  holding  that  in  this 
case  the  appellant  did,  at  all  events  by  the 
second  affidavit  which  he  filed,  disclose  a 
case  sufficient  to  entitle  him  to  defend  to 
the  extent  of  having  an  account  taken. 
It  appears  to  me  that  his  averments  upon 
the  other  parts  of  his  case,  upon  which  he 
has  argued  very  strenuously  at  your 
Lordships'  bar,  are  entirely  irrelevant ; 
that  he  stated  no  case  shewing  that  this 
Mutual  Society  is  a  gaming  or  gambling 
society  within  the  meaning  of  the  statute 
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which  he  cited  in  support  of  his  conten- 
tion ;  and  that  he  equally  failed  in  stating 
any  case  of  fraud. 

It  is  a  well-known  and  a  very  proper 
rule  that  a  general  allegation  of  fraud  is 
not  sufficient  to  infer  liability  on  the  part 
of  those  who  are  said  to  have  committed 
it.  And  even  if  that  were  not  the  rule  of 
common  law,  I  think  the  terms  of  Order 
XIV.  would  require  the  parties  to  state  a 
very  explicit  case  of  fraud,  or  rather  of 
facts  suggesting  fraud,  because  I  cannot 
think  that  a  mere  statement  that  fraud 
had  been  committed  is  any  compliance 
with  the  words  of  that  rule,  which  require 
the  defendant  to  state  facts  entitling  him 
to  defend.  The  rule  must  require  not 
only  a  general  and  vagae  allegation,  bat 
some  actual  fact  or  circumstance  or  cir- 
cumstances which,  taken  together,  imply, 
or  at  least  very  strongly  suggest,  that  a 
fraud  must  have  been  committed,  those 
facts  being  assumed  to  be  true. 

The  only  part  of  the  case  upon  which  I 
felt  some  difficulty  during  the  discussion 
was  that  which  related  to  the  character 
of  the  mortgage  bond — the  contention,  I 
mean,  on  the  part  of  the  appellant  that 
the  sum  appearing  to  be  due  on  the  bond 
ought  to  be  split  into  two,  namely,  a  sum 
of  6,000Z.  as  representing  capital  money 
advanced,  and  the  sole  debt  due  according 
to  his  contention,  and  a  smaller  sum  of 
5,221  Z.  as  representing  interest  or  penalty, 
for  it  was  put  in  both  shapes. 

Now,  whatever  the  law  might  have 
been,  if  the  appellant  could  have  shewn 
that  the  substance  of  the  transaction  was 
as  represented  by  him,  it  humbly  appears 
to  me  that  the  contract  to  which  he  refers 
as  supporting  his  contention  does  not 
support  it.  I  think  the  substance  of  the 
transaction  between  the  Mutual  Society 
and  the  appellant  was  this,  that  in  com- 
pliance with  the  rules  of  the  society  he 
undertook  an  obligation  precisely  such  as 
those  rules  contemplated — an  obligation 
to  pay  a  sum  of  11,22  IZ.  as  the  price  of, 
or  consideration  for,  the  interest  which  he 
was  to  take  in  return  in  the  society.  I 
think  it  was  the  plain  intention  of  these 
contracting  parties  that  that  sum  should 
be  paid  and  received,  and  no  other  sum  is 
stipulated  to  be  paid  under  the  bond.  No 
doubt  there  is  a  postponement  of  payment 
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in  certain  events ;  and  the  bond  might  be 
read  either  >a8  a  contract  for  payment  bj 
eighty  instalments,  payment  being  accele- 
rated against  the  mortgagor  in  the  event 
of  his  defanlt,  or  it  might  be  viewed  as  a 
contract  for  immediate  payment,  with  a 
right  and  privilege  to  the  mortgagor  to 
postpone  that  payment  by  making  regular 
quarterly  payments  of  instalments,  each 
equivalent  to  one-eightieth  part  of  the 
capital  sum  to  be  paid.  But,  whichever 
of  these  views  be  taken,  I  do  not  think  it 
possible  to  bring  that  within  the  cases  of 
penalty,  or  to  bring  it  within  the  rule  that 
would  entitle  the  appellant  to  relief  in 
equity.  It  seems  to  me  to  be  a  plain  case 
of  contract  to  repay  that  capital  sum,  and 
there  being  no  illegality  in  the  contract, 
it  does  not  appear  to  me  that  he  is  en- 
titled to  have  it  held  to  be  penalty  or  to 
ask  relief. 

I  fully  agree  that  the  order  which  your 
Lordships  propose  as  that  which  should 
be  made  by  this  House  will  entirely  meet 
the  justice  of  the  case.  I  think  that  it  is 
very  satisfactory  that  your  Lordships  have 
been  able  to  indicate  an  opinion  upon 
points  which  it  is  not  necessary  to  decide 
in  this  case,  because  these,  taken  along 
with  the  admissions  that  have  been  made 
at  the  bar,  will  narrow  to  a  very  great 
extent  the  discussion  upon  the  merits  of 
the  case ;  and  that  is  exceedingly  desir- 
able, as  otherwise  the  sole  result  of  your 
Lordships'  judgment  would  be  to  find 
that,  after  all  the  litigation  which  has 
taken  place,  the  appellant  is  entitled  now 
to  begin  litigation  anew. 

Order  appealed  from  reversed;  cause  re- 
mitted  to  the  High  Court,  with  decla- 
rations and  directions  (17). 


Solicitors — Purkis  &  Perry,  for  appellant ;  Link- 
later,  Hackirood,  Addison  and  Browne,  for 
respondents. 


(17)  These  were,  in  effect,  declarations  that  the 
time  for  appealing  from  the  order  of  Manistj,  J., 
was  to  be  treated  as  enlarged  till  the  2ud  of 
l^ovember,  1878,  when  the  motion  was  made  to 
the  Divisional  Court ;  that  the  order  of  Manisty, 
J.,  ought  to  have  been  discharged,  and  the  appel- 
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June  12,  14,  I      company  t7.  the  bast  and 

15,  17,  18.     r      WEST     INDU     DOCK     COM- 
NOV.  19.      J         PANT.* 

Bill  of  Lading — Pledge  hy  Consignee 
before  Arrival — Delivery  Order  to  Third 
Farty — TiUe  of  Indorsee — Liability  of 
Warehouseman  —  Merchant  Shipping 
Amendment  Act,  1862  (25  ^  26  VicL  c. 
63),  M.  ^1,  68,  73,  75,  l^o. 

Goods  shipped  to  0.,  <w  oumer^  were  before 
arrival  pledged  by  him  to  the  plaintiffs  as 
security  for  an  advance.  The  biU  of  lading 
wa^y  as  is  customary,  in  three  sets,  '*  the  one 
being  accomplished  the  rest  to  stand  void^** 
and  m/ide  the  goods delivercU>le  to  *^  Cor  <w- 
signs,*^  freight  payable  in  London.  0,  tn- 
dorsed  one  copy  of  the  biU  of  lading,  marked 
** first,**  to  the  plaintiffs,  and  also  gave  them 
a  letter  of  charge,  making  the  biU  of  lading 
a  collateral  .security  for  the  advance,  and 
empowering  them  to  sell  the  goods  repre* 
sented  by  the  biU  of  lading  should  defatdt 
be  made  in  the  repayment  of  the  advance. 
The  vessel  went  on  arrival  into  the  dock  of 
the  defendants.  C.  duly  entered  the  goods 
at  the  Custom  House,  and  they  were  after" 
wards,  at  the  request  of  C,  hmded  and  de^ 
posited  with  the  defendants,  tJie  freight 
bring  unpaid.  The  manifest,  a  copy  of 
which  the  captain  lodged  with  the  defen^ 
dants,  authorised  the  defenda/nts  to  deliver 
the  goods  to  the  holders  of  the  bill  of  lading. 
On  the  following  day  the  captain  lodged 
with  the  defendants  a  stop  order  for  freight, 
pursuant  to  the  Merchant  Shipping  Act^ 
1862.  G.  then  produced  and  gave  to  the 
defendants,  unindorsed,  the  second  part  of 
the  bill  of  lading;  the  defendatUs  then 
entered  Gas  the  proprietor  of  tJie  goods.  0. 
paid  the  freight,  the  stop  was  taken  off,  and 

lant  allowed  to  defend  unconditionally  for  the 
purpose  of  taking  an  account ;  and  that  judgment, 
if  signed,  should  have  been  only  as  security  for 
the  balance  of  account ;  and  directions  for  taking 
the  accounts  by  the  Common  Pleas  Division,  the 
judgment  and  execution  to  stand  as  Becuritj  for 
the  ultimate  balance ;  the  costs  in  all  the  Courts 
to  be  paid  by  the  respondents  if  the  balance  at 
the  time  of  the  execution  should  be  less  than  the 
sum  named  in  the  writ  of  execution,  otherwise  by 
the  appellant. 

*  Coram    Bramwell,    L.J.;     Baggallay,    L.J.; 
and  Brett,  L.J. 
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the  defendants  delivered  the  goods  to  W,, 
on  the  production  by  him  of  a  delivery  order 
from  0.  0.  shortly  after  went  into  liquida" 
Hon,  when  the  plaintiffs,  producing  the  in- 
dorsed hill  of  lading,  in  vain  demanded  the 
goods  of  the  defendants. 

In  an  actixm  for  conversion,-'^ 
Held  (by  the  Court  of  Appeal — Bram- 
WBLL,  L.J.,  and  Baogallat,  L.J.;  dissen- 
tienie  Bbbtt,  L.J.),  that  the  defendants 
were  not  liahle.  (By  Bbamwell,  L.J.), 
thai  the  property  in  the  goods  did  not  pass, 
but  thai  there  was  a  pledge  of  them  toith  a 
right  of  redemption  in  0, ;  that  the  duty  of 
the  defendants  was  the  same  as  that  of  the 
shipowner  would  have  been  had  the  goods 
remained  on  board ;  that  the  plaintiffs  aS' 
sented  to  C's  retaining  the  other  parts  of 
the  bill  of  lading,  and  to  the  receipt  by  the 
defendants  of  the  goods  to  hold,  after  freight 
paid,  to  the  order  of  C,  so  that  there  was 
no  conversion.  (By  Bagqallay,  L.  J.),  thai 
the  property  in  the  goods  passed  by  the  de- 
livery of  the  indorsed  bill  of  lading ;  that 
the  landing  of  the  goods  was  the  result  oj 
an  arrangement  between  the  shipowner, 
and  the  defendants;  thai  the  Merchant 
Shipping  Act  did  not  effect  that  the  defen- 
dants  thereafter  held  the  goods  for  the 
plaintiffs,  but  that  they  received  them  to 
hold  to  an  order  of  0,,  and  that  in  the 
absence  of  any  notice  of  title  in  anyone  else, 
tlie  defendarUs  were  bound  to  deal  with 
them  as  directed  by  the  ostensible  owner, 
(By  Bbbtt,  L.  J.),  that  the  defendants  were 
liable;  that  C.  by  indorsing  the  bill  of 
lading  to  the  plaintiffs  passed  the  legal  pro* 
perty  to  the  plaintiffs,  only  reserving  to 
himself  an  equity  of  redemption ;  that  the 
shipowner  was  therefore  bound  to  deliver  to 
the  plaintiffs,  subject  to  the  provisions  of  the 
Merchant  Shipping  Act  as  to  warehousing 
the  goods;  thai  the  defendants  were,  as  such 
warehousemen,  bound  to  hold  the  goods  till 
freight  was  paid,  and  then  to  deliver  to  the 
plaintiffs  as  holders  of  the  bill  of  hiding. 

Appeal  by  the  defendants  &om  a  judg- 
ment of  Field,  J.,  given  on  further  con- 
sideration, after  a  trial  without  a  jury. 

The  case  is  reported  49  Law  J.  Rep. 
Q.B.  303. 

The  fisusts  are  fullj  set  out  in  the  judg- 
ment of  Field,  J.,  and  in  that  of  Brett, 
IiJ. 
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W,  Williams  and  Pollard,  for  the  ap- 
pellants. 

The  Solicitor-Oeneral  (Sir  F.  Herschell) 
(with  him  Bompas  and  Mathew),  for  the 
plaintiffs. 

The  following  cases  were  cited : — 
Barber  v.  Meyerdein  (1),  Caldwell  v.  Ball 
(2),  Bollins  V.  Fowler  (3),  Pigott  v.  Ouhley 
(4),  Pi^kard  v.  Sears  (5),  The  Tigress 
(6),  Fearon  v.  Bow&rs  (7),  Lickbarrow  v. 
Mason  (8),  Sheridan  v.  The  New  Qiuiy 
Company  (9). 

Cur,  adv,  vult. 

The  following  judgments  were  read  on 
Nov.  19  :— 

Brett,  L.J. — This  case  seems  to  me  to 
be  one  of  unusual  difficulty.  The  solution 
of  it  depends  so  entirely  upon  a  minate 
examination  of  the  business  and  legal 
effect  of  each  step  in  the  transactions 
described  in  it  between  the  various  par- 
ties, that  it  seems  to  me  to  be  necessary 
to  state  those  successive  steps  with  con- 
siderable particularity.  The  sugar  which 
is  the  subject-matter  of  the  litigation 
was  shipped  in  Jamaica  by  oue  Elliot, 
and  consigned  to  Messrs.  Cottam,  Morton 
<fe  Co.,  merchants  in  London,  as  owners. 
The  captain  signed  three  copies  of  a  bill 
of  lading,  in  ordinary  form,  dated  the  16th 
of  April,  1878,  in  favour  of  Cottam, 
Morton  &  Co.,  or  their  assigns,  deliver, 
able  on  payment  of  freight.  On  the  15th 
of  May,  1878,  whilst  the  ship  was  at  sea, 
Cottam,  Morton  &  Co.  obtained  an  ad- 
vance from  the  plaintiffs,  who  are  bankers 
in  London,  and  in  respect  of  such  ad- 
vance indorsed  one  copy  of  the  set  of  the 
bills  of  lading,  and  handed  it  to  the  plain- 
tiffs, with  a  letter  of  charge  in  the  follow- 
ing form :   "  May  15,  1878.     We  beg  to 

(1)  36  Law  J,  Rep.  C.P.  48,  249;  39  Law  J. 
Rep.  C.P.  187;  Law  Rep.  2  C.P.  60;  Ibid.  4 
E.  &  L  App.  317. 

(2)  1  Tirm  Rep.  205. 

(3)  44  Law  J.  Rep.  Q.B.  169;  Law  Rep.  7 
E.  &  L  App.  767. 

(4)  16  Com.  B.  Rep.  N.S.  701  ;  33  Law  J.  Rep. 
C.P.  134. 

(6)  6  Ad.  &  E.  469. 

(6)  Brown  &  Lush,  30 ;  32  Law  J.  Rep.  Adm.  97. 

(7)  1  Sm.  L.C.  ed.  9,  at  p.  706  n. ;  1  H.  Black. 
864. 

(8)  1  Sm.  L.C.  ed.  8,  at  p.  763. 

(9)  28  Law  J.  Rep.  CP.  68. 
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apply  for  an  advance  of  13,000Z.,  to  be 
repaid  on  or  before  the  15th  of  July, 
1878,  on  bills  of  lading  in  schedule  over- 
leaf, to  be  lodged  with  you  as  coUateral 
security.  We  may,  with  your  consent, 
substitute  other  bills  of  lading  for  all  or 
any  of  the  bills  of  lading  now  lodged  by 
us.  We  further  agree  that  the  total  of 
our  indebtedness  to  you  in  respect  of  this 
advance,  and  any  other  advances  from  you 
to  us  on  bills  of  lading,  or  any  other 
account,  shall  be  regarded  as  collaterally 
secured  by  all  bills  of  lading  lodged  by 
us  with  you,  and  in  your  possession  from 
time  to  time.  In  event  of  default  being 
made  in  payment  of  this  or  any  other  ad- 
vance  from  you  to  us  at  due  date,  or  in 
other  case  of  need,  you  are  at  liberty  to 
realise  all  the  produce  represented  by  the 
bills  of  lading  in  your  possession.''  The 
ship  arrived  on  the  27th  of  May,  and 
went  into  the  East  and  West  India  Docks, 
belonging  to  the  defendants,  the  Dock 
Company.  Cottam,  Morton  &  Co.  entered 
the  goodE  at  the  Custom  House,  and  after- 
wards perfected  such  entry.  On  the  28th 
of  May  the  captain,  with  the  knowledge 
and  at  the  request  of  Cottam,  Morton  & 
Co.,  landed  the  sugar,  and  deposited  it 
with  the  defendants,  the  freight  not  being 
paid.  The  captain  landed  at  the  same 
time  the  whole  of  his  cargo,  destined 
partly  for  other  people.  At  the  time  of 
80  doing  the  captain  lodged  with  the 
defendants  a  copy  of  his  manifest,  the 
copy  being  made  by  entries  on  a  form  of 
manifest  distributed  by  the  defendants. 

The  names  of  Cottam,  Morton  &  Co. 
and  others  were  entered  in  the  manifest 
as  "  consignees  "  of  the  goods  severally 
consigned  to  them.  At  the  bottom  of  the 
defendants'  forms  of  manifest  there  was  a 
printed  statement  as  follows :  **  I  declare 
the  above  to  be  a  true  copy  of  the  mani- 
fest of  the  cargo  of  the  above  ship,  and 
hereby  authorise  the  East  and  West  India 
Dock  Company  to  deliver  the  same  to  the 
consignees  as  above  or  to  the  holders  of 
the  bills  of  lading."  In  the  present  case 
the  words  "  to  the  consignees  as  above  " 
were  struck  out,  and  the  captain  signed 
the  order  as  an  authority  in  terms  to 
deliver  the  same  to  the  holders  of  the 
bills  of  lading.  On  the  back  of  the  form 
of  manifest  was  a  memorandum  for  the 
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guidance  of  captains  and  owners  of  all 
vessels  entering  the  East  and  West  India 
Docks  to  discharge  their  cargoes  in  respect 
to  making  their  reports  and  completing 
their  manifests :  *'  The  report  of  the  ship 
and  of  the  cargo  must  be  made  at  the 
Custom  House  within  twenty-four  hours 
after  her  arrival ;  and  two  true  copies  of 
the  manifest  of  the  cargo  must  be  de- 
livered into  the  general  office  of  the  East 
and  West  India  Dock  Company  at  the 
dock  house,  &c.  No  ships  can  receive 
their  rotation  or  be  allowed  to  break  bulk 
until  tbeir  cargoes  are  duly  entered,  and 
such  cargoes  will  be  landed  in  due  soc- 
cession  according  to  the  strict  order  in 
which  the  manifests  are  delivered  at  the 
general  office.  Care  must  be  taken  that 
the  names  or  firm  of  the  consignees  agree 
with  the  bills  of  lading."  "Notice  to 
detain  the  cargo  for  freight,  and  for  sub- 
sequently removing  the  stop,  should  be 
given  on  the  printed  forms,  which  may 
be  obtained  at  the  general  office."  "  By 
the  Act  25  <fc  26  Vict.  c.  63.  s.  68,  4c., 
goods  landed  in  the  docks  and  lodged  in 
the  custody  of  the  company  are  subject 
to  the  same  claim  for  freight  as  saoh 
goods  were  subject  to  and  liable  to  while 
the  same  were  on  board  the  vessel,  and 
upon  due  notice  on  that  behalf  being  given 
will  be  detained  accordingly."  "  No 
goods  can  be  stopped  for  freight  after  the 
documents  for  delivery  have  been  issued." 
Upon  the  landing  of  goods  in  their  docks 
and  delivery  of  them  into  their  custody, 
the  defendants  were  in  the  habit  of  having 
a  copy  of  the  bill  of  lading  of  the  goods 
entered  on  a  form  of  bill  of  lading  of  their 
own.  On  the  back  of  this  form  was  a 
memorandum :  "  When  the  consignee  in 
the  manifest  is  not  the  holder  of  the  bill  of 
lading  or  the  goods  are  reported  as  con- 
signed to  order,  the  bill  of  lading  must  be 
produced,  and  a  duplicate  or  true  copy 
thereof  deposited,  except  for  East  India 
produce,  in  such  cases  the  originals  only 
can  be  accepted."  "  Particular  attention 
is  necessary  in  the  regularity  of  the  in- 
dorsements, as  the  company's  officers 
cannot  pass  any  bill  of  lading  on  which 
the  authority  of  the  shipper  to  the  holder 
is  not  deduced  by  a  complete  and  accurate 
chain  of  indorsements."  "  In  all  cases  of 
informality  in  bills  of  lading,  from  want 
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of  indorsement,  &c.,  or  of  their  being  lost, 
application  mast  be  made  to  the  coart  by 
letter,  stating  the  circumstances  and  en- 
closing  any  documents  which  will  shew 
the  title  to  the  goods ;  in  every  such  case 
the  applicant  must  engage  to  indemnify 
the  company  by  bond  or  otherwise  as  the 
court  may  direct." 

On  the  29th  of  May  the  captain  lodged 
with  the  defendants  a  stop  order  for  the 
freight  pursuant  to  the  Act  25  &  26  Vict, 
c.  63.  s.  68 :  "I  hereby  give  you  notice 
to  detain,  &o.,  the  goods,  except  samples, 
Ac.,  until  the  freight,  &c.,  shall  be  paid, 
d^."  In  the  present  case  Cottam,  Morton 
&  Co.,  instead  of  filling  up,  at  the  time  of 
the  landing  of  the  goods  as  above  de- 
scribed, a  bill  of  lading  form  of  the 
defendants,  so  as  to  make  it  a  copy  of  the 
bill  of  lading  of  the  sugar,  brought,  on  the 
3Ist  of  May,  and  handed  to  the  defen- 
dants one  of  the  copies  of  the  bill  of 
lading  of  the  sugar.  Whereupon  the 
defendants  made  an  entry  in  a  column  of 
their  books  of  the  name  Cottam,  Morton 
&  Co.  under  a  heading — "  Proprietor  by 
bill  of  lading  or  transfer  order."  The 
copy  bill  of  lading  thus  handed  to  the 
defendants  was  not  indorsed.  On  the  7th 
of  June,  on  payment  of  the  freight  by 
Cottam,  Morton  &  Co.,  the  stop  for 
freight  was  taken  off  by  authority  of  the 
captain's  agents.  On  the  3rd  of  July 
Cottam,  Morton  &  Co.  j^ve  a  delivery 
order  of  the  sugar  to  Williams  <fc  Co., 
which  order  was,  on  presentation  to  the 
defendants,  accepted  by  them,  and  on 
it  they  afterwards  delivered  the  sugar 
to  Williams  &  Co.  Cottam,  Morton  & 
Co.  filed  their  petition  for  liquidation  on 
the  15th  of  August.  The  plaintiffs  de- 
manded the  sugar  of  the  defendants,  pro- 
ducing to  them  the  indorsed  bill  of  lading, 
but  could  not  obtain  delivery,  the  sugar 
having  been  already  delivered  to  Williams 
&Co. 

The  first  step  to  be  considered  is  the 
advance  by  the  plaintiffs  to  Cottam,  Mor- 
ton So  Co.,  the  indorsement  in  respect  of 
it  of  the  bill  of  lading  by  Cottam,  Morton 
&  Co.,  and  the  signing  by  them  and 
the  acceptance  by  the  plaintiffs  of  the 
accompanying  letter  of  charge.  The 
business  effect  was,  according  to  the  mani- 
fest intention  of  the  parties,  as  it  appears 
Vol,  60.— Q.B.,  C.P.  dc  Exc». 
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to  me,  to  give  to  the  bank  until  the 
advance  should  be  repaid  the  security  of 
the  goods  ;  but  in  such  a  manner  as  that 
the  borrowers  of  the  advance  might  in  the* 
meantime  deal  with  regard  to  the  goods, 
to  a  certain  extent,  as  owners  of  them. 
They  were  to  have  the  power  of  making 
contracts  as  to  their  ultimate  disposal; 
they  might,  on  the  arrival  of  the  ship,  so 
far  as  the  plaintiffs  were  concerned,  select 
the  wharf  or  dock  in  which  the  goods 
were  to  be  deposited  until  the  freight 
should  be  paid ;  they  might  perfect  the 
entry  at  the  Custom  House  ;  they  might 
do  everything  with  regard  to  the  goods 
which  an  unshackled  owner  might  do, 
except  take  them  into  their  own  posses* 
sion  or  deliver  them  actually  into  the 
possession  of  any  other  persons  than  the 
plaintiffs,  to  be  held  by  such  persons 
otherwise  than  subject  to  the  plaintiffs' 
right  of  actual  possession  immediately  the 
freight  should  be  paid.  As  between  the 
plaintiffs  and  Cottam,  Morton  &  Co.,  the 
freight  was  not  to  be  paid  by  the  latter 
until  they  had  redeemed  the  bill  of  lading 
from  the  plaintiffs.  I  think  this  is  so, 
because,  if  the  other  copies  of  the  bills  of 
lading  had  been  destroyed,  as  they  ought 
to  have  been,  the  dock  company  would  not 
have,  as  a  matter  of  fact,  delivered  to  Cot- 
tam, Morton  &  Co.  without  the  production 
of  a  copy  of  the  bill  of  lading,  which  must 
then  have  been  the  redeemed  one  re-in- 
dorsed by  the  bank.  Cottam,  Morton  & 
Co.  would  not  in  regular  course  have 
deposited  any  copy  of  the  bill  of  lading 
with  the  dock  company,  they  would  have 
made  a  copy  of  the  bill  of  lading  on  a 
form  of  the  defendants. 

The  power  left  to  Cottam,  Morton  & 
Co.  was,  according  to  the  intention  of  the 
parties,  not  a  power  to  act  as  agents  for 
the  plaintiffs,  but  a  power  to  act  on  their 
own  behalf,  in  respect  of  the  conditional 
equitable  interest  in  the  goods  still  left  by 
the  agreement  in  them.  The  legal  effect 
of  the  transaction,  in  my  opinion,  was, 
that  by  the  indorsement  of  the  bill  of 
lading  the  legal  property  in  the  sugar  was 
transferred  to  the  plaintiffs,  and,  as  be- 
tween them  and  Cottam,  Morton  &  Co.,  a 
legal  right  to  the  immediate  actual  pos- 
session of  the  sugar  by  the  plaintiffs  on 
the  arrival  of  the  ship ;  but  by  the  letter 
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of  charge  there  was  lefl  to  Cottam,  Mor- 
ton Sd  Go.  an  equitable  right  to  resume 
the  legal  and  absolute  ownership  of  the 
sugar  on  repayment  of  the  advance,  and 
an  equitable  right  that  the  plaintiffs  should 
not  for  a  specified  time  exercise  any  rights 
of  ownership  over  the  sugar,  but  that 
Cottam,  Morton  &  Co.  might  exercise  any 
such  riehts  which  would  not  be  inconsis- 
tent with  the  validity  of  the  plaintiffs' 
security.     The  relation  between  two  such 
parties  was  likened  by  Mr.  Justice  Willes,  in 
Barber  v.  Meyer  stein  (1),  to  that  between 
a  pledgor  and  pledgee  of  goods,  where  the 
goods  under  pledge  are  left  in  or  given 
into  the  actual  custody  of  the  pledgor  to 
be  used  by  him,  but  are  held  to  be  never- 
theless in  the  constructive  possession,  for 
the  purpose  of  the  validity  of  the  pledge, 
of  the  pledgee,  inasmuch  as  without  such 
possession  there  could  be  no  valid  pledge, 
which  was  nevertheless  intended  to  be 
valid.     I  think,  however,  that  he  was 
speaking  of  the  likeness  of  the  business 
views  in  the  two  cases,  and  not  of  the 
legal  view.     To  say  that  an  indorsement 
of  a  bill  of  lading  for  an  advance  is  only  a 
pledge  seems  to  me  to  be  inconsistent  with 
what  has  always  been  considered  to  be 
the  result  of  lAckharrow  v.  Mason  (8), 
namely,  that  such  an  indorsement  passes 
the  legal  property.     It  is  suggested  that 
the  indorsemeut  of  a  bill  of  lading,  when 
accompanied  by  such  a  letter  of  charge, 
has  not  the  same  fulness  of  effect  in  pass« 
ing  the  property  as  if  there  were  no  such 
letter  of  charge.    But,  upon  consideration, 
I  am  of  opinion  that  an  indorsement  of  a 
bill  of  lading  for  an  advance  does,  by  the 
mercantile  law  of  England,  pass  abso- 
lutely the  legal  property  in  the  goods  to 
the  indorsee,  and  a  consequent  right  in 
law  of  immediate  actual  possession  against 
all  the  world  except  some  one  who  may 
have  an  independent  superior  legal  right 
of  temporary  possession.     The  right  of 
the  borrower  of  an  advance  on  an  indorse- 
ment of  a  bill  of  lading  is,  in  my  opinion, 
an  equity  which  exists  only  between  him 
and  the  lender.     I  think  the  indorsement 
of  a  bill  of  lading  for  an  advance  has  by 
the  law  merchant  the  same  effect  as  a  bill 
of    sale    has    by  the    common    law    to 
pass  the  legal  property  in  goods ;  and  in 
either  case  an  equity  may  be  reserved 
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which  was  still  an  equity  though  recog- 
nised by  the  common  law  Courts.     The 
plaintiffs,  therefore,  on  the  indorsement 
of  the   bill  of  lading  to  them,  had,  aa 
against  Cottam,  Morton  <fe  Co.  and  all  the 
world,  the  legal  property  in  the  sugar, 
and  as  against  Cottam,  Morton  &  Co.  and 
all  the  world,  except  the  shipowner,  a 
legal  right  at  common  law  to  immediate 
actual  possession  of  the   sugar  on   the 
arrival  of  the  ship.     The  shipowner,  until 
the  freight  should  be  paid,  had  a  superior 
legal  right  to  temporary  possession ;  but 
on  payment  of  the  freight  the  legal  right 
to  immediate  possession  would  be  in  the 
plaintiffs  and  in  them  alone.      Cottam, 
Morton  &  Co.,  as  between  themselves  and 
the  plaintiffs,  had  an  equitable  right  to 
deal  with  the  sugar,  as  if  they  were  still 
the  owners  of  it,  in  any  way  not  inconsis- 
tent with  the  safety  of  it  as  a  security  to 
the  plaintiffs ;  but  any  taking  or  giving 
of  possession  by  them  otherwise  than  as 
subordinate  and  subject  to  the  plaintiffs' 
power  to  take  immediate  actual  possession 
would  be  inconsistent  with  such  safety. 
The  equity  existed  solely  as  between  the 
plaintiffs    and    Cottam,   Morton    &   Co. 
There   was  nothing  to   raise  an  equity 
between  the  plaintiffs  and  anyone  else. 
As  regards  all  other  people,  the  sugar  was 
absolutely  and  unconditionally,  in  law  and 
in  equity,  the  sugar  of  the  plaintiffs,  to 
which,  on  payment  of  the  freight — ^unless 
some  other  independent  right  should  have 
accrued — they  would  have  a  right  of  im- 
mediate actual  possession.     No  dealing 
between  Cottam,  Morton  &  Co.  and  other 
persons,  unauthorised  by  the  plaintiffs  or 
by  the  law,  could  affect  the  plaintiffs' 
rights  of  property  and  possession.     By 
the  indorsement  of  the  bill  of  lading  the 
plaintiffs,  as  it  seems  to  me,  acquired  also 
another  legal  statutable  right  and  incurred 
a  corresponding  legal  statutable  liability. 
By  the  Bill  of  Lading  Act,  18  &  19  Vict, 
c.  111.  S8.  1  and  2,  **  every  indorsee  of  a 
bill  of  lading,  to  whom  the  property  in 
the  goods  therein  mentioned  shall  pass 
upon  or  by  reason  of  such  consignment 
or   indorsement,   shall   have   transferred 
to  and  vested  in  him  all  rights  of  suit, 
and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract 
contain^  in  the  bill  of  lading  bad  been 


lOOHAELMAS  1880  to  MICHA£LMAS  1881. 


Vol.  50.] 

Glyn^  MiUs  ^  Co,  y.  East  and  West  India  Dock 

made  with  himself."  "Nothing  herein 
contained  shall  prejudice  or  affect  any 
right  of  stoppage  in  transitu  or  any  right 
to  claim  froight  against  the  original 
shipper  or  owner/'  Ac,  <fcc.  It  was 
soggested  for  consideration  that  this 
statute  might  only  apply  where  the  in- 
dorsement and  the  attendant  circam- 
stanoes  passed  a  complete,  clean  transfer, 
untrammelled  by  any  limitation  either  at 
law  or  in  equity.  But  this  cannot  be, 
without  adding  words  to  the  enactment 
for  which  there  appears  no  necessity.  If 
in  the  case  supposed  it  is  assumed  that 
the  l^al  property  in  the  goods  has  passed 
upon  or  by  reason  of  the  indorsement,  the 
words  of  the  statute,  construed  in  their 
ordinary  sense,  are  satisfied,  and  then  the 
enactment  in  its  ordinary  sense  must  take 
effect.  If  it  be  true  to  say  that  the  pro- 
perty does  not  pass,  that  there  is  no  more 
than  a  pledge,  wherein  the  property  does 
not  pass,  then  I  think  the  Bill  of  Lading 
Act  does  not  apply.  But,  as  I  have  said, 
I  am  of  opinion  that  the  property  does 
pass.  As  the  statute  is,  in  my  opinion, 
applicable,  the  rights  of  suit  under  the 
contract  against  the  shipowner — that  is, 
the  rights  to  performance  of  the  contract 
by  the  shipowner — are  transferred  to  the 
indorsee.  If  it  were  not  for  the  subse- 
quent part  of  the  enactment — that  is, 
section  2 — the  meaning  of  the  word 
**  transferred  "  would  be,  that  all  rights 
and  liabilities  under  the  contract  would 
arise  and  exist  between  the  shipowner 
and  the  indorsee,  and  would  cease  be- 
tween the  shipowner  and  the  indorser  if 
he  was  the  original  shipper  or  owner.  All 
such  rights  and  liabilities  are  so  '*  trans- 
ferred " — ^that  is  to  say,  so  arise  and  so 
cease — except  such  as  are  reserved  by  the 
proviso  in  section  2.  No  right  is  reserved 
to  the  original  owner  or  shipper  except 
the  right  to  stop  in  transitu.  Therefore, 
by  virtue  of  the  statute,  the  original 
owner  or  shipper  has  lost  all  accruing 
claims  and  rights  to  performance  under 
the  contract  against  the  shipowner,  and 
all  such  claims  and  rights  are  transferred 
to  the  indorsee.  By  the  indorsement, 
therefore,  Cottam,-  Morton  &  Co.  lost  all 
rights  to  insist  on  any  performance  by 
tne  shipowner  of  the  bill  of  lading  con- 
tract;   and  such  rights,  as  against  the 
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shipowner,  were  transferred  to  the  plain- 
tiffs, accompanied  by  liabilities.  As 
between  the  plaintiffs  and  the  shipowner, 
the  latter  retained  his  lien  upon  their 
goods  for  his  freight,  but  was  bound  to 
them,  on  payment  of  his  freight,  to  fulfil 
the  bill  of  lading  obligations  as  to  the 
delivery  of  the  goods — that  is,  as  it  seems 
to  me,  to  delivery,  unless  something  inter- 
vened to  relieve  them,  to  the  plaintiffs  or 
their  assigns.  The  next  step  in  the 
transactions  which  was  discussed  was  the 
entry  at  the  Custom  House.  That  was 
conducted  by  Cottam,  Morton  &  Co. 
They  might  properly  do  so,  as  far  as  the 
Customs  statutes  were  concerned,  as  ori- 
ginal consignees  or  importers,  although 
they  had  subsequently  to  the  shipment 
indorsed  the  bill  of  lading.  Such  being 
the  law,  no  one  could  properly  be  mis- 
led from  the  fact  of  their  so  doing  into 
a  beUef  that  they  had  not  indorsed  the 
bill  of  lading  for  an  advance.  It  follows 
that  the  fact  of  their  conducting  the  Cus- 
toms entry  had  no  legal  effect  on  the 
plaintiffs'  rights  (if  any)  against  either 
the  shipowner  or  the  defendants.  The 
next  step,  therefore,  to  be  examined  is 
the  deposit  of  the  sugar  for  custody  with 
the  defendants,  accompanied  by  a  stop 
order  for  freight  given  by  the  captain. 
Assuming  even  that  the  deposit  with  the 
defendants  was  a  deposit  in  fact,  accepted 
by  them  at  the  request  of  Cottam,  Morton 
&  Co.,  and  not  by  the  sole  order  of  the 
captain,  the  question  is.  What  was  the 
legal  effect  of  the  whole  of  that  step  of 
the  transaction  ?  If  the  delivery  by  the 
captain  to  the  defendants  was  equivalent 
to  a  delivery  to  Cottam,  Morton  &  Co., 
the  captain  thereby  lost  his  lien  for 
freight.  Yet  if  the  delivery  to  the  defen- 
dants was  a  delivery  to  them  as  agents  of 
Cottam,  Morton  So  Co.,  it  was  equivalent 
to  a  delivery  to  Cottam,  Morton  &  Co. 
If  the  defendants  accepted  the  goods 
simply  as  agents  for  Cottam,  Morton  & 
Co.,  they  could  only  have  a  right  of  action 
for  rent  aeainst  Cottam,  Morton  &  Co., 
and  could  have  no  right  1x>  hold  the  plain- 
tiffs' property  as  by  virtue  of  a  lien  for 
rent  available  against  the  plaintiffs.  It  is 
obvious,  as  it  seems  to  me,  from  these  con- 
siderations, as  also  even  more  clearly  from 
the  references  in  terms  to  the  Merchant 
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Shipping  Amendment  Act  which  are  con- 
tained in  all  the  docnments  as  to  the 
reception  of  the  sngar  by  the  defendants, 
and  the  stop  for  freight  by  the  captain, 
that  all  the  three  parties — the  merchants, 
the  captain  and  the  dock  company — were 
dealing  with  the  sngar,  not  under  con- 
tracts expressed  or  to  be  implied,  bat 
solely  under  and  subject  to  the  enactments 
contained  in  the  stetute — the  Merchant 
Shipping  Acts  Amendment  Act,  1862  (25 
Sd  26  Vict.  c.  63.),  bs.  66  to  77.  It  follows 
that  the  legal  rights  and  liabilities  of  each 
were  those  enacted  by  the  statute,  and 
depend  as  to  their  effect  upon  the  true 
legal  construction  of  the  statute.  The 
statute  does  not  deal  with  the  case  of  a 
delivery  of  goods  to  a  person  ready  to 
take  delivery  after  paying  freight.  It 
deals  with  the  case  of  no  such  person 
being  ready  to  take  delivery.  If  the 
goods  are  landed  and  deposited  under  the 
statute,  they  are  assumed  by  it  to  be  so 
landed  and  deposited  by  the  captain. 
"  Where,"  says  section  67,  "  the  owner 
of  any  goods  imported  in  any  ship*' 
(**  owner  '  being  said  by  the  interpreta- 
tion clause  to  include  every  person  who  is 
for  the  time  being  entitled,  either  as  owner 
or  agent  for  the  owner,  to  the  possession 
of  the  goods),  "  where  the  owner  fails  to 
make  entry  thereof,  or,  having  made 
entry  thereof,  to  land  the  same,  or  take 
delivery  thereof,  .  .  .  the  shipowner 
may  make  entry  of  and  land  or  un- 
ship the  said  goods  at  the  times,  in  the 
manner  and  subject  to  the  conditions  fol- 
lowing." A  landing  under  this  section  is 
therefore  a  landing  by  the  shipowner. 
The  place  in  or  into  which,  if  he  lands,  he 
must  deposit  the  goods  is  then  stated : 
'*  The  shipowner,  in  landing  goods  by 
virtue  of  this  enactment,  shall  place  them 
in  or  on  some  wharf  or  warehouse." 
Section  68  says,  "If  at  the  time  when 
any  goods  are  landed  from  any  ship  and 
placed  in  the  custody  of  any  person  as 
a  wharf  or  warehouse  owner"  (which  is 
a  landing  under  the  statute,  and  there- 
fore is  a  landing  by  the  shipowner), 
"the  shipowner  gives  to  the  wharf  or 
warehouse  owner  notice  in  writing  that 
the  goods  are  to  remain  subject  to  a 
lien  for  freight,  or  other  charges  pay- 
able to  the  shipowner,"  Ac,  "  the  goods 
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so  landed  shall,  in  the  hands  of  the  wharf 
or  warehouse  owner,  continue  liable  to 
the  same  lien  (if  any)  for  such  charges 
as  they  were  subject  to  before  the  landing 
thereof."  And  then  the  section  deals 
with  the  obligation  or  duty  of  the 
wharfinger :  "  And  the  wharf  or  ware- 
house owner  receiving  such  goods  "  (that 
is,  receiving  under  the  statute)  "  shall  re- 
tain them  until  the  lien  is  discharged," 
&c.  Section  73  says,  "If  the  lien  is 
not  discharged,  .  .  .  the  wharf  or  ware- 
house  owner  may,  and  if  required,"  <fcc., 
"  shall  ....  sell  ....  the  said  goods." 
Section  75  says,  "  In  every  case  of  any 
such  sale  as  aforesaid,  the  wharf  or 
warehouse  owner  shall  apply  the  moneys 
received  from  the  sale  as  follows,  and 
in  the  following  order,"  <fec. :  first,  in 
payment  of  duties ;  second,  of  expenses  of 
sale;  third,  of  rents,  rates  and  charges 
due  to  the  wharf  or  warehouse  owner  in 
respect  of  the  said  goods ;  fourth,  of  the 
amount  claimed  as  due  for  freight ;  and 
the  surplus  shall  be  paid  to  the  owner 
of  the  goods.  Section  76  :  "  Whenever 
goods  are  placed  in  the  custody  of  a  wharf 
or  warehouse  owner  under  the  authority 
of  this  Act,  the  said  wharf  or  warehouse 
owner  shall  be  entitled  to  rent  in  respect 
of  the  same,  and  shall  also  have  power 
from  time  to  time,  at  the  expense  of  the 
owner  of  the  goods,  to  do  all  such  reason- 
able acts  as  in  the  judgment  of  the  said 
wharf  or  warehouse  owner  are  necessary 
for  the  proper  custody  and  preservation 
of  the  said  goods,  and  shall  have  a  lien  on 
the  said  goods  for  the  said  rent  and  ex- 
penses." Now  the  person  who  is  assumed 
to  deliver  the  goods  to  the  wharfinger 
or  warehouseman,  when  they  are  treated 
as  delivered  under  this  statute,  is  the 
shipowner.  If  there  were  any  contract 
with  the  wharfinger  or  warehouseman 
outside  the  statute,  it  must  then  be  be- 
tween him  and  the  shipowner.  There  is 
no  express  contract  by  the  shipowner  to 
be  liable  to  an  action  for  rent  or  charges. 
Can  it  be  implied  that  the  captain  who 
intends  to  sail  away  intends  to  bind  him- 
self or  his  owners  to  a  contract,  or  that 
the  wharfinger  who  knows  the  rights 
given  to  himself  by  the  statute,  and  that 
the  captain  intends  to  sail  away,  has  a 
right  to  suppose,  or  does  suppose,  that 
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the  captain  intends  to  bind  himself  or  his 
owners  to  a  contract  ?     The  statute  im- 
poses in  terms  no  contract ;  but  it  gives 
certain  rights  by  way  of  remuneration  to 
the  wharfinger  or  warehoaseman.    These 
rights  being  so  given,  there  seems  no- 
thing from  which  a  contract  giving  any 
other  rights  can  be  inferred  to  be  given 
by  the  statute.     There  is  no  contract, 
therefore,  with  the  shipowner;  none  is 
given  by  the  statute  with  the   original 
consignee  of  the  goods  or  with  the  real 
owner  of  the  goods.     There  is  nothing 
from  which  any  contract  giving  a  right 
to  sue  for  rent  or  charges  can  be  in- 
ferred with  either  of  them.     There  is, 
therefore,  no  such  contract ;  there  is  no 
contract  with  anyone.     The  remedies  of 
the  warehouseman  or  wharfinger  are  the 
power  of  sale  and  the  lien  given  by  the 
statute.     Both  of  these  take  effect  upon 
the  goods  ;  that  is  to  say,  both  are  effec- 
tive only  against  him  to  whom  the  goods 
belong;  that  is  to  say,  against  the  real 
owner  of  the  goods  at  the  time  of  the 
sale.     There  is  no  specific  statement  in 
the  statute  as  to  the  person  for  whom  the 
wharfinger  or  warehouseman  is  to  hold 
the  goods  at  the  moment  the  stop  for 
freight  is  taken  off — no   specific  enact- 
ment as  to  the  person  to  whom  he  is  to 
deliver  the  goods.     If  he  sells,  the  per- 
son for  whom  he  is  to  hold  the  surplus 
is  "  the  owner  of  the  goods  "  (section  /5). 
That  must  be  the  person  whose  property 
is  sold — that  is,  the  real  owner  at  the 
time  of  the  sale.     It  follows,  as  it  seems 
to  me,  that,  by  the  only  reasonable  intend- 
ment which  can  be  made — and  an  intend- 
ment must  be  made — ^the  wharfinger  or 
warehouseman,  by  virtue  of  the  statute, 
holds  from  the  time  the  stop  for  freight 
is  taken  off  for,  and  is  then  and  after, 
wards  bound  to  deliver  to  the  real  owner 
of  the  goods.     If  it  is  held  that  he  may 
deliver  to  anyone  else,  he  may  have  the 
captain's  lien  and  his  own  paid  off  by  the 
owner  of  the  goods,  against  whose  in- 
terest such  lien  is  alone   effective,  and 
may,  nevertheless,  deliver  the  goods  to 
the  person  who  is  no  longer  owner.     If 
the  wharfinger  or  warehouseman    thus 
holds,  as  I  think  he  does  under  the  sta- 
tute and  according  to  its  enactments,  he 
18  not  in  the  same  position  as  the  ship- 
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owner  was  whilst  the  goods  were  on  board. 
He  has  different  rights  and  different  lia- 
bilities ;  he  is  not  the  mere  agent  of  the 
shipowner.  There  is  nothing  that  I  can  see 
in  the  statute  which  would  authorise  him 
to  give  back  the  goods  to  the  shipowner. 
There  is  nothing  which  would  make  the 
shipowner  liable  for  any  acts  of  the  wharf- 
inger or  warehouseman.  The  shipowner 
has  no  longer  charge  or  power  or  liabilities 
with  regard  to  the  goods ;  he  has  only 
his  right  of  lien  for  freight.  The  relation 
of  the  wharfinger  or  warehouseman  to  the 
goods  is  a  statutory  relation,  with  statu- 
tory rights  and  liabilities  attaching  to 
him  and  to  him  alone.  The  statute  does 
not  give  any  rights  to  the  shipowner  ex- 
cept the  right  of  lien  after  he  bas  landed 
and  delivered  the  goods.  It  imposes  no 
liabilities  on  the  shipowner ;  there  is  no- 
thing affecting  the  plaintiffs'  rights  other 
than  the  effect  produced  on  them  by  the 
statute.  The  only  way  in  which  they 
could  have  been  affected  by  the  statute 
would  have  been  that  their  goods  might 
have  been  detained  or  sold  for  the  freight 
and  charges.  They  were  not  detained  or 
sold  for  either,  but  were  sold  and  given 
up  in  a  way  not  authorised  by  the  statute. 
If  I  am  right  in  saying  that  the  wharf- 
inger or  warehouseman  is  not  identified 
with  the  shipowner,  the  question  raised 
as  to  the  right  of  the  shipowner  to  de- 
liver to  the  person  first  presenting  to 
him  a  copy  of  the  bill  of  lading  does  not 
arise.  The  Bills  of  Lading  Act  does  not 
transfer  the  rights  and  liabilities  of  the 
contract  in  the  bill  of  lading  from  the 
original  shipper  to  the  indorsee  so  that 
they  should  arise  between  him  and  the 
wharfinger  or  warehouseman,  but  only 
so  as  they  should  arise  between  him  and 
the  shipowner.  But  if  the  defendants 
could  rely  upon  the  rights  given  to  the 
shipowner  as  against  the  indorsee  of  the 
bill  of  lading,  by  the  transfer  of  the  bill 
of  lading  contract,  I  do  not  think  that 
the  shipowner  would  have  been  excused 
as  against  the  plaintiffs  for  a  delivery  to 
the  order  of  Cottam,  Morton  &  Co.,  upon 
the  production  of  the  copy  of  the  bill  of 
lading  held  by  them,  after  they  had  effect- 
ively and  validly  indorsed  the  whole  bill 
of  lading  by  indorsing  a  copy  of  it  to 
the  plaintiffs  for  value.      It  cannot  be. 
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I  think,  fairly  said  that  the  plaintiffs 
were  guilty  of  laches  in  not  obtaining 
possession  of  all  three  copies  of  the  bill 
of  lading.  All  the  Courts  so  stated  in 
Barber  v.  Meyerstein  (1),  and  everyone 
conversant  with  business  knows  that  no 
such  thing  is  ever  done.  But  it  is  said 
that  the  captain  has  the  right  by  virtue 
of  the  words  in  the  bill  of  lading — "  The 
one  of  which  being  accomplished,  the 
others  to  stand  void."  Can  it  be  main- 
tained that  the  meaning  of  these  words 
is  to  impose  a  duty  or  give  a  right  to  the 
captain,  under  all  circumstances,  to  de- 
liver to  the  person  who  first  presents  to 
him  a  copy  of  the  bill  of  lading  ?  If  so, 
he  may,  or,  as  they  are  part  of  the  con- 
tract, must,  so  do,  although  the  real  in- 
dorsee is  present,  and  satisfies  the  ship- 
owner that  he  is  the  real  indorsee.  Yet 
that  was  not  contended,  nor  could  it,  in 
my  opinion,  be  reasonably  contended.  If 
so,  although  the  captain  is  informed  by 
bis  owner  and  by  the  real  indorsee,  and 
by  the  indorser  during  the  voyage,  that 
the  bill  of  lading  has  been  indorsed  for 
value,  and  that  his  contract  liability  to 
deliver  to  the  assigns  of  the  indorser  has 
thereby,  by  virtue  of  the  Bills  of  Lading 
Act,  become  a  contract  liability  with  the 
indorsee  to  deliver  to  him  or  to  his  as- 
signs, he  may  fulfil  that  contract  with  the 
indorsee  by  delivering  the  goods  to  a 
person  who  is  not  the  assignee  of  the  in- 
dorsee, nor  even  the  legal  assignee  of  the 
indorser.  The  known  practice  of  mer- 
chants to  accept  an  indorsement  of  one 
copy  of  the  bill  of  lading,  without  re- 
quiring delivery  of  the  other  copies,  is 
inconsistent  with  this  view. 

If  the  indorsement  of  the  first  copy  in- 
dorsed is  made  whilst  the  ship  is  at  sea, 
and  made  for  payment  of  a  price  or  an 
advance,  the  copy  remaining  with  the 
captain  or  purser  cannot,  in  fact,  bo  then 
delivered  up,  and  the  indorsement  of  the 
copy  to  hand,  if  the  contention  be  valid, 
would  be,  as  it  seems  to  me,  an  idle 
security.  The  meaning  of  the  words 
cited  from  the  bill  of  lading  must,  I  think, 
be,  "  The  one  of  which  bills  being  rightly 
accomplished,  the  others  to  stand  void." 
A  wrongful  delivery  to  one,  of  the  copies 
of  the  bill  cannot  be  an  accomplishment 
of  it  intended  by  the  contract,  and  is  not, 
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therefore,  an  accomplishment  within  the 
contract.  This  is  contrary  to  the  dictum 
of  Dr.  Lushington  in  the  case  of  The 
Tigress  (6).  I  must  respectfully  dilEer 
from  that  dictum.  It  was  not  necessary 
for  Dr.  Lushington  carefully  to  consider 
the  words,  neither  was  it  for  Lord  Lough- 
borough in  Lickbarrow  v.  Mason  (8).  In 
both  cases  the  observations  are  mere 
passing  observations.  I  think  the  ob- 
servation of  Lord  Westbury  was  merely 
by  way  of  caution.  The  decision  in  H. 
Blackstone,  if  it  means  that  the  captain 
has  a  wayward  choice,  cannot,  I  think, 
be  held  to  be  even  reasonable.  I  am 
therefore  of  opinion  that  the  delivery 
of  this  sugar  by  the  defendants  to  Wil- 
liams &  Co.  was  a  wrongful  delivery  as 
against  the  plaintiffs  who  were  the  owners 
of  the  sugar,  and  who  were  entitled  to 
immediate  possession  of  it  from  the  de- 
fendants. There  was  a  misdelivery  by 
the  defendants  of  the  plaintiffs'  property 
with  intent  to  deal  with  the  property. 
I  do  not  think  that  the  difficulties  arising 
in  the  case  of  HoUins  v.  Fowler  (3)  exist 
in  this  case.  In  this  case  the  defendants 
delivered  the  goods  to  Williams  &  Co.  as 
the  property  of  Williams  &  Co.,  intend- 
ing to  pass  the  property  to  Williams 
&  Co.,  when  they  were  bound  to  hold 
them  for  and  to  deliver  them  to  the  plain- 
tiffs alone.  By  the  notices  contained  in 
their  own  habitual  documents,  which  I 
have  set  out  at  the  beginning  of  this 
judgment,  it  is  shewn  clearly,  as  it  seems 
to  me,  that  they  undertook  to  consider 
and  deal  with  the  question  of  the  right 
of  property  in  the  person  who  should 
demand  delivery  of  goods  placed  in  their 
custody  under  the  statute.  They  assumed 
to  deal  with  the  delivery  according  to 
the  right  of  property. 

To  sum  up,  then,  the  reasons  on  which 
my  opinion  is  founded — they  are,  that 
Cottam,  Morton  &  Co.,  by  indorsing  the 
bill  of  lading  passed  the  legal  property 
in  the  sugar  to  the  plaintiffs,  reserving 
to  themselves  nothing  but  an  equity  of 
redemption ;  that  upon  such  an  indorse- 
ment so  passing  the  legal  property,  the 
Bills  of  Lading  Act  transferred  the  con- 
tract between  the  shipowner  and  Cottcmi, 
Morton  &  Co.  into  a  contract  between 
the  shipowner  and  the  plaintiffs ;   that 
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consequently  the  plaintiffs  were  in  law 
the  absolute  owners  of  the  sngar  with  a 
contract  from  the  shipowner  to  deliver  to 
them  upon  payment  of  freight.  The 
shipowner  was  bonnd  by  contract  to 
deliver  to  the  plaintiffs,  but  with  a  right 
by  statnte  to  hand  the  sngar,  according 
to  the  terms  of  the  statnte,  to  a  dock  com- 
pany if  the  freight  was  not  paid  on  arrival. 
The  shipowner  did  hand  the  plaintiffs' 
sngar  to  the  defendants.  He  handed  it 
under  and  according  to  the  statute.  The 
defendants  accepted  the  sug^r — the  plain- 
tiffs* sugar — under  and  according  to  the 
statute.  There  was  no  contract  between 
the  defendants  and  the  plaintiffs,  or  be- 
tween the  defendants  and  the  shipowner, 
or  between  the  defendants  and  Cottam, 
Morton  ^  Go.  The  defendants  were 
bound  by  a  statutory  duty  to  hold  the 
sugar  until  the  freight  was  paid,  and 
when  it  was  paid  to  hold  it  for  and  de- 
liver it  to  the  plaintiffs,  the  holders  of 
the  bill  of  lading.  The  defendants,  con- 
trary to  such  duty,  and  therefore  wrong- 
fully, delivered  the  plaintiffs'  sugar  to 
Williams  A  Co.  That  is  a  conversion.  If 
the  defendants  could  be  said  to  be  in  the 
same  position  as  the  shipowner,  a  similar 
delivery  by  the  shipowner  would  have 
been  a  conversion.  I  am  of  opinion  for 
these  reasons  that  the  judgment  of  Mr. 
Justice  Field  should  be  affirmed. 

Baqoallat,  L.J. — ^The  action  in  which 
this  appeal  is  brought  is  founded  upon 
an  alleged  conversion  by  the  defendants 
of  certain  sugar  and  mm  forming  part  of 
the  cargoes  of  three  vessels — the  Mary 
Jones^  the  Tr<yjpic  and  the  Anglo-Indian — 
and  which  m  the  spring  of  1878  had  been 
shipped  by  the  said  vessels  from  the 
West  Indies,  and  consigned  to  Messrs. 
Cottam,  Morton  h  Co.,  of  London. 

The  circumstances  affecting  the  goods 
shipped  by  each  of  the  vessels  were,  so 
far  as  the  present  action  is  concerned,  in 
all  respects  similar ;  and  the  arguments, 
both  on  the  trial  before  Mr.  Justice  Field 
and  on  the  present  appeal,  were  confined 
to  the  case  of  some  twenty  hogsheads  of 
sugar  which  had  been  shipped  by  the 
Mary  Jones.  I  shall  confine  my  obser- 
Ta^ns  to  these  »>od8,  and  in  doing  so 
I  shall  abstain  from  entering  into  any 


71 


Co.  (App,),  Q.B, 

details  of  the  facts,  as  they  have  been 
already  fully  stated  by  Lord  Justice 
Brett. 

It  must,  however,  be  borne  in  mind 
that  on  the  15th  of  May,  whilst  the  vessel 
was  still  at  sea,  Messrs.  Cottam,  as  con- 
signees of  the  goods,  delivered  one  part  of 
the  bill  of  lading,  duly  indorsed,  to  the 
plaintiffs  as  a  collateral  security  for  an  ad- 
vance of  13,000Z.  to  be  repaid  on  the  1 5th 
of  July ;  that  the  vessel  arrived  in  the  port 
of  London  on  the  18th  of  May,  when  the 
goods  were  landed  and  delivered  into  the 
custody  of  the  defendants ;  and  that  even- 
tually, though  in  ignorance  of  the  plain- 
tiffs* title,  or  of  any  claim  on  their  part, 
the  defendants  delivered  them  to  Messrs. 
Williams  under  an  order  signed  by 
Messrs.  Cottam,  and  dated  the  2nd  of  July. 

Several  questions  of  great  interest  and 
of  more  or  less  difficulty  have  arisen  in 
the  course  of  the  arguments;  of  such 
questions,  the  principal  may  be  stated  in 
the  following  terms  : — 

1.  What  are  the  duties  and  correspond- 
ing responsibilities  of  a  shipowner  acting 
through  the  master  of  his  ship,  when  a 
demand  is  made  for  the  delivery  of  goods, 
accompanied  by  a  tender  of  the  amount 
of  freight  due  in  respect  of  them  by  a 
party  producing  the  ostensible  indicia  of 
ownership,  bat  having  in  fact  no  right 
or  title  to  them,  by  reason  of  his  having 
previoQsly  delivered  to  another  party,  for 
value,  an  indorsed  part  of  the  bill  of 
lading  ?  and  2.  What  are  the  duties  and 
corresponding  responsibilities  of  a  dock 
proprietor  or  warehouseman,  into  whose 
custody  the  goods  have  been  delivered, 
under  the  provisions  of  the  Merchant 
Shipping  Act  of  1862,  who,  whilst  in 
ignorance  of  any  previous  or  other  deal- 
ing with  the  goods,  is  in  like  manner 
applied  to  for  their  delivery  by  a  party 
who  is  apparently  the  true  owner  ? 

Are  such  duties  and  responsibilities 
similar  to,  or  in  what  respects  do  they 
differ  from,  the  duties  and  responsibilities 
of  a  shipowner  under  the  circumstances 
just  mentioned  ?  Mr.  Justice  Field,  who 
tried  the  action  without  a  jury,  gave  judg- 
ment for  the  plaintiffs  on  the  23rd  of 
January,  1880,  and  from  his  judgment 
the  present  appeal  is  brought.  Now  I 
take  it  to  be  clear,  that  upon  an  applica- 
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tion  of  well -recognised  and  establislied 
principles  to  the  admitted  facts  of  the 
present  case,  the  following  propositions 
are  nnqnestionable : — 

1.  That  the  effect  of  the  delivery  by 
Messrs.  Cottam  to  the  plaintiffs,  on  the 
15th  of  May,  of  the  indorsed  bill  of  lading, 
the  other  parts  of  the  original  lot  of 
these  not  having  been  previously  dealt 
with,  was  to  pass  to  the  plaintiffs  the 
property  represented  by  it  and  to  confer 
npon  them  the  right  to  the  possession  of 
such  goods  upon  the  arrival  of  the  Mary 
Jones  in  the  port  of  London,  subject, 
nevertheless,  to  the  payment  of  the  freight 
due  to  the  shipowner. 

2.  That  it  was  immaterial  that  the  bill 
of  lading  so  indorsed  was  the  first,  or 
rather  that  numbered  as  "  first,"  of  the 
set,  and  that  the  plaintiffs  would  have 
acquired  an  equally  good  title  to  the 
goods  if  the  bill  of  lading  so  indorsed 
had  been  that  numbered  '*  second  "  or 
**  third  "  of  the  set,  provided  the  others 
had  not  been  previously  dealt  with. 

3.  That  it  was  not  necessary  for  the 
plaintiffs  to  give  any  notice  to  the  master 
of  the  Mary  Jones  or  to  the  defendants, 
as  owners  of  the  docks  where  the  goods 
were  warehoused  after  being  landed  from 
the  vessel,  or  to  do  any  other  act,  in  order 
to  perfect  or  assert  their  title  to  the  goods, 
as  against  persons  acquiring  possession  of 
or  laying  claim  to  the  same,  under  any 
subsequent  dealings  with  the  other  parts 
of  the  bill  of  lading  or  any  delivery  order 
obtained  from  the  consignees  or  any  per- 
sons claiming  under  them. 

The  principles  involved  in  these  three 
propositions  were  affirmed  by  the  House 
of  Lords  in  Bather  v.  Meyerstein  (1),  if 
any  affirmation  were  necessary  of  what 
appear  to  have  been  previously  well- 
recognised  principles  of  mercantile  law. 
It  is  a  consequence  of  the  principle  involved 
in  the  third  of  these  propositions  that 
every  person  who  makes  an  advance  upon 
a  bill  of  lading,  without  ascertaining  in 
whose  custody  the  other  parts  remain, 
does  so  at  the  risk  of  such  other  parts 
having  been  previously  dealt  with  ;  and 
in  like  manner  every  person  who,  after 
the  bill  of  lading  has  been  accomplished, 
makes  an  advance  upon  a  delivery  order 
without  enquiring  as  to  the  bill  of  lading, 
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does  so  at  the  risk  of  the  property  in  the 
goods  having  been  passed  to  some  other 
person  by  virtue  of  the  bill  of  lading. 
The  party  making  the  advance  in  either 
case  runs  this  risk  and  must  take  the 
consequences  if  the  result  turns  out  to 
his  detriment.  That  he  can  protect  him- 
self, if  he  thinks  fit,  against  such  risks  is 
clear  from  the  report  of  the  case  to  which 
I  have  already  alluded,  of  Barber  v. 
Meyerstein  (1).  In  that  case  the  Char* 
tered  Mercantile  Bank  of  India  not  only 
took  the  precaution  of  having  all  three 
parts  of  the  bill  of  lading  delivered  to 
them  at  the  time  of  their  making  the 
advance,  but,  as  a  farther  protection, 
lodged  a  stop  order  upon  the  goods  in  the 
warehouses ;  and,  by  the  adoption  of  these 
precautions,  prevented  any  dealing  with 
the  goods  until  their  stop  was  released. 
Moreover,  Meyerstein,  when  making  his 
advance,  after  the  claims  of  the  bank  had 
been  satisfied  and  the  three  parts  of  the 
bill  of  lading  had  been  returned  to  the 
consignees,  obtained  two  of  the  three 
parts  of  the  bill  of  lading,  and  only  did 
not  press  for  the  third  because  he  was  led  to 
believe,  or  was  under  the  belief,  that  it  was 
still  in  the  hands  of  the  master.  It  would 
follow  from  these  considerations,  that  in 
the  absence  of  any  modifying  circum- 
stances, which  may,  although  I  am  not 
aware  that  they  do,  exist  in  the  present 
case,  the  title  of  the  plaintiffs  to  the  goods 
and  their  right  to  recover  their  value  as 
against  Messrs.  Williams,  who  have  ob- 
tained  possession  of  them  under  the  de- 
livery order  of  Messrs.  Cottam,  would  be 
clear. 

Both  parties  ran  the  risks  to  which  I 
have  adverted  ;  neither  of  them  made  or 
deemed  it  necessary  to  make  any  enquiry 
as  the  custody  of  the  other  parts  of  the 
bill  of  lading.  In  the  case  of  the  plaintifib 
their  confidence  was  well  founded — their 
title  has  not  been  interfered  with  by  rea- 
son of  the  other  parts  of  the  bill  of  lading 
having  been  previously  dealt  with ;  but 
as  regards  Messrs.  Williams,  their  claim 
to  the  goods  could  not  prevail  against 
that  of  the  plaintiffs,  to  whom  the  property 
in  the  goods  had  passed  under  their  in- 
dorsed part  of  the  bill  of  lading. 

Though,  however,  it  was  not  necessary 
for  the  plaintiffs  to  give  any  notice  or  to 
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do  any  act  to  perfect  their  title  as  against 
Messrs.  Williams,  considerations  of  a  very 
different  cliaracter  wonld  arise  if  the 
plaintiffs  had  by  any  act  or  condnct  on 
their  part  led  or  indaced  Messrs.  Williams 
to  believe  that  Messrs.  Cottam  had  an- 
thority  to  deal  with  the  goods  as  their 
own.  At  first  sight  it  appears  somewhat 
strange  that  no  notice  was  given  by  the 
plaintiffs  to  the  master  of  the  vessel  or  to 
the  defendants  not  to  part  with  the  goods 
otherwise  than  to  themselves,  and  still 
more  so  that  it  was  not  nntil  some  time 
after  Messrs.  Cottam  had  gone  into  liqui- 
dation that  the  plaintiffs  made  any  claim 
in  respect  of  the  goods  or  any  enquiry 
about  them  ;  but  it  is  not  suggested  that 
in  so  acting  or  abstaining  from  acting 
the  course  pursued  by  the  plaintiffs  was 
different  from  th  e  usual  practice  of  bankers 
who  make  advances  on  bills  of  lading. 
The  practice  has  doubtless  been  adopted 
for  the  convenience  of  those  engaged  in 
like  mercantile  transactions,  and  it  is 
based  upon  the  confidence  of  the  banker 
that  the  consignee  will  neither  fraudu- 
lently nor  negligently  so  deal  with  the 
goods  as  to  occasion  him  loss  in  respect 
of  his  advance,  and  to  some  extent,  per- 
haps, upon  a  confidence  in  the  solvency 
of  the  consignee.  In  the  present  case, 
had  Messrs.  Cottam  remain^  solvent  no 
difficulties  would  have  arisen ;  their  lia- 
bility to  the  plaintiffs  would  have  been 
clear  and  they  would  doubtless  have  dis- 
charged themselves  from  it.  That  it  was 
within  the  contemplation  of  the  plaintiffs 
that  Messrs.  Cottam  would,  or  might  to 
some  extent  and  without  any  previous 
communication  with  the  plaintiffs,  deal 
with  the  goods  as  their  own,  appears  to 
me  to  be  beyond  doubt. 

But  assuming  the  rights  of  the  plain- 
tiffs against  Messrs.  Williams  to  be  clear, 
the  question  remains  whether  it  is  equally 
clear  as  the  respondents  have  contended 
that  the  plaintiffs  are  entitled  to  recover 
from  the  defendants  the  value  of  the 
goods  delivered  by  the  defendants  to 
Messrs.  Williams  &  Co.  I  think  they 
are  not  so  entitled,  and  I  proceed  to  state 
the  grounds  upon  which  I  have  arrived 
at  this  conclusion. 

In  Barber  y.  Meyerstem  (I),  though  it 
held  that  the  legal  ownership  of  the 
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goods  acquired  by  Meyerstein,  who,  in 
consideration  of  an  advance  to  the  con- 
signees, first  got  the  bill  of  lading,  must 
prevail  as  against  Barber,  who  was  the 
holder  of  a  subsequently  taken  part  of  the 
same  set,  the  question  was  left  open, 
"  whether  a  shipowner  might  not  be  ex- 
cused  who,  having  no  notice  of  an  earlier 
dealing  with  a  bill  of  lading,  delivered 
the  goods  to  a  person  who  produced  to 
him  another  part  which  had  been  subse- 
quently dealt  with."  In  the  course  of 
his  judgment,  Lord  Westbury  said,  "  It 
might  possibly  happen  that  the  shipowner 
having  no  notice  of  the  first  dealing  with 
the  bill  of  lading,  may,  on  the  second 
bill  being  presented  by  another  party,  be 
justified  in  delivering  the  goods  to  that 
party.  But,  although  that  might  be  a 
discharge  to  the  shipowner,  it  will  in  no 
respect  affect  the  legal  ownership  of  the 
goods,  for  the  legal  ownership  of  the 
goods  must  still  remain  in  the  firat  holder 
for  value  of  the  bill  of  lading,  because  he 
had  the  legal  right  in  the  property.*' 

It  is  quite  true,  as  has  been  pressed 
upon  us  in  argument,  that  the  judgment 
in  Barber  v.  Meyerstein  (1)  was  in  no  re- 
spect based  upon  the  distinction  so  sug- 
gested by  Lord  Westbury  between  the 
position  relatively  to  the  first  holder  for 
value  of  a  bill  of  lading  of  a  person  who, 
by  virtue  of  another  part  of  the  same 
bill  subsequently  dealt  with,  has  acquired 
possession  of  the  goods  represented  by  it, 
and  that  of  a  shipowner  who,  in  ignorance 
of  the  existence  of  a  first  holder,  has  de- 
livered the  goods  to  a  person  producing 
the  ostensible  indicia  of  title  to  them ; 
but,  in  my  opinion,  such  distinction  is  not 
only  not  inconsistent  with  general  prin^ 
ciples,  but  is  based  upon  an  equitable 
foundation. 

Let  us  examine  it  a  little  closer :  the 
party  who,  upon  the  hypothesis,  obtains 
possession  of  the  goods,  obtains  posses* 
sion  of  that  to  which  he  has  no  legal  titlci 
though  he,  as  well  as  the  first  holder,  may 
have  given  valuable  consideration  for  it. 
For  convenience,  or  for  some  other  reason 
satisfactory  to  himself,  he  abstained  at 
the  time  when  he  made  his  advance  from 
making  those  enquiries,  which,  if  made, 
might  have  protected  him.  He  must 
have  known,  or  he  must  be  presumed  to 
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have  known,  that,  as  lie  had  not  all  the 
parts  of  the  bill  of  lading,  it  was  at  least 
possible  that  some  other  part  had  been 
previonsly  dealt  with,  and  that,  if  so,  the 
claim  under  it  would  be  entitled  to  pre- 
ference over  his  own ;  and  in  the  event 
the  possibility  becomes  a  reality.  Has  he 
any  equity  which  should  prevail  against 
the  legal  title  of  the  first  holder?  I 
think  not. 

But  the  position  of  the  shipowner  who, 
in  ignorance  of  any  previous  dealing  with 
the  bill  of  lading,  delivers  the  goods  to 
the  consignee  or  to  a  person  producing  an 
indorsed  part  of  a  bill  of  lading,  is  very 
different.  He  acts  strictly  in  accordance 
with  his  contract ;  there  is  no  question  of 
title  as  between  him  and  the  first  holder 
whose  rights  have  been  interfered  with  ;  if 
responsible  to  the  first  holder  at  all,  he  is 
responsible  in  respect  of  something  which 
he  has  improperly  done  or  omitted  to  do. 

What  course  can  be  suggested  as  proper 
to  be  pursued  by  the  shipowner,  acting 
through  his  master,  other  than  that  of 
delivering  the  goods  to  the  person  who, 
either  as  consignee  or  as  holder  of  an 
indorsed  bill  of  lading,  tenders  the  freight 
and  demands  such  delivery  ?  Upon  the 
hypothesis,  there  is  no  rival  claimant; 
there  is  nothing  in  the  surrounding  cir- 
cumstances to  suggest  a  title  to  the  goods 
in  any  person  other  than  the  party  claim- 
ing them.  Is  the  master  to  enquire  of 
the  party  before  him  whether  there  is  an 
absent  legal  owuer  ?  Is  he  to  insist  upon 
a  production  of  all  the  other  parts  of 
the  bill  of  lading,  even  though  a  plau- 
sible reason  be  assigned  for  their  not 
being  produced  ?  Is  he,  under  snch  cir- 
cumstances, to  deliver  the  goods,  at  the 
peril  of  having  to  account  for  their  valae 
in  the  event  of  the  alleged  reason  for  the 
non-production  of  the  several  parts  of  the 
bill  of  lading  proving  to  have  been  ^udu- 
lently,  or  otherwise  falsely  assigned,  or  is 
he  to  refuse  to  deliver  them  if  he  desires 
to  keep  himself  free  from  loss  ?  Farther- 
more,  is  he  to  pursue  the  same  course  with 
reference  to  every  separate  consignment 
of  which  his  whole  cargo  may  be  made  up  ? 

It  would  be  impossible  for  a  shipowner 
to  carry  on  his  business  if  he  was  to 
adopt  the  only  course  which  prudence 
would  dictate  in  such  a  position  of  re- 
sponsibility.   And  the  question  naturally 


suggests  itself,  Why  should  the  shipowner 
be  required  to  take  all  these  precautions 
for  the  protection  of  a  first  holder  who 
has  not  thought  it  necessary  to  take  any 
precaution  for  his  own  protection  ? 

In  the  view  which  I  take  of  this  case 
it  is  unnecessary  to  consider  whether  the 
decision  in  Fearon  v.  Bowers  (7)  is  one 
which  should  be  followed  in  the  present 
day ;  in  that  case  there  were  rival  claim- 
ants for  the  goods,  and  the  efiect  of  the 
decision,  as  it  has  been  commonly  under- 
stood, was  that  the  master  had,  under 
such  circumstances,  a  right  to  deliver  to 
whichever  he  thought  proper,  and  would 
be  fully  discharged  by  a  delivery  to  either. 
That  decision  was  cited  with  approval  by 
Lord  Loughborough,  in  lAckharrow  v. 
Mason  (8),  and  by  Dr.  Lushington  in  the 
case  of  The  Tigress  (6)  ;  and  though  the 
case  of  The  Tigress  (6)  was  cited  during 
the  argument  in  Barber  v.  Meyerstein 
(1)  in  the  House  of  Lords,  no  dissent 
from  the  principle  involved  in  it  was  ex- 
pressed in  any  of  the  judgments. 

But,  notwithstanding  the  weight  of 
authority  to  which  I  have  just  referred, 
I  should,  as  at  present  advised,  hesitate 
before  adopting  the  rule  that  the  master 
has,  in  all  cases,  an  unlimited  right  of 
selection  between  rival  claimants. 

I,  however,  readily  adopt  the  more 
guarded  suggestion  of  Lorn  Westbury, 
that  the  shipowner,  who  is  ignorant  of 
any  previous  dealing  with  the  bill  of 
lading,  may  be  justified  in  delivering  the 
goods  to  the  party  presenting  the  osten- 
sible iivdida  of  ownership. 

Adopting  this  view  of  the  responsi- 
bilities of  the  shipowner,  I  should  have 
had  no  hesitation  in  holding  that,  if  the 
goods  had  remained  on  board  the  Mary 
Jones,  instead  of  being  landed,  he  would 
have  been  discharged  by  the  delivery  of 
them  to  Messrs.  Williams,  upon  a  delivery 
order  of  Messrs.  Cottam,  after  payment 
of  the  freight. 

In  the  present  case,  however,  we  have 
to  deal,  not  with  the  acts  or  defaults  of 
the  shipowner,  but  with  the  acts  of  a 
dock  company  into  whose  custody  the 
goods  have  been  delivered. 

On  the  part  of  the  appellants,  the  de- 
fendants the  dock  company,  it  has  been 
contended  that,  under  the  circumstances 
of  the  present  case,  their  responsibilities 
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to  ihe  plamtiffs,  as  first  holders  of  the  bill 
of  lading,  were  the  same  as  were  those  of 
the  shipowner  whilst  the  goods  remained 
on  board  his  vessel,  and  that,  inasmuch 
as  the  master  or  the  shipowner  would  not 
have  been  responsible  to  the  plaintiffs  for 
the  value  of  the  goods  if  delivered  from 
the  vessel  to  Messrs.  Williams  upon  the 
directions  of  Messrs.  Gottam,  the  defen« 
dants  are  in  like  manner  free  from  anj 
responsibility  to  the  plaintiffs  in  respect 
of  their  delivery  to  Messrs.  Williams  upon 
the  order  of  Messrs.  Cottam.  In  my 
opinion  this  contention  is  well  founded. 
It  appears  to  me  that,  in  the  absence  of 
any  special  circumstances,  of  which  I  can 
find  no  trace  in  the  present  case,  the 
considerations  to  which  I  have  already 
adverted  as  applicable  to  the  responsi- 
bilities of  the  shipowner,  apply  with  at 
least  equal  force  to  the  responsibilities  of 
the  dock  proprietor  in  whose  warehouse 
the  goods  are  deposited  after  being  landed 
from  the  vessel. 

The  respondents,  however,  contend  that 
the  responsibilities  of  the  defendants  in 
respect  of  the  deposit  of  the  goods  in 
their  warehouse  were  regulated  by  the 
provisions  of  the  Merchant  Shipping  Act, 
1862,  and  that  under  such  provisions 
the  defendants  were  bound  to  hold  the 
goods  (subject  to  duties,  to  their  own 
claim  for  rent  and  to  the  shipowner's 
claim  for  freight)  for  the  rightful  holder 
of  the  bill  of  lading,  and  that,  inasmuch 
as  the  plaintiffs  alone  filled  that  character, 
the  delivery  of  the  goods  to  Messrs.  WiU 
liams  was  a  wrongful  dealing  with  the 
goods  for  which  the  defendants  are  re- 
sponsible to  the  plaintiffs. 

In  support  of  this  contention,  it  has 
been  urged  that  the  deposit  of  the  goods 
was  not  made  upon  the  instructions  or 
at  the  instance  of  Messrs.  Gottam,  as 
ostensible  owners  of  the  goods,  but  by 
the  master  availing  himself  of  the  statute, 
and  with  the  view  of  securing  a  continu- 
ance of  his  lien  for  freight  after  the  goods 
were  landed  and  warehoused,  and  that  it 
was  understood  and  intended  by  him,  as 
also  by  Messrs.  Gottam  and  the  defen- 
dants, that  the  goods  should  be  dealt  with 
under  the  provisions  of  the  statute. 

Having  regard  to  all  the  facts  and  oir- 
omnstanceB  of  the  case,  I  have  arrived 
»t  the  oondnaion  that  the  landing  and 
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warehousing  of  the  goods  was  the  result 
of  an  arrangement  between  the  three 
parties — the  master  as  representing  the 
shipowner;  Messrs.  Gottam,  the  con- 
signees and  ostensible  owners  of  the 
goods  ;  and  the  dock  company.  It  may, 
I  think,  be  assumed  that  the  master 
in  entering  into  such  arrangements  in- 
tended to  secure  a  continuance  of  his 
lien  for  freight  upon  the  goods  after 
they  were  deposited  in  the  defendants' 
warehouses,  and  to  obtain  the  benefit  of 
all  the  provisions  of  the  statute  in  that 
behalf.  He  was  within  the  terms  of  the 
statute  when  he  landed  the  goods,  for 
though  entry  had  been  made,  the  owner 
had  &iled  to  land  or  to  take  delivery  of 
them ;  his  notice  of  stoppage  for  freight 
was  expressed  to  be  given  under  the 
provisions  of  the  statute,  as  was  also  the 
subsequent  notice  of  removal  after  the 
freight  had  been  paid. 

What,  then,  was  the  effect  of  the  ar- 
rangement so  entered  into  by  the  master, 
Messrs.  Gottam,  and  the  dock  company, 
and  of  the  landing  and  warehousing  of 
the  goods  consequent  thereon?  It  ap- 
pears to  me  that  the  rights  of  aU  parties 
and  their  responsibilities  also  were  ilience- 
forth  regulated  by  the  provisions  of  the 
statute  so  &kr,  but  so  far  only,  as  such 
provisions  were  applicable  to  the  circum- 
stances of  the  case ;  but  that  in  all  other 
respects  their  rights  and  responsibilities 
were  the  same  as  they  would  have  been 
had  no  such  statute  been  in  force.  If 
this  be  so,  to  what  extent  were  the  pro- 
visions of  the  statute  applicable?  It 
would  appear  to  have  been  the  object  of 
the  Legislature  to  enable  the  shipowner, 
in  a  case  in  which  the  owner  was  not 
ready  to  take  delivery,  to  land  and  ware- 
house the  goods,  and  at  the  same  time 
to  preserve  his  lien  for  freight ;  but  that 
it  was  not  intended  to  interfere  with  the 
rights  or  responsibilities  of  persons  in- 
teorested  or  claiming  to  be  interested  in. 
'  the  goods  further  than  was  necessary  to 
attain  that  object.  Under  its  provisions 
the  shipowner  may,  in  certain  events, 
land  the  goods  and  deposit  them  in  a 
warehouse,  and  by  giving  notice  to  the 
warehouse  owner  that  the  freight  in  re- 
spect of  such  goods  has  not  been  paid, 
may  secure  a  lien  upon  them  for  its 
amount  whilst  they  remain  in  the  ware* 
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boose ;  and  in  the  event  of  sach  lien  not 
being  discharged,  a  sale  may,  or  at  the 
instance  of  the  shipowner,  must,  be  made 
by  the  warehouse  owner.    Shonid  snch  a 
sale  be  made,  the  warehouse  owner  is  to 
bold  the  surplus  of  the  proceeds,  afber 
discharge  of  duties,  rent  and  freight,  for 
the  holder  of  the  bill  of  lading.    It  may 
well  be  in  the  present  case  that  if  the 
lien  for  freight  had  not  been  discharged, 
the  defendants  would  have  exercised  the 
power  of  sale  given  to  them  by  the  sta- 
tute, and  the  several  provisions  of  the 
statute  applicable  to  such  a  state  of  cir- 
onmstances  would  then  have  come  into 
force  ;  but  there  was  no  occasion  for  the 
exercise  of  any  such  power,  inasmuch  as 
the  freight  had  been  paid,  and  the  pur- 
pose for  which  the  captain  had  concurred 
in  the  landing  and  warehousing  of  the 
goods   had   been  accomplished,  and   the 
defendants  had  doubtless  acquired  under 
the  statute  a  lien  for  their  rent  and  for 
any  expenses   incurred  by  them  in  re- 
spect of  the  goods ;  but  such  lien  could 
only  be  enforced  in  the  usual  way,  namely, 
by  detaining  the  goods  until  the  claim 
was  satisfi^.     I  can  find  nothing  in  the 
statute  which  in  terms,  or  in  my  opinion 
impliedly,  declares  or  directs  that  afber 
satisfaction  of  the  shipowner's  lien  and 
of  their  own  the  dock  company  shall 
hold  any  goods  delivered  to  them  under 
its  provisions  for  the  holder  of  the  bill  of 
lading.     On  the  contrary,  it  appears  to 
me  that,  after  such  satisfaction,  it  was 
incumbent  upon  the  dock  company,  and 
especially  so  in  the  absence  of  any  notice 
of  right  or  title  to  the  goods  in  any  other 
person,  to  deal  with  them  as  directed  by 
those  who  were  the  ostensible  owners  of 
them  at  the  time  of  their  deposit,  and 
who  as  such  ostensible  owners  had  con- 
curred in  placing  them  in  their  custody ; 
and  that  by  so  dealing  with  the  goods 
the  defendants  have  not  come  under  any 
liability  to  the  plaintiffs  in  the  present 
action. 

It  has  been  further,  or  rather  in  the 
alternative,  contended  on  the  part  of  the 
respondents,  that  the  defendants  should 
be  regarded  as  the  bailees  of  Messrs. 
Cottam,  and  that  so  regarded  they  could 
have  as  against  the  plaintiffs  no  better 
title  than  their  bailors,  and  could  in  no 
way  justify  the  delivery  of  the    goods 
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upon  their  order;  and  this  view  of  the 
case  appears  to  have  been  regarded  by 
Mr.  Justice  Field  as  its  true  result. 

That  the  goods  were  landed  and  de- 
posited in  the  defendants'  warehouse  at 
the  instance  of  Messrs.  Cottam,  though 
with  the  concurrence  of  the  captain,  is, 
in  my  opinion,  in  accordance  with  the 

? roved  and  admitted  facts  of  the  case. 
assent  also  to  the  proposition  that  the 
defendants  acquired  no  better  title  to 
the  goods  than  that  of  Messrs.  Cottam ; 
but  there  is  no  question  in  the  present 
case  of  any  title  to  the  goods  in  the 
defendants:  it  is  clear  that  they  never 
had  any,  nor  has  it  been  ever  suggested 
that  they  had.  The  only  question,  as 
it  appears  to  me,  upon  the  hypothesis  of 
the  defendants  being  the  bailees  of  Messrs. 
Cottam,  is,  whether  the  defendants,  having 
in  their  possession  goods  delivered  to 
them  by  and  as  the  goods  of  Messrs. 
Cottam,  and  to  be  disposed  of  according 
to  the  order  of  Messrs.  Cottam,  though 
in  fact  being  the  goods  of  the  plaintiffs, 
can  be  held  liable  to  the  plaintiffs  for  dis- 
posing of  them  upon  the  order  of  Messrs. 
Cottam.  I  am  of  opinion  that  they  can- 
not. They  dealt  with  the  goods  in  the 
ordinary  course  of  their  business  as  dock 
proprietors  and  warehousemen,  and  in 
the  manner  and  for  the  purpose  for  which 
they  were  deposited  with  them.  It  is 
doubtless  true,  as  was  pointed  out  by  Mr. 
Justice  Field  in  his  judgment,  that  the 
facts  of  the  present  case  are  in  many 
respects  different  from  those  in  HoUins 
V.  Fowler  (3) — indeed  in  that  case  it  was 
held  that  there  had  been  a  conversion — 
but,  adopting  the  general  view  expressed 
by  Lord,  then  Mr.  Justice,  Blackburn,  in 
the  course  of  the  answer  g^ven  by  him  to 
the  question  submitted  to  the  Judges  by 
the  House  of  Lords,  I  can  arrive  at  no 
other  conclusion  than  that  the  defendants 
have  not  in  the  present  case  been  guilty 
of  conversion.  I  agree,  therefore,  witli 
Lord  Justice  Bramwell,  in  holding  that 
the  appeal  must  be  allowed. 

Bramwell,  L.  J. — This  case  is,  I  think, 
one  of  very  great  difficulty — a  difficulty 
arising  from  there  beine  an  unreality  in 
the  delivery  of  the  goods  in  question  to 
the  plaintiffs,  that  delivery  being  sym- 
bolical— an  unreality  in  the  alleged  oauae 
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of  action,  namely,  a  conversion  of  those 
goods  to  the  nse  of  the  defendants, 
wbioh  as  a  matter  of  actual  fact  is  nn- 
trae ;  from  the  nnnsnal  facts  of  the  case, 
and,  as  far  as  I  am  concerned,  from  a 
want  of  an  intimate  and  familiar  ac- 
quaintance with  the  practice  of  mer- 
chants and  bankers,  shipowners  and 
warehousemen,  the  Customs  and  other 
matters  which  have  to  be  considered.  It 
18  not  necessary  for  ihe  to  state  the  facts  : 
my  brother  Brett  has  favoured  me  with 
bia  judgment,  where  they  are,  as  I  think, 
correctly  stated.  Save  that,  with  sub- 
mission, I  cannot  quite  appreciate  them 
as  he  does.  I  do  not  think  that  the  pro- 
perty in  the  sugar  was  passed  to  the 
plaintiffs  with  an  equity  of  redemption  or 
some  other  equity  in  Ck)ttam  <fe  Co.  I 
think  that  what  took  place  was  a  pledge 
at  common  law  with  a  right  in  the  plain- 
tiffs to  sell  in  certain  events,  and  with  a 
common  law  right  to  redeem  in  Cottam 
&  Co.  I  think  if  there  had  been,  instead 
of  a  symbolical,  an  actual  delivery  of 
goods  &om  Cottam  &  Co.  to  the  plaintiffs 
on  the  same  terms  as,  for  instance,  of  a 
case  of  diamonds,  that  the  general  pro- 
perty would  not  have  been  transferred, 
but  would  have  remained  in  Cottam  &  Co., 
the  plaintiffs  having  only  a  special  pro- 
perty and  right  of  possession.  I  caunot 
think  that  any  action  could  have  been 
maintained  against  them  under  the  Bills 
of  Lading  Act  for  the  freight,  or  any  action 
by  the  dock  company  for  warehouse  rent,  or 
charges  or  otherwise,  supposing  such  action 
would  lie  against  some  one.  They  did,  how- 
ever, by  the  handing  over  to  them  of  the  bill 
of  lading  indorsed  under  the  agreement, 
acquire  a  special  property  and  right  of 
possession.  And  I  cannot  doubt  that  as 
againtit  an  actual  wrongdoer,  and  against 
any  person  who  had  actually  converted 
the  sugars  to  his  own  use,  as  by  its  con- 
sumption or  sale,  or  dealt  with  them  under 
a  ckum  of  title,  they  might  have  main- 
tained an  action  such  as  the  present,  as 
they  would  have  been  able  to  do  if  the 
supposed  case  of  diamonds  had  been 
taken  from  them  and  delivered  to  a  person 
who  sold  them  or  used  them,  and  would 
not  give  them  up.  Why,  then,  is  not 
this  fiction  maintamable  P  The  plaintiffs 
have  a  special  property,  and  the  defen- 
dants have  disposed  of  the  goods  in  a  way 
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they  had  no  right  to  do.  My  difficulty 
is  to  see  that  the  plaintiffs  have  made  out 
the  latter  part  of  the  proposition.  It 
must  be  remembered  that  this  is  an  ac- 
tion for  conversion.  If  the  defendants 
have  disposed  of  them  according  to  the 
terms  on  which  they  received  them, 
having  no  notice  of  any  claim,  title  or 
right  other  than  that  of  the  person  from 
whom  they  received  them,  it  is  clear  that 
they  have  not  converted  them  to  their 
own  use — that  they  are  not  guilty  of  a 
conversion — indeea  have  done  nothing 
wrong.  A  man  steals  a  chattel  and 
takes  it  to  a  carrier  to  be  carried  to  A., 
and  there  delivered  to  X. ;  the  carrier 
takes,  carries  and  delivers  the  chattel 
accordingly :  it  is  clear  and  settled  law 
that  he  would  not  be  guilty  of  a  conversion. 
The  case  more  like  the  present  would  be 
where  the  chattel  was  taken  by  mistake 
and  handed  to  the  carrier,  and  then 
carried  and  delivered  by  him.  In  that 
case  clearly  the  carrier  would  not  be 
liable  to  the  true  owner.  Have  the  de- 
fendants done  anything  more  than  the 
equivalent  of  this  ?  This  involves  an 
examination  as  to  who  it  was  from 
whom  they  received  the  goods ;  and  on 
what  terms  did  they  receive  them  ?  In 
my  opinion,  in  such  cases  as  these,  as  a 
rule,  where  there  are  no  special  circum- 
stances, a  warehouseman  receives  the 
goods  from  the  ship,  or  ship's  captain,  on 
the  terms  of  holding  them  for  the  ship 
till  the  freight  is  paid,  and  then  and 
thenceforth  of  holding  them  to  deliver  to 
such  person  as  the  shipowner  or  captain 
would  have  been  justified  in  delivering 
them  to  under  the  bill  of  lading.  This  is 
Mr.  Justice  Willes's  opinion  in  Barber  v. 
Meyerstein  (1).  This,  however,  is  subject 
to  farther  considerations  arising  out  of  the 
particular  facts  of  this  case,  to  which  I 
shall  afterwards  call  attention.  I  think 
these  are  the  general  terms  on  which  such 
warehousemen  as  the  defendants  receive 
goods  with  a  stop  for  freight ;  and,  with 
submission,  I  think  nothing  turns  on  any 
statute,  private  or  public.  This  also  seems 
to  me  the  opinion  of  Mr.  Justice  Willes. 
I  think  the  question  is  the  same  as  it 
would  be  if  the  goods  had  been  ware- 
housed in  the  private  warehouse  of  the 
shipowners  or  of  any  other  warehouseman 
where,  consistently  with  Customs  laws  and 
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Tegnlations,  they  could  have  been  ware- 
housed, or  if  they  had  been  left  on  the 
qaaj  where  the  ship  discharged,  bat  in 
the  custody  of  some  one  who  was  not  to 
give  them  up  till  the  i^ight  was  paid.  I 
cannot  think  that  the  duty  and  right  of 
the  shipowner  were  other  and  different 
because  he  discharged  his  cargo  instead 
of  keeping  it  on  board;  and  I  cannot 
think  that  the  warehouseman  undertakes 
a  different  duty  to  that  of  the  shipowner. 
I  set  no  value  on  the  captain's  having 
struck  out  from  the  manifest  the  word 
"  consignee ;  *'  for  "  deliver  to  the  con- 
signee or  holder  of  the  bill  of  lading  "  is 
the  same  as  "  deliver  to  the  holder  of  the 
bill  of  lading,"  for  "  deliver  to  the  con- 
signee "  means  ''  deliver  to  him  if  he  is 
the  holder  of  the  bill  of  lading."  Of  course 
some  light  is  thrown  on  the  matter  by  the 
terms  of  the  various  statutes,  as  shewing 
what  are  the  mercantile  usage  and  prac- 
tice ;  but  I  cannot  think  that  the  case  is 
governed  by  them.  Then  would  the  cap- 
tain of  the  ship  have  been  justified  in 
delivering  these  goods  to  Cottam  &  Co. 
on  production  of  their  bill  of  lading  and 
tender  of  the  freight?  I  cannot  bring 
myself  to  say  he  would  not.  I  think  if 
that  is  to  be  said  it  should  be  by  the  ulti- 
mate Court  of  Appeal.  Nearly  a  century 
and  a-half  ago  it  was  held  in  a  much 
stronger  case,  namely,  when  the  captain 
had  notice  of  the  true  title,  that  he  was 
justified  in  preferring  the  holder  of  one 
bill  of  lading  to  the  holder  of  another 
really  entitled.  That  decision  was  ap- 
proved in  Lickharrow  v.  Mason  (8),  and 
by  Dr.  Lushington  in  The  Tigress  (6). 
It  was  not  disapproved  in  Barber  v.  Meyer' 
aiein  (1),  and  it  is  the  undoubted  prac- 
tice to  deliver  without  enquiry  to  anyone 
who  produces  a  bill  of  lading.  Then 
there  are  the  words  of  the  bill  of  lading, 
*'  one  of  which  being  accomplished,  the 
other  two  to  stand  void."  It  struck  me 
in  the  argument  of  the  case  that  the 
terms  of  the  bill  of  lading  were  against 
this  contention,  because  the  bill  of  lading 
says  the  goods  are  to  be  delivered  to  it, 
or  order  or  assignees,  in  this  case  to 
Cottam  <&  Co.  or  assignees — and  that 
ought  to  be  read,  to  Cottam  &,  Co.,  or,  if 
they  assign,  to  their  assignees ;  and  that 
the  meaning  of  ''one  being  accomplished, 
the  other  two  to  stand  void,"  is,  as  my 
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brother  Brett  puts  it^  one  being  rightly 
accomplished,  the  other  two  to  stand  Yoid. 
I  will  not  say  that  is  not  a  possible  mean- 
ing. The  bill  of  lading  could  not  mean, 
to  be  delivered  to  them  though  they  have 
assigned,  or  to  their  assignees,  whichever 
presents  the  bill  of  lading.  Another 
argument  occurred  to  me,  namely.  Sup- 
pose a  bill  of  lading  so  indorsed  and 
stolen,  would  a  delivery  to  the  thief,  the 
bearer,  be  a  good  delivery  P  If  not,  why 
was  this  ?  If  a  carrier  received  goods  to 
carry  to  A.  and  hold  till  called  for  by  X., 
and  Y.  came  and  represented  himself  to 
be  X.,  a  delivery  to  Y.  would  be  a  misde- 
livery and  a  conversion,  according  to  the 
authorities.  If  so,  why  was  not  this? 
An  answer  given  is,  that  in  the  case  sup- 
posed the  thief  would  not  be  the  lawful 
owner  of  the  bill  of  lading,  and  Y.  would 
be  committing  a  fraud  and  a  crime, 
namely,  obtaining  goods  under  false  pre- 
tences ;  whereas  here  Messrs.  Cottam  have 
lawful  possession  of  them.  I  may  ob- 
serve, however,  that  Y.,  in  the  case  put,  is 
not  necessarily  guilty  of  a  crime ;  he  may 
honajide  believe  that  the  goods  were  for 
him,  that  he  is  entitled  to  represent  X. 
Still  he  would  be  a  tortious  holder  of  the 
bill  of  lading,  which  Cottam  was  not.  I 
confess  to  being  very  much  embarrassed 
by  these  arguments  "pro  and  con.  Look- 
ing, as  I  do,  on  a  bill  of  lading  as  a  mere 
receipt  for  the  goods,  I  should  oonatrue  it 
as  my  brother  Brett  does.  But,  whatever 
their  weight,  there  are  the  authorities  to 
which  I  have  referred,  and  there  is  the 
undoubted  practice  I  have  mentioned  of 
delivering  the  goods  to  him  who  presents 
a  bill  of  lading,  and  there  is  the  proba- 
bility expressed  in  Barber  v.  Meyersiein  (I) 
that  the  captain  might  not  be  liable  in 
respect  of  a  delivery  under  such  oiroum- 
stances.  If  liable  on  his  contract  to  carry 
and  to  deliver  to  the  consignee  or  his 
assignee,  ho  would  be  liable  as  in  a  con- 
version. He  is  indeed  endeavouring  to 
perform  his  contract,  but  so  is  a  carrier 
who  delivers  to  Y.  believing  him  to  be  X., 
to  whom  he  was  to  deliver.  I  may  notice 
that  in  the  case  before  Chief  Justice  Lee  (7) 
the  action  was  in  detinvs  against  the  cap- 
tain, which  would  have  been  maintainable 
if  trover  would  have  been,  and  e  canverso. 
On  these  grounds  I  should  hesitate  long 
before  deciding  for  the  plaintifib.    But 
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Bie  other  considerations  in  this  case 
L  I  think  entitle  the  defendants  to 
aentw  We  are  judges  here  of  fact 
%w.  Oottam  &  Co.  retained  the  bill 
ling  in  their  hands  with  the  assent  of 
laintiffs,  who  had  notice  bj  the  terms 
)  one  deposited  with  them  that  there 
two  other  originals,  and  which  they 
or  ought  to  have  known  were,  or 
one  would  be,  in  Cottam  &  Co.'s 
i.  The  plaintiffs,  according  to  my 
knew  that  the  absolute  property 
ned  in  Cottam  &  Co.,  and  that  they, 
ilaintiffs,  were  only  pledgees.  The 
biffs  in  no  way  interfere  or  act  on 
nAwBl  of  the  ship.  This  can  be  and  is 
by  an  assignee  of  a  consignee,  who 
les  for  the  announcement  of  the 
I  arrival.  But  Cottam  &  Co.  act  as 
assignees  and  persons  entitled  to  the 
),  enter  the  goods  at  the  Customs, 
b  where  they  shall  be  warehoused, 
be  freight  and  take  such  steps  at  the 
\  as  owners  of  the  goods  would  do. 
m  &  Co.,  by  the  agreement  with  the 
bi£b,  were  to  insure  the  goods  in 
own  name  against  fire,  and  receive 
im  insured  if  there  was  a  loss,  and 
b  to  the  plaintiffs.  I  cannot  doubt, 
findy  that  all  this  was  done  with  the 
t  of  the  plaintiffs.  I  have  no  doubt 
intended  that  should  be  done  which 
lone,  except,  perhaps,  the  giving  of 
alivery  order  to  Williams.  I  impute 
ihes  to  the  plaintiffs. 
ave  no  doubt  that  nothing  they  in- 
d  to  do  was  left  undone  by  them, 
that  they  intended  Cottam  to  do 
he  did,  except  perhaps  as  I  have 
fco  give  the  delivery  order  to  Wil- 
.  The  general  property  in  the  goods 
as  I  have  said,  I  think,  in  Cottam 
.,  and  as  my  brother  Brett  says,  it 
atended  that  Cottam  &  Co.  should 
.  the  owners'  acts,  that  they  should 
power  to  sell  and  give  immediate 
fry  orders,  and  that  tne  goods  should 
B  entered  in  the  plaintiffs'  name  at 
ocks,  so  that  on  a  sale  by  Cottam  & 
ither  the  delivery  order  would  have 
bo  be  given  by  Glyn  &  Co.  or  a 
Sor  made  by  them  to  Cottam  &  Co., 
ben  a  delivery  order  given  by  them. 
>laintiff8  never  supposed  they  were 
liable  for  freight  or  warehouse  rent, 
it  they  were  in  any  way  to  see  to 
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the  goods.  They  might  if  they  had 
thought  fit  have  watched  the  arrival  of 
the  ship  and  landed  the  goods,  they  might 
have  required  a  transfer  from  Cottam  & 
Co.  or  given  notice  to  the  defendants 
of  their  title.  They  did  nothing.  And 
they  did  nothing  for  a  long  time  after 
Cottam  &  Co.'s  insolvency,  and  then  they 
enquired  about  the  goods  in  a  way  shew- 
ing they  had  trusted  to  Cottam  Sd  Co., 
and  did  not  know  their  own  position  and 
rights.  It  is  said  that  to  hold  this  is  to 
say  they  had  no  security.  That  is  not 
so.  They  had  a  perfectly  good  title 
against  a  vendee  of  Cottam,  against  an 
execution  creditor,  and  against  a  trustee 
in  bankruptcy,  saving  the  question  of  re- 
puted ownership,  as  to  which  I  am  by  no 
means  certain  they  would  have  any  an- 
swer to  a  claim  by  such  trustee.  I  am 
by  no  means  satisfied  that  these  goods 
were  not  in  the  reputed  ownership  of 
Cottam  &  Co.,  with  the  plaintiffs'  consent 
within  the  bankruptcy  law.  I  think  Cot- 
tam &  Co.  had  with  their  consent  **  taken 
upon  themselves  the  sale  and  disposition 
as  owners  of  these  goods,"  and  that 
which  shews  that  shews  also  that  state  of 
facts  which  gives  rise  to  this  defence. 

I  have  said  that  perhaps  Cottam  &  Co. 
ought  not  without  the  plaintiffs'  leave  to 
have  given  the  delivery  order  for  these 
goods  to  Williams.  Undoubtedly  it  could 
not  have  been  intended  that  the  goods 
pledged  should  be  sold  and  transferred  if 
of  any  considerable  amount.  But  I  can- 
not help  thinking  that  as  to  a  small  par- 
cel like  the  present  no  difficulty  would 
have  been  made,  and  that  it  would  not 
have  been  necessary  for  Cottam  &  Co.  to 
run  to  the  plaintiffs  for  leave  to  dispose 
of  a  hogshead  of  sugar.  Certainly  I 
have  no  doubt,  and  find  as  a  fact,  that 
according  to  the  contemplation  of  both 
parties  the  sale  might  be  first,  and  the 
leave  asked  for,  if  at  all,  afterwards. 
This  being  my  view  of  the  facts  I  come 
to  the  conclusion  that,  with  the  assent  of 
the  plaintiffs  (though  I  think  that  not 
necessary),  the  defendants  received  the 
goods  to  hold  for  the  ship  till  the  freight 
was  paid,  then  to  hold  at  the  order  and 
disposition  of  Cottam  &  Co. ;  consequently 
that  delivering  them  to  Cottam  a  Co.'s 
order  was  no  conversion  of  which  the 
plaintiffs    can    oomplain,  and    that  the 
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judgment  mnst  be  reyersed.  I  say  the 
assent  of  the  plaintiffs  is  not  essential, 
because  if  Cottam  warehoused  the  goods 
in  their  names  without  the  plaintiffs' 
assent,  it  might  be  wrong  in  Cottam,  but 
a  delivery  hj  the  defendants  to  Cottam 
would  not  be  a  conversion.  It  is  scarcely 
necessary  to  add  that  I  find  no  fault  with 
the  eminent  firm  who  are  plaintiffs  for 
bringing  this  action.  A  wrong  has  been 
done  by  Cottam  &  Co.,  and  the  question 
arises  on  whom  is  the  loss  to  fall  ?  The 
plaintiffs  are  advised  not  on  them,  but 
on  the  defendants,  and  have  accordingly 
properly  brought  this  action.  I  could 
not  blame  them  for  so  doing,  unless  I 
blamed  them  for  adopting  an  opinion  which 
I  have  come  to  several  times  in  the  course 
of  the  argument  in  and  consideration  of 
this  case.  I  am  sorry  that  in  the  con- 
clusion I  differ  from  my  brother  Brett,  but 
it  is  not  a  difference  on  any  principle  of  law 
but  one  in  our  appreciation  of  the  facts. 

He  considers  that  the  defendants  re- 
ceived the  goods  to  hold  after  payment  of 
freight  for  the  person  entitled  to  present 
possession  as  against  all  the  world.  I 
think  on  the  particular  fact  of  this  case 
that  the  defendants  received  them  with 
the  consent  of  the  plaintiffs  to  deliver 
them  after  payment  of  freight  to  Cottam 
&  Co.  or  their  order.  I  think  it  would 
be  very  hard  if  it  were  otherwise ;  and 
while  I  admit  on  the  one  hand  that  hard 
cases  make  bad  law,  I  contend  on  the 
other  hand  that  the  fact  that  a  case  is 
hard  is  prima  facie  proof  that  it  is  not 
law.  The  plaintiffs  are  not  without 
remedy — they  have  one  against  Cottam  & 
Co.  and  another  against  Williams,  unless 
indeed  they  are  taken  to  have  authorised 
the  delivery  to  them.  If  they  have  au- 
thorised that  it  is  clear  they  have  none 
i^inst  the  defendants.  If  it  is  said  that 
the  defendants  might  have  protected 
themselves  by  requiring  the  second  bill  of 
lading,  the  answer  is,  that  is  not  cus- 
tomary ;  further,  the  plaintiffs  might  have 
protected  themselves  that  way  and  many 
others.  I  cannot  agree  with  my  brother 
Field's  judgment,  which  I  have  most 
carefully  studied.  .  He  does  not  view  the 
facts  as  I  do.  Farther,  as  to  the  law  ho 
says,  and  says  most  truly,  that  treating 
the  defendants  as  bailees  of  Cottam  &  Co. 
they  had  no  better  title  than  Cottam. 
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But  with  great  respect  I  cannot  agree  to 
the  consequence  he  puts.  The  same 
would  be  true  of  a  carrier  who  carried 
for  the  thief  a  stolen  chattel,  but  the 
carrying  and  delivering  would  not  make 
a  conversion  nor  any  wrongful  act.  The 
defendants  did  not  act  as  on  a  title.  The 
same  conclusion  in  favour  of  the  defen- 
dants may,  I  think,  be  arrived  at  in  a 
different  way. 

This  is  an  action  for  conversion ;  the 
alleged  conversion  is  a  delivery  to  the 
order  of  Cottam  &  Co.  If  the  defendants 
received  the  goods  to  deliver  to  the  order 
of  Cottam  &  Co.,  then  the  delivery  to 
this  order  is  no  conversion,  whether  Cot- 
tam had  authority  so  to  deal  with  the 
goods  or  not.  Now  I  think  Cottam  had 
such  anthority  from  the  plaintiffs  inten- 
tionally, though  whether  intentionally  or 
not  is  unimportant.  But  suppose  Cot- 
tam had  not  actually  such  authority,  I 
still  think  they  were  permitted  by  the 
plaintiffs  to  have  the  appearance  of  it, 
and  that  the  plaintiffs  cannot  be  heard  to 
say  that  Cottam  had  it  not.  Still  frirther, 
if  Cottam  had  no  authority,  actual  or  ap- 
parent, and  if  their  assumption  of  it  was 
wholly  wrongful,  yet  even  then,  if  all  the 
dofendants  did  was  to  receive  from  Cot- 
tam to  deliver  to  their  order  and  delivered 
accordingly,  they  are  not  guilty  of  a  con- 
version. Supposing  that  not  to  be  so, 
a  more  difficult  question  would  arise.  If 
all  that  appeared  was  that  the  ship 
landed  the  goods  with  a  stop  for  freight, 
then  no  doubt  it  must  be  tsJcen  that  the 
defendants  received  the  goods  on  the 
terms  on  which  the  ship  or  captain  de- 
livered them  to  the  defendants.  What 
were  they  ?  It  cannot  be  supposed  that 
the  captain  delivered  the  goods  to  the 
defendants  to  deliver  to  anyone  to  whom 
he  would  not  be  justified  in  delivering 
them  ;  and  so  the  question  would  arise 
whether  he  would  have  been  justified  by 
a  delivery  to  &  de  facto  lawful  holder  of  a 
bill  of  lading.  This,  for  the  reasons  I  have 
given,  I  think  we  need  not  determine, 
though  it  arises. 

Appeal  allowed. 


Solicitors— Freshfields  &  Williams,  for  appellants; 
Murray,  llutohins  &  Stirling,  for  respondents. 
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[IN  THE  COUHT  OF  APPRAL.l 

1880.      1 
Dec    7        I        KHJGSMAN  v.    KIKGSMAN.* 

Husband  and  Wife — Power  of  Married 
Woman  to  sue  alone — Practice — Leave, 
when  to  he  obtained — Agent — Bight  of  to 
Met  up  jus  tertii — Rules  of  Court,  Order 
XVI.  rule  8. 

Leave  for  a  married  woman  to  sue  alone 
can  be  obtained  under  Order  XVL  rule  8, 
irfler  action  commenced,  as  well  as  before. 

The  plaintiff,  a  widow,  being  entitled 
ahsohUely  to  certain  leaseholds  and  being 
trustee  of  certain  other  leaseholds,  married 
tn  a  colony  K,,  then  and  at  the  time  of 
aeUon  brought  an  infant.  He  agreed  with 
her  the  day  before  marriage  to  settle  her 
property  upon  her,  but  no  setU&ment  was 
ever  made.  He  deserted  her  shortly  after- 
wards,  and  she  returned  to  England.  Be- 
fore this  marriage  she  had  appointed  the 
defendant  to  receive  the  rents  arising  out  of 
both  these  properties,  and  he  continued  to 
do  so  after  he  toas  aware  of  her  marriage, 
K.  tiever  claimed  any  of  the  rents  so  re- 
ceived, hut  the  defendant  having  declined 
to  pay  them  to  the  plaintiff,  she,  vnthout 
obtaining  leave,  brought  an  action  for  them 
in  her  own  name  alone.  The  defendant 
took  out  a  summons  under  Order  XVI, 
nUe  8  to  oblige  her  to  give  security  or  join 
a  next  friend.  This  summons  was  dis- 
missed : — 

Held  (by  the  Oowrt  of  Appeal),  that  the 
effect  of  the  dismissal  of  the  summons  was 
to  give  the  plaintiff  leave  to  sue  alone ;  thai 
she  could  therefore  recover  in  this  action 
the  rents  received  by  the  defendant  from 
the  trust  property ;  but  (dissentiente  Bbett, 
L.J.)  that,  the  agreement  for  a  settlement 
being  void,  she  coutd  not  recover  the  rents 
received  since  her  marriage  from  the  pro- 
perty to  which  she  was,  prior  to  her  mar- 
riage, absolutely  entitled,  (By  Brett, 
L.J.),  thai  she  could  recover  these  also,  for 
that  the  defendant  could  not  allege  that  he 
retained  them  by  the  right  title  and  autho- 
rity of  her  husband. 

Appeal  by  the  plaintiff  from  the  judg- 
ment of  Lopes,  3.,  at  the  trial  withont  a 
jmy. 

*  Ottram  Selborne,  L.C. ;  Saggallay,  L.J. ;  and 
Bnlt^  Ij.J. 
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Claim  bj  the  plaintiff,  a  married  woman, 
suing  alone,  whose  husband  was  out  of 
the  jurisdiction,  for  moneys  alleged  to 
have  been  received  by  the  defendant  as 
her  agent. 

The  plaintiff,  then  a  widow  bearing 
the  name  of  Langlois,  was  entitled  under 
her  first  husband's  will,  as  executrix  and 
trustee  for  her  infant  son,  to  three  lease- 
hold houses  in  Mann  Street,  Walworth. 
She  was  also  absolutely  entitled  to  one 
house  in  Alvey  Street. 

She  was  married  in  New  Zealand  on 
the  25th  of  December,  1875,  to  W.  W. 
Eongsman,  who  was  then  and  at  the 
time  of  this  action  brought  an  infant. 
The  day  before  the  marriage  he  entered 
into  an  agreement  with  the  plaintiff  as 
follows : — 

"  December  24th,  1875. 

**  To  Mrs.  L.  J.  Langlois. 

"  In  consideration  of  your  consenting 
to  marry  and  marrying  me,  I  undertake, 
promise  and  agree,  as  soon  as  the  mar- 
riage shall  have  been  solemnised  between 
us,  to  convey  and  assign  to  such  trustees 
as  you  may  name  the  whole  of  the  pro- 
perty belonging  to  you,  or  which  here- 
after may  belong  to  you,  upon  such  trust 
as  shall  secure  the  same  property  for 
your  sole  and  separate  use,  and  free  from 
my  interference  and  control,  and  with 
an  absolute  power  of  disposal  on  your 
part. 

"  S.  L.  Langlois, 

"  W.  W.  Kingsman." 

No  settlement  was  ever  made. 

W.  W.  Eingsman  deserted  the  plaintiff 
shortly  after  this  marriage,  and  she  re- 
turned to  England. 

On  the  24th  of  August,  1878,  the 
plaintiff  duly  obtained  at  Lambeth  Police 
Court  a  protection  order,  under  the 
statutes  20  &  21  Vict.  c.  85,  and  21 
&  22  Vict.  c.  108,  which  order  was, 
on  the  26th  day  of  August,  1878,  duly 
entered  with  the  registrar  of  the  Lam- 
beth County  Court,  within  whose  juris- 
diction  the  plaintiff  then  was  resident. 
By  this  order  it  was  ordered  "that  aU 
earnings  and  property  acquired  by  the 

?laintS  since  the  25th  of   December, 
875,  the  time  at  which  the  said  deser- 
tion commenced,  or  what  she  may  here- 
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after  acquire,  and  all  money  and  pro- 
perty which  she  has  become  possessed 
of,  or  to  which  she  has  become  entitled 
as  executrix,  administratrix  or  trustee 
since  the  commencement  of  the  said  de- 
sertion, or  which  she  may  hereafter  be- 
come possessed  of,  or  to  which  she  may 
become  entitled  as  executrix,  adminis- 
tratrix or  trustee,  shall  be  protected,  and 
such  earnings,  moneys  and  property  are 
hereby  protected  against  the  husband 
and  all  creditors  and  persons  claiming 
under  him,  and  shall  belong  to  the  said 
wife." 

The  plaintiff,  before  her  second  mar- 
riage, had  appointed  the  defendant  by 
power  of  attorney  to  receive  the  rents 
of  all  her  property,  and  he  did  so  both 
before  and  since  her  marriage  to  W.  W. 
Kingsman.  The  defendant  was  aware  of 
that  marriage,  though  W.  W.  Kingsman 
had  not  informed  him  of  it,  and  haid  not 
made  any  claim  to  the  rents  received  by 
the  defendant. 

The  statement  of  defence  pleaded  the 
infancy  of  W.  W.  Kingsman,  admitted 
that  prior  to  the  marriage  of  the  plain- 
tiff the  defendant  was  appointed  her 
agent,  and  that  as  such  agent  he  received 
certain  rents  and  moneys  both  before 
and  after  her  second  marriage,  and  al- 
leged  that  after  that  marriage  he  received 
the  money  in  part  on  behalf  of  W.  W. 
Kingsman  and  in  part  on  his  behalf  as 
CO- trustee  with  the  plaintiff.  The  de- 
fendant further  denied  the  validity  of 
the  protection  order,  and  denied  that  the 
money  claimed  in  the  action  came  within 
that  order. 

After  the  action  was  begun  the  defen- 
dant took  out  a  summons  under  Order 
XVI.  rule  8  (1)  to  stay  the  action,  unless 
the  plaintiff  should  give  security  for  costs, 
or  join  some  one  as  her  next  friend.  This 
summons  was  dismissed  at  chambers, 
and  on  appeal  by  the  Exchequer  Divi- 
sion.    The  plaintiff  took  out  a  summons 

(1)  Rules  of  Court,  Order XVI.  rule  8  :  "Mar- 
ried women  and  infants  may  respectively  sue  as 
plaintiffs  by  their  next  friends.  .  .  .  Married 
women  may  also,  by  the  leave  of  the  Court  or  a 
Judge,  sue  or  defena  without  their  husbands  and 
without  a  next  friend,  on  giving  such  security 
(if  any)  for  costs  as  the  Court  or  a  Judge  may 
re<juire." 


for  leave  to  sign  judgment  under  Order 
XIY.  rule  1,  and  this  also  was  dismissed. 

At  the  trial  the  jury  were  discharged, 
and  Lopes,  J.,  gave  judgment  for  the 
defendant. 

The  plaintiff  appealed. 

L.  Webb  and  W.  Cooper,  for  the  plaintiff. 
— The  question  is,  whether  this  plaintiff, 
who  is  a  married  woman,  can  sue  as  a  feme 
sole  in  order  to  recover  money  received 
by  her  agent  for  her.  She  is  entitled  to 
do  so  under  the  protection  order  made  at 
the  Lambeth  Police  Court,  which  dates 
back  to  December  25,  1875. 

[Selbobne,  L.C. — But  the  rents  claimed 
are  rents  of  property  which  was  hers 
before  her  marriage.  Does  the  statute 
under  which  this  order  is  made  give  the 
magistrate  any  power  over  property  which 
by  marriage  became  the  property  of  her 
husband  ?  J 

The  contention  is  that  the  property 
was  hers,  that  the  ag^reement  for  a  settle- 
ment bound  the  infant,  so  that  her  own 
property  and  the  trust  property  remained 
vested  in  her,  and  thus  the  protection 
order  would  cover  both. 

The  promise  to  settle  was  in  the  cir- 
cumstances of  the  case  binding  on  the 
infant  husband  ;  it  has  never  been  set 
aside,  and  although  an  action  could 
not  have  been  brought  for  specific  per- 
formance, still  if  he  had  received  the 
rents  of  the  property  a  Court  of  equity 
would  have  interfered. 

[Baggallat,  L.J. — Suppose  that  six 
months  after  marriage  he  had  sued  the 
agent  for  rents,  would  the  agent  have 
hisul  any  defence  ?] 

Acts  of  an  infant  such  as  these  are  not 
void,  but  only  voidable,  and  therefore 
such  an  agreement  as  this  holds  good  till 
set  B^ide^Zouch  v.  Parsons  (2)  ;  and  at 
all  events  there  is  an  agreement  as  to 
which  the  plaintiff  would  have  a  right 
after  her  desertion  by  her  husband  to 
obtain  a  declaration  that  it  gave  her  an 
equity  to  a  settlement.  Slocomhe  v. 
Oluhb  (3)  was  a  case  in  which  an  infant 
joined  in  a  settlement  in  contemplation 
of  marriage,  and  as  there  was  no  fraud 

(2)  3  Burr.  1794.    Simpson  on  Infants,  p.  25. 

(3)  2  Bro.  C.C.  646. 
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it  was  held  good,  and  the  decision  was 
quoted  and  approved  in  Straihmore  v. 
Bowes  (4). 

[Sblboene,  L.C— The  Court  of  Chan- 
cery was  not  wont  to  apply  the  doctrine 
of  equity  to  a  settlement  as  against  a 
legal  title.] 

The  Court  would  not  consider  that  the 
husband  had  any  title  till  he  had  taken 
some  steps  to  assert  one,  such  as  reducing 
the  property  into  possession. 

[Selbobnb,  L.C.— That  doctrine  only 
applies  to  chases  in  action.'] 

The  defendant  admits  that  he  received 
the  rents  as  agent  of  the  plaintiff. 

[Bbett,  L.J. — Perhaps  there  is  an 
eetoppeL  I  understand  that  Mr.  Justice 
Lopes  considered  that  if  the  difficulty  as 
to  the  parties  could  be  removed,  the 
plaintiff  might  be  in  a  better  position.] 

The  defendant  tried  to  stay  the  action 
lytaking  out  a  summons  under  Order 
XYI.  rule  8  (1),  but  that  summons  was 
dismissed  at  chambers,  and  on  appeal  by 
the  Exchequer  Division. 

[Selbornb,  L.C.— Possibly  that  may 
be  held  to  imply  that  leave  was  given  to 
the  plaintiff  to  sue  alone.  Can  an  estop- 
pel, however,  arise  from  the  agreement 
by  the  defendant  to  act  for  the  plaintiff 
before  marriage  as  against  the  husband's 
rights  after  marriage  ?] 

There  was  a  continued  agency  afler  as 
well  as  before  the  marriage  ;  and  as  to  the 
ri^ht  to  sue  alone,  from  earliest  times  a 
wife  could,  if  her  husband  was  banished, 
or  had  abjured  the  realm,  sue  as  a  feme 
sole — Seton^  on  Decrees  (5) — so  that  there 
was  no  need  for  leave ;  but  if  there  were, 
the  order  on  the  defendant's  summons 
gave  that  leave. 

Melnlyre  and  Oppetiheim  for  the  defen- 
dant. 

[Sblbobnb,  L.C— We  wish  first  to  hear 
argument  on  the  question  whether  the 
I^intiff  has  had  leave  to  sue  alone.] 

The  order  made  on  the  summons  does 
not  give  her  leave,  it  only  shews  that  the 
Court  did  not  think  it  necessary  to  re- 
quire her  to  give  security  for  costs  and 
did  not  shut  her  out  from  attempting  to 
establish  her  claim.  The  order  was  made 
too  early  in  the  case  for  the  Court  to  have 

f4^  1  Vee.  jtm.  22 ;  1  White  &  Tudor,  446. 
VoL  iL  p.  667. 
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any  sufficient  materials  before  it  to  enable 
it  to  decide  this  point ;  the  question  before 
the  Court  then  was  one  of  costs,  there 
was  no  discussion  on  procedure  or  the 
right  of  the  plaintiff  to  sue. 

With  regard  to  the  rents  arising  from 
the  property  of  which  the  plaintiff  was 
trustee,  it  is  submitted  that  the  defendant 
is  entitled  to  retain  those  rents,  for  the 
husband'  became  liable  for  the  wife  in  re- 
spect of  this  trust  and  would  be  answer- 
able for  her  acts — Lewin  on  Trusts  (6) — 
and  the  husband's  receipt  would  be  re- 
quired to  exonerate  the  defendant.  It 
may  be  that  when  the  defendant  first 
received  the  rents  the  plaintiff  was  en- 
titled ;  but  there  is  no  estoppel,  for  the 
defendant  can  shew  that  her  title  has 
expired. 

[Brett,  L.J. — The  husband  has  never 
claimed  the  money.] 

He  was,  when  the  action  was  brought, 
an  infant,  so  that  the  absence  of  claim 
cannot  weigh  against  his  rights ;  the  plain- 
tiff has  incapacitated  herself  from  giving  a 
valid  discharge,  and  there  is  no  question 
here  as  to  jus  tertii. 

[Brett,  L.J. — Biddle  v.  Bond  (7)  seems 
to  lay  down  that  a  person  cannot  set  up 
the  jus  tertii  without  the  authority  of  that 
person.] 

This  is  not  the  case  of  a  specific  chattel. 
These  are  rents  received  by  the  defendant 
in  part  for  the  husband  to  whom  they 
belonged  as  and  from  the  date  of  the 
marriage,  and  in  part  for  him  as  liable 
for  the  wife's  trusts.  The  wife's  power 
of  attorney  was  revoked  by  marriage ;  if 
the  money  arising  from  the  trust  pro- 
perty were  misapplied  the  husband  would 
be  liable. 

[Selbornb,  L.C. — We  are  agreed  that 
the  agreement  for  a  settlement  was  waste 
paper,  so  that  the  only  question  is  as  to 
tbe  rents  of  the  trust  property.] 

The  plaintiff  could  not  give  a  valid 
discharge  for  those  rents,  and  an  order 
made  under  Order  XVI.  (1)  would  not 
enable  her  to  do  so :  it  confers  no  fresh 
rights  on  a  married  woman,  it  cannot 
alter  her  status,  it  cannot  relieve  her 
husband  from  his  liability  to  see  that  the 
trust  fund  is  properly  applied ;  the  defen- 

(6)  7th  ed.  p.  429. 

(7)  6  B.  &  S.  325 ;  34  Law  J.  Bep.  Q  B.  137. 
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danfc  is  not  setting  np  any  jits  t&itii^  and 
only  seeks  to  protect  himself  by  holding 
the  money  for  the  legal  owner  thereof. 
Wehhy  in  reply. 

Selborne,  L.C. — The  plaintiff  en- 
deavoured to  establish  a  right  to  sue 
under  two  protection  orders  ;  but  we  are 
all  of  opinion  that  those  orders  do  not, 
or  rather  the  order  made  at  the  lAmbeth 
Police  Court — which  is  set  out  in  the 
pleadings,  and  which  is  theonly  one  we  can 
consider — does  not,  entitle  the  plaintiff  so 
to  sue.  That  order  directed  ^'  that  all 
earnings  and  property  acquired  by  the 
plaintiff  since  the  25th  of  December,  1875, 
the  time  at  which  the  said  desertion  com- 
menced, or  what  she  may  hereafter 
acquire,  and  all  money  and  property 
which  she  has  become  possessed  of,  or  to 
which  she  has  become  entitled  as  exe- 
cutrix, administratrix  or  trustee  since 
the  commencement  of  the  said  desertion, 
or  which  she  may  hereafter  become  pos- 
sessed of,  or  to  which  she  may  become 
entitled  as  executrix,  administratrix  or 
trustee,  shall  be  protected,  and  such 
earnings,  moneys  and  property  are  hereby 
protected  against  the  husband  and  all 
creditors  and  persons  claiming  under 
him,  and  shall  belong  to  the  said  wife." 

Now  that  order  applies  to  all  earnings 
and  property  acquired  since  the  date  of 
the  marriage,  whereas  no  such  property 
is  the  subject  of  this  suit. 

It  is  then  alleged  that  the  plaintiff  is 
entitled  to  sue  under  an  agreement  which 
her  then  intended  husband  made  with 
her  on  the  day  before  the  solemnisation 
of  the  marriage.  That  agreement  was  in 
the  following  terms. 

[His  Lordship  read  it.] 

This  agreement  was  made  by  the  hus- 
band of  the  plaintiff  when  he  was  an 
infant  of  the  age  of  eighteen,  and  it  is 
with  some  regret  that  I  find  myself  un- 
able to  give  effect  to  it.  The  law  is, 
that  generally  speaking  the  promise  of 
an  infant  is  absolutely  void  as  against 
himself ;  and  in  order  to  make  this  agree- 
ment effectual  it  would  be  necessary  to 
shew  that  it  could  be  enforced  against  an 
infant.  To  hold  that  this  agreement  con- 
stituted this  property  the  separate  estate 
of  the  plaintiff  would  be  to  make   an 


agreement  which  would  be  to  the  in-> 
fant's  prejudice.  He  was  still  an  infant 
when  this  action  was  brought,  so  that  he 
could  not  have  affirmed  it ;  and  the  agree- 
ment being  thus  one  made  by  an  infant 
in  derogation  of  his  own  rights,  it  cannot 
constitute  the  property  therein  mentioned 
the  separate  estate  of  the  wife,  so  that  on 
the  marriage  the  husband  became  the 
purchaser  of  the  plaintiff's  legal  estate  in 
these  leaseholds. 

Two  questions  then  arise  in  connection 
with  the  right  of  the  plaintiff  to  recover 
anything  in  this  action.  The  defendant 
admits  that  prior  to  the  marriage  of  the 
plaintiff  he  was  appointed  her  agent,  and 
that  as  such  agent  he  received  the  rents 
and  moneys  arising  both  out  of  the  lease- 
holds which  were  absolutely  her  property 
as  well  as  out  of  those  which  she  held  in 
trust  for  her  infant  son  by  her  former 
marriage.  The  considerations  differ  as 
to  each  of  these  two  properties,  and  I 
will  deal  first  with  those  which  apply  to 
the  trust  property.  The  law  is,  that  if 
a  woman  who  is  a  trustee  marries,  her 
husband  does  not  thereby  become  trustee 
instead  of  her,  or  co-trustee  with  her, 
but  that  he  is  subject  to  her  liabilities 
— that  if  she  sue  as  trustee  he  must  be 
joined  in  the  action,  and  must  probably 
join  in  a  receipt;  but  the  law  will  dis- 
pense with  these  requirements  in  certain 
cases,  as  when  the  husband  is  an  outlaw 
or  has  abjured  the  realm,  as  well  as  in 
certain  cases  specially  provided  for  by 
legislation  of  modem  date,  and  in  cases 
for  which  provision  is  made  by  Order 
XVI.  rule  8  (1).  No  doubt  application 
for  leave  to  sue  alone  under  this  rule  is 
ordinarily  and  properly  made  by  a  mar- 
ried woman  when  or  before  she  begios 
her  action;  but  there  is  nothing  in  the 
rule  to  prevent  the  Court  giving  her 
that  leave  even  if  she  have  begun  the 
action  without  applying  for  leave.  In 
the  present  case  the  pkdntiff  did  begin 
without  asking  leave.  The  defendant 
then  applied  for  an  order  staying  the 
action  unless  and  till  she  should  give 
security  or  join  some  one  as  her  next 
friend,  and  I  think  that  on  that  summons 
the  Court  had  power  to  exercise  the 
authority  given  by  the  order  referred  to. 
That  summons  was  dismissed  both  at 
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chambers  and  bj  the  Excheqaer  Division, 
80  that  we  may  take  it  that  the  Coart 
was  of  opinion  that  this  was  a  case  in 
which  it  was  proper  that  a  married 
woman  shoald  be  permitted  to  sne  alone ; 
and  I  may  add  that,  so  far  as  relates  to 
the  trost  property,  I  am  of  the  same 
opinion.  The  plaintiff  has  therefore  a 
locfus  standi^  and  that  which  she  can  re- 
coFor  nnder  a  judgment  so  obtained  she 
can,  I  do  not  doabt,  give  a  valid  discharge 
for.  Why  shonld  she  not  recover  in  such 
an  action  the  amount  received  by  the  de- 
fendant nnder  the  agency  constituted  by 
her  before  her  marriage?  He  has  re- 
ceived the  money  of  her  infant  son,  of 
whom  she  was  the  sole  trustee.  It  is 
dear  to  me  that  the  defendant  ought  not 
to  retain  the  money  so  received,  that  that 
money  ought  to  be  recovered  by  her,  and 
that  in  an  action  thus  allowed  to  proceed 
judgment  ought  to  pass  for  the  plaintiff. 

Then  arises  the  question  as  to  the  pro- 
perty which  was  not  trust  property,  but 
the  absolute  property  of  the  plaintiff. 
These  leaseholds  were  prior  to  her  mar- 
riage hers  absolutely.  If  there  is  any 
balance  in  the  hands  of  the  defendant  of 
rents  or  moneys  received  by  him  before 
her  marriage,  that  would  be  a  debt  or 
ckote  in  <iction  due  to  the  plaintiff  at  the 
time  of  her  second  marriage,  for  which 
the  husband  would,  if  he  were  to  sue, 
have  to  join  the  wife  as  party  to  the 
action,  and  for  which  she  can  under  the 
order  made  in  this  case,  pursuant  to 
rule  8  of  Order  XVI.  (1),  sue  alone; 
but,  on  a  review  of  the  figures,  it  ap- 
pears that  nothing  is  shewn  to  be  thus 
due.  Then  how  stands  the  case  as  to 
what  has  been  received  by  the  defendant 
■ince  the  marriage  ?  I  confess  I  am  un- 
able to  see  any  analogy  between  the  cir- 
cnmstances  of  this  case  and  those  of  the 
case  of  Biddle  v.  Bond  (7),  to  which  refer- 
ence has  been  made. 

The  effect  of  the  marriage,  apart  from 
the  agreement  for  a  settlement,  was  to 
give  the  husband  as  good  a  legal  title  in 
these  leaseholds  as  if  he  had  been  assignee 
of  them  both  at  law  and  in  equity.  The 
defendant,  the  agent  of  the  plaintiff,  bad 
notice  of  the  marriage,  and  I  do  not  think 
that  the  fact  that  the  infant  husband  did 
not  make  any  claim  on  him  makes  any 


MICHAELMAS  1880  to  MIGHA£LMAS  1881. 


85 


difference.  The  defendant,  the  stake- 
holder, had  notice  of  the  person  to  whom 
the  money  belonged.  It  resembles  the 
case  of  an  assignment ;  and  if  there  had 
been  an  assignment  by  deed  and  notice  of 
the  assignment,  he  could  not  have  paid 
the  money  to  the  assignor,  to  whom  it  bad 
ceased  to  belong.  The  case  of  Biddle  v. 
Bond  (?)  was  different  in  its  facts.  There 
there  was  a  dispute  as  to  whether  the 
person  on  whom  the  distress  was  made 
was  really  tenant  or  not,  and  this  re- 
lated to  the  antecedent  title,  before  the 
auctioneer  to  whom  the  goods  were  de- 
livered for  sale  became  the  bailee  of 
those  goods.  That  is  not  analogous  to 
the  case  of  an  assignor  and  assignee ;  so 
that  although  I  think  the  decision  in 
Biddle  v.  Bond  (7)  was  a  right  decision 
on  those  facts,  I  am  unable  to  see  that  it 
is  an  authority  in  favour  of  the  plaintiff 
on  this  part  of  the  case. 

I  am  of  opinion  that  this  appeal  should 
be  allowed,  and  that  the  whole  costs  from 
the  beginning  to  the  end  of  this  action 
should  be  paid  by  the  defendant. 

Baqgallat,  L.J. — I  am  of  the  same 
opinion.  Two  questions  arise  on  this 
appeal — First,  whether  the  plaintiff  can 
sue  alone;  and  secondly,  whether  the 
subject-matter  of  the  action  is  one  in 
respect  of  which  she  ought  to  recover. 

With  regard  to  rule  8  of  Oi-der  X7I. 
(I),  I  agree  that  there  is  nothing  in  the 
rule  which  requires  that  leave  to  sue  alone 
should  be  obtained  by  a  mEU*ried  woman 
before  action  commenced,  and  that  in  this 
case  the  right  of  the  plaintiff  to  sue  is 
established  by  the  dismissal  of  the  sum- 
mons taken  out  by  the  defendant.  Then, 
as  regards  the  subject-matter  of  the  suit, 
the  plaintiff  bases  her  claim  in  the  first 
place  on  the  protection  order,  in  the 
second  place  on  the  agreement  for  a 
settlement,  and  in  the  third  place  on  the 
general  circumstances  which  constitute 
the  source  of  the  fund  in  question  and  the 
relation  of  the  defendant  to  that  fund.  I 
agree  with  the  Lord  Chancellor  that  the 
protection  orders  do  not  touch  this  pro- 
perty or  any  of  it,  and  that,  although  the 
agreement  is  in  terms  a  promise  to  execute 
a  settlement,  still,  that  as  the  promisor 
was  an  infant,  he  is  not  bound  by  it ;  and 
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that,  as  he  was  when  this  suit  was  brought 
still  an  infant,  he  conld  not  do  any  act 
to  ratify  or  affirm  or  shew  acquiescence 
in  his  proipise. 

The  last  question  is  as  to  the  source 
of  the  money.  With  regard  to  the  trust 
property,  which  is  part  of  the  property 
whence  these  funds  accrued,  the  plaintiff 
was  of  that  property  the  sole  trustee 
when  she  married,  and  it  probably  now 
would  be  necessary,  in  case  of  litigation, 
that  her  husband's  name  should  be  joined 
as  party  to  the  proceedings,  and  probably 
he  ought  to  join  in  a  receipt ;  but  the 
order  which  was  made  on  the  defendant's 
summons  for  staying  the  action  removes 
any  difficulty  on  that  point,  and  on  any 
judgment  recovered  by  her  it  is  clear 
that  her  receipt  would  be  an  ample  dis- 
charge for  money  paid  to  her.  But  the 
rest  of  the  property  in  question  stands 
on  a  different  footing  ;  it  was  hers  abso- 
lutely, so  that  on  her  marriage  it  vested 
in  her  husband,  and  he  alone  could  give 
a  valid  receipt  for  rents  arising  out  of  it. 
It  is  said  that  because  he  has  made  no 
claim,  he  must  be  taken  to  have  agreed 
that  his  wife  should  receive  the  rents 
arising  out  of  it ;  but  there  is  no  evidence 
of  any  such  agp:'eement,  apart  from  the 
settlement,  which  we  all  agree  cannot 
bind  the  infant  husband,  and  it  cannot 
be  that  failure  by  an  infant  to  claim  what 
is  his  can  be  sufficient  to  deprive  him  of 
his  right  to  receive  it. 

The  rents  of  this  property  the  plaintiff, 
therefore,  cannot  recover.  I  agree  with  the 
proposal  of  the  Lord  Chancellor  as  to  costs. 

Brett,  L.J. — I  am  unable  to  agree  with 
the  Lord  Chancellor  and  Lord  Justice 
Baggallay  as  to  this  last  point,  as  to  the 
rents  of  the  leaseholds,  which  were,  prior 
to  the  marriage,  absolutely  the  plaintiff's 
property.  In  the  rest  of  their  judgments 
I  concur,  and  I  should  prefer,  differing 
as  I  do  with  diffidence,  to  say  no  more ; 
but  as  this  decision  may  hereafter  be 
cited,  I  ought  to  state  why  I  am  obliged 
to  take  a  different  view  on  this  part  of 
the  case.  No  point  as  to  the  power  of 
the  plaintiff  to  sue  under  Order  XVI. 
rule  8  (I)  was  taken  before  Mr.  Justice 
Lopes,  so  that  we  have  not  the  benefit  of 
his  judgment  on  the  point. 


I  agree  that,  the  promisor  being  an 
infant,  the  agreement  for  a  settlement 
could  have  no  effect,  and  by  the  marriage 
the  leasehold  properties,  of  which  the 
plaintiff  was  absolute  owner,  vested  in 
her  husband.  Before  marriage  the  plain- 
tiff gave  the  defendant  an  authority  to 
collect  rents  as  her  agent,  so  that  the  re- 
lation of  principal  and  agent  was  consti- 
tuted between  them,  as  the  defendant 
accepted  the  agency.  That  agency  was, 
in  one  sense,  determined  by  the  marriage 
of  the  plaintiff,  as  the  defendant  was  not 
obliged  to  continue  her  agent  after  that 
marriage ;  but  he  did  continue  and  col- 
lected rents  as  agent  after  the  marriage— 
he  acted  under  that  previously  given 
authority,  for  he  had  no  other ;  the  hus- 
band, being  an  infant^  could  not  authorise 
him  to  act  as  agent,  so  that  he  thus  acted 
under  the  authority  of  the  wife,  and  he 
received  the  money  in  question  under  the 
contract  between  him  and  her,  although, 
indeed,  the  money  so  received  was  not 
hers.  The  wife  now  sues  him  alone,  and 
the  order  justified  her  in  so  doing ;  her 
case  should,  therefore,  be  treated,  I 
think,  as  if  she  and  her  husband  wera 
independent  parties.  Now,  the  plaintiff 
sues  the  defendant  under  a  contract  by 
which  the  defendant  collected  money  for 
her,  and  the  defence  is  that  the  money 
is  not  the  money  of  the  plaintiff,  and 
that  the  defendant  had  notice  that  it 
belonged  to  some  one  else — not  notice 
from  the  owner,  but  notice  aliunde,  1 
do  not  think  that  this  defence  can  be 
maintained.  Suppose  that  these  parties 
were  independent  parties.  Suppose  that 
the  plaintiff  had  handed  certain  goods  to 
the  defendant  on  a  contract  to  return 
them,  could  the  defendant  refase  to  do  so 
on  the  ground  that  he  had  notice,  not 
from  the  real  owner,  but  aliunde,  that 
they  did  not  belong  to  the  plaintiff  P  I 
think  not.  I  do  not  think  that  the  mere 
fact  of  notice  gives  the  emphyi  a  right 
to  set  ups>ju8  tertii  as  against  the  person 
by  whom  he  has  been  employed. 

The  Lord  Chancellor  has  said  that  if 
the  plaintiff  empowered  the  defendant  to 
collect  the  rent  of  the  property,  and  then 
assigned  the  property,  and  if  the  defen- 
dant  should  continue  to  collect  the  rents 
under  the  authority  of  the  plaintiff  after 
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notice  of  assignment,  he  could  set  up  the 
fact  of  assignment  in  answer  to  the  claim 
bj  the  plaintiff  for  the  money.  It  is  of 
course  necessary  to  suggest  an  answer  to 
this  proposition,  and  it  appears  to  me 
that  the  plaintiff  would  have  a  right  to 
say,  "  What  is  that  to  you  ? — that  is  my 
affiur,  not  yours."  Some  circumstances 
will,  undoubtedly,  give  a  person  in  the 
position  of  the  defendant  the  right  to 
set  up  a  jus  iertii,  but  one  of  those 
circumstances,  and  a  material  circum- 
stance, is  not  notice,  but  claim;  and  if 
80,  the  case  seems  to  be  brought  within 
the  authority  of  Biddle  v.  Bor^  (7).  Mr. 
Justice  Blackburn  based  his  judgment  in 
that  case  on  the  claim  made  by  the 
alleged  tenant,  who  gave  the  auctioneer, 
the  defendant,  notice  not  to  sell  the 
goods,  or  if  he  did  sell  them,  to  retain 
the  proceeds  for  him.  The  auctioneer 
did  so,  and  set  up  the  title  of  the  alleged 
tenant  against  the  plaintiff;  and  he  was 
held  to  be  justified  in  so  doing,  because 
he  there  defended  upon  the  right  and 
title,  and  by  the  authority  of  the  person 
named. 

That  is  not  so  here,  as  it  seems  to  me. 
If  the  wife,  the  plaintiff,  be  treated  as  a 
distinct  person,  she  must  be  held  to  be 
suing  the  defendant  under  his  contract 
for  money  received  by  him  for  her,  and 
the  only  answer  that  is  set  up  is  not  a 
claim  by  the  husband,  but  the  statement 
that  the  defendant  knew  the  money  be- 
longed to  the  husband.  The  defendant 
cannot  say  that  he  defends  on  the  right, 
the  title  and  the  authority  of  the  hus- 
band :  I  think,  therefore,  that  the  answer 
is  insufficient.  He  cannot  truly  say  he  has 
the  authoriiy  of  the  husband,  and  there- 
fore, by  rules  of  law,  the  plaintiff  ought 
to  recover  all  that  she  claims. 

Judgment  reversed^  and  entered  for  the 
plaintiffs  for  the  balance  of  moneys 
admitted  by  the  defendant  to  have 
been  received  from  the  property  of 
which  the  plaintiff  was  trustee. 


Solidtors—G.  M.  Cooke,  for  plaintiff;  H.  F.  & 
£.  CheBtor,  for  defendant. 
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[IN  THE  COUBT  OF  APPEAL.] 
(^Appeal  from  the  Common  Fleas  Division,) 

1880. 
June  29. 


29.  / 


MACDONALD  V.   CHESNBY.* 


Debtor  and  Creditor — Bankruptcy — Oom- 
position — Debtor* s  Statement — Non-assent- 
ing Creditor — Bankruptcy  Acty  1869  (32 
^  33  Vict.  c.  71),  s,  126. 

Under  section  126  of  the  Bankruptcy  Act, 
1869,  a  debtor  mv^t,  in  order  to  bind  a 
non-assenting  creditor  by  a  composition^ 
shew  in  his  statem^it  the  whole  of  every 
debt  due  to  the  creditor,  so  that  if  the  debtor 
staies  one  and  omits  another  of  the  debts, 
the  creditor  is  not  bound  in  respect  of  the 
debt  stated, 

Judgmsnt  of  the  Common  Pleas  Division 
affirmed. 

Appeal  from  a  judgment  of  the  Com- 
mon Pleas  Diyision  upon  the  report  of  an 
official  referee. 

The  plaintiff  in  the  action  claimed  a 
sum  of  37^,  and  the  defendant  counter- 
claimed  for  three  sums  of  8/.,  821,  and 
119^.  respectively.  The  official  referee 
found  that  the  37Z.  was  due  from  the 
defendant  to  the  plaintiff,  that  the  sum 
of  81.  was  due  from  the  plaintiff  to  the 
defendant  in  respect  of  services  rendered 
by  him,  and  the  sums  of  82Z.  and  119Z. 
were  due  to  him  as  trustee  in  the  bank- 
ruptcy of  one  Porter. 

Shortly  after  Porter  became  bankrupt 
the  plaintiff  filed  his  petition  under  the 
Bankraptcy  Act,  1869.  The  defendant 
thereupon  sent  in  a  proof  for  the  two 
sums  of  821,  and  119Z.  only,  but  he  after- 
wards withdrew  this  proof.  The  plaintiff 
in  his  statement  produced  at  a  general 
meeting  of  his  creditors  scheduled  the 
two  sums  of  821,  and  1197.  as  being  the 
whole  of  his  indebtedness  to  the  defen- 
dant, and  the  creditors  eventually  re- 
solved to  accept  a  composition,  under 
section  126  of  the  Bankruptcy  Act,  1869, 
of  28.  9d,  in  the  pound.  The  defendant 
did  not  in  any  way  assent  to  the  com- 
position proceedings. 

Upon  these  facts  the  Common  Pleas 
Division  (Grove,  J.  and  Lindley,  J.)  gave 

*  Coram  Bramwell,  L.J. ;  Baggallay,  L.J.;  and 
Brett,  L.J. 
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judgment    for  the  defendant    upon   his 
coanter-claim,  and  the  plaintiff  appealed. 

W.  Oraham,  for  the  plaintiff.— First, 
the  defendant  was  bonnd  by  the  composi- 
tion in  respect  of  the  debts  dne  to  him  as 
trustee  in  Porter's  bankruptcy.  Those 
debts  were  properly  scheduled  in  the 
plaintiff's  statement;  they  were  due  to 
the  estate  of  Porter,  and  not  to  the  de- 
fendant personally,  and  the  plaintiff  re- 
presenting that  estate  is  bound  by  the 
composition  resolutions  —  Camphell  v. 
Im  Thum  (1).  Secondly,  it  is  contended 
that  under  section  126  of  the  Bankruptcy 
Act,  1869  (2),  the  debtor  may  declare  in 
his  statement  the  amount  of  a  particular 
debt  due  to  his  creditor  without  declaring 
the  whole  amount  of  the  debts  due,  and 
the  creditor  is  bound  by  the  composition 
in  respect  of  the  debt  declared.  The 
language  of  the  section  will  bear  that 
construction.  Ex  parte  Lang ;  re  Lang 
(3)  is  distinguishable  from  this  case  be- 
cause there  the  debt  was  improperly 
stated.  Thirdly,  in  the  present  case  the 
defendant  has  precluded  himself  from 
setting  up  that  the  composition  resolu- 
tions were  not  binding  upon  him  by  con- 
duct similar  to  that  in  Ex  parte  King ;  re 
Harper  (4) — and  see  also  Ex  parte  Peacock ; 
re  Duffield  (5).  By  sending  in  his  proof 
for  the  two  sums  due  to  him  as  trustee  in 
Porter's  bankruptcy,  he  misled  the  plain- 
tiff into  supposing  that  the   amount  of 

(1)  45  Law  J.  Rep.  C.P.  482;  Law  Rep.  1 
C.P.  D.  267. 

(2)  Section  126  enacts  that  "the  creditors  of  a 
debtor  unable  to  pay  his  debts,  may,  without  pro- 
ceedings in  bankruptcy,  by  an  extraordinary'  resolu- 
tion resolve  that  a  composition  shall  be  accepted 
in  satisfaction  of  the  debts  due  to  tliem  from  the 
debtor."  After  providing  the  mode  in  which  the 
extraordinary  resolution  is  to  be  passed,  and  after 
making  other  provisions  as  to  the  conduct  of  the 
proceedings,  the  section  further  enacts  that  ••  the 
provisions  of  a  composition  accepted  by  an  ex- 
traordinary resolution  in  pursuance  of  this  section 
shall  be  binding  on  all  the  creditors  whose  names 
and  addresses,  and  the  amount  of  the  debts  due 
to  whom,  are  shown  in  the  statement  of  the  debtor, 
produced  to  the  meetings  at  which  the  resolution 
has  passed,  but  shall  not  affect  or  prejudice  the 
rights  of  any  other  creditors." 

(3)  Law  Rep.  6  Ch.  D.  267. 

(4)  43  Law  J.  Rep.  Bankr.  41. 

(6)  42  Law  J.  Rep.  Bankr.  78 ;  Law  Rep.  8 
Ch.  App.  682  (Judgment  of  Mellish,  L.J.). 


those  sums  was  the  whole  amount  of  the 
plaintiff's  indebtedness  to  him. 

F.  Clarke  (Dugdale  with  him),  for  ihe 
defendant,  referred  to  Oppenheim  v.  Jack* 
son  (6).  , 

Bbamwell,  L.J. — I  am  of  opinion  that 
this  appeal  must  be  dismissed.  Mr. 
Graham's  first  point  was  that  this  was  a 
debt  due  to  the  defendant  only  as  traatee 
in  the  bankruptcy  of  Porter ;  I  think  it 
is  clear  that  it  was  a  debt  dne  to  the 
defendant  personally.  He  could  maintain 
an  action  to  recover  it  in  his  own  name. 
He  sold  some  property  to  the  plaintiff 
under  a  contract  binding  upon  both 
parties  personally.  If  it  was  intended  to 
say  that  the  debt  was  one  due  to  Porter's 
estate  the  fact  should  have  been  so  stated 
in  the  schedule.  The  plaintiff  is  in  this 
dilemma:  either  it  was  a  debt  due  to 
the  defendant  as  trustee  of  Porter's  estate, 
and  if  so,  the  facts  were  not  properly 
stated  in  the  debtor's  schedule ;  or  it  was 
a  debt  due  to  the  defendant  personally, 
and  if  so,  the  whole  of  the  debt  was  not 
scheduled.  As  to  the  construction  of  section 
126,  it  is  difficult  to  see  what  was  the 
intention  of  the  framers  of  that  section ; 
but  we  ought  to  put  the  most  natural  and 
obvious  meaning  on  it  unless  by  doing 
so  some  striking  anomaly  or  hainiship  is 
produced.  I  think  the  section  should  be 
read  thus  :  the  provisions  of  the  composi- 
tion resolution  **  shall  be  binding  " — that 
means,  shall  be  binding  notwithstanding 
the  objection  or  dissent  of  the  creditor — 
on  all  the  creditors  whose  respective 
names  and  addresses,  and  the  respective 
debts  respectively  due  to  whom  are  put 
in  the  schedule.  That  interpretation 
comes  to  this,  that  those  creditors  whose 
names  and  addresses  are  inserted  in  the 
schedule,  and  the  whole  of  whose  debts 
are  also  in  the  schedale,  shall  be  bound. 
The  section  goes  on,  "  but  shall  not  pre- 
judice or  affect  the  rights  of  any  other 
creditors."  I  think  the  primary  and 
natural  meaning  is  that  a  debtor,  whose 
creditor  has  more  than  one  debt,  must  in 
order  to  bind  the  creditor  state  all  the 
debts  in  the  schedule.  Thus  if  the  creditor 
is  owed  a  sum  on  a  promissory  note  given 

(6)  48  Law  J.  Rep.  C.P.  441 ;  49  Law  J.  Rep. 
C.P.  D.  216. 
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bj  the  debtor,  and  another  sum  for 
bntcber's  meat  supplied  to  the  debtor,  iu 
order  to  bind  the  latter  he  mast  state 
both  debts  in  the  schedale.  At  first  sight 
it  appeared  to  mennreasonable  to  constrae 
the  section  so  that  if  a  debtor  stated  a 
debt  of  1,OOOZ.  owing  to  a  creditor,  and 
by  inadvertence  left  ont  a  debt  of  hi.  to 
the  same  creditor,  the  composition  would 
not  be  good  either  in  respect  of  the  1,000Z. 
or  the  hi.  Bat  I  am  inclined  to  alter 
that  view.  I  cannot  say  that  it  is  un- 
reasonable to  constrae  the  section  as  I 
have  done.  The  Legislature  may  have 
intended  to  prevent  a  debtor  getting  the 
advantage  of  a  composition  upon  some 
and  not  upon  others  of  his  debts.  There 
niay  be  good  reasons  for  it.  The  larger 
the  amount  scheduled  of  the  creditor's 
debts  the  larger  is  his  voting  power.  I 
do  not  therefore  see  anything  so  unreason- 
able in  this  construction  of  the  section  as 
to  induce  us  to  alter  the  natural  meaning 
of  the  words.  Mr.  Oraham  wishes  us  to 
read  into  the  section,  after  the  words 
*'  shall  be  binding  on  all  the  creditors 
whose  names  and  addresses  and  the 
amount  of  the  debts  due  to  whom  are 
shown  in  the  statement  of  the  debtor," 
the  words  ''  as  to  such  of  the  debts  due 
to  the  creditors  as  shall  be  shown  in  such 
statement."  I  do  not  see  any  reason  for 
doing  so.  K  it  is  said  that  our  construc- 
tion creates  a  difficulty  in  the  way  of 
effecting  compositions  with  creditors,  the 
answer  may  be  given  that  there  are  two 
other  ways  of  becoming  free  given  by  the 
Act — bankruptey  and  liquidation.  I  am 
of  opinion  that  the  appeal  should  be 
dismissed. 

Baooallat,  L.J. — The  question  we  have 
to  determine  is  whether  the  defendant 
Chesney  is  bound  as  a  creditor  of  the 
plaintiff  by  the  composition  resolutions 
passed  by  the  plaintiff's  creditors  under 
section  126  of  the  Bankruptcy  Act,  1869. 
Wiselv  or  unwiselv  the  Legislature  has 
thought  fit  to  enable  the  creditors  of  a 
debtor  to  accept  a  composition,  and  by 
their  resolution  to  that  effect  to  bind 
non-assenting  creditors.  This,  no  doubt, 
is  an  interference  with  the  right  of  a 
creditor  who  does  not  assent  to  the  com- 
position to  enforce  payment  of  his  debt, 
Vol.  60.-~Q.B.,  O.P.  &  Exch. 
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and  the  Legislature  has  thought  fit  in 
several  ways  to  g^ard  his  righto. 

The  resolution  must  be  passed  at  two 
meetings:  at  the  first  meeting  the  cre- 
ditors may  by  an  extraordinary  resolution 
resolve  to  accept  a  composition.  That 
resolution  must  be  confirmed  at  the  se- 
cond meeting  in  the  manner  prescribed 
by  the  Act.  And  it  is  required  of  the 
debtor  that  at  each  of  the  meetings  he 
shall  produce  a  statement  shewing  the 
names  and  addresses  of  his  creditors  and 
the  amount  of  the  debts  due  to  them. 

Now  it  appears  to  me  that  if  it  was 
open  to  a  debtor  and  creditor  to  arrange 
between  themselves,  where  there  were 
several  debts,  that  some  of  them  should 
go  under  the  composition  and  others 
should  not,  the  door  would  be  opened  to 
very  great  frauds.  By  the  omission  from 
the  statement  of  one  of  several  debts,  or 
part  of  one  debt,  the  creditor  would  be 
enabled  to  obtain  an  advantage  over  his 
fellow  creditors.  The  Act  says  that  the 
composition  shall  be  binding  ''on  all 
the  creditors  whose  names  and  addresses, 
and  the  amount  of  the  debts  due  to 
whom,"  are  shewn  in  the  statement ;  but 
it  also  states  that  the  composition  shall 
not  be  binding  upon  any  other  creditors. 
I  am  of  opinion  that  the  statement  must 
shew  the  whole  of  the  debts,  if  more  than 
one,  or  the  whole  of  any  one  debt  due  to  the 
creditors,  in  order  to  bind  him.  Ex  parte 
Lcmg;  re  Lang  (3)  appears  to  me  exactly 
applicable  to  this  case.  There  there  was 
a  non-compliance  with  the  requirements 
of  the  first  part  of  the  section.  Here 
the  whole  of  the  debts  due  to  the  defen- 
dant was  not  set  forth  in  the  plaintiflTs 
statement  to  the  meeting  of  creditors. 
The  tonus  of  the  Act,  therefore,  have  not 
been  sufficiently  complied  with  to  au- 
thorise us  to  say  that  the  creditor  was 
bound  by  the  composition. 

Bbett,  L.J. — I  am  of  the  same  opinion. 
The  answer  to  the  contention  that  the 
two  debts  due  to  the  defendant  inserted 
in  the  schedule  were  really  only  debts  due 
to  Porter's  estate  is,  that  they  were  debts 
due  to  the  defendant  personally.  As  to 
the  construction  of  section  126,  Ex  parte 
Lang;  re  Lang  (3)  decides  that,  inasmuch 
as  creditors  may  be  bound  by  composition 

If 


90 


QUEEN'S  BENCH,  COMMON  FLEAS  AND  EXCHEQUEB. 


pr.s. 


Macdanald  v.  Chesney  {App,)^  C.P, 

proceedings  against  their  consent,  the 
debtor  most  bring  them  strictly  within 
the  terms  of  the  statute.  If  he  fails  to  do 
so  by  mistake  or  otherwise,  non-assenting 
creditors  are  not  bonnd.  The  question 
then  is  whether  the  creditor  in  this  case  is 
brought  within  the  terms  of  the  statate. 
I  am  of  opinion  that  the  tme  rendering 
of  section  126  is  that  the  name  and  ad- 
dress and  the  whole  of  the  debts  dne  to 
a  creditor,  in  order  to  bind  him,  must  be 
put  in  the  statement.  It  signifies  not 
whether  debts  are  due  under  different 
contracts,  and  in  respect  of  different 
rights.  It  is  not  necessary  to  add  them 
up  in  the  statement,  but  the  whole  of  the 
debts  due  to  the  creditor  must  be  put  down. 
In  other  words,  if  you  are  a  debtor  you 
are  only  one  debtor.  It  signifies  not  in 
respect  of  how  many  contracts  you  are 
the  debtor.  You  must  put  down  the 
amount  of  your  debt — the  whole  of  it — 
and  failing  to  do  this  you  fail  to  bring 
yourself  within  the  terms  of  the  Act. 
Lord  Justice  James  in  Ex  parte  Lang;  re 
Lang  (3)  held  that  with  reference  to  the 
first  part  of  the  section  the  interpretation 
of  it  must  be  strict,  and  that  mere  omis- 
sion to  state  correctly  the  debt  is  no 
excuse. 

It  is  clear  that  in  Oppenheim  v.  Jackson 
(6)  we  followed  the  reasons  of  the  judg- 
ment in  Ex  parte  Lang;  re  Lang  (3). 
The  debtor  must  take  care  to  be  strictly 
within  the  Act  if  he  desires  to  bind  a 
non-assenting  creditor. 

There  is  no  conduct  on  the  part  of  the 
creditor  here  which  has  misled  the  debtor 
so  as  to  estop  the  creditor  from  setting 
up  that  the  statute  has  not  been  complied 
with. 

Judgment  affirmed. 


Solicitors — 'Wright&  Law,  agents  for  J.  T.  Wright, 
Leicester,  for  plaintiff;  H.  B.  Clarke  &  Son, 
agents  for  Terry  &  Robinson,  Bradford,  for 
defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen^s  Bench  IHvision.) 

1880. 
June  23, 
Aug. 

Company — Directors — Trust — Oontraci. 

The  defendants  were  directors  of  a  com-' 
pany^  formed  for  the  purpose  of  receiving 
and  investing  upon  security  moneys  re* 
ceived  from  depositors.  The  plaintiff  de- 
posited  1,000Z.  with  the  company^  upon  the 
terms  that  it  should  remain  in  their  hands 
for  five  years ;  that  the  company  should 
pay  interest  on  the  whole  sum  at  the  rate 
of  six  per  cent  from  the  receipt  of  the 
money  until  the  end  of  the  five  years,  and 
should,  at  the  end  of  the  five  years  repay 
the  1,000^.  out  of  their  own  funds,  if  ii 
should  not  be  otherwise  realised  for  the 
plaintiff;  that  the  company  should,  as 
soon  as  possible  after  the  receipt  of  the 
1,000Z.,  place  in  the  hands  of  the  plaintiff, 
to  secure  that  sum,  a  colonial  mortgage, 
not  to  be  effected  in  the  plaintiffs  name; 
and,  in  case  the  mortgage  should  become 
ineffective  before  the  end  of  the  five  years^ 
the  company  were  to  replace  it  by  another. 
The  company  accordingly  transferred  to  the 
plaintiff  a  mortgage  debt  for  1,000Z.,  secured 
by  a  mortgage  to  the  company  of  lands  in 
Canada,  The  mortgagor  paid  off  the  debt 
to  the  company  before  the  expiration  of  the 
five  years,  and  tlis  company  dealt  with  the 
proceeds  as  part  of  their  general  funds, 
and  did  not  procure  another  mortgage 
security  for  the  plaintiff.  The  company 
subsequently  went  into  liquida>tion,  and  the 
plaintiff  sued  the  defendants  to  recover 
from  tJiem  the  1,000/.,  on  the  ground  thai 
he  had  lost  it  through  their  gross  negligence. 
At  the  trial  the  defendants  were  shewn  to 
have  been  present  at  meetings  of  directors, 
when  a  letter  from  the  company* s  agent  in 
Canada  enclosing  a  bank  draft  for  the 
amount  of  the  paid- off  mortgage  debt  was 
entered  as  read,  and  the  company* s  balance^ 
slieet  for  the  year  in  which  the  mortgage 
debt  was  paid  off  contained  an  item  on 
the  debit  side,  "  directors*  fees,  1,000Z." 
Evidence  was  tendered  that  at  the  time  the 
proceeds  of  the  bank  draft  were  paid  into 
the  company*s  bank  the  company  was  in- 

*  Coram  Bramwell,  L. J. ;  BaggalUj,  L.J. ;  and 
9rett,  L.J, 


MICHAELMAS  1880  to  MIGHAELMAS  1881. 


Vol.  60.] 

WiUon  V.  JLord  Bury  (App,),  Q.B. 

solvent.  The  Judge  at  the  trial  rejected 
ih%8  evidence  as  immateridlj  and  directed  a 
verdict  and  judgment  for  the  defendants: — 
Held  (hy  Bbamwell,  L.  J.,  a/nd  Brett,  L.  J., 
dissentiente  Baqgallat,  L.J.),  that  the 
evidence  was  properly  rejected ;  that  there 
woe  no  evidence  upon  which  the  defendunts 
eovld  he  made  Uahle^  and  therefore  that  the 
judgment  was  righUy  entered. 

The  plaintiff  in  this  action  obtained, 
by  way  of  appeal  from  theQaeen's  Bench 
Division,  a  rale  nisi  for  a  new  trial  in 
the  Court  of  Appeal,  on  the  ground  of 
misdirection  and  improper  rejection  of 
evidence  at  the  trial. 

Sir  J,  Bolher  (Lumley  Smith  with  him), 
for  the  defendant  Lord  Bury,  and 

Sir  K  James  (Attomey-Oenerdl)  (B.  T. 
Beid  with  him),  for  the  defendant  Mont- 
gomerie,  now  shewed  cause. 

Whitehome  (0.  BusseU  and  Silvester 
with  him)  supported  the  rule. 

The  facts  are  fully  stated  in  the  judg- 
ment of  Brett^  L.J.,  and  the  arguments 
sufficiently  appear  from  the  judgments  of 
the  Lords  Justices  (post). 

The  following  cases  were  cited  in  ar- 
gument in  addition  to  those  referred  to 
in  the  judgment  of  Brett,  L.  J. :  In 
re  The  Wincham  Shipbuilding,  Boiler 
and  Salt  Company;  Hallmark's  Case  (1), 
Pickering  v.  Stephenson  (2)  ;  Bhodes  v. 
Forwood  (3) ;  BetU  y.De  Vitre  (4) ;  Stewart 
V.  Austin  (5) ;  The  Land  Credit  Company  of 
Ireland  v.  Lord  Fermoy  (6) ;  Ashurst  v. 
Mason  (7). 

Our.  adv.  vult. 

The  following  judgments  were  delivered 
on  August  6 : — 

Baqoallat,  L.  J. — As  the  other  members 
of  the  Court  agree  in  opinion  that  the 
judgment  of  the  Queen's  Bench  Division 
should  be  affirmed,  I  cannot  but  enter- 

(1)  47  Law  J.  Bep.  Chanc  868 ;  Law  Rep.  9 
Ch.  D.  829. 

(2)  41  Law  J.  Bep.  Chanc  493  ;  Law  Bep.  14 
Eq.  322. 

(8)  Law  Bep.  1  App.  Gas.  256. 
(4)  87  Law  J.  Bep.  Chanc  325 ;  liaw  Bep.  3 
Chanc  App.  429. 

(6)  36  Law  J.  Bep.  Chanc  162 ;  Law  Bep.  3 
Eq.  299. 

m  Law  Bep.  8  Eq.  7. 

(7)  44  Iaw  J.  Bep.  Chanc.  837 ;  Law  Bep.  20 
Bq.a26. 
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tain  considerable  doubt  as  to  the  cor. 
rectness  of  the  conclasion  at  which  I 
have  myself  arrived.  It  is,  however, 
right  that  I  should  state  my  views  upon 
the  subject,  and  I  will  do  so  as  conciselv 
as  possible.  Among  the  objects  for  which 
the  company  was  established  were — 
First,  The  investment  of  money  entrusted 
to  it  as  agent  for  other  persons;  and 
second.  The  guaranteeing  the  repayment 
of  any  money  which  might  be  invested 
on  securities  through  its  agency. 

In  carrying  out  these  objects  it  ap- 
pears to  have  been  thepraotice  of  the  com- 
pany to  combine  the  two,  and  in  lieu  of 
simply  investing  the  monev  entrusted  to 
them  upon  mortgage  or  other  securities, 
charging  a  commission  for  so  doing, 
they  gaaranteed  the  repayment  of  the 
moneys  so  entrusted  to  them  for  a  con- 
sideration which,  it  must  be  presumed, 
covered  not  only  the  risk  incurred  by 
them  in  respect  of  the  guarantee,  but  a 
remuneration  for  the  trouble  and  ex- 
pense incurred  by  them  in  respect  of  the 
whole  transaction.  It  is  unnecessary  for 
me  to  refer  in  detail  to  the  several  docu- 
ments executed  by  the  company  and  the 
plaintiff  for  the  purpose  of  carrying  out 
the  transaction  which  has  given  rise  to 
the  present  action,  nor  to  the  mode  in 
which  the  company,  through  its  directors, 
dealt  with  the  money  entrusted  to  it  by 
the  plaintiff,  as  they  are  fully  stated 
in  the  judgment  of  Lord  Justice  Brett, 
which  I  have  had  an  opportunity  of 
reading  and  considering ;  it  is  sufficient 
for  me  to  say  that,  in  my  opinion,  the 
relation  of  trustee  and  cestui  que  trust 
was  established  between  the  company  and 
the  plaintiff,  nor  can  I  regard  the  mode 
in  which  the  money  was  dealt  with  by 
the  company  after  Dill's  mortgage  had 
been  paid  off,  and  the  omission  to  make 
any  communication  on  the  subject  to  the 
plaintiff,  otherwise  than  as  a  breach  of 
trust.  It  appears  to  me  also  that  both 
the  defendants  were  parties  to  and  aided 
in  the  commission  of  that  breach  of 
trust.  I  fully  recognise  as  a  general 
rule  that  an  agent  employed  by  a  trustee 
is  accountable  to  his  principal  only,  and 
cannot  be  made  responsible  as  a  con- 
structive trustee  to  the  cesiui  que  trust, 
but  I  think  that  a  distinction  may  and 
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oaght  to  be  drawn  between  the  case  of  a 
companj  necessarily  acting  by  its  di- 
rectors, and  an  individual  trastee  acting 
through  an  agent  over  whose  actions  he 
can  exercise  a  control.  Whether,  how- 
ever, I  am  right  or  wrong  in  thinking 
that  SQch  a  distinction  should  be  drawn, 
there  can  be  no  question  that  the  general 
rule  to  which  1  have  referred  does  not 
apply  when  the  agent  has  derived  a  per- 
sonal benefit  from  the  breach  of  trust, 
and  in  my  opinion,  an  important  question 
in  the  present  case  is,  whether  the  de- 
fendants have  derived  any  such  personal 
benefit 

Upon  this  question,  the  evidence  which 
was  excluded  upon  the  trial  may  have 
an  important  bearing.  The  two  de- 
fendants held  between  them  nearly  one- 
fourth  of  the  whole  capital  of  the  company, 
and  it  is  alleged  that  the  excluded  evi- 
dence would  shew  that,  at  the  time  when 
the  proceeds  of  Dill's  mortgage  came 
under  the  control  of  the  directors,  they 
must  have  been  aware  of  the  insolvency 
of  the  company ;  that  they  nevertheless 
mixed  the  moneys  of  the  plaintiff  and  of 
other  depositors  with  their  own,  and  that 
they  from  time  to  time  retained  or  paid  to 
themselves  large  sums  by  way  of  dividends 
on  their  shares,  and  also  as  fees  for  their 
services  as  directors ;  and  that  they  must 
have  been  aware  that  the  moneys  so  re- 
tained and  paid  were  derived  not  from 
any  fands  properly  belonging  to  the 
company,  but  from  the  moneys  entrusted 
to  them  by  the  depositors.  In  my  opinion 
the  tendered  evidence,  which  would  pro- 
bably shew  whether  these  allegations 
were  or  were  not  well  founded,  ought  to 
be  admitted,  and  the  rule  for  a  new  trial 
shoold  be  made  absolute. 

It  may  be  that,  having  regard  to  the 
frame  of  the  pleadings,  it  was  proper  to 
reject  such  evidence  at  the  trial ;  but  even 
if  this  were  so,  the  case  is  one  in  which 
I  think  liberty  should  be  given  to  amend. 

Bbamwell,  L.J. — My  brother  Brett  has 
favoured  me  with  the  perusal  of  his  judg- 
ment in  this  case.  I  entirely  agree  that 
the  ruling  of  the  Lord  Chief  Justice  at 
the  trial  was  right,  and  right  for  the 
reasons  given.  There  is  no  what  may 
be  termed  common-law  cause  of  action  in 


this  case.  Treating  the  case  as  one  of 
contract,  the  contract  was  between  the 
plaintiff  and  the  company,  and  not  the 
directors.  Treated  as  a  case  of  tort,  no 
wrong  in  the  defendants,  independent  of 
duty,  is  shewn,  and  no  breach  of  any  duty 
to  the  plaintiffs  is  shewn  in  the  defen- 
dants for  the  same  reason,  that  no  con- 
tract raising  it  is  shewn  to  have  existed 
between  them.  The  case  is  not  mended 
by  the  statement  of  claim  saying  that  the 
negligence  was  "  gross."  That  will  not 
give  a  cause  of  action  unless  negligence 
not  gross  will,  and  that  will  not  imless 
mere  nonfeasance  will,  and  that  will  not 
in  this  case  unless  it  is  a  breach  of  con- 
tract in  the  defendants,  and  that  it  is  not, 
for  there  is  none  with  the  plaintiff.  I 
also  agree  that  the  evidence  was  properly 
rejected  as  irrelevant  to  the  question  in 
the  cause. 

But  a  case  was  made  before  us  which 
was  not  made  at  the  trial,  nor,  as  I 
think,  open  on  the  pleadings.  And  for 
my  own  part,  if  I  thought  that  case  a 
good  one,  I  would  not  allow  a  new  trial 
unless  upon  payment  of  the  costs  of  the 
former  trial  and  subsequent  proceedings. 
But  I  think  it  is  not  a  good  case.  It  is, 
that  there  was  a  relation  of  trustee  and 
cestui  que  trust  between  the  plaintiff  and 
the  company,  and  a  breach  of  trust,  and 
that  the  defendants  were  parties  to  and 
aided  in  bringing  about  that  breach  of 
trust,  and  consequently  are  liable  for  it. 
I  approach  the  consideration  of  this  ques- 
tion with  great  distrust  from  want  of 
familiarity  with  it,  and  from  the  singularly 
confused  character  of  the  documents  be- 
tween the  plaintiff  and  the  company,  the 
description  of  which  by  my  brother  Brett 
I  also  agree  in.  I  feel  it  difficult  to  say 
there  is  not  a  trust.  The  money  is  re- 
ceived to  invest.  If  the  security  is  paid 
off  it  is  to  be  re-invested.  I  do  not  think 
that  there  being  a  contract  and  an  agency 
prevents  there  being  a  trust,  nor  the  fact 
that  the  company  were  to  pay  interest 
from  the  time  they  received  the  money, 
nor  from  what  seems  to  me  a  consequence 
from  that,  namely,  that  they  might  pro- 
perly make  some  use  of  the  money,  with- 
out mixing  it  with  their  general  funds, 
till  they  could  find  a  proper  investment 
according  to  their  agreement.  Still,  there 
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are  those  things,  and  the  considerations 
to  which  they  give  rise,  and  I  strongly 
feel  the  danger  of  implying  trusts,  with 
all  their  complexities,  from  a  basiness 
contract.  It  is  not  necessary  to  decide 
this.  For,  assuming  there  was  a  trust, 
and  a  breach  of  it,  I  can  see  no  reason  on 
which  the  directors  can  be  held  personally 
responsible  for  it  to  the  plaintiff.  On 
this  matter,  also,  I  entirely  agree  with  the 
reasoning  and  authorities  of  my  brother 
Brett,  to  which  I  can  add  nothing  pro- 
fitably. I  also, am  of  opinion  that  this 
judgment  should  be  affirmed. 

Bbbtt,  L.J. — Li  this  case  the  plaintiff 
sued  Lord  Bury,  Mr.  Montgomerie  and 
Mr.  Muckleburugh,  as  directors  of  a  com- 
pany called  the  "Colonial  Trusts  Cor- 
? oration.  Limited,"  to  recover  the  sum  of 
,000Z.  The  statement  of  claim  founded 
the  plaintiff's  alleged  right  of  action  on  a 
charge  of  gross  negligence  by  the  defen- 
dants. 

The  defendant  Muckleburugh  did  not 
appear  to  the  action. 

The  case  as  against  the  other  defen- 
dants wets  tried  before  the  Lord  Chief 
Justice  of  England  and  a  juiT.  The 
Lord  Chief  Justice  at  the  end  of  the 
plaintiff's  case  directed  the  jury  to  find 
for  the  defendants.  The  Queen's  Bench 
Division  refused  to  gprant  a  rule  for  a  new 
trial  on  the  ground  of  misdirection  or 
improper  rejection  of  evidence.  Upon 
upeal  a  rule  nisi  was  granted  by  the 
Oonrt  of  Appeal  as  for  misdirection  and 
an  improper  rejection  of  evidence,  against 
which  cause  was  afterwards  shewn.  The 
nltimate  question  is,  whether  upon  the 
evidence  which  was  g^ven  or  upon  that, 
and  that  which  was  rejected,  if  it  was 
improperly  rejected,  a  jury  could  have 
been  properly  aUowed  to  give  a  verdict 
in  favour  of  the  plaintiff.  The  evidence 
given  was  that  the  company  called  the 
**  Colonial  Trusts  Corporation,  Limited," 
was  a  company  incorporated  in  order  to 
replace  a  company  called  the  '*  Colonial 
SeiBarities  Company,  Limited."  The  *' me- 
morandum of  association"  of  the  new 
company  stated  the  objects  for  which  it 
was  established,  and,  among  others,  that 
it  was  so  established  for — Third,  the 
lending  and  investing  money,  whether 
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belonging  to  the  company  or  entrusted  to 
the  company  as  agents  for  other  com- 
panies or  persons  ;  fourth,  the  securing  by 
guarantee  or  otherwise  the  repayment 
of  moneys  invested  on  securities,  whether 
such  investments  be  made  through  the 
agency  of  the  company  or  not ;  fifth,  the 
negotiating  loans,  managing  properties, 
collecting  and  receiving  rents  and  trans- 
acting all  manner  of  agency  and  com- 
mission business;  sixth,  the  acquiring 
and  dealing  with  land  in  England  or 
elsewhere.  The  capital  of  the  company 
was  to  be  300,OOOZ.  in  60,000  shares. 
The  "  articles  of  association,"  after 
giving  to  the  directors  the  management 
of  all  the  affairs  and  business  of  the  com- 
pany, gave  them  power  in  terms — (c)  to 
invest  the  moneys  of  the  company,  or 
moneys  entrusted  to  the  company  for 
that  purpose,  in  any  securities,  or  in  any 
manner  which  they  may  think  fit,  except 
by  purchasing  the  shares  of  the  company, 
and  to  realise  and  deal  with  the  secu- 
rities and  investments  at  their  discretion ; 
((2)  to  borrow  on  behalf  of  the  company 
such  sums  of  money  as  they  deem  ad- 
visable for  any  of  the  objects  or  purposes 
of  the  company,  at  such  rate  of  interest, 
and  generally  on  such  terms  and  con- 
ditions, as  they  may  from  time  to  time 
think  fit,  &c, ;  (e)  to  secure  the  repayment 
of  any  moneys  so  borrowed,  and  the  pay- 
ment of  interest  thereon,  in  such  manner, 
&o, ;  (/)  to  guarantee  the  repayment  of 
money  lent,  and  the  payment  of  in- 
terest on  money  lent,  either  together  or 
separately,  whether  the  loans  are  effected 
through  the  agency  of  the  company  or 
not.  The  directors  were  to  cause  true 
accounts  to  be  kept^(a)  of  all  sums  of 
money  lent  or  advanced  by  or  through 
the  company,  and  of  the  matters  in  re- 
spect of  which,  and  the  securities  upon 
which,  the  same  were  respectively  lent  and 
advanced ;  (b)  of  all  sums  of  money  bor- 
rowed by  or  through  the  company,  and 
of  the  matters  in  respect  of  which,  and  of 
the  securities  upon  which,  the  same  were 
respectively  borrowed.  Muckleburugh 
was  appointed  the  managing  director, 
Montgomerie  a  director.  Lord  Bury 
chairman  and  director.  Assuming  to  act 
nnder  the  authority  thus  given  to  them, 
the    directors    issued    a    ''prospectus," 
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-which  stated  that  "  the  corporation  acts 
as  agent  for  the  investment  of  money  in 
large  or  small  sums,  for  not  less  than  five 
years,  in  joint  mortgages  on  freehold 
lands  of  ample  valae,  and  with  registered 
titles,  in  Canada  and  other  colonies, 
guaranteeing  the  principal  and  also  in- 
terest at  the  rate  of  six  per  cent,  per 
annum,  payable  half-yearly,  on  the  1st  of 
January  and  the  Ist  of  July.  ''Appli- 
cations for  mortgages,  &c.,  may  be  made 
in  the  annexed  form."  **  First  mortgages 
on  freehold  and  real  estate  for  fixed 
periods  issued  at  par.  To  the  directors, 
&c.    I  herewith  remit  to  you  Z.  to 

be  invested  for  years  in  first  mort- 

gages on  freehold  real  estate  in  Canada, 
interest  at  the  rate  of  six  per  cent,  per 
annum,  to  commence  from  the  date  when 
you  receive  the  money."  The  plaintiff 
in  answer  to  such  a  prospectus  filled  up 
such  a  form  on  the  Srd  of  March,  1874, 
with  the  sum  of  1,000Z.,  and  for  five 
years.  A  memorandum  was  attached  to 
such  application  by  the  plaintiff's  brokers. 
''Application  for  1,000Z.  six  per  cent, 
mortgages,  for  five  years."  On  the  same 
day  a  receipt  was  given  by  and  ac- 
cepted from  the  company :  "  Received  of 
A.  Wilson,  Esq.,  the  sum  of  1,000Z.  for 
investment  for  five  years  at  six  per  cent, 
on  mortgage  in  the  colonies,  effected 
through  the  company."  The  following 
documents  then  passed :  "  Transfer  of 
mortgage."  "  This  indenture,  made  the 
6th  of  March,  1874,  between  the  Colonial 
Company,  Limited,  and  A.  Wilson,  wit- 
nesseth  that,  in  consideration  of  the  sum 
of  1,000Z.  paid  by  the  transferee  to  the 
company,  the  company  doth  hereby  grant 
and  assign  to  the  said  transferee,  <&c.,  all 
that  mortgage  debt  amounting  to  1,000Z., 
secured  by  the  indenture  of  bai^in  and 
sale  by  way  of  mortgage,  dated  the 
29th  of  August,  1873,  and  made  between 
Catherine  Dill,  of  Pietermaritzburgh,  in 
Natal,  and  the  company,  and  all  interest 
henceforth  to  become  due  for  the  same 
according  to  the  terms  of  the  said  mort- 
gage. And  in  consideration  of  the  said 
company  being  permitted  to  receive  and 
retain  for  its  own  use  all  sums  payable  in 
respect  of  interest  on  the  said  indentures 
of  mortgage  over  and  beyond  the  rate  of 
six  per  cent,  per  annum,  the  said  company 


doth  hereby  guarantee  the  payment  to 
the  said  transferee  of  the  said  mortgage 
debt,  and  of  interest  thereon  in  the  mean- 
time at  the  rate  of  six  per  cent,  per 
annum,  payable  half-yearly,  on  the  let  of 
January  and  the  1st  of  July.  And  it  is 
further  agreed  that  the  company,  as  the 
agent  and  on  behalf  of  the  transferee, 
shall  collect  and  require  payment  of  the 
said  mortgage  money,  <!bc.  And  it  is 
further  agreed  and  declared  that,  until 
payment  of  the  said  mortgage  money  and 
interest,  the  company  stands  seised  of  the 
legal  estate  in  the  lands  comprised  in  the 
said  mortgage  in  trust  for  the  transferee, 
&c."  To  this  was  added  a  receipt :  "  Re- 
ceived of  A.  Wilson  the  sum  of  1,000Z. 
for  investment  on  mortgage  in  the 
colonies  for  five  years." 

"Mortgage  bond  dated  the  29th  of 
August,  1873.  Know  all  men,  <fec.,  that 
N.  R.,  an  attorney  for  Catherine  Dill, 
declared  that  the  said  C.  Dill  was  indebted 
to  P.  Shepstone,  as  trustee  for  the  Colonial 
Securities  Company,  in  the  sum  of  1,000Z. 
for  money  lent,  to  be  repaid  to  the  said 
company  or  assigns,  with  interest  at  nine 
per  cent,  payable  half-yearly,  on  the  80th 
of  June  and  the  31st  of  December  until 
paid  off,  which  payment  the  borrower 
shall  be  allowed  and  obliged  to  make  at 
the  expiry  of  two  years.  And  for  security 
a  mortage  of  land,  &c.  And  the  prin- 
cipal may  give  three  months'  notice  pre- 
vious to  the  expiring  of  the  said  bond  to 
the  mortgagees  of  her  intention  to  pay 
off,  Ac.  Otherwise  to  be  subject  to  twelve 
months'  notice  on  either  side  after  the 
expiring  of  such  bond,  to  wit,  the  23rd 
of  August,  1876." 

"  Guarantee  of  principal  and  interest  to 
investor,  A.  Wilson.  Principal  1,000Z., 
interest  at  six  per  cent,  per  annum."  "  In 
consideration  of  the  deduction  hereinafter 
mentioned  from  the  amount  of  interest 
payable  under  the  indenture  of  mortgage, 
the  particulars  of  which  are  specified  on 
the  other  side,  the  Colonial  Trusts  Cor- 
poration, Limited,  do  hereby  guarantee  to 
A.  Wilson  the  payment  at  the  registered 
office  in  England  of  the  company  of  the 
principal  sums  for  the  time  being  secured 
by  the  said  indentures  respectively,  and 
also  of  the  interest  upon  the  said  princi- 
pal sums,  <bc.,  until  such  mortgages  shall 
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have  expired,  been  foreclosed,  or  other- 
wise discharged  in  course  of  law,  such 
principal  to  be  paid  within  two  months 
after  the  date  when  the  same  shall  be- 
come dae  in  Natal,  Ac.  And  in  considera- 
tion of  the  aforesaid  guarantee,  the  said 
A.  Wilson  hereby  authorises  the  said  com- 
pany to  collect  the  principal  moneys  and 
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interest  for  the  time  being  secured  by 
and  payable  under  the  said  indentures, 
and  thereout  to  deduct  and  retain  for  the 
use  of  the  said  company  all  sums  by  way 
of  interest  under  the  said  indenture  of 
mortgage  over  and  above  six  per  cent. 
And  in  case  of  default  to  take  all  neces- 
sary proceedings,  <bc." 


Mortgage 

Maturity 

Mortgagor 

Investor 

Amount  of  Principal 
Money  secured 

29th  August,  1873 

23rd  August,  1875 

Catherine  Dill 

Colonial  Trusts 
Corporation 

j^l,000 

N.B. — '*  The  mortmge  has  been  trans- 
ferred by  deed,  dated  the  6th  of  March, 
1874,  to  A.  Wilson." 

N.B. — *'The  guarantee  to  be  condi- 
tioned on  the'  investor,  whenever  re- 
qnired,  giving  such  powers  of  attorney, 
TO.,  as  &c.,  for  enabling  the  company  to 
enforce  the  covenants  of  the  above  inden- 
ture, and  to  cease  whenever  such  parties 
shall  decline  to  g^ve  or  shall  revoke  such 
powers,  4c." 

From  the  time  of  forwarding  the  1,0002. 
until  the  company  went  into  liquidation, 
the  plaintiff  was  paid  the  stipulated  in- 
terest at  six  per  cent. 

On  the  16th  of  April,  1877,  Shepstone, 
the  agent  of  the  company  in  Natal,  wrote 
to  the  secretary  of  the  company  in  London 
a  letter,  in  which,  after  setting  out  a  per- 
sonal claim  for  remuneration,  he  stated, 
*'  I  have  in  hand  some  of  the  securities 
(company's  funds,  not  that  by  the  com- 
pany's principals),  and  1  have  applied  a 
portion  towards  paying  me  a  fair  remu- 
neration, &c.  I  enclose  detailed  account, 
by  which  yon  will  see,  &c.  1  also  enclose 
statement  of  account  shewing  the  receipt 
of  the  amount  of  Dill's  bond,  and  bank 
draft  for  6781. 4^.  5(2.,  transmitting  to  you 
ihe  balance."  The  letter  enclosed  an 
account  of  Shepstone's  personal  claim, 
amounting  to  8152.,  and  the 'following : — 

"The  Colonial  Trusts  Corporation, 
Limited,  to  Shepstone." 

Bj  principal  ram  of  C.  Dili's  bond  .    £1,500 
To  amount  of  account  here- 
with      ....  £816    0  0-1 
Dx»ft  herewith  .                .     678    4  6  }>  €1,500 
Exchange  on  do.                       6  16  7  J 

and  a  bank  draft  for  678Z.  4b.  Bd. 


The  proceeds  of  the  draft  were  paid  by 
the  secretary  into  the  company's  general 
account  at  their  banker's.  The  company 
kept  no  separate  account  at  the  baijik  of 
moneys  paid  to  them  by  customers  in 
respect  of  which  the  principals  received 
mortgage  securities. 

The  company's  ledger  had  an  entry  of 
the  transaction  with  the  plaintiff  stating 
that  his  security  was  Dill's  mortgage  in 
Natal.  The  defendants  were,  by  entries 
in  the  minute  book,  shewn  to  have  been 
present  at  meetings  of  the  directors  when 
the  letter  from  Shepstone  was  entered  as 
read,  and  when  the  company's  books 
were  accessible,  and  when  the  company's 
pass-book  shewed  the  receipt  of  the  pro- 
ceeds of  the  bank  draft  for  678Z.  49.  Bd.  No 
other  evidence  was  given  or  proposed  of 
the  knowledge  of  Lord  Bury  or  Mr.  Mont- 
gomerie  of  any  part  of  the  above  trans- 
actions. A  balance-sheet,  dated  the  31st 
of  December,  1877,  which  had  accom- 
panied a  report  of  the  directors  to  a 
general  meeting  of  the  company,  held  on 
the  7th  of  June,  1878,  was  put  in  evi- 
dence. In  the  profit  and  loss  account 
there  was  an  item  on  the  debit  side, 
**  Directors'  fees,  1,000Z."  No  other  evi- 
dence was  given  as  to  any  payments  of 
fees  to  the  two  directors.  Lord  Bury  and 
Mr.  Montgomerie.  In  1878  the  company 
went  into  liquidation.  The  plaintiff 
called  as  a  witness  Mr.  Kemp,  the  ofKcial 
liquidator,  and  proposed  to  shew  by  his 
evidence,  founded  exclusively  on  an  ex- 
amination of  the  books  and  vouchers, 
that  at  the  time  of  the  payment  into  the 
bank  of  the  proceeds  of  the  bank  draft 
from  Shepstone,  in  1877,  the  company 
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was  in  fact  insolvent.  The  plaintiffs  did 
not  offer  to  shew  that  their  insolvency 
was  in  fact  at  that  time  known  to  the  two 
directors.  No  other  evidence  of  any  kind 
was  offered  which  was  rejected.  The  ob- 
jection as  to  the  rejection  of  evidence 
mnst  be  confined  to  the  rejection  of  this 
evidence  alone.  The  Lord  Chief  Jastioe 
rejected  the  proposed  evidence  on  the 
ground  that  it  was  immaterial.  No  notice 
was  given  to  the  plaintiff  that  Dill's 
mortgage  had  been  paid  off.  No  substi- 
tated  security  was  given  or  offered  to  the 
plaintiff.  No  further  evidence  was  offered 
as  to  the  personal  knowledge  or  inter- 
ference of  the  two  directors  in  any  part  of 
the  transaction.  The  Lord  Chief  Justice 
thereupon  directed  the  jury  that  there 
was  no  sufficient  evidence  on  which 
they  could  legally  find  a  verdict  for  the 
plaintiff,  directed  them  to  find  for  the 
defendants,  and  entered  judgment  for  the 
defendants.  Upon  this  evidence  it  is  clear 
that  there  was  at  least  a  contract  between 
the  company  and  the  plaintiff  that  the  com- 
pany would,  on  payment  of  the  mortgage 
debt  due  from  Catherine  Dill  to  the  com- 
pany, give  the  company  another  mortgage 
security  equal  to  so  much  of  DilFs  mortgage 
as  had  been  transferred  to  the  plaintiff ; 
that  such  contract  had  been  broken  by 
the  company ;  that  the  plaintiff  would  at 
least  have  been  entitled  to  sue  the  com- 
pany, if  it  had  remained  solvent,  for  such 
breach,  and  that  the  plaintiff  would  have 
been  entitled  during  the  five  years  to 
insist  on  a  specific  performance  of  the 
undertaking  to  give  him  another  mort- 
gage, and  at  the  end  of  five  years  to 
recover  1,000Z.  It  is  clear  that  there  was 
no  contract  between  the  plaintiff  and  the 
defendants  personally  to  the  like  effect. 
It  is  equally  clear  that  there  was  no  con- 
tract of  principal  and  agent  between  the 
plaintiff  and  the  defendants  personally. 
These  matters  have  been  too  often  decided 
to  require  farther  discussion.  It  was 
strenuously  urged  on  behalf  of  the  plaintiff 
that  the  defendants  were,  as  a  necessary 
consequence  of  their  position  as  directors 
of  the  company,  personally  trustees  of  the 
plaintiff,  and  had  been  guilty  of  a  breach 
of  trust. 

Being    clearly  of  opinion,    as   above 
stated,  that  there  was  no  contract  be- 


tween the  plaintiff  and  the  defendants, 
and  that  there  was  not  the  relation  of 
principal  and  agent  between  the  plaintiff 
and  the  defendants,  the  question  is,  whe- 
ther there  was  the  relation  between  them 
of  cestui  que  trust  and  trustee.  I  know 
of  no  principle  or  authority  for  sayine 
that  such  a  relation  can  be  constitutea 
by  any  agreement  or  intercourse  between 
the  parties  less  direct  than  the  agreement 
or  intercourse  which  forms  the  relation 
of  principal  and  agent.  As  the  agent  of 
an  agent  is  not  thereby  the  agent  of  the 
original  principal,  so  neither  is  the  agent 
or  trustee  of  a  trustee  thereby  the  trustee 
of  the  original  cestui  que  trust. 

This  was  evidently  the  view  of  Lord 
Cairns  in  Ferguson  v.  Wilson  (8).  In 
that  case,  which  must  presently  be  again 
cited  for  another  point,  a  bill  was  pre- 
ferred against  directors  personally  for  the 
specific  performance  of  a  resolution  of  the 
board  to  allot  shares ;  and,  if  all  available 
shares  were  allotted,  for  indemnity  by  the 
directors  out  of  their  own  sharea.  Lord 
Justice  Turner  and  Lord  Justice  Cairns 
held,  first,  that  the  undertaking  was,  as 
between  the  plaintiff  and  the  company,  a 
contract  only,  and  not  a  trust. 

**  This,'*  said  Lord  Justice  Turner,  "is 
a  contract.  This  Court  can  only  deal  with 
a  contract  by  way  of  specific  performanoe, 
and  as  all  the  shares  are  already  allotted, 
that  cannot  be  decreed.  This  is  not  a  case 
of  trust,  this  is  simply  a  case  of  contract. 
This  Court  cannot  give  damages.  There- 
fore," &c.  But  Lord  Justice  Cairns  dealt 
more  fully  with  the  position  of  directors. 
"  It  ought,"  he  said,  "  very  clearly  to  be 
understood  upon  what  principles  and  to 
what  extent  directors,  in  cases  of  this 
kind — that  is,  when  they  are  sued  person- 
ally— are  liable  to  the  jurisdiction  of  thi 
Court.  This  is  a  bill  filed  npon  a  con- 
tract. With  whom  has  the  contract  been 
made  ?  The  bill  alleges  that  the  contract 
is  made  with  and  binds  the  company. 
What  is  the  position  of  directors  of  a 
public  company  P  They  are  merely  agents 
of  the  company.  The  company  itself 
cannot  act  in  its  own  person,  for  it  has 
no  person ;  it  can  only  act  through  di- 
rectors ;  and  the  case  is,  as  regards  those 
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directors,  merely  the  ordinary  case  of 
principal  and  agent.'*     (This  means  ob- 
viously as  between  the  company  and  the 
directors.)     "  Whenever,"  he  says,  "  an 
agent  is  liable"  (that  is,  to  those  persons) 
'*  those  directors  woald  be  liable.  'Where 
the  liability  would  attach  to  the  principal, 
and  the  principal  only,  the  liability  is  the 
liability  of  the  company.     This  being  a 
contract  alleged  to  be  made  by  the  prin- 
cipal, I  own  that  I  have  not  been  able 
to  see  how  it  can  be  maintained  that  an 
ag^nt  can  be  brought  into  this  Court,  or 
into  any  other  Court,  upon  a  proceeding 
which  simply  alleges  that  the  principal 
has  violated  a  contract  that  he  has  entered 
into.     In  that  state   of  things  not  the 
agent   but   the  principal  would   be  the 
person  liable."    This  seems  to  me  to  shew 
that  Lord  Cairns,  dealing  with  the  pro- 
cedure of  a  Court  of  equity,  was  of  opinion 
that  the  same  want  of  direct  intercourse 
which  prevents  any  remedy  at  common 
law  by  the  dealer  with  a  company  against 
the  directors  personally  of  such  company, 
on  the  mere  ground  of  their  being  di- 
rectors,   equaUy    prevents    any  remedy 
against  them  by  the  same  party,  in  respect 
of  the  same  relation,  in  a  Court  of  equity. 
I  think  he  intended  to  point  out  that 
whether  the  remedy  sought  in  that  case 
was  specific  performance  or  indemnity 
against  a  breach  of  trust,  the  suit  could 
not,  in  either  case,  be  maintained  against 
directors  merely  on  all^;ation  and  proof 
that  they  were  directors  of  a  company, 
between  which    and    the    plaintifi^   the 
direct  relation,  whatever  it  was,  existed. 
The  judgment  decided  that  a  breach  of 
contract  is  not  a  breach  of  trust  to  be 
remedied  by  equity ;  that  the  particular 
undertaking  in  that  case  by  the  company 
was  a  contract,  and  not  a  trust;   that 
directors  of  a  company  are  not,  as  such, 
trustees,  any  more  than  they  are  agents 
of  those  who  deal  with  the  company. 
Directors  of  a  company  are  the  agents, 
and  in  some  respects  trustees,  of  the  com- 
pany and  its  shareholders,  not  of  strangers 
dealing  with  the  company  by  way  of  con- 
tract or  otherwise.    And  yet  the  state- 
ment of  claim  in  the  present  case  vouches 
against  the  directors  a  liability  which 
would  have  attached  against  them  at  the 
suit  of  the  plaintiff  if  they  had  been  his 
Vol.  60.— Q.B.,  C.P.  &  Exch. 
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trustees.  It  seems  to  have  been  founded 
on  the  following  statement  of  the  liability 
of  a  trustee  to  his  cestuis  que  trust :  ^*  A 
trustee  is  bound  to  perform  all  acts  which 
are  necessary  for  the  proper  execution  of 
his  trust.  But,  by  the  Eoglish  rule,  as 
he  is  not  allowed  compensation  for  his 
services,  he  would  stand  in  the  position 
of  a  gratuitous  bailee,  and  be  responsible 
only  for  losses  or  improper  execution  of 
his  trust  in  cases  of  gross  negligence  *' — 
Story  (wi  Contracts^  p.  297.  It  may  be 
perhaps  noticed  that  in  this  passage,  if 
the  analogy  be  correct,  gross  negligence 
is  the  neglect  of  taking  the  same  care 
which  a  person  of  ordinary  prudence 
and  skill  would  take  of  his  own  similar 
affairs.  I  am  of  opinion  that  the  defen- 
dants were  not  from  the  mere  fact  of 
their  being  directors  trustees  of  the 
plaintiff  at  all. 

But  it  was  then  urged  that  the  com- 
pany were  trustees  of  the  plaintiff  of  the 
1,000Z. ;  that  they  were  guilty  of  a  breach 
of  trust  with  regard  .to  it ;  that  the  de- 
fendants aided  the  company,  or  acted  for 
them  in  committing  the  breach  of  trust, 
and  that  the  defendants  were  therefore 
liable.  That  the  company  was  trustee  of 
the  plaintiff  for  any  mortgage  handed  to 
him  whilst  such  mortgage  was  in  force  is 
not  in  dispute — that  is  recited  by  the  ex- 
press terms  of  the  documents.  I  would 
not  decide  this  case  upon  points  of  plead- 
ing, though  I  feel  bound  to  notice  that 
no  such  case  as  this  is  even  alluded  to  in 
pleading.  This  contention  raises  two 
questions:  First,  whether  the  company 
was  in  this  case  trustee  for  the  plaintiff  of 
the  1,0002.,  in  the  sense  of  the  proposition 
of  equity  law  suggested ;  and,  second,  if 
yes,  was  there  evidence  which  could  make 
the  defendants  liable?  As  to  the  first, 
the  question  is,  whether  there  was  a  trust 
as  distinguished  from  a  mere  contract. 
In  order  to  determine  this  question,  it 
is  necessary  to  extract  from  a  mass  of  in- 
consistent phraseology  in  almost  senseless 
documents  what  were  the  reciprocal  rights 
and  liabilities  of  the  company  and  its 
clients.  One  really  can  give  no  business 
explanation  of  these  papers,  unless  by 
supposing  that  they  were  invented  and 
heaped  up,  one  upon  another,  by  some 
astute    speculator,   for  the    purpose    of 
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eqnallj  pazzling  shareholders,  directors 
and  customers,  and  so  keeping  the  ma- 
nagement of  a  proposed  company  in  his 
own  hands.  It  is  useless  to  attempt  to 
construe  accurately  language  when  used 
with  soch  a  design.  It  is  not  intended 
to  be  intelligible.  We  must  gather  the 
liabilities  and  rights,  almost  regardless 
of  the  language,  out  of  all  the  docu- 
ments, and  elucidate  the  resulting  legal 
relation  of  the  parties.  The  obligation 
of  the  plaintiff,  in  my  opinion,  was, 
if  he  should  place  a  sum  of  1,0002.  in 
the  hands  of  the  company,  to  leave  it 
there  for  five  years;  tne  obligations  of 
the  company  were  to  pay  interest  on  the 
whole  sum  placed  in  their  hands  at  the 
rate  of  six  per  cent,  from  the  receipt  of 
the  money  until  the  end  of  five  years ; 
to  repay  out  of  their  own  funds  the 
I,OOOZ.  at  the  end  of  the  five  years,  if  it 
should  not  be  otherwise  realised  for  the 
plaintiff;  to  place  in  the  hands  of  the 
plaintiff,  as  soon  as  possible  after  the 
receipt  of  the  I,OOOZ.,  a  colonial  mort- 
gage to  secure  1,0002.,  but  which  mort- 
gage was  not  to  be  effected  in  the  plain- 
tiff's name;  and  in  case  such  mortgage 
security  should  by  any  means  become  in- 
effective before  the  end  of  the  five  years, 
to  replace  it  by  another.  It  was  argued — 
and  there  are  terms  in  some  of  the  docu- 
ments to  justify,  though  not  to  maintain 
as  valid,  an  argument— that  the  company 
undertook  to  pay  to  the  plaintiff  the 
principal  sum  secured  by  the  mortgage 
handed  to  him  two  months  after  it  should 
become  due  in  the  colony.  But  that 
event  might  happen  during  the  currency 
of  the  five  years  (as  it  did  in  this  case), 
and  yet  the  money  was  to  remain  in- 
vested with  the  company  for  five  years. 
The  result  must  be  that  such  principal 
was,  if  it  should  become  payable  within 
the  five  years,  not  to  be  paid  into  the 
hands  of  the  plaintiff,  but  to  bo  treated 
by  the  company  as  if  then  place  J  in  their 
hands  by  the  plaintiff  for  the  same  pur- 
pose and  under  the  same  conditions  as 
was  the  sum  when  it  was  first  paid.  In 
other  words,  the  companv  must  in  such 
case  replace  the  security  by  another.  All 
these  liabilities  of  the  company,  namely,  to 
pay  interest,  to  replace  securities,  to  repay 
principal,  were  binding  on  them,  whether 


the  colonial  mortgagors  did  or  did  not 
fulfil  their  liabilities.  The  company  was 
not  bound  to  obey  any  instructions  of  the 
plaintiff  as  to  the  amount,  duration  or 
sufficiency  of  any  mortgage  they  might 
select  to  hand  to  the  plaintiff.  They  were 
bound  to  g^ve  him  a  reasonable  mort- 
gage security,  which  they  guaranteed. 
A  stipulation  that  the  plaintiff  should 
give  power  and  authority  to  the  com- 
pany to  sue  the  mortgagors  was  much 
relied  on,  but  seems  in  truth  a  futile 
stipulation.  The  company  was  to  lend 
money  to  the  mortgagor,  and  was  to 
take  a  mortgage  from  him  to  itself; 
it  is  obvious  that,  as  to  him,  the  com- 

Eany  was  a  principal,  and  could  sue 
im  without  any  authority  from  the  plain- 
tiff. No  power  was  given  to  the  plaintiff 
to  settle  with  or  release  the  mortgagor. 
There  was  no  stipulation  that  the  money 
lent  to  the  mortgagor,  or  that  the  amount 
of  the  moHgage  security  handed  to  the 
plaintiff,  should  be  the  same  amount  as 
the  1,0002.  placed  by  the  plaintiff  in  the 
hands  of  the  company.  In  this  case  the 
mortgage  debt  was  1,5002.,  of  which  a 
part  only,  namely,  1,0002.,  was  transferred 
to  the  plaintiff.  The  rate  of  interest  of 
the  mortgage  debt  was  entirely  according 
to  the  will  of  the  company,  to  be  settled 
between  them  and  the  mortgagors, 
without  reference  to  the  plaintiff.  The 
whole  liability  of  the  company,  therefore, 
was,  as  above  stated,  to  pay  interest^  to 
repay  principal,  to  hand  a  security  not 
necessarily  purchased  with  that  prin- 
cipal, to  replace  that  security  if  neces- 
sary and  to  repay  the  principal  if  neces- 
sary. There  is  no  express  promise,  and 
it  seems  to  me  to  be  contrary  to  the  stipu- 
lated mode  of  carrying  out  the  trans- 
action, to  imply  a  promise  to  keep  the 
plaintiff's  1,0002.  apart  from  other  thnds 
of  the  company.  The  question  is,  whether 
such  liabilities  of  the  company,  undertaken 
by  them  by  agreement  for  a  consideration, 
constitute,  in  contemplation  of  law,  a  con- 
tract or  a  trust.  *'  A  contract  is  a  deliberate 
engagement  between  competent  parties, 
upon  a  leg^l  consideration,  to  do  or  to 
abstain  firom  doing  some  act" — Story  en 
Goniracts,  s.  1. 

There  can  be  no  doubt,  in  my  opinion, 
that  the  stipulations  in  the  present  oaoe 
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are  within  sacba  definition,  and  that  there 
was  a  binding  contract  between  the  plain- 
tiff and  the  company,  with  a  complete 
remedy  according  to  the  common  law  for 
every  breach  of  it.     It  would  have  been 
necessary  to  apply  to  equity  to  decree  a 
specific  performance  of  it,  but  for  a  breach 
of  it  the  common  law  gave  a  complete 
remedy.  Do  such  stipulations  in  a  binding 
contract  constitute  a  trust?     ''A  trust, 
in  the  most  enlarged  sense  in  which  that 
term  is  used  in  English  jurisprudence, 
may  be  defined  to  be  an  equitable  right, 
title  or  interest  in  property,  real  or  per- 
sonal, distinct  from  the  legal  ownership 
thereof  "  —  Story's  Equity  Jurisprudence^ 
s.  964.    I  fail  to  see  any  such  distinction 
between  a  legal  and  an  equitable  interest 
in  the  1,000«.     Thel,OOOZ.  belonged  by 
the  agreement  either  to  the  plaintiff  or  to 
the  company,  not  in  law  to  the  company 
with  an  equitable  interest  in  it  to  the 
plaintifiT.     If  it  was  by  the  agreement  to 
be  kept  apart  earmarked  for  the  plaintifiT, 
it  belonged  at  law  to  him.     If  it  was  by 
the  agreement  not  to  be  kept  apart,  it  be- 
longed to  the  company.     '*  A  trustee  is  a 
person  holding  the  leg^l  title  to  property 
nnder  an  express  or  implied  agreement  to 
apply  it,  and  the  income  arising  from  it, 
to  the  nse  and  for  the  benefit  of  another 
person,  who  is    called   cestui  que   trust, 
Tmsts  are,  therefore,  equitable  interests 
in   property  based  on  confidence,   over 
which  Courts  of  equity  alone  have  full 
jurisdiction  " — Story  on  Contracts,  s.  29G, 
4th    ed.      "A  trust   is   where   there  is 
such  a  confidence  between  parties  that 
no  action  at  law  will  lie,  but  is  merely 
a  case  for  the  consideration  of  this  Court " 
— Lord   Hardwicke,   in  Sturt  v.  Mellish 
(9).     If  I  am  right  in  saying  that  the 
arrangement  to  be   collected  from  the 
documents    which   passed   between    the 
pUuntifF  and  the  company  would   give 
the  plaintiff  a  complete  remedy  at  common 
law  for  any  breach  by  the  company,  then 
the  arrangement  is  not  a  trust  within 
these  definitions.     And  upon  this  ques- 
tion, Ferguson  v.  Wilson  (8),  before  cited, 
seems  much  in  point.     In  that  case  di- 
rectors  had  bound  the  company  to  allot 
shares  to  the   plaintiff.      "This,"  said 

(9)  2  Atk.  6ia. 


Lord  Justice  Turner,  "  is  contract.  This 
is  not  a  case  of  trust ;  this  is  simply  a 
case  of  contract. ' '  In  the  present  case  the 
directors  bound  the  company  to  pay  in- 
terest, to  supply  a  security,  to  replace  an 
exhausted  security,  to  repay  the  principal. 
These  are  all  acts  which  the  company  are 
bound  at  law  to  do.  This  is  contract 
and  not  trust.  It  is  like  the  relation  of 
banker  and  customer,  which  is  contract 
and  not  trust. 

But    suppose   there   were  a  trust  as 
between  the  plaintiff*  and   the  company, 
and  that  the  company  were  trustees  of 
the   plaintiff;  the  subject-matter  of  the 
trust  would  be  the  1,000Z. ;  the  trust  would 
be  to  invest  and  re-invest  it.     Then  the 
suggestion  is,  that  the  company  committed 
a  breach  of  trust  in  not  re-investing  it 
when  Catherine  Dill's  mortgage  was  paid 
off,  and  that  the  two  defendants  aided  the 
company   to   commit  such  a  breach  of 
trust,  and  are  therefore  liable.    This  sug- 
gestion assumes  that  the  defendants  were 
not  trustees   of  the  plaintiff  by  reason 
merely  of  their  being  directors.     They 
are,  for  the  purposes  of  this  argument, 
unless    made    otherwise   by   their  acts, 
strangers  to  the  trust.     The  doctrine  ap- 
plicable to  the  suggestion  is  laid  down  by 
Lord  Sel borne  in  Barnes  v.  Addy   (10). 
In  that  case  two  solicitors  were  employed 
by  one  of  two  trustees,  the  one  solicitor 
to  draw  an  appointment  of  one  trustee, 
and   the   other   to   draw   an   indemnity. 
Both  solicitors  advised  against  the  safety 
of  the  transaction,  but  both  acted  accord- 
ing to  their  instructions.   It  was  held  that 
the  trustee  was   guilty  of  a  breach   of 
trust,  but  that  neitner  solicitor  was  liable. 
"  In  this  case,"  said  Lord  Selbome,  "  we 
have  to  deal  with  certain  persons  who  are 
trustees,  and  with  certain  other  persons 
who  are  not  trustees.     Those  who  create 
a  trust  clothe  the  trustee  with  a  legal 
power  and  control  over  the  trust  property, 
imposing  on  him  a  corresponding  respon- 
sibility. That  responsibility  may  no  doubt 
be  extended  in  equity  to  others  who  are 
not  properly  trustees,  if  they  are  found 
either  making  themselves  trustees  de  son 
tort,  or  actually  participating  in  any  frau« 
dulent  conduct  of  the  trustee  to  the  injury 

(10)  48  Law.  J.  Hep.  Chanc.  613 ;  Law  Hop, 
9  Cbanc  App.  244, 
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of  the  cestui  qiie  trust  Bat,  on  the  other 
hand,  strangers  are  not  to  be  made  con- 
straotive  trustees  merely  because  they 
act  as  agents  of  tmstees  in  transactions 
within  their  legal  powers — transactions, 
perhaps,  of  which  a  Court  of  equity  may 
disapprove — unless  those  agents  receive 
and  become  chargeable  with  some  part  of 
the  trust  property,  or  unless  they  assist 
with  knowledge  in  a  dishonest  and  frau- 
dulent design  on  the  part  of  the  trustees. 
In  this  case  there  is  not  the  slightest 
trace  whatever  of  knowledge  or  suspicion 
of  an  improper  or  dishonest  design  in  the 
transaction.  There  was  nothing  to  lead 
them  "  (the  solicitors)  "  to  suppose  that 
Mr.  B.,  when  he  had  been  appointed  sole 
trustee,  <&c.,  intended  to  sell  out  the  funds 
and  put  the  money  into  his  own  pocket." 
''  The  general  rule  of  the  Court  is,  that 
an  agent  employed  by  a  trustee  is  answer- 
able only  to  the  trustee  who  employed 
him,  and  that  he  cannot  be  considered  a 
constructive  trustee,  to  be  held  liable  as 
such,  merely  because  he  knew  of  the 
trusts.  Such  an  agent  is  not  bound  to 
see  to  the  application  of  the  trust  fund 
received  by  him  and  paid  over  to  the 
trustee — at  least,  unless  he  is  aware  that 
the  trustee  is  about  to  misapply  the  same 
fraudulently  " — Archer  v.  Lavender  (11). 
In  the  present  case  any  charge  of  dis- 
honesty was  repeatedly  repudiated.  There 
is  no  pretence  for  saying  that  either  de- 
fendant had  any  dishonest  intention  or 
any  knowledge  of  any  dishonest  dealing 
with  the  plaintiff's  rights.  The  charge 
of  negligence  negatives  a  charge  of  fraud. 
The  question  must,  therefore,  be  reduced 
to  this,  namely,  whether  the  defendants 
are  sufficiently  shewn  to  have  received 
and  become  chargeable  with  some  part  of 
the  trust  property.  That  they  ever  had 
the  post-bill  sent  from  Natal  in  their 
personal  possession  or  control  for  their 
own  personal  benefit  is  not  pretended. 
They  never  directly  received  any  part  of 
the  proceeds  of  it.  It  is  arched  that  the 
balance-sheet  shews  that  they  received 
part  of  it  in  the  shape  of  fees.  But  that 
balance-sheet  does  not  in  truth  shew  that 
these  directors  were  ever  in  fact  paid 
iheir  fees ;  and  if  it  did,  it  does  not  shew 

(11)  It.  B«p.  2  £q.  220,  at  p.  220. 


that  the  proceeds  of  the  bank  post-bill 
formed  part  of  the  fees  paid  to  them. 
They  were,  if  paid,  paid  out  of  the  general 
fund  of  the  company.  There  is  nothing 
to  show  that  the  fund  in  hand  immediately 
after  the  payment  into  it  of  the  proceeds 
of  the  bank  post-bill  was  not  wholly  ex- 
pended for  other  purposes  before  any  fees 
were  paid  to  the  defendants.  No  evidence 
was  given  of  any  particular  amount  of 
fees  paid  to  the  defendants,  and  yet  if 
they  were  to  bo  made  constructive  trus- 
tees by  reason  of  their  having  without 
fraud  received  trast  money,  they  would 
only  be  such  trustees  of  so  much  of  the 
trust  money  as  came  to  their  hands. 
"  The  defendants  are  liable,"  said  Vice- 
Chancellor  Bacon,  in  Lee  v.  Sankey  (12), 
'*  to  make  good  so  much  of  the  trust  funds 
which  came  to  their  hands  as  have  not 
been  applied  according  to  the  trusts,  dn?.*' 
There  is  no  evidence,  therefore,  that  the 
defendants  ever  received  for  their  own 
benefit  any  part  of  the  proceeds  of  the 
mortgage.  There  is  no  real  evidence  that 
either  defendant,  in  fact,  knew  that 
Catherine  Dill's  mortgi^e  had  been  paid 
off,  and  the  proceeds  had  been  sent  to 
England  and  were  paid  in  the  general 
fund.  Any  clerk  in  the  office  paid  his  wages 
out  of  this  money  might  be  made  liable 
if  these  defendants  can.  In  truth,  this 
mode  of  attempting  to  fix  the  defendants 
is  an  afterthought.  No  such  ground  of 
liability  was  suggested  in  the  pleadings 
or  at  the  trial.  The  case  relied  on  evi- 
dently was  that  the  defendants  were,  as 
directors,  trustees  of  the  plaintiff,  and  as 
such  trustees  had  been  guilty  of  negli- 
gence. In  the  cases  cited  on  behalf  of 
the  plaintiff,  in  which  agents  of  tmstees 
were  held  to  have  made  themselves  con- 
structive trustees  of  the  principal,  the 
trust  property  had  been  applied  by  the 
agents  for  their  own  benefit  with  know- 
l^ge  of  the  trust.  In  Bodenham  v.  Kcw- 
kyns  (13)  money  was  transferred  by 
bankers  from  a  trust  account  to  the  pri- 
vate account  of  the  trustee,  in  order  to 
increase  his  deposit  with  the  bank.  So 
in  Myler  v.  Fitzpatrick  (14),  the  bill  al- 
leged that  the  trustee  had  abandoned  the 

12)  r  aw  Rep.  15  Eq.  204,  at  p.  213. 
^13)  2  De  Gez»  M.  &  G.  903. 
|U)  6  Madd.  990. 
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oxeontion  of  the  trust  to  F.,  a  solicitor, 
and  that  F.  had  possessed  the  trust  moneys 
and  employed  them  for  his  own  use.  Upon 
domnrrer  by  F.,  the  Vice- Chancellor  said, 
'*  A  mere  agent  is  to  account  to  his  prin- 
cipal only;  but  according  to  the  allega- 
tions of  this  bill,  F.  cannot  bo  considered 
as  a  mere  agent — he  is  a  delegated  trustee 
employing  the  trust  moneys  for  his  pri- 
vate profit."  If  it  be  suggested  that 
directors  are  a  different  kind  of  agent 
from  other  agents,  that  is  to  attempt 
again  to  introduce  the  exploded  doctrine, 
that  directors  are  under  other  liabilities 
to  dealers  with  the  company  of  which  thoy 
are  directors  than  any  other  servants  of 
the  company  would  be  under. 

It  seems  to  me  that  all  the  suggested 
grounds  of  liability  fail,  that  the  evidence 
proposed  was  immaterial  and  properly 
rejected,  that  the  judgment  was  correct 
and  must  be  affirmed. 

Bale  discharged. 
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Solicitow— Hewitt  &  Alexander,  for  plaintiff; 
White,  Borrett  &  Co.,  for  defendant  Lord  Bury ; 
LtDklateni  &  Co.,  for  defendant  Montgomerie. 
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Fvor  Law — Divided  Parishes^  ^c\,  /Ic/, 
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dence — Order  of  Removal  rniulc  without 
CurroborcUive  Eoidefice — Appeal  to  Sesshms 
— Fresh  Evidetice  oh  Ajfpeal — Jurisdiction 
of  Sessions, 

[For  the  report  of  tbe  above  case,  see 
50  Law  J.  Rep.  M.C.  1.] 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.      1 

j^         Q       >  BURCUELL  V,  HICKISSOX. 

Negligence  —  llouseJuflder  —  Defective 
liiUUngs — Injury  to  Child  in  charge  of  his 
Sister — Trap. 

The  plaintiffs  a  boy  of  fonr  years ^  ac^ 
companied  his  sister,  who  was  going  on 
hitnness  to  the  defendant's  house,  A  flight 
of  steps,  protected  on  either  side  by  raUings, 
led  up  to  the  front  door.  One  of  these 
railings  had  been  for  some  time  displaced, 
leaving  a  gap  of  eighteen  inches  between  the 
rails  on  either  side  of  it.  Across  this  gap 
rope  had  been  interlaced,  but  Juul  worn 
away  and  had  Twt  been  renewed.  The 
sister  had  frequently  been  to  tJiS  house,  and 
had  slvotily  before  twticed  that  the  rail  was 
miss^ing.  On  the  day  in  question  the  sister 
went  up  the  steps,  but  the  plaintiff  in 
following  fell  through  tlie  gap  and  was  in- 
jured : — Held,  tlud  the  plaintiff  could  main- 
tain no  action  against  the  defendaivt  for  the 
injury  he  had  sustained,  as  the  only  duty 
on  the  part  of  the  defendant  towards  him 
was  to  take  care  that  there  was  no  conceahd 
danger,  and  of  this  there  wa^  no  evidence. 

Action  for  negb'genco. 

The  plaintiff,  a  boy  of  four  years,  ac- 
companied bis  sister  to  a  house  of  which 
the  defendant  was  lessee.  The  defendant 
occupied  the  basement  of  the  house,  and 
sublet  the  remainder,  together  with  the 
front  door  and  railings,  at  a  weekly  rent 
to  one  Bloorafield,  who  in  turn  let  out 
the  rooms  to  lodgers.  The  sister,  who 
was  twelve  years  old,  and  carried  a  baby, 
was  going  to  visit  a  lodger  of  Bloom- 
field's  on  business  connected  with  the 
artificial  flower  trade.  A  few  steps,  pro- 
tected on  either  side  by  railings,  led  up 
to  the  front  door.  One  of  the  rails  at  the 
topmost  step  had  been  for  some  time 
broken  away,  leaving  a  ^p  of  eighteen 
inches  between  the  rails  on  each  side  of 
it.  Rope  had  been  iuterlaced  across  the 
gap,  but  had  worn  away  and  had  not  been 
renewed.  The  sister  had  frequently 
visited  the  house,  and  about  a  fortnight 
before  had  noticed  the  rail  was  missing. 
On  the  day  in  question  she  went  up  the 
steps,  telling  her  brother,  the  plaintiff,  to 
stop  below.     He,  however,  cume  up  the 
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steps,  and  falling  through  the  gap  into 
the  area  below  was  injured.  As  between 
himself  and  the  superior  landlord  the 
defendant  was  bound  to  repair,  but  as 
between  the  defendant  and  Bloomfield 
there  was  no  covenant  or  agreement  to 
repair. 

The  action  was  tried  before  GroYC,  J., 
and  a  common  jury  on  the  22nd  of  April, 
1880,  and  resulted  in  a  verdict  for  the 
plaintiff  for  15Z.  A  rule  nisi  was  subse- 
quently obtained  by  the  defendant  to  set 
aside  the  verdict  and  enter  a  nonsuit  on 
the  ground  that  there  was  no  evidence  of 
negligence  to  go  to  the  jury,  and  no  evi- 
dence that  the  spot  where  the  accident 
happened  was  in  the  nature  of  a  trap, 
and  that  the  Judge  had  misdirected  the 
jury  on  the  question  of  negligence. 

J.  D,  Fitzgerald  shewed  cause. — There 
was  no  contract  on  the  part  of  Bloom- 
field  to  repair :  the  defendant  was  lessee 
and  bound  to  repair  ;  and  at  the  time  of 
subletting  the  premises  these  railings 
were  ruinous,  therefore  the  defendant 
is  the  only  person  who  can  be  liable — 
Nelson  v.  Ths  Liverpool  Brewery  Company 
(1).  Had  there  been  no  railing  there 
would  have  been  no  trap ;  but  anyone 
seeing  a  row  of  railings  would  suppose 
them  to  be  complete,  and  therefore  there 
was  a  trap  within  the  principle  of  Corby 
V.  nUl  (2)  and  Lidemiaur  v.  Barnes  (3). 

The  plaintiff  was  on  lawful  business, 
inasmuch  as  he  was  with  his  sister  who 
.bad  business  at  the  house,  and  conse- 
quently he  is  in  a  different  position  to  the 
plaintiff  in  BoUh  v.  Smith  (4).  It  may 
be  said  the  plaintiff  himself  was  not  on 
business,  inasmuch  as  it  was  the  sister's 
business,  but  regard  must  be  had  to  the 
rank  of  life  of  the  plaintiff  and  his  sister, 
and  to  the  fact  that  the  children  of  poor 
people  cannot  be  left  at  home. 

WUloughhy  and  /.  Gerard  Lahtg^  for 
the  defendant  in  support  of  the  rule. — The 
place  was  visible,  and  there  was  no  trap. 

(1)  46  Law  J.  Rep.  C.P.  676 ;  Law  Eep  2  C.P. 
D.  311. 

(2)  4  Com.  B.  Rep.  N.S.  656;  2^  Law  J.  Rep. 
C  P  318 

(3^  36  Law  J.  Rep.  C.P.  181 ;  Law  Rep.  2 
C.P.  811. 

(4)  7  HarL  &  N.  736;  31  Uw  J.  R»p.  £zch. 
201. 


The  place  was  a  private  way,  and  Corby 
V.  Hill  (2)  is  therefore  not  in  point. 

If  anyone  were  liable  it  would  be  the 
occupier,  not  the  landlord — Bobbins  v. 
Jmies  (5).  There  was  not  a  breach  of 
any  duty  owed  by  the  defendant  to  the 
plaintiff— (7aii^re^  v.  Egerton  (6)  ;  Lax  v. 
Tke  Mayor  of  Darlingtoti  (7). 

The  plaintiff  is  identified  with  his 
sister — Waite  v.  Tfie  North  Eastern  Bail- 
way  Company  (8)  ;  Sullivan  v.  Waters  (9) ; 
and  if  it  was  no  trap  to  her  it  could  not 
be  said  that  because  of  his  tender  age  it 
was  a  trap  to  him. 

LiXDLEY,  J. — I  am  of  opinion  that  this 
rule  should  be  made  aosolnte  on  the 
ground  that  there  was  no  evidence  of 
negligence  to  go  to  the  j  nry .  The  plaintiff 
accompanied  his  sister  to  the  house,  the 
sister  went  on  business,  but  the  plaintiff 
did  not  go  on  business.  He  was  there 
not  as  a  trespasser,  but  as  a  companion, 
and  his  position  can  be  placed  no  higher 
than  that  he  was  there  lawfully,  and  was 
not  a  trespasser.  The  question  then  for 
our  determination  is.  What  was  the  duty 
of  the  defendant  towards  the  plaintiff,  and 
what  breach  was  there  (if  any)  of  such 
duty  P  There  could  be  no  duty  on  the 
part  of  the  defendant  towards  the  plain- 
tiff  further  than  that  the  defendant  must 
take  care  no  concealed  danger  exists. 
The  plaintiff  was,  no  doubt,  too  young  to 
see  or  guard  against  anpr  danger,  but  the 
logical  way  of  considering  the  matter  is 
to  consider  it  alternatively  in  thin  way : 
the  defendant  never  invited  such  a  person 
as  the  plaintiff  to  come  unless  he  was 
taken  care  of  by  being  placed  in  charge 
of  others,  and  if  he  was  in  charge  of 
others  then  there  was  no  concealed 
danger.  In  other  words,  there  was  no 
invitation  to  the  plaintiff  if  he  was  not 
guarded,  and  if  guarded,  then  there  was 
no  trap.  There  does  not  seem  to  be 
any  authority  against  such  a  proposition. 
Corby  v.  Hill  (2),  and  Indermaur  v.  Dames 

(6)  16  Com.  B.  Rep.  N.S.  221 ;  33  Law  J.  Rep. 
C.P.  1. 

(6)  36  Law  J.  Rep.  C.P.  191 ;  Law  Rep.  2 
C.P.  371. 

(7)  49  Law  J.  Rep.  Q.B.  106 ;  Law  Rep.  6  Ex. 
D.  28. 

(8)  £.  B.  &  £.  728 ;  28  Law  J.  Rep.aB.  258, 

(9)  14  Ir.  C.  L.  R.  460. 


Vol.  60.] 

Burehell  7.  Eickisto/iiy  C.P, 

(3)  appear  consistent  with  it,  as  also  the 
d^nrations  of  Mr.  Justice  Willes,  in 
Bolch  V.  Smith  (4). 

At  one  time  I  was  somewhat  embar- 
rassed, beoanse  we  seemed  to  be  drifting 
into  a  discussion  as  to  whether  the  verdict 
was  against  the  weight  of  evidence,  but 
that  was  disposed  of  by  the  rule  that  no 
new  trial  should  be  granted  on  the  ground 
that  the  verdict  was  against  the  weight 
of  evidence  when  that  verdict  is  under 
201.  The  true  view  of  the  case,  in  my 
opinion,  is  to  consider  what  was  the  duty 
of  the  defendant  towards  the  plaintiQ*, 
and  whether  there  was  any  breach  of  such 
duty. 

Lopes,  J. — It  is  material  to  consider 
the  position  of  the  plaintiff.  He  was  en- 
titled to  use  the  defendant's  property ; 
then  what  was  the  duty  of  the  defendant 
towards  him.  The  defendant  would,  I 
think,  be  liable,  as  in  Gorhy  v.  Hill  (2), 
if  he  placed  any  obstruction  or  allowed 
any  concealed  danger  to  remain  in  the 
plaintiff's  way,  but  I  cannot  see  that  if  he 
allowed  these  railings  to  be  out  of  repair 
there  was  any  evidence  of  a  concealed 
danger.  Such  a  defect  would  be  obvious 
to  anyone  using  the  steps  in  the  ordinary 
way. 

Rule  absolute. 


Soliciton-M.  Webb  &  Son.  for  plaintiff;  WiUs 
&  WatU,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
(^Appeal  from  the  Divisional  Court,) 

1880.    1  THE  QUEEN  V.  OASTLER  AND  MEWS, 
Nov.  8.  J  JUSTICES  OP  8UBRET. 

Maintenance  of  Insane  Prisoners — By 
whom  Expenses  to  he  paid — 3  ^  4  Vict. 
e.  54.  s.  2—27  ^  28  Vict.  c.  29—40  ^  41 
Viet,  c.  21.  ss.  4  and  57. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Bep.  M.G.  4.] 


1880 
Dec 


30.  / 

•n 


[IN  THE  COMMON  PLEAS  DFV^ISION.] 

HOOPER  V.  THE  LONDON  AND 
NORTH  WESTERN  RAILWAY 
COMPANY. 

Railway  Company — Negligence — P<w- 
senger*s  Luggage — Liability  apart  from 
Contract. 

The  O.W.R.  issue  through  tickets  from 
Stourbridge  on  their  line  to  Buston  (ma 
Birmingham)  on  the  defendants*  line.  The 
journey  from  Stourbridge  to  Birmingham 
is  by  the  O.W.R.,  and  from  Birmingham 
to  Euston  by  the  def&ndant  railway.  The 
plaintiff  travelled  with  one  of  these  tickets^ 
and  his  portmanteau  wa^  labelled  and 
carried  in  the  van  of  the  O.W.R.  as  far  as 
Birmingham.  At  Birmingham  he  changed 
into  the  defendants^  train^  and  his  port- 
ma/nteau  teas  seen  to  be  transferred  into 
the  van  of  the  defendants*  train,  but  at 
Euston  it  was  not  forthcoming,  and  was  not 
recovered  till  three  months  afterwards,  when 
its  contents  were  injur edby  contact toith  some 
perishable  articles  he  had  packed  inside  it. 
The  plaintiff  having  sued  the  defendant  com* 
pany  for  the  delay  and  ijtjnry  to  his  goods, 
it  was, — Held,  that  tlie  action  was  main^ 
tainable  in  a^ccordance  with  the  principle  of 
Foulkes  V.  The  Metropolitan  Railway 
Company  (49  Law  J.  Bep.  C.P.  361; 
Law  Rep.  5  C.P.  D.  157), /or  the  defen- 
dants, having  received  the  portmanteau  to 
forward  it,  had  committed  a  breach  of  duty 
in  neglecting  to  do  so,  for  which  they  were 
responsible,  apart  from  any  qtiestion  of  con- 
tract. 

Semble,  Mytton  v.  The  Midland  Rail- 
way Company  (4  Hnrl.  <&  N.  615 ;  28 
Law  J.  Rep.  Exch.  385)  is  overrided  by 
Foulkes  17.  The  Metropolitan  Railway 
Company  (49  Law  J.  Rep.  C.P.  361 ;  Law 
Rep.  5  C.P.  D.  157). 

Appeal  by  motion  under  38  &  39  Vict. 
0.  50.  s.  6  from  the  County  Court. 

On  the  14th  of  January  the  plaintiff 
took  a  ticket  at  the  office  of  the  Oreat 
Western  Railway  at  Stourbridge  to 
Euston.  The  ticket  was  issued  by  the 
Great  Western  Railway  and  entitled  the 
holder  to  travel  on  their  line  from  Stour- 
bridge to  Birmingham,  where  he  would 
have  to  change  and  proceed  by  the  de- 
fendants' line  to  Euston.  The  plaintiff 
took  with  him  a  portmanteau,  whioh  was 
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labelled  (1)  and  put  into  the  Great  Western 
Railway '  train  at  Stourbridge,  and  at 
Birmingham  was  transferred  into  the  van 
of  the  defendants'  train.  The  transfer  at 
Birmingham  was  witnessed  and  sworn  to 
by  some  one  who  was  travelling  with 
the  plaintiff.  The  plaintiff  duly  arrived 
at  Euston,  but  the  portmanteau  was  not 
forthcoming.  It  was  not  recovered  until 
three  months  afterwards,  when  the  con- 
tents were  injured  by  the  corruption  of  a 
brace  of  pheasants  which  the  plaintiff  had 
packed  inside.  Upon  these  facts  the 
County  Court  Judge  nonsuited  the  plain- 
tiff on  the  ground  that  there  was  no 
evidence  of  any  contract  entered  into 
between  the  plaintiff  and  the  defendants. 
A  rale  nid  was  subsequently  obtained  to 
set  aside  this  nonsuit  and  enter  judgment 
instead  for  the  plaintiff  (2). 

Ernest  Page  shewed  cause. — The  con- 
tract was  with  the  Great  Western  Railway, 
and  there  is  no  cause  of  action  against  the 
defendants,  and  but  for  the  fact  of  a  wit- 
ness seeing  the  portmanteau  transferred 
to  the  defendants'  van  there  would  be  a 
clear  verdict  for  the  defendants — Mytton 
V.  The  Midland  Railway  Comjpa/tiy  (3)  ; 
The  Bristol  and  Exeter  Railway  Company 
V.  Oollins  (4s),  For  an  act  of  misfeasance 
probably  the  defendants  might  be  held 
liable — Martin  v.  The  Great  Indian  Fenin- 
sular  Company  (5)  ;  Hayne  8f  Co,  v.  C%iU 
liford  (6)  ;  or  for  injury  to  a  passenger 
lawfully  on  their  line — Austin  v.  The  Great 
Western  Railway  Company  (7)  ;  Fmilkes  v. 
The  Metropolitan  Railway  Company  (8) ; 

(1)  The  evidence  given  in  the  County  Court 
did  not  shew  to  what  point  the  portmanteau  was 
labelled,  but  it  would  seem  it  must  have  been 
labelled  to  Euston. 

(2)  It  was  agreed,  in  case  the  Court  should  be 
of  opinion  that  the  judgment  of  nonsuit  was  er- 
roneous and  should  be  set  aside,  that  judgment 
should  be  entered  for  the  plaintiff,  without  further 
trial,  for  16^. 

(3)  4  Hurl.  &  N.  615 ;  28  Law  J.  Eep.  Exch. 
385 

(4)  7  H.L.  Cas.  194 ;  29  Law  J.  Rep.  Exch.  41. 

(5)  37  Law  J.  Rep.  Exch.  27 ;  Law  Rep.  3 
Exch.  0. 

(6)  48  Law  J.  Rep.  C.P.  372  ;  Law  Rep.  4  C.P. 
D.  182. 

(7)  36  Law  J.  Rep.  Q.B.  20 ;  Law  Rep.  2  Q.B. 
442. 

(8)  49  Law  J.  Rep.  C.P.  361 ;  Law  Rep.  5  C.P. 
D.  167. 


C,P. 

but  for  an  act  of  nonfeasance  withont 
contract  the  defendants  would  not  be 
liable. 

TerreUf  in  support. — The  Great  Western 
Railway  are  agents  for  the  defendants, 
and  the  latter  are  liable  for  a  breach  of 
contract.  They  are  also  liable  for  a  breach 
of  duty.  The  portmanteau  was  shewn  to 
have  been  in  their  custody,  and  they  are 
responsible  for  it  in  accordiance  with  the 
principle  of  Foulkes  v.  The  Metropolitan 
Railway  Company  (8),  which  covers  the 
case,  and  by  which  it  is  submitted  Mytton 
V.  The  Midland  RaUway  Company  (3)  is 
virtually  overruled.  The  Bristol  and 
Exeter  Railway  Company  v.  CoJUns  (4)  is 
distinguishable,  because  there  the  g^oods 
were  received  by  the  railway  as  common 
carriers.  In  Marsluill  v.  The  York^  New^ 
cattle  and  Berwick  Railway  Company  (9) 
Jervis,  C.J.,  distinctly  says  that  if  the 
plaintiff  could  recover  for  his  personal 
suffering  by  reason  of  a  duty  irrespective 
of  contract,  the  same  admission  would 
apply  to  the  loss  of  his  property.  But  it 
must  be  observed  this  case  was  decided 
seven  years  before  Mytton  v.  The  Midland 
Railway  Company  (3).  The  neglect  to 
forward  the  portmanteau  was  a  mis- 
feasance. 

Denman,  J. — Had  Mytton  v.  The  Mid- 
land  Railway  Company  (3)  been  expressly 
overruled  by  Foulkes  v.  Ths  Metropolitan 
Railway  Company  (8)  I  should  have 
entertained  no  doubt  but  that  our  decision 
must  be  governed  by  the  latter  case ;  but 
Mytton  V.  Tlie  Midland  Railway  Company 
(3)  does  not  appear  to  have  been  cited  in 
the  argument  or  referred  to  in  the  judg- 
ments, and  it  is  left  to  us  to  decide 
whether  it  has  been  overruled.  On 
consideration,  however,  I  have  come 
to  the  conclusion  that  the  ralio  decidendi 
of  Foulkes  V.  The  Metropolitan  Railway 
Company  (8)  does  in  effect  overrule 
Mytton  V.  The  Midland  Railway  Company 
(3),  and  we  must  hold  accordingly.  In 
the  carefully  prepared  judgment  oi  Lord 
Justice  Thesiger — a  Judge  whose  recent 
loss  we  all  deeply  deplore — I  find  the 
following  passage :  **  I  think  that  the 
true  principle  in  such  a  case  as  the  present 

(9)  11  Com.  B.  Rep.  656;  21  Law  J.  B«p. 
C.P.  34. 
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iSy  that  the  carrying  company,  so  far  as 
oonoems  its  own  line,  in  which  term  I 
indnde  a  line  over  which  running  powers 
are  exercised,  and  its  own  acts  or 
omissions,  is  under  the  same  obligations 
in  reference  to  the  security  of  the  pas- 
senger as  it  would  have  been  if  it  had 
directiy  contracted  with  him.  That 
principle  is  a  reasonable  one,  for  under- 
lying it  is  the  fact  that,  more  or  less 
directly  or  indirectly,  the  carrying  com- 
pany derives  a  benefit  from  its  carriage 
of  the  passenger,  and  should  therefore 
come  under  some  oonesponding  obliga- 
tion towards  him ;  and  what  more  appro- 
priate obligation  can  there  be  than  the 
ordinary  one  undertaken  by  railway  com- 
panies towards  their  passengers,  namely, 
that  of  taking  due  and  reasonable  care  for 
their  safety  ?  " 

In  the  present  case  the  facts  seem  to 
shew  that  the  portmanteau  was  put  into 
the  defendants'  van  at  Birmingham,  and 
was  not  forthcoming  at  Euston.  It  must 
therefore  have  remained  in  the  possession 
of  the  defendants  or  gone  astotv ;  and 
under  such  circumstances  it  would  be  a 
strong  thing  to  surmise  that  the  miscar- 
riage was  not  caused  by  some  affirmative 
neglect  on  the  part  of  the  defendant  com- 
pany's servants.  It  was  their  duty  to  pro- 
tect and  forward  passengers'  luggage  en- 
trusted to  their  care;  and  one  cannot 
imagine  how  it  can  be  said  this  loss 
was  not  due  to  their  negligence.  This 
being  the  evidence,  I  am  of  opinion  the 
defendants  neglected  a  du^  which  they 
owed  to  the  plaintiff.  The  County  Court 
Judge  decided  against  the  plaintiff,  be- 
cause there  was  no  contract  between  him 
and  the  defendants ;  but  I  think  we  need 
not  consider  any  question  of  contract.  The 
action  was  founded  on  negligence  causing 
loss,  and  if  we  find  there  is  evidence  on 
which  a  jury  could  be  asked  to  give  an 
opinion,  then  the  point  of  law  cannot  pre- 
vail The  judgment  of  Lord  Justice  Thesi- 
ser,  in  FovUces  v.  Hie  Metropoliicm  Railway 
Uompany  (8)  is  to  this  effect;  and  the 
judgments  of  Lords  Justices  Bramwell 
and  Baggallay  are  not  inconsistent  with 
his.  The  doctrine  laid  down  in  Foulkes 
T.  The  MstropoUian  EaUvoay  Oomjj^any  (8), 
namely,  that  there  is  a  duty  owing  by  a 
xmilway  company  towards  tibe  passengers 
Vol.  60.— a.B.,  C.P.  &  £xce. 
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they  are  carrying,  would  apply  to  goods, 
consequently  Foulkes  v.  The  Metropolitan 
Bailway  Company  (8)  must  be  taken  to 
have  overruled  Myiton  v.  The  Midland 
Bailway  Company  (3).  The  judgment, 
therefore,  of  the  County  Court  Judge 
must  be  set  aside,  and  a  judgment  entered 
instead  for  the  plaintiff. 

LiKDLET,  J. — I  am  of  the  same  opinion. 
There  is  difficulty  in  reconciling  some  of 
the  earlier  cases,  such  as  Mytton  v.  The 
Midland  Bailway  Company  (3),  The  Bristol 
and  Exeter  BaUway  Company  v.  Collins 
(4),  with  Foulkes  v.  The  Metropolitan  BaiU 
way  Company  (8).  Indeed,  Mytton  v.  The 
Midland  Bailway  Company  (3)  so  much 
resembles  the  present,  that  had  it  not 
been  for  Foulkes  v.  The  Metropolitan  Bail- 
way  Company  (8)  we  should  have  affirmed 
the  decision  of  the  County  Court  Judge. 
The  plaintiff,  no  doubt,  entered  into  an 
express  contract  with  the  Great  Western 
Bailway  Company  to  carry  him  and  his 
^^gg^g^  to  Euston;  at  Birmingham  it 
was  transferred  into  the  van  of  the  de- 
fendant company.  Whether  there  would 
be  an  implied  contract  with  the  defendaot 
company  may  be  a  question  of  difficulty, 
but,  as  a  matter  of  fact,  the  portmanteau 
was  lawfully  in  their  charge,  and  the  fact 
of  its  not  forthcoming  at  Euston  involves 
the  default  of  some  one  of  the  defen- 
dants' servants.  The  defendant  com- 
pany, having  received  the  portmanteau, 
are  responsible  for  its  loss,  in  accordance 
with  the  principle  of  Foulkes  v.  The  Metro* 
politan  Bailway  Company  (8).  I  am 
unable  to  distinguish  that  case  from  the 
present^  and  therefore  I  agree  that  the 
judgment  of  the  County  Court  Judge 
was  wrong,  and  that  the  action  was 
maintainable. 

Judgment  for  plaintiff. 


Soliciton  — J.  B.  Barrett,  for   plaintiff;  E.  F, 
Boberts,  for  defendants. 
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[IN  THE  COURT  OF  APPEAL.] 
1880      "I 

D         21      f    ^^^  CREDIT  COMPANT  V,  POTT.* 

Bill  of  Sale — StcUemerU  of  Oonsidera* 
tion^Bills  of  Sale  Act,  1878  (41  ^  42 
Vict.  c.  31),  8.  8. 

^  6iZZ  of  sale  recited  that  the  plaintiffs 
had  agreed  to  lend  to  the  grantor  a  sum  of 
money;  that  he  was  already  indebted  to 
them  in  certain  other  sums;  and  thai  it 
had  been  agreed  that  he  should  execute  the 
hiU  of  sale  as  a  security  for  the  first-named 
sum.  The  bill  of  sale  theth  witnessed  that 
in  pursuance  of  the  agreement,  and  in  con- 
sideration of  the  sum  then  paid  by  the  plain- 
tiffs to  the  grantor,  the  receipt  of  which  he 
admitted,  he  assigned  the  goods  therein 
mentioned  to  the  plaintiffs.  The  receipt 
indorsed  on  the  bill  of  sale  acknowledged 
thai  the  grantor  had  received  the  sum 
therein  mentioned. 

The  evidence  shewed  that  this  sum  was 
the  balance  due  on  advances  mude  by  the 
plaintiffs  to  tlie  grantor  during  several 
years,  and  that  no  money  passed  at  the 
time  of  the  givhig  of  this  bill  of  sale : — 

Held  (by  the  Court  of  Appeal),  that  the 
bill  of  sale  truly  set  forth  the  considera- 
tion  for  which  it  was  given,  and  satisfied 
the  requirements  of  the  Bills  of  Sale  Act, 
1878  (41  4-  42  Vict.  c.  31),  s.  8. 

Appeal  from  the  judgment  of  Pollock, 
B.,  given  on  farther  consideration,  in 
favour  of  the  plaintiffs. 

Interpleader  issue  directed  to  try  the 
right  as  between  the  plaintiffs  and  the 
defendant  to  certain  goods  taken  in  exe- 
cution by  the  sheriff  on  behalf  of  the 
defendant  while  in  the  possession  of 
Smith,  the  execution  debtor. 

The  goods  in  question  were  com- 
prised in  a  bill  of  sale,  dated  the  21st  of 
'January,  1879,  and  given  to  the  plaintiffs 
by  Smith.  The  plaintiffs  had,  since 
1875,  advanced  to  Smith  various  sums 
of  money  at  different  times  on  different 
securities,  and  bills  of  sale  had  been 
from  time  to  time  given  by  him  to  the 
plaintiffs,  and   renewed  within   twenty- 

*  Coram  Selbome,  L.C. ;  Baggallay,  L.J. ;  and 
Brett,  L. J. 


one  days,  so  as  to  avoid  the  neoeesity 
for  registration.  In  Jannaiy,  1879,  the 
seyeral  sums  so  advanced,  after  giving 
credit  for  certain  payments,  amounted, 
80  &r  as  related  to  the  present  case, 
to  7,350Z.,  and  on  the  2l8t  of  January 
the  bill  of  sale  in  question  was  given  to 
the  plaintiffs  by  Smith,  and  was  duly 
registered. 

This  bill  of  sale  was,  as  &r  as  is 
material,  as  follows  :  '*  Whereas  the  said 
company  hath  agreed  to  lend  to  the  mort- 
gagor tibe  sum  of  7,3502. ;  and  whereas 
the  mortgagor  is  already  indebted  to  the 
said  company  in  the  sum  of  24,000Z.,  and 
the  said  company  are  also  liable  as  gua- 
rantors for  the  mortgagor  in  the  further 
sum  of  20,0002.;  and  whereas  it  has 
been  agreed  between  the  mortgagor  and 
the  said  company  that  the  mortgagor 
shall  execute  these  presents  as  a  security 
for  the  repayment  of  the  said  sum  of 
7,3502.,  with  interest.  .  .  .  This  inden- 
tnre  witnesseth  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of 
7,3502.  now  paid  to  the  mortgagor  by  the 
said  company,  as  the  mortgagor  doth 
hereby  admit,  he,  the  mortgagor,  doth 
assign.  .  .  .''  The  bill  of  sale  further 
declared  that  any  demand  for  the  pay- 
ment of  principal  and  interest  might  be 
made  by  notice  in  writing,  and  gave  the 
company  power  to  seize  if  default  should 
be  made  in  the  payment  of  the  principal 
or  interest;  and  the  following  receipt, 
signed  by  Smith,  was  indorsed  on  the 
bill  of  sale  :  "  I  hereby  acknowledge  to 
have  received,  the  day  and  year  first 
above  written,  of  and  from  the  above- 
named  company,  the  sum  of  7,3502.,  the 
consideration  money  above  expressed  to 
be  paid  by  them  to  me." 

As  a  matter  of  fact,  no  money  what- 
ever  passed  from  the  Credit  Company  to 
Smith  at  the  time  of  the  giving  of  this 
bill  of  sale. 

The  jury  having  been  discharged, 
Pollock,  B.,  on  further  consideration, 
gave  judgment  for  the  plaintiffs. 

The  defendant  appealed. 

Howard  (with  him  E.  Lloyd),  for  the 
defendant. — The  question  is,  whether  in 
this  bill  of  sale  the  consideration  has 
been  set  forth  as  required  by  seotum  8 
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iBilbof  Sale  Aot,  1878(1).  The 
otion  of  the  defendant  is  iJiat  the 
leratioD  is  not  tmly  set  forth ;  there 
lot  really  any  agreement  for  a  loan 
"as  there  any  loan  of  money,  so  that 
ioitals  are  nntme,  for  no  money  ever 
L 

iLBOfiine,  L.C. — Does  not  the  deed 

Qondasively,  as  between  the  parties 

that  there  was  an  agreement  to 

merely  amounts  to  a  statement  of 

sonnt. 

kGCMULLAT,  L.J.,  refers  to  HanUtm  y, 

«Sf(2).] 

sre  the  recital  was  true,  but  in  the 

it  case  there  is  a  false  statement  of 

nstanceSy  which  would  mislead  any- 

ispecting  this  bill  of  sale,  and  would 

i  nJse  impression  as  to  the  position 

li  parties. 

ILBOBNB,  L.C. — In  Spargo's  Oase  (3) 

Jostioe  Mellish  says  that  it  is  a  rule 

f  that  the  form  of  handing  money 

rards  and  forwards  need  not  be  gone 

gh ;  and  can  the  debtor  be  heaid  to 

»  has  not  contracted  when  his  own 

iays  he  has  ?] 

m  if  it  be  not  necessary  that  money 

i  actoally  pass,  still  there  must  be 

taal  fresh  advance — a  new  and  dis- 

loan — as  there  was  in  Ex  pcvrte  The 

nal  Mercantile  Bank   (4).      There 

was  a  distinct  cash  advance,  and  a 

intial  compliance  with  the  recital 

I  bill  of  sale ;  and  that  would  seem 
the  principle  which  has  run  through 
ie  recent  cases — Ex  parte  Berwick 
Bx  parte  Ord  (6). 

ILBOBNB,  L.C. — Is  not  the  antece- 
debt  extinguished  by  this  deed? 
.  it  be  set  up  afterwards  by  either 
to  the  deed  ?] 

II  8c  42  Vict,  c  81.  8.  8:  "Every  bill  of 
•  which  this  Act  applies  shall  be  duly  at- 

a&d  shall  be  registered  under  this  Act 

seren  days  after  the    making  or  giving 

\  and  shall  set  forth  the  consideration  for 

inch  bill  of  sale  was  given.  .  .  ." 

19  Lair  J.  Bep.  C.P.  465;    Law  Bep.  5 

.827. 

13  Law  J;  Bep.  Chanc  488;  Law  Bep.  8 

ID.  407. 

A  Law  J.  Bep.  Bankr.  62 ;  Law  Bep.  15 

42. 

Law  J.  Notes  of  Cases,  yd.  15,  p.  140. 

PITMUy  Notes,  1880,  p.  195. 
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L.  Smith,  for  the  plaintifb,  was  not 
heard. 

Lord  Selbobsts,  L.C. — We  need  not 
hear  any  argument  on  behalf  of  the  re- 
spondents. 

This  appeal  must  be  dismissed.  Look- 
ing at  this  deed  apart  from  any  Act  of 
Parliament,  it  appears  to  me  to  be  a  bona 
fide  transaction,  and  as  between  the  parties 
to  it  at  all  events  evidence  of  that  which 
it  states.  It  states  that  the  mortgagor  is 
indebted  in  a  certain  amount;  that  the 
plaintiffs  have  agreed  to  lend  him  a  cer* 
tain  sum  at  interest ;  and  that  he  assigns 
the  goods  therein  comprised  as  a  security 
for  the  loan.  The  mortgagor  further 
admits  that  he  has  received  the  money  so 
agreed  to  be  lent,  and  there  is  no  allega- 
tion of  any  fraud  or  bad  faith  between 
these  parties  to  this  deed,  so  that  as  be- 
tween these  parties  I  am  of  opinion  that 
this  deed  is  conclusive  evidence  of  the 
extinction  of  the  previous  debt  to  as  great 
an  extent  as  if  the  moneys  due  had  been 
actually  paid ;  because  in  this  deed  the 
plaintiff  company  treat  the  money  last 
advanced  as  a  new  advance,  and  treat  the 
previous  debt  as  having  been  settled,  so 
that  the  company  would  be  unable  to 
allege  that  the  debtor  still  owed  the  debt 
contracted  before  the  date  of  the  deed,  and 
the  debtor  could  not  deny  that  the  com- 
pany had  lent  to  him  the  money  which  is 
stated  by  the  deed  to  have  been  advanced. 
In  8pargo*8  Oase  (3),  to  which  I  referred 
during  the  argument.  Lord  Justice  Mel- 
lish said,  "It  is  a  general  rule  of  law 
that  in  every  case  where  a  transaction 
resolves  itself  into  paying  money  by  A  to 
B,  and  then  handing  it  back  by  B  to  A, 
if  the  parties  meet  together  and  agree  to 
set  one  demand  against  the  other,  they 
need  not  go  through  the  form  and  cere- 
mony of  handing  the  money  backwards 
and  forwards ;"  and  on  the  same  principle 
Lord  Justice  James  said,  in  Ex  parte  The 
National  Mercantile  Bank  (4),  *'  In  cases 
of  payment  for  shares  in  a  company  we 
have  frequently  held  that,  where  there  is 
a  debt  due  from  the  company  to  the  share- 
holder, and  a  debt  for  calls  on  shares  due 
from  him  to  the  company,  it  is  not  neces- 
sary to  go  through  the  form  of  handing 
over  the  money  and  then  handing  it  back 
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again,  bat  tliat  the  one  debt  may  be  set 
off  against  the  other."  His  Lordship  then 
proceeds :  "  In  my  view  the  real  oonsider- 
ation,  as  between  grantor  and  grantee — 
the  consideration  which  wonld  have  been 
properly  stated  in  the  deed  if  the  Act  had 
not  been  passed — is  the  consideration 
which  onght  now  to  be  stated;"  and 
Lord  Justice  Bramwell,  referring  to  what 
Lord  Justice  James  hsA  said,  expressed 
his  agreement  therewith.  The  only  dif- 
ference between  that  case  and  the  one 
now  before  us  is  the  existence  in  the  cited 
case  of  an  antecedent  debt  which  was  satis- 
fied oat  of  the  advance.  How  does  that 
oaose  the  two  cases  to  differ  ?  The  form 
makes  no  difference — that  is,  no  substantial 
difference — and  that  in  the  earlier  case  the 
second  sum  advanced  was  a  larger  sum 
makes  no  substantial  difference.  If  the 
money  had  been  handed  over  the  counter 
and  tjien  handed  back,  it  is  admitted  that 
the  case  of  Ex  parte  The  National  Mercan' 
Hie  Bank  (4)  would  be  an  exact  autho- 
rity. I  think  that  the  rule  laid  down  there 
was  right,  and  I  think  that  it  applies 
here.  There  is  no  allegation  of  fraud, 
and  if  this  deed  is  registered,  everyone  who 
inspects  it  has  notice  of  the  state  of  the 
account  between  the  debtor  and  the  cre- 
ditor. If  the  contention  of  the  appellant 
were  to  succeed,  I  doubt  whether  bankers 
could  contiuue  to  advance  money  to  their 
customers  as  they  do  at  present.  There 
is,  in  such  cases,  first  an  overdrawn 
account  and  then  a  loan ;  no  money  passes 
in  many  cases,  but  there  is  a  transfer  of 
a  certain  sum  to  the  customer's  account, 
and  interest  is  charged  him  on  that  amount 
whether  he  draws  it  out  or  not.  If  the 
banker  has  reason  to  mistrust  the  credit 
of  the  borrower  he  may  require  a  bill 
of  sale,  and  then  the  transaction  would 
properly  be  called  an  advance  of  money. 
The  Legislature  looks  at  the  substance  of 
the  transaction  and  not  at  the  form,  and 
in  this  case  the  recitals  are  true,  the  con- 
sideration is  set  fort«h  and  the  judgment 
was  right. 

Baqgallay,  L.J. — I  am  of  the  same 
opinion. 

Bbett,  L.J. — This  bill  of  sale  is  under 
seal,  and,  as  between  the  parties  to  it, 
^e  recitals  e&nnot  be  contradicted.    A 


third  party  may,  however,  shew  wbat  the 
real  mcts  are,  and  if  the  recitals  are  not 
substantially  true  and  accurate,  he  may 
dispute  the  validity  of  the  deed.  I  think 
the  facts  were  not  quite  accurately  stated 
in  this  deed;  but  it  is  sufficient  if  the 
statement  of  facts  is  accurate,  either  as  to 
their  legal  effect  or  their  mercantile  and 
business  effect. 

There  was  an  agreement  between  these 
parties  that  a  certain  security  should  be 
held  over  till  after  a  demand  in  writing, 
and  that  agreement  was  carried  out  by 
this  bill  of  sale.  The  legal  effect  of  that 
is,  that  the  old  debt  is  wiped  oat  and  a 
new  debt  is  constituted — that  is,  that 
a  debt  is  incurred  and  an  agreement 
for  sufficient  and  valid  consideration  is 
made  that  that  debt  shall  not  be  pay- 
able till  after  demand  in  writing.  There 
was,  therefore,  a  new  debt  and  a  new 
lending  on  new  terms.  The  legal  effect 
of  this  is  the  same  as  though  the  money 
had  been  put  into  the  hands  of  the  cre- 
ditor, and  by  him  handed  back  to  the 
debtor  on  the  new  terms  agreed  upon. 
This  is  the  leml  effect,  and  I  think  the 
mercantile  and  business  effect  is  the  same; 
so  that  the  money  said  to  be  advanced 
under  this  bill  of  sale  was  as  much  ad- 
vanced as  though  cash  had  passed,  and  it 
follows  then  that  there  is  a  true  descrip- 
tion of  the  consideration  in  the  biU  of 
sale.  The  appeal  fails,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 

Solicitors— E.  Andrew,  for  plaintiflb ;  T.  W.  Nelson, 
agent  for  Freeth,  Rawson  &  Cartwright,  Not- 
tingham, for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

Certiorari — Defect  in  OonvicUon  by  Jtu- 
tices — Conviction  drawn  up  and  filed — 
Application  for  Bute — Return — Bight  of 
Justices  to  substittUe  Fresh  Conviction. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.O.  8.] 
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□ff  THE  COUBT  OF  APPEAL.] 
I    >  ASHDOWN  i;.  INQAMELLS.* 

tst^re  of  Damages — Debtor  and  Gredi- 
Bankruptcy — Action  by  Trustee  for 
h  of  Contract  made  vnth  Debtor, 

I  defendant  contracted  with  a  firm  to 
ue  their  business^  and,  in  considera^ 
o  pojf  certain  trade  debts  of  the  firm. 
quenUy  the  firm  went  into  liquidation, 

trustee  was  appointed.     The  defen- 
\aivmg  failed  to  pay  the  debts,  in  a/n 

for  damages  by  the  trustee  it  was, — 
(reversing  the  judgtnent  of  Huddle- 
B.^BAOaALLAT,  L. J.,  dubitante),  that 
easure  of  damages  which  the  plaintiff 
niitled  to  recover  for  the  breach  was 
hole  amount  of  the  unpaid  debts, 
pter  V.  Vorloy  (9  Bing.  93 ;  1  Law 
ip.  O.P.  170)  discussed  and  disap* 
i 

peal  from  a  judgment  of  Haddle- 
jS.y  after  trial  with  a  jury, 
e  plaintiff  was  the  trustee  of  G.  F. 
and  C.  F.  Smith,  whose  afburs  were 
lated  by  arrangement  under  the 
raptoy  Act,  1869,  s.  125.  They  had 
id  on  business  in  Southwark  as  fruit 
>otato  salesmen.  In  the  autumn  of 
,  Allin  4&  Smith,  being  in  embarrassed 
mstances,  applied  to  the  defendant 
asistanoe,  and  the  following  agree- 
was  entered  into : — 
Lflreement  between  G.  F.  Allin  and 
Smithy  of  the  one  part  (hereinafter 
i  the  vendors),  and  Clark  Ingamells, 
B  other  part  (hereinafter  called  the 
laser),  as  follows : — 
..  For  the  considerations  hereinafter 
ioned,  the  vendors  agree  to  assign 
ease  of  the  premises  in  one  of  the 
ay  arches,  Stoney  Street,  Borough 
:et,  now  held  by  mem,  and  the  good- 
oi  the  business  of  potato  and  fruit 
oien  carried  on  by  them  therein,  and 
le  stock-in-trade,  vans,  horses,  office 
tore  and  effects  belonging  to  the  said 
ora  and  employed  in  the  said  busi- 
and  all  the  book  debts  now  owing  to 
renders,  to  the  purchaser  absolutely, 

hrmm  BramweU,  L.J. ;  Baggallay,  L.  J. ;  and 


and  to  deliver  him    possession  of   the 
same. 

"  2.  The  purchaser  agrees  to  pay  Mr. 
Harrison,  a  creditor  of  the  vendors,  10s, 
in  the  pound  in  payment  and  satisfiekction 
of  his  debt  not  exceeding  400Z.  The  pur- 
chaser  agrees  to  pay  all  the  trade  debts, 
or  to  arrange  with  the  creditors,  including 
the  debt  owing  to  the  purchaser  for  money 
lent. 

'<  3.  The  balance  at  the  bank  (if  any) 
is  to  be  received  and  taken  by  the  pur- 
chaser; and  the  acceptances  held  by 
Harrison,  or  given  to  him,  are  to  be  de- 
livered up  on  payment  to  him  of  the  10«. 
in  the  pound. 

''  4.  The  purchaser  will  not  undertake 
the  payment  of  any  debts  or  acceptances 
not  herein  mentioned. 

"  5.  All  the  household  furniture  and 
effects  belonging  to  the  vendors  are  not 
included  in  l£e  aforesaid  sale. 

"  6.  The  vendors  will  forthwith  hand 
to  the  purchaser  all  the  books,  and  afford 
every  assistance  and. explanation  to  him 
in  obtaining  payment  of  the  debts ;  and 
the  purchaser  is  to  be  at  liberty  to  use 
the  names  of  the  vendors  in  any  proceed- 
ings for  the  recovery  of  the  debts,  he 
indemnifying  the  vendors  against  all 
costs." 

Allin  &  Smith  performed  the  agree- 
ment on  their  part,  and  the  defendant 
entered  into  and  took  possession  of  the 
property,  effects  and  premises  comprised 
in  the  agreement,  and  carried  on  the 
business  and  received  and  collected  moneys 
in  respect  of  the  same.  The  defendant 
paid  or  arranged  the  debts  due  to  several 
of  the  creditors  of  Allin  &  Smith,  includ- 
ing a  debt  of  about  4MI,  due  to  one  J. 
Harrison ;  but  he  had  refused  to  pay,  nor 
had  he  ever  paid,  the  other  trade  debts 
which  were  then  due  and  owing  by  Allin 
&  Smith,  nor  did  he  ever  arrange  with 
the  persons  who  were  then  their  creditors, 
according  to  the  tenor  of  the  agreement. 
The  defendant  always  had  notice  that  the 
properiy  assigned  to  him  comprised  sub- 
stantially the  whole  of  the  estate  and 
property  of  Allin  &  Smith,  and  that  the 
result  of  his  refusing  to  carry  out  the 
agreement  on  his  part,  or  to  pay  and  ar- 
range the  debts,  would  be  to  oblige  them 
to  institute  proceedings  for  the  liquida- 


110 


QTTKEN'S  BENCH,  COMMON  PLKAS  AND  BXCHBdUBB. 


[N.a 


Jshdown  V.  Ingamelk  {App,\  Excm. 

tion  of  their  affairs.  67  reason  of  the 
defendant's  default  AUin  &  Smith,  in 
November,  1878,  were  obliged  to  present 
a  petition  for  the  liquidation  of  their 
affairs,  and  their  creditors  resolved  that 
their  affairs  should  be  so  liquidated.  The 
amount  of  the  trade  debts  and  creditors' 
claims,  exclusive  of  the  debt  due  to  the 
defendant,  which  the  defendant  should 
have  paid  or  arranged,  was  1,750L,  or 
thereabouts;  and  the  trade  and  other 
creditors  had  proved  for  the  same,  or 
claimed  or  given  notice  of  their  claims 
under  the  liquidation.  The  trade  and 
other  creditors,  whose  debts  and  claims 
the  defendant  should  have  paid  or  arranged 
according  to  the  tenor  of  the  agreement, 
were  mainly  the  only  creditors  of  AUin  h 
Smith.  The  action  was  brought  to  re- 
cover this  sum  of  1,750L 

The  defence,  after  alleging  that  the  de- 
fendant had  been  indaced  to  enter  into  the 
agreement  by  the  fraud  of  AUin  h  Smith, 
contained  the  following  paragraph :  '*  The 
defendant,  as  to  the  whole  statement  of 
claim,  brings  the  sum  of  one  shilling  into 
Court,  and  says  that  beyond  such  sum  the 
plaintiff  has  sustained  no  damage  by  reason 
of  the  facts  stated  in  such  statement  of 
claim,  and  that  such  sam  is  sufficient  to 
discharge  the  plaintiff's  claim." 

The  action  came  on  for  trial  before 
Haddleston,  B.,  and  the  objection  was 
then  taken  for  the  defendant  that,  if  the 
plaintiff  proved  all  the  allegations  in  the 
statement  of  claim,  he  was  only  entitled 
to  recover  nominal  damages,  and  as  the 
defendant  had  paid  one  shilling  into  Court, 
the  judgment  ought  to  be  for  him.  The  jury 
were  thereupon  discharged,  and  Huddle- 
ston,  B.,  on  further  consideration,  gave 
judgment  as  follows : — 

"  The  contract  was  that  the  defendant 
should  pay,  not  AlUn  &  Smith,  but  their 
creditors.  No  doubt  the  right  to  sue 
'prima  facie  passed  to  the  trustee,  but  he 
must  shew  damage  of  such  a  character  as 
will  enable  him  to  recover  a  substantial 
amoant.  There  is  no  authority  to  shew 
that  the  fact  of  driving  AUin  &  Smith 
into  liquidation  is  a  ground  for  damages, 
and  there  is  nothing  to  shew  that  their 
estate  in  liquidation  is  diminished.  In 
substance  the  only  creditors  are  those 
whom  the  defendant  has  not  paid.     I 


think  that  the  plaintiff  is  only  entitled  to 
nominal  damages,  and  that  the  one  shilling 
paid  into  Court  is  sufficient.     The  judg- 
ment must  be  for  the  defendant." 
The  plaintiff  appealed. 

Be  Oex  (J.  Holmes  PouUer  with  him), 
for  the  plaintiff. — The  plaintiff  is  entitled 
to  recover  the  damages  from  the  defen- 
dant for  his  breach  of  contract,  which 
AUin  and  Smith  could  have  recovered  if 
there  had  been  no  bankruptcy.  It  is  like 
a  contract  to  seU  with  a  direction  by 
vendor  to  purchaser  to  pay  the  purchaao- 
money  to  a  third  person.  If  the  money 
is  not  paid  according  to  the  direction,  the 
vendor  can  himself  recover  it  from  the 
purchaser.  Garr  v.  Boherts  (1)  is  di- 
rectly in  favour  of  the  contention  for  the 
plaintiff.  Porter  v.  VorUy  (2)  is  relied 
on  in  support  of  the  opposite  view,  but 
the  facts  in  that  case  differ  from  those  in 
the  present ;  and  in  Hill  v.  Smith  (3)  the 
judgment  of  Parke,  B.,  shews  that  he 
disapproved  of  the  decision  in  Porter  y* 
Vorley  (2). 

[The  Court  here  called  upon  counsel 
for  the  defendant  to  argue.] 

Lush-Wilson,  for  the  defendant. — ^The 
plaintiff  is  seeking  to  enforce  a  contract  by 
which  the  whole  of  the  debtors'  property  is 
to  be  applied  in  favour  of  the  trade  credi- 
tors only.  It  is  not  shewn  that  the  debtors' 
estate  was  diminished  through  the  defen- 
dant's breach  of  contract,  but  only  that 
the  trade  creditors,  by  reason  of  the 
breach,  were  not  paid  so  as  to  relieve  the 
estate.  The  damages,  therefore,  should 
be  only  nominal.  The  cases  of  Oarr  v. 
Roberts  (1)  and  HiU  v.  Smith  (3)  are 
distinguishable  from  this  case,  whilst 
Porter  v.  Vorley  (2)  is  in  point  in  the 
defendant's  favour. 

Bbamwbll,  L.J. — I  am  of  opinion  that 
the  judgment  must  be  reversed.  With 
all  respect  to  my  brother  Huddleston,  I 
cannot  see  the  difficulty  he  appears  to 
have  felt  in  the  case.  The  defendant 
undertook  with  the  bankrupts  to  pay 
certain  debts.     It  is  aUeged  that  he  has 

(1)  6B.  &  Ad.  78. 

(2)  9  Bing.  93  ;  1  Law  J.  Rep.  C.P.  170. 

(3)  12  Mee.  &  W.  618 ;  18  Law  J.  Rep.  Ezeh. 
243. 
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not  done  so.  He  has  therefore  broken 
his  contract,  and  it  is  not  one  which  he 
can  now  perform,  because  if  not  per- 
formed within  a  reasonable  time  it  cannot 
be  performed.  The  defendant  can  only 
now  rednce  the  damages  by  making  the 
payment  which  he  agreed  to  make.  If 
ihere  had  been  no  bacSraptcy  the  debtors 
woold  clearly  have  been  entitled  to  re- 
oorer  as  damages  the  sum  which  the 
defendant  undertook  to  pay.  How  can  it 
be  possible  that  the  trustee  in  the  bank- 
raptoy  is  not  entitled  to  recover  ?  He 
must  surely  have  the  right  to  recover  the 
same  amount  which  the  bankrupts  would 
have  been  entitled  to  recover  if  there  had 
been  no  bankruptcy.  It  is  not  necessary 
to  discuss  the  authorities  at  length.  I 
think  that  the  case  of  Oarr  v.  BoherU  (1) 
18  in  point,  and  especially  the  observation 
of  Baron  Parke,  that  the  covenant  to  pay 
the  debts,  apart  from  the  covenant  to 
indemnify  the  testator  and  his  represen- 
tatives, was  sufficient  to  entitle  the  ad- 
ministrator in  that  cskse  to  recover  the 
whole  sum  which  the  defendant  had  failed 
to  pay.  As  to  Fortet  v.  Vorley  (2)  it  is 
dear  that  Baron  Parke  and  the  other 
Jndges  who  decided  HiU  v.  Smith  (3) 
did  not  approve  of  the  decision.  But 
Port&r  V.  Vorley  (2)  was  a  different  case 
from  the  present  one.  There  the  thing 
done  to  the  phaeton  might  have  been 
treated  as  a  tort  by  the  true  owner.  He 
might  have  called  upon  the  defendant 
to  make  good  the  injuries  caused  by  his 
negligence.  Perhaps  that  consideration 
may  have  influenced  the  judgment.  But 
I  oonfees  to  feeling  great  distrust  in  the 
correctness  of  the  decision,  because  if  the 
person  from  whom  the  plaintiff  had  hired 
the  phaeton  had  remained  solvent  he 
would  have  been  entitled  to  recover  full 
damages.  I  think  our  judgment  must  be 
for  the  appellant. 

Baogallat,  L.J. — I  am  not  entirely 
satisfied  that  the  decision  of  Baron 
Hnddleston  was  wrong,  though  I  do  fed 
some  doubt  as  to  what  the  final  result  of 
this  litigation  should  be  if  the  whole 
question  at  issue  was  raised  in  a  more 
oonTenient  form  than  has  been  adopted 
here.  I,  therefore,  do  not  dissent  firom 
tbB  rkm  taken  by  my  colleagues,  and 


think  it  better  that  Baron  Huddleston's 
judgment  should  not  stand. 

Brett,  L.J. — In  this  case  the  action  is 
brought  by  the  trustee  for  breach  of 
a  contract  made  with  the  liquidating 
debtors  before  the  bankruptcy.  The  case 
has  now  to  be  considered  as  if  the  only 
plea  to  the  statement  of  claim  was  a 
denial  of  the  agreement  and  of  the  breach, 
and  as  if  it  had  been  found  at  the  trial 
that  the  agreement  was  entered  into,  and 
the  breach  had  been  committed.  The 
only  question  then  is  as  to  the  amount  of 
damages  the  plaintiff  is  entitled  to  recover 
— whether  they  are  merely  nominal  or 
substantial.  The  contract  is  for  the  pur- 
chase of  the  debtors'  business  at  a  price 
certain.  Suppose  that  part  of  the  price 
which  the  defendant  contracted  to  pay 
had  been  a  sum  of  1,7502.  Then  upon  the 
bankruptcy  happening,  it  is  clear  that 
the  trustee  suing  for  the  breach  of  con- 
tract would  have  been  entitled  to  recover 
that  sum.  The  contract  in  the  present 
case  is  not  in  that  form,  because  the  en- 
gagement is  not  to  pay  the  sum  direct  to 
the  bankrupts,  but  that  the  defendant 
will  pay  debts  to  that  amount  owing  by 
them  to  their  creditors.  The  only  con- 
tract was  between  the  defendant  and 
the  bankrupts.  If  there  had  been  no 
bankruptcy,  and  if  there  had  been  a 
breach  of  that  agreement,  the  damages 
which  the  bankrupts  could  have  recovered 
would  have  been  that  very  sum  of  1,750Z. 
They  would  have  recovered  it  because  the 
defendant  had  contracted  to  pay  it  to  the 
creditors  and  had  failed  to  do  so.  I  can- 
not see  any  principle  upon  which  the 
trustee  in  the  bankruptcy  of  Allin  & 
Smith  cannot  also  recover  it.  It,  in  my 
opinion,  is  a  general  principle  of  law  that 
where  an  action  is  brought  bv  a  trustee 
in  bankruptcy  for  the  breach  of  a  contract 
entered  into  with  the  bankrupt,  the 
trustee  is  entitled  to  recover  the  same 
damages  as  the  bankrupt  would  have 
recovered  if  there  had  been  no  bank- 
ruptcy. I  think  that  the  decision  in 
Garr  v.  Roberts  (1)  shews  that  proposition 
to  be  true.  In  HiU  v.  Smith  (3)  the  test 
as  to  the  measure  of  damages  is  distinctly 
stated  to  be  what  the  bankrupt  could 
Idmself  have  recovered  for  the  oreaoh  of 
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contract  bad  he  continued  solvent,  and  not 
the  ultimate  loss  to  his  estate  according 
to  the  result  of  the  proofs  upon  it.  It  is 
said  that  Porter  v.  Vorley  (2)  is  an  au- 
thority to  the  contrary.  But  in  HiU  v. 
Smith  (3)  Baron  Parke  treated  that  case 
in  the  way  Judges  are  obliged  to  treat 
a  judgment  of  a  Court  of  co-ordinate 
jurisdiction  when  they  disapprove  of  it. 
They  say,  "  When  the  facts  are  exactly  the 
same  we  will  follow  the  decision,  but 
otherwise  not."  I  think  Porter  v.  Vorley 
(2)  was  wrongly  decided. 

Judgment  reversed. 


Solicitors — 0-.  H.  Finch,   for  plaintiff;   Walter 
Justice,  for  defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.    1  PHILLIPS  V,  THE  GENERAL  OMNIBUS 
Nov.  8.  J  COMPANY.* 

Possession  of  Sheriff — Failure  to  mith- 
draw  Sheriff  from  Possession  after  Goni^ 
position — Malice, 

In  the  absence  of  malice,  no  action  will 
lie  against  a  judgment  creditor  for  not  vnth" 
drawing  the  sheriff  from  possession  after 
the  judgment  creditor  has  become  bound  by 
a  composition  of  the  debt. 

According  to  the  statement  of  claim^  A, 
having  recovered  a  judgmsnt  against  B, 
issued  a  writ  of  fi,  fa,,  under  which  the 
sheriff  entered  into  possession  of  B's  goods, 
B  fUed  a  petition  of  insolvency,  and  A 
proved  for  the  amount  of  his  judgment 
against  B*s  estate,  Besoluiions  for  a  com,- 
position  were  passed  and  registered.  The 
sheriff  refused  to  withdraw  from  possession 
without  A*s  instructions,  which  were  not 
given  by  A,  No  malice  was  alleged  as 
against  A : — 

Held,  on  demurrer,  that  in  the  absence  of 
malice  A!s  failure  to  instruct  the  sheriff  to 
retire  gave  B  no  right  of  action  against  A, 

This  was  a  claim  for  damages  for  not 
withdrawing  the  sheriff  in  possession, 
under  a  writ  of  fi,  fa,  issued  in  enforce- 

*  Coram  Lindlej,  J. 


ment  of  a  judgment  obtained  by  iiie 
defendants  against  the  plaintiff,  from  the 
plaintiff's  premises  on  the  satisfaction  of 
the  debt  for  which  the  judgment  was 
given. 

Subsequently  to  the  issue  of  the  said 
writ  of  fi,  fa,  the  defendants  proved  as 
creditors  against  the  plaintiff's  estate  in 
liquidation,  and  became  bound  by  resolu- 
tions, duly  proposed  and  confirmed,  for  a 
composition  of  one  shilling  in  the  pound 
in  respect  of  their  debt. 

There  was  incidentally  some  slight 
evidence  that  the  defencUmts,  by  their 
solicitor,  had  after  the  date  of  such  com- 
position instructed  the  sheriff's  officer  to 
remain  in  nossession ;  and  it  was  undis- 
puted  that  the  defendants  gave  no  direc- 
tion to  him  to  withdraw. 

The  statement  of  claim  set  out  that  the 
defendants,  on  the  22nd  of  March,  1880, 
were  judgment  creditors  of  the  plaintiff 
for  the  sum  of  2281.  Ss,  9d,;  that  the 
sheriff  entered  into  possession  under  a 
writ  of ^.  fa, ;  that  on  the  23rd  of  March, 
1880,  the  plaintiff  filed  his  petition  as  a 
liquidating  debtor;  that,  a  receiver  and 
manager  having  been  appointed,  the  de- 
fendants were  restrained  ^m  proceeding 
under  their  execution  until  four  days 
after  the  first  general  meeting ;  that  the 
said  meeting  took  place  on  the  12th  of 
April,  1880,  when  the  defendants  proved 
for  the  amount  of  their  debt,  voting, 
however,  against  the  resolutions  proposed 
to  accept  one  shilling  in  the  pound  which 
were  passed  by  a  statutory  majority  of  the 
creditors  and  duly  confirmed  at  a  second 
meeting  held  on  the  21st  of  April,  1880, 
and  registered  on  the  22nd  of  April,  1880 ; 
but  that,  notwithstanding  such  resolu- 
tions, "  defendants  continued  in  possession 
of  the  plaintiff's  goods,  and  refused  to 
withdraw  the  sheriff  from  possession, 
although  repeatedly  requested  to  do  so." 

The  defendants  demurred. 

Gock,  for  the  defendants,  in  support  of 
the  demurrer. — The  sheriff  is  not  the 
agent  of  the  execution  creditor;  and  if 
the  plaintiff  desired  that  the  sheriff  should 
withdraw  from  possession  after  the  said 
composition,  he  should  have  taken  steps 
to  obtain  such  withdrawal,  as  it  was  not 
the  duty  of  the  defendant  to  take  the 
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initiatiYe.  There  is  no  malice  alleged  in 
the  pleadings,  and  Sheibel  y.  Fairhaim 
(1)  is  an  anthoritj  that,  in  the  absence 
of  express  malice,  an  action  will  not  lie. 
Pcige  V.  Wiple  (2)  is  also  in  point. 

Waddy  (with  him  Crispe),  for  the  plain- 
tiff.— The  sheriff  became  the  agent  of  the 
defendants  immediately  on  the  satisfaction 
of  the  debt,  l^ds  possession  as  the  officer 
of  the  Court  having  been  thereby  deter- 
mined. Therefore,  after  the  22nd  of  April 
the  continuance  of  the  possession  of  the 
sheriff,  which  could  only  be  determined 
by  the  directions  of  the  defendants,  was 
a  trespass,  and  the  action  will  lie.  It  is 
more  than  a  nonfeasance,  as  in  the  case  of 
Sheibel  y.  Fatrbaim  (1),  cited  on  the  other 
side;  it  is  a  misfeasance — Oroyer  y.  Pilling 
and  Another  (3). 

LiNDLBY,  J. — The  demurrer  must  be 
allowed  in  this  case.  The  substance  of 
the  plaintiff's  complaint  is  that  the  def en- 
dfints,  having  obtained  a  writ  of  fi.  fa. 
against  him,  afterwards  proved  for  their 
debt,  in  respect  of  which  the  writ  was  ob- 
tained, in  certain  liquidation  proceedings, 
and  accepted — or  rather  were  bound  by 
duly  confirmed  resolutions  for — ^a  compo- 
sition thereon ;  that  they  thus  abandoned 
their  security,  and  consequently  had  no 
longer  any  right  to  retain  the  sheriff  in 
possession.  But  no  action  will  lie  for 
such  detention :  there  must  be  an  ingre- 
dient of  malice.  The  most  plausible  way 
of  putting  the  case  for  the  plaintiff  is  that 
in  which  it  has  been  put  by  his  learned 
counsel — that,  after  the  date  of  the  com- 
position, the  possession  of  the  sheriff 
became  unlaw&l ;  that,  in  point  of  law, 
up  to  that  time  he  had  been  in  possession 
by  ^authority  of  law,  which  authority 
ceased  on  the  satisfaction  of  the  debt,  and 
that  it  then  became  incumbent  on  the  de- 
fendants to  terminate  such  unlawful  pos- 
session. 

But  the  authorities  shew  conclusively 
that  in  the  absence  of  malice  no  action 
will  lie.  Sheibel  v.  Fairbaini  (1)  and 
Page  v.  Wifle  (2)  may  perhaps  be  dis- 
tinffuished,  for,  in  those  cases,  the  man 
had  already  been  arrested  when  the  debt 

(1)  1  Bos.  d?  P.  388. 

(2)  3  East,  814. 

(3)  4  B.  &  C.  26 ;  3  Law  J.  Rep.  K.B.  131. 
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was  paid,  and  therefore  there  was  mere 
delay  in  telling  the  sheriff  to  discharge 
the  debtor;  but  in  this  case  it  is  sug- 
gested that  the  defendants  actively  in- 
terfered to  continue  the  possession  of 
the  sheriff.  The  distinction,  however,  is 
not  an  important  one,  and  the  case  of 
Of  oyer  v.  FiUing  (3)  is,  I  think,  in  point. 
There  the  ground  of  the  action  was 
malice.  On  these  grounds  I  think  the 
demurrer  should  be  allowed. 

The  evidence  of  malice  submitted  to 
me,  however,  is  not  sufficient  to  justify 
giving  leave  to  amend. 

Demurrer  allowed  with  costs ;  leave  to 
amend  refused. 


Solicitors — Noon  &  Clarke,  for  plaintiff;  Harries, 
Wilkinson  &  Kaikes,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

(^Appeal  from  Revising  Barrister* s  Court,) 

1880. 
Dec. 


80.    1 
J.  20.  / 


In  re  sale. 


Parliament — County  Vote — 12Z.  Occm- 
pier  omitted  from  List — Proof  of  Not  i^  of 
Claim — 6  Vict,  c.  18.  ss,  37  and  88. 

The  revising  barrister  is  entitled  under 
gections  37  ^  38  o/  6  Vict.  c.  18  to  require 
proof  that  a  person,  who  claims  in  con- 
sequence of  the  omission  of  his  name  from 
the  121.  occtipiers*  Ust,  gave  due  notice  of 
his  claim  to  be  inserted  in  such  list.  The 
fact  thai  the  overseers  have  inserted  his 
name  in  the  list  of  claimants  for  that 
franchise  is  not  sufp>cient  proof  that  he  has 
given  d/ue  notice  of  claim. 

Rule  under  41  &  42  Vict.  c.  26.  s.  37 
calling  on  the  revising  barrister  for  the 
northern  division  of  the  county  of  Warwick 
to  shew  cause  why  he  should  not  state  a 
case  on  appeal  from  his  decision  in 
disallowing  the  claim  of  John  Sale  to  bo 
inserted  in  the  list  of  12^  rated  occupiers 
entitled  to  vote  for  the  northern  division 
of  the  county  of  Warwick. 

A  rule  nisi  was  obtained  at  ehambers 

Q 
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upon  the  following  affidavit  of  George 
Nuttall,  described  therein  as  a  regis- 
tration agent. 

John  Sale,  now  residing  at  No.  5  Bemer 
Street,  in  the  hamlet  of  Aston  Manor,  in 
the  parish  of  Aston,  in  the  northern 
division  of  the  connty  of  Warwick,  has 
been  until  recently  for  many  years  qn&li- 
fied  to  be,  and  has,  in  fact,  been,  on  the 
list  of  persons  entitled  to  vote  in  the 
election  of  a  knight  or  knights  of  the 
shire  for  the  said  division  as  a  12Z.  rated 
occupier,  his  qualification  to  vote  being  a 
house.  No.  91,  in  Wills  Street,  in  the  said 
hamlet  and  parish  ;  but  in  consequence,  I 
believe,  of  his  recent  removal  from  the 
said  house  to  No.  5  Bemer  Street,  afore- 
said, the  overseers  of  the  said  parish  of 
Aston,  omitted  his  name  from  the  list  of 
121,  rated  occupiers  published  by  them 
for  the  present  year. 

Notice  of  claim  to  have  the  name  of 
the  said  John  Sale  inserted  in  the  said 
list  of  12Z.  rated  occupiers  was  duly  sent 
to  the  said  overseers  (1). 

The  name  of  the  said  John  Sale  was  in- 
cluded in  the  12Z.  list  of  claims  published 
by  the  said  overseers.  No  objection  to  the 
name  of  the  said  John  Sale  appearing  on 
the  said  list  was  made  by  the  said  over- 
seers or  by  any  other  person. 

I  was  present  at  the  Court  held  for  the 
revision  of  the  lists  of  voters  for  the  parish 
of  Aston  Manor.  At  such  Court  the 
qualification  of  the  said  John  Sale  as  ex- 
pressed in  his  said  notice  of  claim,  was 
proved  to  the  satisfaction  of  the  said  re- 
vising barrister,  and  thereupon  it  was 
contended  on  behalf  of  the  said  John  Sale 

(1)  The  notice  of  claim  was  as  follows : — 
Notice   of  claim  by  person   omitted  from  the 
list  of  12/.  rated  occupiers  made  out  by  the  over- 
seers. 
To  the  Overseers  of  the  parish  (or  township)  of 
(North  Warwickshire). 
I  hereby  give  you  notice  that  I  claim  to  have 
my  name  inserted  in  the  list  made  by  you  of  per- 
sons entitled  to  vote  in  the  election  of  a  knight 


that  his  claim  ought  to  be  allowed  and 
his  name  retained  in  the  list  and  on  the 
register  of  voters.  The  said  John  Sale 
was  not  present.  The  said  revising  bar- 
rister then  objected  that  no  evidence  had 
been  laid  before  him  that  the  said  John 
Sale  had  either  signed  a  notice  of  claim 
himself,  or  had  authorised  any  other  per- 
son to  sign  one  on  his  behalf,  and  there- 
upon he  struck  out  the  name  of  the  said 
John  Sale  and  disallowed  his  claim, 
holding  that  the  claim  could  not  be 
allowed  on  the  ground  that  persons  who 
claim  in  consequence  of  the  omission  of 
their  names  from  the  list  of  121,  rated 
occupiers  must,  notwithstanding  that 
their  claims  are  nublished  by  the  over- 
seers, prove  to  the  satisfaction  of  the 
revising  barrister  not  only  their  quali- 
fication to  vote,  but  also  that  they  give 
"  due  notice  of  claim." 

A  notice  in  writing  on  behalf  of  the 
said  John  Sale  that  he  was  desirous  to 
appeal  against  the  said  decision  was  duly 
given  on  his  behalf  to  the  said  revising 
barrister,  but  the  revising  barrister  re- 
fused to  state  a  case  for  the  opinion  of 
the  superior  Court.  A  rule  nisi  having 
been  obtained  at  chambers  as  above 
stated, 

Lawrcmce  and  Ooltman  shewed  cause. — 
By  section  30  of  the  Representation  of 
the  People  Act,  1867  (30  &  31  Vict.  c. 
102),  the  registration  of  the  121.  occu- 
piers (section  6)  is  assimilated  to  the 
registration  of  borough  voters,  and  the 
provisions  of  sections  38  and  39  of  the 
Registration  Act  (6  Vict.  c.  18),  relating 

(or  knights)  of  the  shire  for  the  northern  division 
of  the  county  of  Warwick  in  respect  of  the  occu- 
pation of  lands  or  tenements  of  the  rateable  valut 
of  12/.  or  upwards,  within  the  said  parish  and 
county,  and  that  the  particulars  of  my  qualification 
are  stated  in  the  column  below. 

Dated  the  18th  day  of  August,  18    . 

(Signed) 


Cliristian  uame  and  snr- 

uame  of  the  claimant  at 

full  length 

Place  of  ftbodo 

Natnre  of  qualification 

Street,  lane  or  other  place  in  the 
parish  (or  township)  where  the  pro- 
porty  ia  nitnate,  and  unmber  (if  any) 

Sale,  John 

5  Bemer  Street,  Aston 

House  in  succession 

91  Wills  Street  and  5  Bemer 
Street 

* 
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to  the  proof  of  claims  of  persons  omitted 
from  the  list  of  voters,  are  expressly 
incorporated.  The  present  claimant  was 
omitted  from  the  lisfc,  therefore,  by  sec- 
tion 38  (2),  it  had  to  be  proved,  to  the 
satisfaction  of  the  revising  barrister,  that 
he  had  given  due  notice  of  his  claim,  and 
no  such  proof  was  given. 

In  shewing  cause  against  this  rule,  the 
revising  barrister  has  drawn  up  a  report, 
in  accordance  with  the  intimation  of  the 
Court  in  In  re  Batie  (3).  The  list  in 
which  the  claimant's  name  appeared  was 
styled  "  a  list  of  claimants,"  but  it  is  not 
properly  a  list  at  all — at  most  it  is  a  cata- 
logue of  claims,  as  described  by  Lord 
Coleridge,  C.J.,  in  Fickard  v.  Baylis  (4). 

The  list  of  voters  has  to  be  made  by 
the  overseers,  and  published  on  the  Ist  of 
August  (6  Vict.  c.  18.  s.  13)  ;  persons 
omitted  send  in  their  claims  by  the  25th 
of  August,  and  these  are  included  in  the 
list  of  claimants  published  on  the  1st  of 
September  (section  18).  The  borough 
revision  may  commence  on  the  15th  of 
September  (6  Vict.  c.  18.  s.  33),  and  the 
county  revision  on  the  20th  of  September 
(28  &  29  Vict.  c.  36.  s.  12). 

In  Davis  v.  Hopkins  (5)  and  Leonard  v. 
AUoways  (6)  it  was  held  that  the  revising 
barrister  was  not  entitled  to  require  proof 
that  due  notice  of  claim  had  been  given ; 
but  those  were  cases  of  persons  on  the 
list  of  claimants  for  a  county  in  respect 
of  property  under  sections  4, 5, 6,  of  6  Vict. 
c.  18,  and  therefore  objected   to  under 

(2)6  Vict  c  18.  8.  38  :  •'  Tho  revising  barrister 
shall  insert  ia  every  list  of  voters  for  finy  city  or 
boroagh  the  name  of  every  person  omitted,  who 
shall  be  proved,  to  the  satisfaetion  of  such  bar- 
rister, to  have  given  duo  notice  of  his  claim  to  be 
inserted  in  such  list,  and  to  have  been  entitled  on 
the  last  day  [now  the  15th  section  of  41  &  42  Viet. 
c.  26]  of  July  then  next  preceding  to  have  his 
name  inserted  therein  in  respect  of  tho  qimlid- 
cation  described  in  such  notice  of  rlaini." 

(3)  This  reportof  the  revising  barrinter  was  not 
re.vl,  and  wa«  not  further  al ludwl  \n.  It  t ra nspired, 
however,  that  the  report  did  not  dispute  the  faets 
alleged  in  the  affidavit,  but  dealt  with  the  ques- 
tion of  law  involved  in  the  ease.  JLiw  J.  Notjs  of 
Cases,  1870,  p»  165;  Law  Rep.  W.  N.  1879,  p. 
200. 

(4)  49  Law  J.  Rep.  C.P.  182 ;  Law  Rep.  5  C.P. 
B.  235. 

(6)  8  Com.  B.  Rep.  N.S.  876;  27  Law  J.  Rep. 

(6)  48  Law  J.  Hep.  CE  81. 
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section  40.  In  such  cases  the  name  is 
treated  as  though  inserted,  and  no  proof 
of  notice  of  claim  is  required  (section  40) 
as  in  the  case  where  the  name  has  been 
omitted  (section  38).  The  position  of 
claimants  for  the  12Z.  occupiers'  list  is 
pointed  out  by  Bovill,  C.J.,  in  Bennett  v. 
Boumfit  (7). 

/.  W.  Mellor  and  Charles  Cromidan,  in 
support. — The  applicant  was  duly  quali- 
fied, and  no  objection  being  raised  his 
claim  should  have  been  allowed.  Section 
38  applies  to  persons  omitted  from  the 
list,  including  the  claimant  list.  Section 
15  of  6  Vict.  c.  18,  which  is  specially 
extended  to  the  12Z.  occupiers  by  31  <&  32 
Vict.  c.  68.  s.  17,  deals  with  persons 
whose  names  are  omitted  from  the  list, 
and  includes  those  who  have  given  due 
notice  of  claim  to  the  satisfaction  of  the 
overseers,  and  those  who  have  not;  the 
latter  they  can  refuse  to  place  on  tho 
claimant  list.  The  overseers  have,  there- 
fore, in  the  case  of  121,  occupiers,  three 
sets  of  people  to  consider:  First,  those 
whom,  on  the  Ist  of  August,  they  insert 
in  the  list,  which  has  to  be  made  out 
annually  anew  (31  &  32  Vict.  c.  58.  s. 
19)  ;  secondly,  those  who  by  accident  or 
design  omitted  from  such  list  have,  by 
the  1st  of  September,  given  due  notice 
of  claim  to  the  satisfaction  of  the  over- 
seers, and  are  inserted  in  the  list  of 
claimants  ;  thirdly,  those  who  either  Lave 
not  given  notice  of  claim  to  tlic  satisfac- 
tion of  tho  overseers,  or  are  considered 
by  them  to  be  not  duly  qualified,  and  who 
are  consequently  omitted  altogether.  If 
the  claimant  is  inserted  in  the  claimant 
list  lie  is  relieved  from  proving  his  notice 
of  claim — that  is  a  matter  between  the 
ovci'Hcers  and  himself ;  but  if  he  is  omitted 
altogether,  then  he  has  to  prove  to  the 
satisfaction  of  the  revising  barrister  that 
due  notice  of  claim  was  given  within  sec* 
tion  38. 

The  general  principle,  as  laid  down  in 
Davis  V.  Hopkins  (5)  is  that  matters  of 
this  sort  are  between  the  overseei's  and 
the  claimant.  In  that  case  the  onus  of 
proof  was  on  the  objector  first,  and  he 
having  proved,  the  onus  was  then  on  the 
claimant,  but  the  Court  held  that  tho 

(7)  38  Law  J.  Rep.  C.P.  66  j  Law  Rep.  i  C.P, 
407. 
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fact  of  his  name  being  on  the  list  was 
sufficient  proof  he  had  made  his  claim. 
It  must  be  taken  the  overseers  have  done 
their  duty,  and  it  is  part  of  their  duty  to 
see  to  the  sufficiency  of  the  notices  of 
claim. 

Grove,  J. — This  seems  to  me  a  simple 
case.  Either  of  the  two  sections  37  & 
38  of  6  Vict.  c.  18  (for  they  both  have 
reference  to  the  same  state  of  things) 
makes  it  necessary  for  persons  whose 
names  have  been  omitted  from  the  list 
prepared  by  the  overseers  to  give  due 
notice  of  claim,  and  then  ''  it  shall  be 
lawful  for  the  revising  barrister  to  insert 
the  name  of  the  person  so  omitted,  in  case 
it  shall  be  proved  to  the  satisfaction  of 
such  barrister  that  such  person  gave  due 
notice  of  his  claim,  <&c."  It  appears  to 
me  that  plainer  words  could  not  be  used, 
and  it  is  not  contended  that  this  part  of 
the  section  (section  37)  had  been  complied 
with. 

The  name  of  the  applicant  had  been 
omitted,  and  therefore  the  case  was 
within  section  37  or  38.  A  notice  of 
claim  seems  to  have  been  given  to  the 
overseers,  but  there  is  no  proof  that  it 
was  given  by  the  claimant.  We  have 
only  the  affidavit  of  a  gentleman,  calling 
himself  a  registration  agent,  who  tells  us 
that  notice  of  claim  was  sent  to  the  over- 
seers, but  there  is  no  proof  that  the 
claimant  bad  given  notice  of  claim,  only 
that  some  one  had  sent  it.  Not  only  was 
there  no  evidence,  but  none  that  I  can  see 
was  tendered.  Had  the  question  been  one 
of  evidence,  and  it  was  shewn  the  re- 
vising barrister  had  acted  on  no  evidence, 
then  we  might  interfere ;  but  putting  the 
matter  in  the  light  most  favourable  to  the 
applicant,  it  was  a  question  of  discretion. 
Notice  of  claim  was  not  proved  to  his 
satisfaction,  and  in  his  discretion  he  has 
refused  to  act  and  insert  the  name  in  the 
list. 

It  has  been  contended  that  some  theo- 
retical evidence  ought  to  satisfy  the 
revising  barrister,  but  were  we  to  make 
this  rule  absolute  on  such  grounds,  we 
should  always  be  grantiug  appeals.  Sec- 
tion 37  of  41  &  42  Vict.  c.  2G  leaves  this 
power  to  the  full  discretion  of  the  Court, 
|Lnd  it  is  not  becaubc  any  person  is  dis- 


contented with  the  refusal  of  tbereviBing 
barrister  to  state  a  case  we  should  compel 
him  to  do  so.     In  my  opinion  there  is  no 
ground  on  which  to  state  a  case.   We  are 
asked  to  assume  that  the  insertion  of  the 
name  in  the  claimant  list  by  the  overseers 
was  sufficient  proof,  or,  in  other  words,  to 
substitute  the  satis&ction  of  the  overseers 
for  the  satisfaction  of  the  revising  bar- 
rister ;  but  this  would  not  be  a  compliance 
with  the  Act,  it  would  be  negativingthe 
provisions  of  sections  37  A  38  of  6  Vict, 
c.  18,  which  seem  to  me  to  be  passed  for 
good  reasons.     It  seems  that,  as  in  the 
ordinary  list,  a  regular  notice  of  objection 
has  to  be  served,  then  the  ohus  is  on  the 
objector.     But  here  there  is  no  notice  of 
objection ;  there  is  a  list  of   claimants 
who  have  been  omitted  from  the  ordinary 
list,  and  the  revising  barrister  is  required, 
without  objection,  to  be  satisfied  that  due 
notice  of  claim  was  given.    He  was  satis- 
fied with  the  qualification,  but  not  with 
the  notice  of  claim,  for  the  reason  that  no 
evidence  that  the  claimant  had  given  due 
notice  of  claim  was  tendered ;  and  we 
sliould  be  repealing  the  Act  if  we  held 
that  the  satisfaction  of  the  overseers  was 
sufficient  for  the  satisfaction  of  the  re- 
vising barrister.     I  am  of  opinion,  there- 
fore, this  rule  should  be  discharged. 

Lopes,  J. — We  are  asked  to  direct  the 
revising  barrister  to  state  a  case  in  order 
to  raise  a  question  on  the  37th  section  of 
6  Vict.  c.  18.  If  we  thought  there  was 
any  real  question  which  ought  to  be  raised, 
without  doubt  we  should  make  this  rule 
absolute :  the  power  of  the  Court  in  this 
respect  is  discretionary.  I  am  of  opinion 
the  revising  barrister  was  justified  in  re- 
fusing to  grant  a  case.  No  evidence  was 
brought  before  him  that  the  claimant 
had  given  due  notice  of  claim  ;  all  he  had 
brought  before  him  by  way  of  evidence 
was  a  document,  which  may  or  may  not 
have  been  sent  in  by  the  claimant  to  the 
overseers :  there  was  no  evidence  of  the 
signature  to  it,  nor  whence  it  emanated. 
How  could,  or  why  should,  the  revising 
barrister  under  such  circumstances  say 
that  it  was  proved  to  his  satisfaction  that 
the  claimant  had  given  due  notice  of  hia 
claim  to  the  overseers  ? 

It  is  said  that  as  this  notice  of  daim 
was  sent  to  the  overseers  and  received  by 
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them,  all  that  is  required  to  be  proved 
has  been  done,  because  thej  are  the 
proper  persons  to  judge  of  the  safficiency 
of  the  notice  of  claim,  and  thej  are  satis- 
fied. If  that  were  so,  we  should  have  to 
insert  in  these  sections  (37  &  38)  the 
words  "to  the  satisfaction  of  the  over- 
seers." To  do  so  would  have  the  effect 
of  repealing  the  Act.  I  think  the  rale 
ought  to  be  discharged. 

Hale  discJiarged  with  costs. 


Solicitors  —  Sharpe,  Parkeri  &  Co.,  agents  for 
Rjland  &  Co.,  Birmingham,  for  applicant; 
S.  D.  Hamilton,  for  respondent. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
{Appeal  from  Revising  Barrister's  Court,) 

f  SAUNDERS  {appeUant)  v,  sear- 

1880.     J  SON  (respondent). 

Nov.  13.  I  SAUNDERS  (appellant)  v, 

L  SMITH  (respondent). 

Farlianneni — Gotmty  Vote — La/nd  occu^ 
pied  together  with  Howe  in  a  Borough — 
Beform  Act  (2  A-  3  WiU.  4.  c.  45),  ss.  24, 
25,  27. 

The  object  of  sections  24  and  25  of  the 
Befomi  Actf  by  which  a  person  entitled  to 
v(Uefor  a  borough  in  respect  of  a  house,  4*c., 
shall  not  be  entitled  to  vote  for  the  county 
in  respect  of  any  land  occupied  by  him 
together  with  such  house^  8fc.y  is,  that  a 
borough  voter  shall  not  utilise  any  land  oc* 
cupied  by  him  as  part  of  the  occupation  of 
the  housey  in  order  to  obtain  a  vote  for  tJte 
county. 

Where  a  tenant  in  occupation  of  land 
within  a  borough  of  sufficient  value  to 
confer  a  county  vote,  by  a  separate  taking 
became  tenant  and  occupier  of  a  dwelling^ 
house  within  the  borough,  which  was  totoMy 
distinct  and  separaJte  from  the  land,  he  was 
held  to  be  entitled  to  a  county  vote  for  the 
landy  and  was  not  restricted  to  his  borough 
vote  for  the  house,  though  both  tenancies 
were  wnder  the  same  landlord, 

Collins  V,  Thomas  (12  Com.  B.  Bep. 


639 ;  22  Law  J.  Rep.  C.P.  38)  ;  Capell  v. 
Aston  (8  Com.  B.  B«ep.  1 ;  19  Law  J.  Rep. 
C.P.  28). 

Appeals  from  the  decision  of  the  re- 
vising barrister  for  tho  northern  division 
of  the  county  of  Northampton,  allowing 
the  name  of  tho  appellant  to  be  retained 
in  the  list  of  voters  for  the  parish  of 
Peterborough. 

Saunders  v,  Searson. 

The  appellant  had  occupied  since  1869 
a  close  of  land  in  Flag  fen,  in  the  borough 
of  Peterborough,  as  tenant  to  Mr.  Fitz- 
william,  at  a  rent  which  would  confer 
upon  him  the  right  of  voting  as  a  121, 
occupier,  under  the  Representation  of  the 
People  Act,  1867. 

Some  years  afterwards  he  took  a  house 
in  Bridge  Street,  in  the  borough  of 
Peterborough,  under  tho  same  landlord, 
which  he  had  since  occupied,  and  in  re- 
spect of  which  ho  enjoyed  the  right  of 
voting  in  an  election  of  members  of  Par- 
liament for  the  borough  of  Peterborough. 

Since  taking  the  house  he  had  become 
tenant  and  occupier  of  another  piece  of 
land  in  Flag  fen,  within  the  borough, 
which  also  was  rated  at  upwards  of  122. 
per  annum,  and  was  also  held  under  the 
same  landlord. 

The  lands  in  Flag  fen  were  apart  from 
each  other,  and  were  both  distant  upwards 
of  a  mile  from  the  appellant's  borough 
qualifying  residence  in  Bridge  Street, 
Peterborough. 

Each  of  the  three  occupations  was  held 
under  a  Lady-day  tenancy,  and  at  a  sepa- 
rate rent,  and  a  separate  notice  to  quit 
would  be  required  for  each  property. 

The  respondent  duly  objected  to  the 
name  of  the  appellant  being  retained  on 
the  list  of  voters  for  the  parish  of  Peter- 
borough, in  the  said  division  of  the 
county  of  Northampton,  on  the  ground 
that  each  of  the  pieces  of  land  in  Flag 
fen  was  occupied  together  with  the  house 
in  Bridge  Street,  within  the  meaning  of 
section  25  of  2  A  3  Will.  4.  c.  45  (1), 

(1)  By  section  25,  no  person  shall  be  entitled 
to  vote  in  the  election  of  a  knight  or  knights  of 
the  shire  to  serve  in  any  future  Parliament,  in  re- 
spect of  his  estate  ....  as  tenant  and  occupier  in 
any  house,  warehouse,  counting-house,  shop  or  othoc 
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aud  that  such  occnpation  conferred  apon 
him  the  right  of  voting  for  the  borough 
of  Peterborough. 

In  answer  to  the  objection  it  was 
urged  that  the  lands  in  Flag  fen  were  not 
occupied  together  with  the  said  house, 
within  the  meaning  of  the  said  section, 
but  that  the  occupation  of  the  lands  was 
distinct  from  the  occupation  of  the 
house. 

The  revising  barrister  decided  that  the 
voter  had  the  right  to  have  his  name  re- 
tained on  the  list  of  voters  for  the  division 
of  the  said  county,  in  respect  of  the  occu- 
pation of  the  said  lands,  under  the  Re- 
presentation of  the  People  Act,  18G7,  and 
retained  the  name  in  the  list. 

Saunders  v.  Smith. 

In  this  case  the  respondent  was  the 
owner  in  fee-simple  of  the  land,  which 
was  of  the  yearly  value  of  more  than  forty 
shillings,  and  also  of  the  house ;  in  other 
respects  the  facts  were  substantially  the 
same.  The  revising  barrister  held  that 
the  land  was  not  occupied  together  with 
the  house  within  the  meaning  of  2  <&  3 
Will.  4.  c.  45.  s.  24  (2). 

Mereivether,  for  the  appellant. — By  sec- 
tion 27  of  the  Reform  Act  (2  A  3  Will.  4. 
c.  45)  (3)  the  occupant  of  a  house  in  a 

building,  or  in  any  land  occupied  together  with  a 
house,  warehouse,  counting-house,  shop  or  other 
building,  such  house,  warehouse,  counting-house, 
shop  or  other  building  being  either  separately  or 
jointly  with  the  laud  so  occupied  therewith  of 
such  value  as  would,  according  to  the  pro\nsion8 
hereinafter  contained,  confer  on  him  or  on  any 
other  person  the  right  of  voting  for  any  city  or 
borough,  whether  he  or  any  other  person  shall  or 
shall  noc  have  actually  acquired  the  right  to  vote 
for  such  city  or  lx>rough  in  respect  thereof. 

(2)  By  2  &  3  Will.  4.  c.  45.  s.  24,  no  person  shall 
bo  entitled  to  vote  in  the  election  of  a  knight  or 
knights  of  the  shire  to  sen-e  in  Parliament  in  re- 
spect of  his  estate  or  interest  as  a  freeholder  in 
any  house,  warehouse,  counting-house,  shop  or 
other  building  occupied  by  himself,  or  in  auy  land 
tK'cupied  by  himself,  together  with  any  house, 
warehouse,  counting-house,  shop  or  other  building, 
*.iu'li  liouso,  warehouHO,  counting-house,  shun  or 
other  building  bein^  either  separately  or  jointly 
with  the  land  so  oi"cui>iod  therewith  of  sucii  value 
as  would,  according  to  the  provisions  hereinafter 
contained,  confer  on  him  the  right  of  voting  for 
any  city  or  borough,  whether  he  shall  or  shall  not 
have  actually  accjuired  the  right  to  vote  for  such 
city  or  borough  in  respect  thereof. 

{^^)  By  2  &  3  WiU.  4.  c.  4d.  s.  27,  it  is  enacted 


borough  was  entitled,  in  case  the  house 
did  not  attain  the  then  required  value  of 
10/.,  to  supplement  the  value  of  the  house 
by  the  value  of  any  land  occupied  by  him 
"together  with"  such  house;  but  by 
section  25  (1)  he  was  precluded  from 
claiming  a  vote  for  the  county  in  respect 
of  the  land  when  occupied  "  together 
with''  the  house.  This  section,  and 
section  24  (2),  which  is  to  the  same  pur- 
port, and  applies  to  the  case  of  freehold 
occupiers,  is  specially  made  part  of  the 
Representation  of  the  People  Act  (30  & 
31  Vict.  c.  102)  by  section  59  of  that 
Act.  The  lOZ.  value  required  by  section 
27  of  the  Reform  Act  is  as  to  dwelling- 
houses  now  done  away  with  by  30  &  31 
Vict.  c.  102.  s.  3,  and  all  that  the  voter 
now  requires  is  occupation  of  a  rateable 
dwelling-house,  or  part  of  a  dwelling-house 
occupied  separately  (41  &  42  Vict.  c.  26. 
8.  5),  and  the  land  is  no  longer  required  to 
supplement  the  value.  The  result,  there- 
fore, of  the  respondent's  contention  would 
be,  that  anyone  who  occupies  a  house  in 
a  borough,  with  a  garden  which  is  of  the 
rateable  value  of  12Z.,  would  have  a  vote 
for  the  county  as  well  as  the  borough. 

IHensmaiij  for  the  respondent,  inti- 
mated he  did  not  intend  to  contend  so 
far.] 

The  words  **  land  occupied  therewith  " 
in  sections  24,  25,  27  of  the  Reform 
Act  mean,  occupied  at  the  same  time,  and 
have  no  reference  to  locality.  It  is  so 
laid  down  in  the  text-books — Bogers  on 
Elections^  13th  ed.  p.  71 ;  Davis  on  Regis- 
tratlon,  2nd  ed.  p.  29  ;  and  in  Collins  v. 
Thoiiuu  (4)  it  was  held  that  the  value  of 
a  garden  occupied  with  a  house  might  bo 

that  in  every  city  or  iKjrough  which  shall  return  a 
member  to  serve  in  Parliament,  every  male  person 
of  full  age,  and  not  subject  to  any  If'gsil  incapacity, 
who  shall  occupy  within  such  city  or  bortnigh,  as 
owner  or  tenant,  any  house,  warehouse,  counting- 
house,  shop  or  other  building,  being  either  »ci»a- 
rately  or  jointly  with  any  land  within  such  city, 
borough  or  place  occupied  therewith  by  him  as 
owner,  or  occupied  tht-rewith  by  him  jis  tenant 
under  the  same  landlonl,  of  the  clear  yearly  value 
of  not  loss  than  ton  p<)unds.  .shall,  if  duly  regis- 
tered aci»ording  t^>  the  provisions  hereinafter  con- 
tained, be  entitled  to  vote  in  the  election  of  a 
member  to  serve  in  any  future  Parliament  for  sach 
citv  or  Iwrough. 

(4)  12  Com.  B.  Rep.  639;  22  Law  J.  Rep.  C  J, 
98. 
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added  to  the  yalne  of  the  honse  tbongli 
the  gaiden  was  separated  from  the  honse 
by  some  waste  land  and  a  row  of  bnildings. 
In  Oapell  v.  The  Overseers  of  Aston  (5) 
and  the  following  case  of  Burton  v.  The 
Overseers  of  Aston  (6),  it  was  held  that 
the  land  conld  not  be  joined  to  the  honse 
when  the  voter  was  fi^holder  of  the  one 
and  tenant  of  the  other,  because  section 
27  required  that  they  shonld  be  occupied 
in  the  same  capacity.  In  the  present 
case  they  are  held  in  the  same  capacity, 
therefore  they  can  be  joined,  and  therefore 
the  appellant  can  have  but  one  vote. 

Hensmanj  for  the  respondent. — The 
words  *' occupied  therewith''  in  sections 
24,  25,  27,  mean  more  than  that  they 
must  be  occupied  at  the  same  time  or 
under  the  same  landlord :  both  must 
necessarily  be  occupied  at  the  same  time, 
inasmuch  as  they  have  to  be  occupied  for 
the  twelve  months  preceding  the  revision, 
and  occupation  under  the  same  landlord 
is  required  by  section  27.  That  section 
enables  the  occupant  of  the  house  to 
make  up  the  requisite  value  by  the  value 
of  land  occupied  with  the  house,  but  it 
was  never  intended  that  a  voter  entitled 
to  a  county  vote  in  respect  of  land  in  a 
borough  should  lose  the  county  vote  if  he 
subsequently  occupied  a  house  in  the 
borough.  Uollins  v.  Thomas  (4)  decides 
that  in  order  to  be  joined  the  land  and 
house  need  not  be  contiguous  :  the  land 
was  there  **  occupied  therewith  **  because 
it  was  part  of  the  occupation,  and  it  was 
held  under  the  same  landlord  at  one  rent ; 
while  in  the  present  case  the  land  was 
held  at  a  separate  rent  and  was  distinct 
from  the  occupation  of  the  house.  Gapell 
Y.  The  Overseers  of  Aston  (5)  seems  to 
decide  that  in  order  to  be  joined  there 
must  be  similarity  of  tenure,  but  in  the 
present  case  the  takingps  were  distinct. 
Section  25  only  applies  when  the  land  is 
wanted  to  make  up  the  vote,  not  when 
the  occupation  is  distinct  and  separate. 
The  question  of  whether  the  land  is 
*'  occupied  therewith  "  is  one  of  fact  for 
the  revising  barrister  to  decide,  and  he 
has  decided  that  the  land  is  not  occupied 
together  with  the  house. 
MerewetheTj  in  reply. 

(6)  8  Oom.  B.  Bep.  1 ;  19  Law  J.  Rep.  C.P.  28. 
(6)  8  Com.  B.  Etf.  7 ;  10  LnytJ.  H«p.  C.P.  28. 
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Grove,  J.  (after  stating  the  facts) 
proceeded  as  follows  :  The  question  before 
us  is  whether  a  vote  for  a  borough  in  re- 
spect of  a  house  excludes  a  right  to  vote 
for  the  county  in  respect  of  land  held 
under  the  same  landlord,  although  the 
land  is  quite  distinct  from  the  house.  I 
think  such  a  construction  of  the  statute 
is  not  maintainable,  and  I  ground  my 
decision  on  what  appears  to  me  to  bo 
intended  by  the  words  "  together  with  " 
and  "  therewith  '*  in  sections  25  and  27. 
Are  those  words  intended  to  convey  the 
idea  of  contiguity,  or  time,  or  is  it  in- 
tended they  shall  be  used  in  a  more 
general  and  popular  sense,  and  mean  that 
the  land  is  to  be  part  of  the  same  occu- 
pation ?  In  my  opinion  the  last  is  the 
correct  view.  I  do  not  pretend  to  give 
an  exhaustive  definition  of  the  words,  but 
I  do  not  think  that  "  time "  or  "  con- 
tiguity "  would  be  a  sufficient  inter- 
pretation ;  there  must  be  something  more 
intended.  It  is  plain  the  holdings  must 
be  contemporaneous  in  the  sense  that  they 
must  be  held  for  the  twelve  months  pre- 
ceding the  revision,  and  that  the  holdings 
must  be  under  the  same  landlord,  because 
it  is  so  stated  in  section  27 ;  therefore,  it 
seems  to  follow  that  some  meaning  must 
be  given  which  carries  more  than  occu- 
pation for  the  same  time  and  under  the 
same  landlord. 

The  object  of  section  27  is  that  a  person 
in  occupation  of  a  house  of  the  annual 
value  of  lOZ.  is  to  be  entitled  to  a  borough 
vote,  or  if  the  house  be  of  less  value  he 
may  make  up  the  requisite  value  with  land 
occupied  therewith  by  him  under  the 
same  landlord.  The  land  does  not  confer 
the  vote  per  se,  but  it  may  be  used  as 
ancillary  to  the  honse  in  order  to  make  up 
the  requisite  annual  value.  This  is  the 
first  impression  one  receives  on  reading 
the  section.  There  seems  nothing  in  the 
Act  to  support  the  contention  that  a 
vote  for  the  borough  in  respect  of  the 
house  ousts  the  vote  for  the  county  in  re- 
spect of  any  land  which  may  be  occupied 
by  the  voter  under  the  same  landlord 
within  the  same  borough,  and  it  becomes 
important  to  see  whether  such  a  view  is 
borne  out  by  the  cases  which  have  been 
cited.  Had  there  been  no  authority,  the 
construction  I  have  given  would  seem  to 
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be  clear,  bat  we  have  been  pressed  with 
OoUins  T.  Thomas  (4)  and  Oapell  v. 
Aston  (5).  It  is  evident  in  Collins  v. 
Tlwmas  (4)  that  the  qaestion  to  be  de- 
cided was  whether  the  land  must  be 
contigaoas  to  the  hoase.  Both  were 
taken  of  the  same  landlord  and  at  one 
entire  rent,  so  that  the  ground  was 
allotted  as  part  of  the  tenancy,  and  the 
only  question  was,  whether  the  separa- 
tion of  the  land  from  the  house  by  an 
interval  of  forty  yards  and  a  row  of 
buildings  precluded  the  land  being  used 
to  supplement  the  valae  of  the  house,  and 
the  Court  say  that  it  may  be  so  used.  The 
only  point  which  presses  against  the  pre- 
sent decision  is  the  remark  of  Mr.  Justice 
Maule,  at  the  end  of  the  case  (7),  where 
ho  says,  "A  man  may  have  a  qualification 
consisting  of  a  counting-house  five  stories 
high  and  a  garden  in  another  part  of  the 
borough,  if  both  are  held  under  the  same 
landlord."  But  that  remark  is  not  the 
decision  in  the  case,  it  is  nothing  more 
than  an  observation  to  counsel,  and  it 
would  seem  to  shew  that  these  questions 
are  questions  of  &ct  to  be  decided  by  the 
revising  bam'ster.  If  he  finds  the  house 
to  be  a  counting-house,  and  that  a  piece 
of  land  in  the  same  occupation  is  situate 
a  mile  off  and  has  nothing  to  do  with  the 
counting-house,  then  the  land  cannot  be 
said  to  bo  ''  occupied  therewith  "  within 
the  meaning  of  these  sections.  The  other 
case  (^Oapell  v.  Aston)  (5)  decides  a  point 
on  which  I  shoald  have  thought  there 
would  not  have  been  much  doubt.  The 
question  was  whether,  where  a  person  has 
a  freehold  within  the  borough,  which  by 
itself  would  give  him  a  vote  for  the 
county,  and  is  also  tenant  of  a  house 
in  the  borough  which  would  give  him  a 
vote  for  the  borough,  the  freehold  must 
be  joined  to  the  house  and  thus  disqualify 
the  county  vote.  The  Court  says  No ;  the 
qualification  is  totally  distinct,  and  he  is 
entitled  to  a  county  vote  in  respect  of  the 
land,  and  a  borough  vote  in  respect  of  the 
house.  Neither  of  those  cases  support 
the  construction  contended  for  by  the 
appellant.  In  my  opinion,  therefore,  the 
words  "  occupied  together  with  *'  import 
something  more  than  unity  of  time  or 

(7)  12  Com.  B.  Rep.  at  p.  G41, 


occupation  under  the  same  landlord ;  and 
the  reason  and  object  of  these  Bections  is 
that  if  the  land  is  required  to  supplement 
the  value  of  the  house,  then  it  is  ocon- 
pied  therewith ;  but  if  the  land  is  totally 
separated  from  the  house  and  not  re- 
quired for  the  beneficial  occupation  of  the 
house,  then  it  is  not  '*oocupied  there- 
with," although  held  under  the  same 
landlord.  I  am  therefore  of  opinion  that 
the  decision  of  the  revising  barrister 
was  right. 

This  decision  applies  to  and  covers  the 
other  case. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
The  question  before  us  turns  upon  the 
construction  of  section  25  in  connection 
with  section  27,  and  the  only  difficulty  is 
to  arrive  at  the  meaning  of  the  words 
"occupied  together  with"  and  "there- 
with." In  the  first  instance,  one  likes  to 
find  out  the  object  of  the  sections,  and  it 
seems  to  me  that  the  key  to  their  inter- 
pretation is  value.  The  dominant  idea  of 
sections  24  and  25  is  that  a  person  who 
buys  land  to  enhance  the  value  of  his 
house  shall  not  have  a  vote  for  the 
county  in  respect  of  the  land ;  and  one 
must  therefore  see  if  the  house  when 
joined  with  the  land  is  for  purposes  of 
enjoyment  worth  more  than  the  value  of 
the  house  plus  the  value  of  the  land.  If 
the  land  is  not  required  at  all  for  the 
enjoyment  of  the  house,  it  would  not  seem 
to  be  "  occupied  therewith  "  within  the 
meaning  of  the  section. 

It  is  said  that  this  decision  would  be 
inconsistent  with  the  authorities,  and 
that  it  has  been  held  that  the  words  have 
reference  only  to  time,  but  I  do  not  find 
that  to  be  the  case.  In  Oollins  v.  Thomas 
(4)  both  house  and  land  were  occupied 
together,  and  the  decision  does  not  seem 
to  have  been  grounded  on  the  question  of 
time.  Neither  does  Capell  v.  Aston  (5) 
go  that  length.''  If  in  the  present  case 
the  land  could  have  been  joined  to  the 
house  so  as  to  make  up  the  value  re- 
quired by  section  27,  then  there  oould  be 
no  vote  for  the  county  by  reason  of  section 
25,  and  that  is  the  effect  of  OapeU  v. 
Aston  (5).  In  my  opinion  the  revising 
barrister  was  right 

Lopes,  J. — I  also  agree  that  the  deci- 
sion of  the  revising  barrister  should  be 
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afl&rmed.  The  appellant  contends  that  if 
A  rents  of  B  a  bouse  and  also  land  in 
another  part  of  the  borough,  eaoh  suf- 
ficient to  confer  a  vote,  the  one  for  the 
borough,  the  other  for  the  county,  then 
that  A  cannot  be  registered  as  a  voter  for 
the  county,  but  for  the  borough  only.  In 
support  of  this  contention  the  appellant 
reHes  on  sections  25  and  27  of  2  &  3 
Will.  4.  c.  45.  I  think  the  true  meaning 
of  those  sections  is  that  a  voter  is  to  be 
prohibited  from  utilising  any  part  of  his 
borough  qualification  in  order  to  give 
himself  a  county  vote,  but  that  it  is  not 
intended  that  where  he  holds  two  sepa- 
rate tenements  he  is  to  be  restricted  to  a 
Yote  for  the  borough,  and  is  not  to  have 
a  Tote  for  the  county. 

Decision  affirmed  in  both  cases. 


Solidton  —Clarke,  BawUns  &  Clarke,  agents  for 
Perdval  &  Son,  Peterborongh,  for  appellant; 
Hensman  &  NicholBon,  agents  for  James  Hey- 
gate,  Wellingborongh,  for  defendant. 
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[m  THE  COURT  OF  APPEAL.] 
1880.     1  THIS  OHBSHIBB  LINES  COMMITTBS 

May  27.  j        v.  lewis  and  company.* 

Landlord  and  Tenant — Lease  —  Oolla' 
teral  StipuloMon — Weekly  Tenancy — Jn- 
consistent  Stipidation  erUarying  Term  on 
happening  of  Event — Oonstruciion, 

The  plaintiffs,  a  railway  company,  let 
premises,  through  an  agent,  to  the  defen- 
danis  on  the  terms,  which  were  reduced  to 
writing  and  signed  by  both  parties,  of  a 
weeMy  tenancy  to  be  determine  by  a  week's 
noUee  on  either  side.  At  the  same  iimie  the 
agent  vjrote,  signed  and  handed  to  the 
defendants  the  following  memorandum: 
''  Messrs.  Lewis  8f  Oo.  You  may  have  tJ^e 
premises  as  per  agreement  trntU  the  railway 
company  regtUre  topuU  them  down.'*  The 
defendants  took  possession  of  the  premises, 
and  the  plaintiffs,  who  subseguentVy  required 
ikemfor  their  own  occupation,  but  had  no 
iniemiion  of  putting  them  down,  ga/ve  the 
defendants  a  week's  notice  to  quit,  and  after 

*  ChrmmBmaw^  L.J.;  Baggallay,  L.J.;  and 
Bntt»LJ. 

You  60.— Q.B.,  O.P.  &  EzoL 


the  notice  had  expired  brought  ejectment. 
The  defendants  pleaded  that  the  plaintiffs 
did  not  require  the  premises  in  order  to  pull 
them  doum,  and,  by  cowUer-claim,  asked 
for  a  declaration  that  the  representation  by 
the  agent  was  binding  upon  the  plaintiffs, 
and  for  an  injunction  restraining  them  from 
acting  upon  the  notice,  or  determining  the 
tenancy,  until  they  required  the  ^premises 
for  the  purpose  of  pulling  them  down : — 
Held  (affirming  the  judgment  of  Lush,  J.), 
that  the  plaintiffs  were  entitled  to  maintain 
the  action,  and  that  the  defendants  were 
not  entitled  to  any  of  the  equitable  relief 
claimed. 

Appeal  from  a  judgment  of  Lush,  J., 
after  trial. 

Action  of  ejectment  tried  before  Lush, 
J.,  without  a  jury. 

The  &ct8  and  proceedings  at  the  trial 
are  fully  stated  in  the  judgment  of  Lush, 
J.,  delivered  on  the  7th  of  August,  1879, 
as  follows : — 

Lush,  J. — This  is  an  ejectment  brought 
to  recover  possession  of  a  dwelling-house, 
shop  and  premises  in  Banelagh  Street, 
Liverpool.  ^The  adjoining  premises  on 
eaoh  side  belong  to  the  defendants,  and 
the  property  in  question  was  taken  by 
them  with  a  view  to  its  being  used  as 
part  of  their  business  premises. 

The  property  was  purchased  by  the 
plaintiff  company,  the  Cheshire  Lines 
Committee,  in  1872.  Their  then  purpose 
was  to  use  it  eventually  as  part  of  the  site 
of  their  station.  The  purchase  was  made 
by  a  gentleman  of  the  name  of  Radcliffe, 
in  his  own  name,  although  it  was  known 
to  be  destined  sooner  or  later  for  railway 
purposes. 

The  defendants  seemed  to  be  under  the 
impression  that  RaddifFe  was  buying  it 
in  order  to  sell  to  the  company,  instead  of 
buying  it,  as  the  fact  was,  as  agent  for 
the  company.  They  were  anxious,  how- 
ever, to  secure  its  possession  in  the 
meantime  in  order  to  prevent  its  being 
occupied  by  a  rival  in  trade. 

The  negotiation,  so  far  as  it  is  in 
writing,  commenced  with  a  letter  from 
the  defendants  to  BadclifTe,  without  a  date, 
but  probably  written  at  IJie  end  of  June 
or  the  beginning  of  July,  1872. 
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It  is  in  these  terms :  '*  We  sbotdd  be 
willing  to  take  the  place  on  any  terms 
yon  suggest,  provided  the  place  was  not 
let  over  onr  heads  to  anyone  else  carry- 
ing on  business  to  oar  injury,  as  we  should 
spend  some  money  to  improve  the  place. 
We  would  be  willing  to  take  for  twelve 
months  certain,  or  for  a  term  to  be  termi- 
nated if  the  railway  should  require  to  pull 
down  the  place.  As  we  said  before,  we 
are  willing  to  take  the  place  on  any  terms 
mutually  fair,  and  would  pay  rent  up  to 
200Z.  a  year.  This  would  depend  on  how 
we  got  it.  We  rely  on  your  keeping  our 
confidence,  and  not  hawking  the  place 
about,  as  we  don't  want  to  make  the 
running  for  anyone  else." 

On  the  4th  of  July  they  wrote,  again : 
"  Respecting  the  premises,  we  shcdl  be 
willing  to  become  tenants  at  as  short 
notice  as  you  like,  even  weekly  tenants, 
so  that  we  can't  possibly  interfere  with 
any  claim  yon  have  against  the  railway 
company.  It  would  be  an  advantage  to 
us  to  know  if  we  are  likely  to  have  the 
place,  because  we  could  arrange  to  enter 
same  time  as  we  enter  our  new  premises." 

On  the  I5th  of  August  the  defendants 
wrote  again :  "In  reply  to  your  letter  of 
the  14th  of  August,  for  which  we  are 
obliged,  we  should  be  much  obliged  if  you 
would  see  our  Mr.  Cohen  personally  about 
the  matter,  as  there  are  one  or  two  things 
we  should  like  to  see  you  about.  We  are 
willing  to  take  the  place  on  your  terms, 
and  the  rent  we  think — in  fact  are  sure — 
we  can  arrange.  The  place  is  worth 
more  to  us  than  to  anyone  else,  and  we  are 
willing  to  pay.  The  only  difficulty  we  see 
is  this  :  we  should  like  to  alter  the  place 
to  suit  us,  and  to  do  this  as  we  would 
wish  would  cost  us  a  lot  of  money.  Now 
how  could  we  do  this  if  we  were  likely 
to  receive  notice,  the  time  the  alterations 
were  completed  which  could  only  be  in 
accordance  with  our  lease,  but  yet  would 
be  very  hard  on  us,  especially  it  we  made 
these  alterations  for  some  one  in  our  own 
trade.  Would  it  not  be  possible  for  us  to 
take  the  place,  make  our  alterations,  sub- 
ject to  your  wishes — a  week's  notice,  with 
the  proviso  that  the  shop  would  not  be 
relet,  but  that,  should  the  railway  require 
it,  our  interest  at  once  ceased." 

On  the  17th  of  August  the  defendants 
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wrote  :  "  We  will  pay  you  200  guineas  a 
year  for  your  premises  in  Banelagh  Street." 
And  on  the  19th  again :  "  In  further  re- 
ference to  your  premises  we  should  not 
object  to  pay  you  an  increased  rental 
each  year  we  held  your  premises,  to  start 
as  before  named." 

The  result  of  the  negotiations  was  an 
agreement,  dated  the  26th  of  Ang^t, 
1872,  between  Badcliffe  of  the  one  part, 
and  the  defendants  of  the  other  part,  by 
which  Radcliffe  agreed  to  let  to  the  de- 
fendants, and  the  defendants  agreed  to 
take  from  Badcliffe,  as  weekly  tenants, 
the  premises  in  question  upon  a  weekly 
tenancy,  commencing  from  that  day,  at 
the  weekly  rental  of  51,  lbs,  5(2.,  payable 
in  advance  at  the  beginning  of  each  week, 
"  the  said  tenancy  to  be  determined  by 
either  of  the  parties  hereto  on  giving  a 
week's  notice  to  the  other  of  them  of  his 
or  their  intention  so  to  do."  It  was 
further  agreed  that  the  defendants"  should 
not  assign  or  underlet  any  part  of  the 
premises  to  any  person  or  for  any  purpose 
whatsoever  without  the  approbation  and 
consent  of  Raddiffe  first  obtained,  and 
should  not  carry  on,  or  permit  to  be  car- 
ried on,  by  themselves  or  others,  on  any 
part  of  the  premises,  any  description  of 
trade,  business  or  occupation  which  might 
be  a  nuisance  or  offensive  to  the  neigh- 
bours, or  objectionable  to  Radcliffe,  and 
that  defeudants  should  bear,  pay  and  dis- 
charge all  rates,  taxes  and  assessments, 
parliamentary,  parochial  or  otherwise, 
except  property  tax  and  the  landlord's 
proportion  of  the  sewage  and  water  rates." 

When  the  parties  met  to  sign  the 
agreement  the  defendant  Cohen  pointed 
out  that  it  would  be  very  hard  to  be 
turned  out  if  a  rival  tradesman  should 
offer  400Z.  a-year,  as  the  defendants  were 
to  pay  at  the  rate  of  300Z.  a-year ;  "  and," 
said  Mr.  Radcliffe  in  his  evidence,  "as 
I  understood  the  company's  intentions 
were  to  buy  other  property  in  the  neigh- 
bourhood, and  they  were  acquiring  this 
in  order  to  pull  it  down,  I  thought  there 
would  be  nothing  wrong  in  giving  them 
an  undertaking.  They  wished  to  have 
our  undertaking  that  they  were  not  to  be 
disturbed  till  the  company  required  the 
premises  to  pull  them  down.  I  thought 
they  would  not  require  them  till  they 
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pulled  the  whole  down  for  extensions." 
Badcliffe  thereupon  wrote  in  defendant's 
presence  a  letter  to  them  in  these  terms  : 
"  Messrs.  Lewis  &  Co. — Gentlemen,  You 
xnaj  have  the  premises  as  per  agree, 
ment  signed  by  you  until  the  raUway 
company  require  to  pull  them  down. 
He  had  added,  "  or  to  require  them  from 
me,"  but  at  the  defendant's  instance  these 
words  were  struck  through,  and  the 
letter  was  then  and  there  sigpied  by 
Badclifie,  stamped  with  an  agreement 
stamp,  and  witnessed. 

The  defendants  thereupon  signed  the 
agreement  before  set  out  which  had  been 
preyiously  signed  by  Badcli£fe,  and  en- 
tered immediately  into  possession. 

On  the  14th  of  May,  187^  the  defen- 
dants wrote  to  the  company's  agent: 
"  We  at  present  occupy  premises,  No.  34 
Bpanelagh  Street,  belonging  to  your  com- 
pany. We  have  the  place  from  Mr.  Rad- 
cliffe,  Lime  Street,  and  hold  a  letter  of 
his  worded  thus :  *  You  may  have  the  pre- 
mises as  per  agreement  signed  by  you 
until  the  railway  company  require  to  pull 
them  down.' 

"  Now  we  want  your  permission  to 
cover  in  the  yard  at  the  back  of  the  pre- 
mises at  our  own  expense,  but  before 
going  to  this  expense  we  should  like  to 
have  a  similar  letter  from  your  company 
to  the  above." 

Other  alterations  were  subsequently 
suggested,  and  on  the  14th  of  July,  1874, 
Mr.  English,  the  company's  manager, 
wrote :  "  You  are  at  liberty  to  cover  over 
the  back  yard  of  the  premises,  but  yon 
must  clearly  understand  that  the  work 
must  bo  done  in  a  workmanlike  manner, 
and  no  damage  must  be  done  to  the  pre- 
mises. And,  further,  that  you  have  no 
lease,  and  are  on  a  weekly  tenancy,  and 
ihe  committee  will  not  compensate  you  at 
aU  for  anything  you  may  do  if  you  are 
required  to  g^ve  up  possession  of  the  pro- 
perty. If  you  accept  these  conditions, 
kindly  say  so,  and  you  can  proceed  with 
the  work." 

To  which  the  defendants  replied  on 
the  25th  of  July:  "We  are  in  receipt 
of  your  &voar  of  the  14th  of  July,  for 
which  we  thank  you.  We  quite  under- 
stand we  have  no  lease,  but  hold  the  pre- 
miseB  subject  to  the  arrangement  made 
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with  Mr.  Badcliffe  originally ;  we  shall 
proceed  with  the  work  forthwith." 

Then  on  the  28th  of  July  Mr.  English 
wrote,  as  if  in  reply  to  the  letter  of  the 
14th  of  May :  *'  I  shall  be  much  obliged 
if  you  will  let  me  know  what  yon  con- 
sider the  nature  of  the  agreement  made 
with  Mr.  Eadcliffe  ;  and  if  it  is  in  writing, 
will  you  allow  me  to  read  it  and  take 
a  copy?  I  wish  to  avoid  misunder- 
standing." 

A  copy  seems  to  have  been  sent,  for  on 
the  11th  of  August,  1874,  Mr.  English 
wrote  :  "  I  have  consulted  our  solicitors, 
and  by  their  advice  1  have  to  decline  to 
allow  the  yard  to  be  covered  in  unless  a 
proper  agreement  for  the  tenancy  of  the 
property  is  first  entered  into.  Their 
opinion  is  that  the  document  you  call 
an  agi*eement  is  neither  one  thing  nor 
another,  and  if  you  are  willing  to  become 
parties  to  a  proper  agreement  for  holding 
the  property  as  weekly  tenants,  or  even 
as  quarterly  tenants  subject  to  notice 
from  the  end  of  any  qaarter,  we  shall  be 
prepared  to  have  one  drawn  up." 

To  this  the  defendants  replied  on  the 
17th  of  August,  in  a  letter  to  Radcliffe  : 
**  As  far  as  we  are  concerned  we  are  quite 
satisfied  with  the  arrangements  made 
with  you  on  the  26th  of  August,  1872, 
in  reference  to  our  occupation  of  the 
Cheshire  Lines  property.  But  for  all 
that,  without  prejudice  to  our  agreement 
originally  made  on  the  26th  of  August^ 
1872,  if  Mr.  English  will  kindly  send  us 
a  rough  draft  of  what  he  suggests,  we 
will  do  all  in  our  power  to  meet  his 
views,  and  from  the  conversation  had 
with  him,  we  do  not  think  this  will  be 
difficult." 

A  copy  of  this  letter  was,  on  the  15th 
of  September,  sent  by  the  defendants  to 
English. 

No  further  correspondence  appears  to 
have  taken  place  upon  the  subject  of  the 
agreement.  Offers  were  afterwards  made 
by  the  defendants  to  purchase  the  pro- 
perty, which  offers  were  rejected,  and  on 
the  2nd  of  May  last  a  notice  was  given 
on  behalf  of  the  plaintiffs  to  quit  the 
premises  on  the  12th  of  May. 

The  defendants  in  their  statement  of 
defence  insist  on  the  fact  that  the  com- 
pany do  not  require  the  premises  in  order 
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to  pnll  them  down,  and,  by  way  of  counter- 
claim, ask  that  the  promise  and  repi'e- 
sentation  made  by  Badcliffe  be  declared 
binding,  and  that  the  plaintiffs  be  re- 
strained from  determining  the  tenancy  or 
acting  upon  the  notice  until  they  require 
the  buildings  for  the  purpose  of  pulling 
them  down. 

The  plaintiffs  have  long  since  abandoned 
their  purpose  of  building  a  station  on 
this  site,  and  they  have  erected  a  station 
on  another  spot,  but  they  require  the 
premises  for  their  own  occupation  for 
purposes  connected  with  their  railway. 

The  question  is,  whether  the  letter  of 
the  26th  of  August,  1872,  upon  the  faith 
of  which  the  agreement  of  that  date  was 
signed  by  the  defendants,  and  which  I 
must  regard  as  incorporated  into  the 
agreement,  has  the  effect  of  enlarging  the 
term  either  at  law  or  in  equity  beyond  a 
weekly  tenancy,  and,  if  so,  to  what 
extent. 

The  operation  of  such  a  restrictive 
clause  was  the  subject  of  argument  and 
decision  in  the  Court  of  King's  Bench  so 
long  ago  as  1807.  The  agreement  in 
that  case  was  in  these  words :  '*  Memo- 
randum of  agreement  made,  &c.,  between 
W.  Warner  and  J.  Browne.  W.  Warner, 
in  consideration  of  40Z.,  doth  agree  to  let 
and  J.  Browne  doth  agree  to  take  a 
messuage  at  402.  per  annum  clear  rent, 
to  be  paid  quarterly ;  and  it  is  further 
agreed  that  W.  Warner  shall  not  raise 
the  rent,  nor  turn  out  J.  Browne  so  long 
as  the  rent  is  duly  paid  quarterly,  and  he 
does  not  expose  to  sale  or  sell  any  article 
that  may  be  iniurious  to  W.  Warner  in 
his  business.  And  it  is  further  agreed 
that  in  case  of  removal  J.  Browne  shall 
be  at  liberty  to  receive  the  aforesaid  sum 
of  40 L  from  the  next  tenant  W.  Warner 
shall  accept."  The  defendant  not  having 
broken  either  of  the  stipulated  conditions, 
the  question  was,  whether  the  plaintiff 
could  determine  the  tenancy  on  a  half- 
year's  notice  to  quit,  considering  the  de- 
fendant as  tenant  only  from  year  to 
year.  Lord  Ellenborough  asked  what 
estate  the  defendant  was  contended  to 
have,  and  whether  he  was  not  in  this 
dilemma,  that  either  the  estate  might 
enure  for  life  at  his  option,  and  then, 
according  to  Lord  Coke  (Co.  Lit.  42) 
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such  an  estate  would  in  legal  con- 
templation be  an  estate  for  lire,  which 
could  not  be  created  by  parol,  or,  if  not 
for  life,  being  for  no  assignable  period,  it 
must  operate  as  a  tenancy  from  year  to 
year,  in  which  case  it  would  be  incon- 
sistent with,  and  repugnant  to  the  nature 
of  such  an  estate  that  it  should  not  be 
determinable  at  the  pleasure  of  either 
party  giving  the  regular  notice.  The 
judgment  was  ultimately  given  on  the 
ground  that  a  tenancy  fiom  year  to  year 
was  created,  and  that  it  was  entirely  re- 
pugnant to  the  nature  of  such  a  tenancy 
that  the  option  of  determining  it  should 
rest  solely  with  the  tenant.  Ajid  Justice 
Lawrence  said,  "  If  this  interest  is  not 
determinable  so  long  as  the  tenant  com- 
plies with  the  terms  of  the  agreement,  it 
would  operate  as  an  estate  for  life  which 
can  only  be  created  by  deed,  as  a  feoff- 
ment, or  a  conveyance  to  uses.  The 
notion  of  a  tenancy  ^m  year  to  year,  the 
lessor  binding  himself  not  to  g^ve  notice 
to  quit,  which  was  once  thrown  out  by 
Lord  Mansfield,  has  been  long  exploded" 
— Doe  V.  Browne  (1).  This  reasoning 
applies  with  at  least  equal  force  to  the 
present  case.  This  is  not  a  mere  con- 
structive tenancy  as  that  was.  It  is  as 
expUcit  as  words  can  make  it  that  the 
defendants  are  to  hold  '*  upon  a  weekly 
tenancy  at  a  weekly  rental,  and  that  the 
tenancy  is  to  be  determined  bv  either  of 
the  parties  on  giving  a  week  s  notice  to 
the  other."  There  is  this  difference  be- 
tween the  two  cases,  that  in  Doe  v. 
Browne  (1)  the  lessor  engaged  not  to 
turn  out  the  tenant  so  long  as  he  observed 
the  conditions,  and  in  this  case  Badcliffe 
engages  that  the  tenant  shall  hold  until 
the  company  require  to  pull  down  the 
buildings.  But,  as  that  is  an  event  which 
may  never  happen,  the  distinction  is 
merely  between  the  contingency  of  the 
tenant  breaking  the  conditions  and  the 
contingency  of  the  company  wanting  the 
premises  in  order  to  pull  them  down. 
The  restriction  is  as  repugnant  to  the 
nature  of  the  tenancy  in  the  one  case  as 
in  the  other.  It  is  therefore  no  legal 
answer  to  the  ejectment  to  say  that  the 
contingency  provided  for  has  not  hap- 
pened. 

(1)  8  £aot,  165. 
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The  next  qnestion  is,  Have  the  defen- 
dants any  equity  to  enlarge  the  estate 
beyond  what  it  professes  to  be,  namely,  a 
weekly  tenancy  subject  to  a  week's  notice 
to  quit  on  either  side  P  The  same  case 
which  I  have  quoted  from  East's  Reports, 
which  is  the  only  one  that  I  am  aware  of 
at  law  on  the  point,  was  taken  into  equity, 
and  the  views  expressed  by  Lord  Eldon 
in  the  interlocutory  stages  of  the  suit, 
and  which  are  reported  in  14  Vesey, 
pp.  158  and  409,  greatly  assist  in  dis- 
posing of  this  point. 

Warner,  the  tenant^  filed  a  bill  for  a 
specific  performance,  treating  the  agpree- 
ment  not  as  an  actual  demise,  as  it  was 
treated  at  law,  but  as  an  agreement  to 
grant  a  lease,  and  prayed  the  execution 
of  such  a  deed  as  would  carry  out  the 
intention  of  the  parties.  The  defendants 
in  the  suit  demurred.  Lord  Eldon  over- 
ruled the  demurrer.  "  If  this  paper," 
said  he,  "  is  an  actual  lease,  the  question 
IB  decided  at  law,  and  the  decision  is  clearly 
right  as  importing  a  letting  and  a  taking ; 
it  could  not  be  valid  as  an  estate  for  life 
not  being  by  deed.  As  to  the  equitable 
construction,  if  it  is  not  a  lease,  but  an 
agreenxent  of  which  a  memorandum  iif 
made  in  writing,  the  question  will  be 
whether  it  is  so  clear  that  this  Court 
cannot  execute  that  agreement,  that  a 
demurrer  ought  to  be  allowed  in  effect, 
declaring  at  this  stage  of  the  cause  that 
such  an  agreement  cannot  be  perforAied. 
The  question,  therefore,  is.  Is  this  a  lease, 
or  an  agreement  which  this  Court  will 
specifically  execute,  and,  upon  the  latter 
construction,  whether  there  is  enough  in 
ttie  body  of  it  to  shew  what  are  the 
terms  ?  "  He  then  proceeds :  "  The 
phrase  '  Warner  doth  agree  to  let  and 
Browne  doth  agree  to  take '  will  not  ex- 
elude  the  idea  of  an  actual  demise  in 
some  cases;  but  if  the  whole  imports  an 
intention  to  do  a  future  act  rather  than 
a  thing  that  is  done,  those  words  may  be 
construed  as  not  amounting  to  actual 
letting  and  taking.  If  the  opinion  of  the 
Court  of  King's  Bench  was  that  the 
subsequent  words  meant  that  the  tenant 
was  to  have  the  option  of  remaining  for 
life  (and  the  former  words  may  mean 
either  actual  letting  and  taking,  or  a  con- 
tract for  actually  letting  and  taking),  it 
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is  fsAv  to  consider  it  as  an  agreement 
rather  than  an  actual  lease,  as  the  latter 
construction  would  defeat  the  intention 
of  the  parties,  which  upon  the  former 
construction  may  be  carried  into  effect 
by  a  future  instrument."  The  conclusion 
to  which  Lord  Eldon  was  at  that  stage 
disposed  to  come  was  that  the  intention 
was  to  grant  an  interest  "  not  quite  so 
thin  and  unsubstantial  as  a  tenancy 
from  year  to  year;  that  there  was  an 
imperl  jction  in  the  instrument,  and  that 
the  parties  looked  to  some  future  in- 
strument that  should  more  clearly  state 
how  the  enjoyment  and  benefit  designed 
for  each  of  them  was  to  be  secured. 
Whether,"  he  added,  "  this  will  finally 
be  made  out  at  the  hearing  of  the  cause 
is  another  consideration,  but  the  case  is 
not  so  clear  that  the  demurrer  ought  to 
be  allowed." 

The  case  came  on  again  upon  a  motion, 
after  answer,  to  dissolve  the  injunction 
which  had  been  granted.  This  was  re- 
fused upon  the  same  ground,  and  the 
injunction  was  continued  till  the  hearing. 
As  no  further  mention  of  the  case  is  to  be 
found,  the  probability  is  that  it  never 
came  to  a  hearing,  but  was  settled  be- 
tween the  parties. 

Applying  the  doctrine  as  laid  down  by 
Lord  Eldon  to  the  present  case,  it  is  clear 
that  no  suit  for  a  specific  performance 
could  be  maintained.  The  defendants 
do  not  indeed  suggest,  by  their  defence 
or  counter-claim,  that  it  ever  was  intended 
that  any  other  document  should  be  signed, 
nor  could  it  be  contended  that  the  de- 
fendants were  to  have  any  more  sub- 
stantial interest  than  a  weekly  tenancy. 
The  agreement  is  most  explicit  on  this 
point.  They  were  to  be  throughout, 
however  long  they  might  be  allowed  to 
hold  possession,  tenants  from  week  to 
week  and  nothing  more.  What  was  in- 
tended by  the  letter  was  to  protect  them 
in  their  holding  as  weekly  tenants  until 
the  company  wanted  the  premises  by 
engaging  that  notice  to  quit  should  not 
be  given  by  the  landlord  until  that  event. 

Whether  an  injunction  could  be  granted 
to  enforce  observance  of  that  stipulation 
is  a  question  which,  in  the  view  I  take  of 
the  case,  I  am  not  called  on  to  decide.  I 
would  only  remark  that  it  is  a  strong 
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proposition  tliat  the  Court  can  by  ini'anc- 
tion  enforce  a  stipulation  which  it  nolds 
to  be  void  for  repugnancy.  But,  sup- 
posing such  a  claim  could  be  entertained, 
the  Court  would  and  must  enquire  what 
was  the  real  intention  of  the  parties,  or 
whether  the  event  really  contemplated 
had  or  had  not  happened.  The  sub- 
stance and  not  the  letter  of  the  stipu- 
lation must  be  regarded.  Now  all  that 
the  defendants  wanted  was  to  be  secured 
in  the  possession  until  the  company  re- 
quired to  use  the  premises,  so  that  they 
should  not  be  let  to  a  rival  in  business. 

It  was  immaterial  to  the  purpose  what 
use  the  company  meant  to  make  of  the 
premises,  if  only  they  intended  to  take 
them  into  their  own  hands.  The  words 
on  which  the  defendants  rely,  namely, 
"  to  pull  them  down,"  cannot  reasonably 
be  construed  as  a  condition ;  they  merely 
express  the  purpose  to  which  the  com- 
pany then  intended  to  apply  them,  and 
it  was  not  within  the  contemplation  of 
either  party  that  they  should  not  be  able 
to  change  their  minds  and  use  the  pre- 
mises as  they  stand  without  pulling  them 
down,  if  they  thought  fit  to  do  so. 

My  attention  was  called  to  a  case  upon 
this  subject  recently  decided  by  Vice- 
Chancellor  Malins — In  re  King*8  Lease^ 
hold  Estates  (2).  One  Warren  being 
entitled  to  a  dwelling-house,  shop  and 
yard  for  a  residue  of  a  term  of  twenty- 
one  years,  verbally  agreed  with  King  to 
let  them  to  him  at  a  given  rent  for  such 
term  of  years,  not  exceeding  his  interest, 
as  King  might  desire,  and  in  order  to 
effectuate  the  agreement  Warren  signed 
a  paper  whereby  he  agreed  to  let  the 
premises  at  the  stipulated  rent,  &c. ;  and, 
further,  that  he  would  not  raise  the  rent 
or  give  notice  to  quit  as  long  as  E[ing 
continued  to  pay  the  rent  when  due.  The 
premises  were  taken  by  a  railway  com- 
pany, and  the  question  was,  whether  King 
was  to  be  dealt  with  as  a  yearly  tenant, 
or  as  one  having  a  larger  interest.  King 
had  described  his  interest  as  that  of  '*  any 
term  at  tenant's  option,  but  not  beyond 
the  term  and  interest  of  Warren  in  the 
premises,  which  would  expire  on  the  25th 
of  December,  1881,  at  36Z.  per  annum." 

(2)  Law  Kep.  16  Eq.  521. 


CP. 

The  company  had  entered  into  an  agree- 
ment with  King  to  pay  him  4701.  for  the 
"  purchase  of  the  estate  and  effects  set 
forth  in  the  schedule  and  claimed  by 
him,"  but  on  receiving  the  written  agree- 
ment they  paid  that  amount  into  Court, 
and  this  was  an  application  to  the  Court 
by  King  to  have  the  money  paid  over  to 
him. 

The  Vice-Chancellor  held — first,  that 
the  company  must  be  presumed  to  have 
known  the  nature  of  King's  interest  when 
they  entered  into  the  contract,  and  that 
they  could  not  now  question  it;  and, 
secondly,  if  they  could,  he  held  that  King 
had  an  interest  beyond  that  of  a  yearly 
tenant,  one  commensurate  with  the  in- 
terest of  his  landlord,  but  doubted  what 
that  interest  would  have  been  if  the 
landlord  had  held  the  fee.  It  is  sufficient 
to  say  of  this  case  that  the  learned  Vice- 
Chancellor  did  not  intend  to  overrule 
anything  held  by  Lord  Eldon  in  Browne 
V.  Warner  (3).  On  the  contrary,  he 
based  his  judgment  on  what  Lord  Eldon 
is  reported  to  have  ruled  in  that  case. 
This  case  must  be  treated  as  an  additional 
authority  on  the  point  on  which  Lord 
Eldon  expressed  his  opinion. 

For  these  reasons  I  am  of  opinion  that 
no  effect  can  be  given  to  the  letter  of  the 
26th  of  August,  and  that  judgment  must 
be  entered  for  the  plaintiffs  both  on  the 
claim  and  counter-claim. 

On  appeal — 

G,  Russell  and  B,  Henn  OoUins,  for  the 
defendants,  referred  to  Doe  v.  Browne  (1), 
Browne  v.  Warner  (3),  Kusel  v.  Watson 
(4),  Tn  re  King's  Leasehold  Estates  (2), 
and  Norton  v.  Wood  (6). 

Herschell  and  Hugh  Shield^  for  the 
plaintiffs,  were  not  heard. 

Bbamwell,  L.J. — To  my  mind  it  cannot 
be  supposed  that  the  plaintiffs  have  in 
some  way  or  other  bound  themselves  to 
let  the  defendants  keep  in  possession  of 
the  premises  until  the  plaintiffs  want  to 
pull  them  down.  It  is  not  to  be  supposed 
that  they  ever  will  want  them  n>r  the 

(3)  14  Ves.  156  and  409. 

(4)  48  Law  J.  Rep.  Chanc  418 ;  Law  Rep  11 
Ch.  D.  129. 

(5)  1  Russ.  &  M.  178. 
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purpose  of  pulling  them  down  merely. 
Thej  would  want  to  pull  them  down  m 
order  to  use  the  ground  for  the  purpose 
of  building  sometMng  else  up.  I  think 
the  true  meaning  of  the  two  documents 
is,  that  the  first  document,  which  was  an 
agreement  for  a  weekly  tenancy  signed 
by  both  parties,  constituted  the  only  agree- 
ment between  them ;  the  other  was  a  mere 
honourable  statement  of  the  company's 
intention  upon  which  the  defendants 
might  have  a  reasonable  expectation  of 
being  allowed  to  continue  in  occupation 
until  the  company  wanted  the  premises 
to  pull  them  down.  I  think  that  was  the 
true  effect  of  the  second  document,  be- 
cause of  the  inconsistency  between  the 
stipulation  in  the  first  for  a  weekly 
tenancy,  and  the  provision  in  the  second 
giving  the  defendants  much  more  than  a 
weekly  tenancy.  That  provision  would 
have  been  incorporated  in  the  formal 
agreement  if  it  was  intended  to  be  more 
than  the  sort  of  honourable  understand- 
ing I  have  mentioned. 

I  doubt  whether  the  company  would 
have  authorised  Badclifife  to  make  a  bind- 
ing agreement  that  the  defendants  might 
keep  possession  of  the  premises  till  the 
company  wanted  to  pull  them  down, 
though  they  might  have  authorised  him 
to  hold  out  a  reasonable  expectation  that 
the  defendants  would  be  allowed  to  remain 
in  possession  until  the  company  wanted 
the  premises  for  their  own  purposes.  I 
doubt  if  the  company  could  have  given 
him  authority  to  bind  them  in  the  way 
suggested  here,  unless  they  gave  it  by 
some  resolution  or  act  under  their  com- 
mon seal. 

If  the  second  document  contains  a 
binding  enga^ment  of  any  sort  or  kmd, 
it  is,  "  We  wul  not  turn  you  out  until  we 
require  the  premises,"  not  '*  If  we  do  re- 
quire them  we  will  pull  them  down." 
They  cannot  have  meant  that ;  the  ludi- 
crous consequence  would  follow  that  the 
company  would  be  compelled  to  pull  down 
the  premises — at  a  cost  perhaps  of  500Z. 
— in  order  to  obtain  possession.  Another 
difficulty  in  the  defendants'  way  is,  that 
if  the  second  document  forms  part  of  the 
lease  of  the  premises,  then  it  is  a  lease  for 
the  lives  of  the  lessees  determinable  upon 
certain  events  happening,  and  therefore 
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void  because  not  made  by  deed.  I  do 
not  see  that  there  would  be  any  legal 
repugnancy  in  the  terms  of  such  a  lease, 
but  nobody  can  suppose  the  parties  here 
ever  contemplated  making  it.  It  is  said 
that  the  second  document  is  not  part  of 
the  lease  (if  the  first  is  a  lease),  but  a 
collateral  agreement.  If  so,  where  is  the 
consideration  for  it  P  There  is  none  on 
the  face  of  it.  Then  it  is  further  said 
the  two  documents  together  form  one 
agreement  for  a  lease — the  first  agrees  for 
a  tenancy,  and  the  second  adds  a  colla- 
teral stipulation.  According  to  the  argu- 
ment, if  this  is  a  lease,  unless  the  company 
wanted  to  pull  down  the  premises,  the 
lessees  might  continue  in  possession  for 
100  years  with  no  power  of  re-entry.  It 
would  be  an  unjust  consequence  that  the 
lessees  might  hold  the  premises  for  their 
lives  because  the  company  did  not  want 
to  pull  them  down,  and  yet  that  the  com- 
pany are  not  entitled  1x)  the  customary 
covenants  and  stipulations  for  the  benefit 
of  the  landlord  in  leases  for  lives.  I  am 
of  opinion  that  if  the  two  documents  form 
one  agreement,  and  if  the  second  one  is 
not  a  mere  honourable  engagement  giving 
the  defendants  a  reasonable  expectation 
of  not  being  disturbed  in  their  occupation, 
the  true  meaning  is,  '*  You  may  continue 
to  occupy  the  premises  until  we  shall 
want  them."  I  think  the  appeal  must  be 
dismissed. 

Baqgallat,  L.J. — I  am  of  the  same 
opinion.  If  our  decision  depended  en- 
tirely upon  the  construction  of  the  second 
memorandum,  I  should  not  be  disposed 
to  give  the  words  a  more  extended  mean- 
ing than  that  the  defendants  might  keep 
the  premises  until  the  company  wanted 
possession  of  them.  But  there  are  other 
grrounds  sufficient  to  justify  us  in  rejecting 
this  appeal.  Assuming  that  Mr.  Badcliffe 
was  authorised  by  the  company  to  make 
the  second  agreement,  and  that  the  two 
documents  must  be  treated  as  one  agree- 
ment, then  I  am  of  opinion  that  the  letting 
was  for  the  lives  of  the  lessees,  determin- 
able on  their  part  by  a  weekly  notice,  but 
not  determinable  by  the  lessors  except 
upon  the  happening  of  an  event  which 
has  not  happened — that  is,  a  lease  for 
lives,  and  void  by  reason  of  not  being 
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nnder  seal.  The  judgment  of  Lord  Eldon 
in  Browne  v.  Warner  (3)  is  clear  to  that 
effect.  I  am  of  opinion  that  this  was  an 
aotnal  letting  and  not  an  agreement  for  a 
lease ;  there  is  nothing  on  the  face  of  the 
documents,  and  nothing  to  be  collected 
from  the  condnctof  the  parties  indicating 
any  intention  to  have  a  further  deed  exe- 
cuted. This  ground  is  sufficient  to  justify 
us  in  disposing  of  this  appeal  against  the 
defendants. 

Bbett,  L.J. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  action 
is  ejectment,  and  the  cause  of  action  is 
founded  on  an  alleged  relation  of  landlord 
and  tenant  between  the  plaintiffs  and  the 
defendants.  The  action  is  brought  on  the 
ground  that  the  defendants  were  tenants 
to  the  plaintiffs,  under  a  lease  subject  to 
a  weekly  notice  to  quit ;  that  the  notice 
to  qnit  was  given,  and  the  defendants  re- 
mained in  the  premises  after  the  notice 
had  been  given  and  had  expired. 

The  defence  set  up  is  manifold :  First, 
it  is  said  that,  although  a  tenancy  was 
created  between  the  parties,  it  was  not  a 
weekly  tenancy  pure  and  simple,  but  a 
tenancy,  so  far  as  the  defendants  were 
concerned,  greater  than  from  week  to 
week,  and  therefore  the  notice  to  quit  at 
the  end  of  a  week  was  wrong. 

Another  defence  is  that,  assuming  the 
tenancy  to  be  a  weekly  one,  which  prima 
facie  might  be  put  an  end  to  by  a  weekly 
notice,  yet  there  was  a  covenant  by  the 
plaintiffs  that  that  power  should  not  be 
exercised  except  upon  the  happening  of 
events  which  have  not  happened,  and 
that  the  defendants  are  entitled  to  an 
injunction  against  the  exercise  of  that 
power  by  the  plaintiffs. 

It  was  further  argued  alternatively, 
that  the  agreement  between  the  parties 
was  an  agreement  for  a  lease  for  a  longer 
term  than  from  week  to  week ;  that  the 
defendants  were  entitled  to  specific  per- 
formance of  that  agreement;  that  the 
Court  ought  to  relieve  against  the  notice, 
and  ought  to  grant  the  defendants  a 
decree  for  the  execution  of  such  a  lease, 
and  to  enjoin  the  plaintiffs  not  to  deter- 
mine the  tenancy  until  they  require  the 
buildings  for  the  purpose  of  pulling  them 
down.      It  was  further  put  that   if  a 


weekly  tenancy  existed  there  was  also  a 
collateral  independent  agreement,  which 
the  plaintiffs  were  breaking,  and  an  in- 
junction is  sought  against  future  breaches. 

I  am  clearly  of  opinion,  as  was  Mr.  Jus- 
tice Lush,  that  there  is  but  one  contract 
here,  although  written  on  two  pieces  of 
paper.  When  possessigoi  was  taken  under 
it,  it  became  and  is  the  lease.  As  to  the 
construction  of  that  lease,  this  case  is 
stronger  than  Doe  v.  Broume  (1)  and 
Browne  v.  Warner  (3),  which  came  be- 
fore Lord  Ellenborough  and  Lord  Eldon, 
because  here  the  lease  was  in  the  clearest 
terms  a  lease  from  week  to  week,  to  be 
put  an  end  to  by  a  weekly  notice  from 
either  party  to  the  other.  It  is  said  that 
the  term  enabling  the  tenancy  to  be  de- 
termined by  a  week's  notice  from  either 
party  is  rendered  inoperative,  so  far  as 
concerns  a  notice  by  the  plaintiffs,  by 
reason  of  another  stipulation  in  the  lease, 
that  they  cannot  give  notice  unless  the 
premises  are  wanted  for  a  particular  pur- 
pose. 

I  think  the  case  of  Browne  v.  Warner 
(3)  is  directly  in  point  to  shew  that  the 
stipulation,  if  interpreted  so  as  to  diminish 
the  right  to  give  a  week's  notice,  is  re- 
pugnant and  inconsistiBnt  with  that  right, 
and  therefore  void.  It  is  said  that  there 
is  created  a  weekly  tenancy  not  pure  and 
simple,  but  of  some  other  kind,  by  virtue 
of  the  stipulation.  I  know  of  no  such 
thing  as  a  tenancy  from  week  to  week 
not  pure  and  simple,  but  only  from  week 
to  week,  until  something  happens  which 
enlarges  the  term. 

A  tenancy  from  week  to  week  implies 
that  a  week's  notice  may  be  given  by 
either  party,  and,  moreover,  in  the  fiirst 
document  here  there  is  an  express  pro- 
vision to  that  effect.  I  think  the  subse- 
quent stipulation  is  inconsistent  with 
that  provision,  and  if  not  inconsistent  the 
lease  is  void,  because  not  made  by  deed. 
This  case  is  the  same  as  Browne  v.  Warner 
(3) ;  and  when  that  case  came  before 
Lord  Eldon  in  Chancery,  he  said  that,  if 
the  document  came  before  him  as  an  ex- 
isting lease.  Lord  Ellenborough's  inter- 
pretation in  the  common  law  Court  was 
right ;  that  he  would  have  construed  it 
in  the  same  way,  and  that  he  could  have 
given  no  relief.     Therefore,  both  upon 
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principle  and  aathority,  if  both  doon- 
ments  are  to  be  taken  as  constituting  a 
lease,  the  defence  fails.  It  is  said  that, 
assuming  the  two  documents  are  a  lease, 
and  assuming  the  stipulation  not  to  have 
any  effect  in  enlarging  the  term,  it  is 
atiJl  good  as  a  covenant  not  to  exercise 
the  right  to  give  a  week's  notice,  unless 
the  plaintiffs  wanted  the  premises  in 
order  to  pull  them  down.  That  argu- 
ment is  an  attempt  to  put  indirectly  a 
construction  upon  the  contract  which,  by 
the  hypothesis,  cannot  be  put  directly. 
It  is  next  said  that  this  is  not  a  lease, 
but  an  agreement  for  a  lease,  and  that 
Lord  Eldon  held  the  document  in  Brotone  y . 
Warner  (8)  was  an  agreement  for  a  lease. 
I  do  not  think  Lord  Eldon  did  so  hold. 
He  seems  to  have  said  that  at  that  time 
he  could  not  say  whether  it  was  an  agree- 
ment for  a  lease  or  a  lease,  and  he  re- 
served until  the  hearing  the  question 
whether,  even  if  it  was  an  agreement  for 
a  lease,  any  relief  could  be  given.  If  the 
present  is  an  agreement  for  a  lease,  I  can 
see  great  difficulty  in  the  way  of  grant- 
ing specific  performance  to  the  defen- 
dants, because  the  same  difficulties  of 
inconsistency  and  repugnancy  would  be 
met  with  as  in  treating  it  as  a  lease.  But 
it  is  sufficient  to  say  that  it  is  impossible 
for  any  Court  to  hold  that  there  was  an 
agreement  for  a  lease  in  the  present  case. 
It  was  a  lease  and  nothing  else,  and,  at 
all  events,  it  was  made  a  lease  inproBsenti 
hy  the  possession  taken  under  it.  It  is 
dear  that  neither  party  contemplated 
that  any  future  deed  should  be  executed. 
The  defendants  themselves  in  their  coun- 
ter-claim  asked  for  a  declaration  on  the 
footing  of  there  being  an  existing  lease. 
It  is  said  that,  assuming  the  first  docu- 
ment was  a  lease  entitling  the  plaintiffs 
to  give  a  week's  notice,  the  second 
document  was  an  independent  collateral 
contract  that  they  would  not  do  so  ex- 
cept in  certain  events. 

If  so,  there  was  no  evidence  to  shew 
that  Baddiffe  had  any  authority  from 
the  company  to  make  that  contract. 
Kasel  y.  WaUon  (4)  is  not  in  point  here, 
because  there^  beyond  all  doubt,  there 
was  an  express  agreement  for  a  lease  of 
which  specific  performance  could  be 
gnmted.  I  do  not  express  an  opinion 
Vou  60.-().B.,  CJP.  &  Ezos, 
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whether  the  decision  in  Re  King's  Lease* 
hold  Estates  (2)  was  right  or  wrong,  but 
I  must  say  that  in  my  view  Vice- Chan- 
cellor Malins  did  not  truly  interpret  what 
was  said  by  Lord  Eldon  in  Browne  v. 
Warner  (3). 

I  may  Sbdd,  if  this  were  an  agreement 
for  a  lease  of  which  specific  performance 
could  be  granted,  and  it  was  necessary 
to  construe  the  stipulation  in  the  second 
document,  that  the  stipulation  must  mean 
that  the  company  would  not  g^ve  notice 
to  the  defendants  unless  they  wanted  the 
premises  for  their  own  purposes. 

Judgment  affirmed. 


Soliciton — Conliffe  &  Baaumont,  agents  for  Lin- 
gazdB  &  Newby,  Manchester,  for  plaintiffii ; 
Fritchaid,  Englefield  &  Co.,  agents  for  Grundy, 
Kershaw  &  Co.,  Mandiester,  for  defendants. 


[IN  THE  EXCHEQUER  DIVISION.] 

1880.     1  BAINBS   V.   BBOMLET  AND 

Dec.  20.  J  ANOTHER. 

Tractice — Costs  foUowing  the  Event — 
Claim  overtopped  by  Coimter-claim  — Costs 
of  the  Cause — Rules  of  the  Supreme  Courts 
Order  LV.  rule  1. 

In  an  action  for  a  liquidated  money 
claimj  after  a  trial  with  a  jury,  judgment 
was  entered  for  the  plaintiff  on  his  claim, 
hut  for  the  defendants  on  a  similar  counter^ 
claim  (for  goods  sold)  overtopping  the 
ctaim.  A  Master  taxed  to  the  defendants 
the  costs  of  the  cause,  and  to  the  plaintiff 
only  the  costs  of  witnesses  to  establish  his 
claim: — Held,  upon  application  hy  the 
plaintiff  to  review  the  taxation,  and  ohjeC" 
tion  that  the  plaintiff  was  entitled  to  aU 
costs  of  t?ie  cause  incurred  in  respect  of 
the  claim,  and  the  defendants  only  to  such 
costs  of  the  cause  as  were  incurred  in  respect 
of  the  counter'CkUm,  that  the  taxation  was 
right. 

Application  by  the  plaintiff  to  reyiew 
the  l^EMter's  taxation  of  costs.  The  facts 
and  arguments  are  stated  in  the  judgment, 
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deliyered    after    consideration,    by  Pol- 
lock, B. 

Pollardf  for  the  plaintiff. 
ForheSf  for  the  defendants. 

Pollock,  B.  (on  December  20). — This 
was  a  summons  to  review  the  Master's 
taxation  of  the  plaintiff's  and  defendants' 
respective  bills  of  costs,  which  came  on 
before  my  brother  Lopes,  and  was  re- 
ferred by  him  to  the  Court.  The  case 
having  been  part  heard  before  my  brother 
Hawkins  and  myself,  it  was  agreed  by 
counsel  that  the  arguments  should  be 
concluded  before  myself,  and  that  my 
judgment  should  be  accepted  as  that  of 
the  Court. 

The  plaintiff,  by  his  statement  of  claim, 
sought  to  recover  from  the  defendants 
commission  which  he  alleged  to  be  due 
to  him  from  the  defendants  upon  an 
agreement  made  between  the  plaintiff  and 
the  defendants,  whereby  the  defendants 
agreed  that  they  would  execute  orders  to 
be  given  by  the  plaintiff  on  behalf  of 
Messrs.  Dahl  &  Co.,  of  Copenhagen,  for 
goods  in  the  way  of  the  defendants'  busi- 
ness, and  that  they  would  supply  the 
goods  to  Messrs.  Dahl  through  the  plain- 
tiff, so  as  to  enable  the  plaintiff  to  charge 
Dahl  &  Co.  with  the  commission.  The 
statement  of  claim  then  alleged  that  the 
defendants,  in  breach  of  the  agreement, 
had  supplied  goods  to  Dahl  &  Co.  other- 
wise than  through  the  plaintiff,  whereby 
the  plaintiff  lost  his  commission. 

Tlie  defendants,  in  their  statement  of 
defence,  denied  the  plaintiff's  claim,  and 
claimed  against  the  plaintiff,  by  way  of 
set-off  and  counter-claim,  230/.  Os,  9d.,  for 
goods  sold  by  them  to  the  plaintiff.  The 
plaintiff,  by  his  reply,  admitted  that  he 
was  ihdebted  to  the  defendants  in  the 
sum  of  230Z.  O*.  9d, 

The  case  went  down  for  trial  before  my 
brother  Cleasby  and  a  special  jury,  in 
London,  on  the  23rd  and  24th  of  May, 
1878,  when  the  jury  found  a  verdict  for  the 
plaintiff,  on  the  claim  for  114Z.  17«.  6d,, 
and  a  verdict  for  the  defendants  on  the 
counter-claim  for  230Z.  0«.  9d,  The  learned 
Judge  directed  that  judgment  should  be 
entered  for  the  plaintiff  on  the  claim, 
and  judgment  for  the  defendants  on  the 


counter-claim  for  115Z.  3«.  3cZ.,  being  the 
balance,  and  the  certificate  of  the  asso- 
ciate was  drawn  up  accordingly. 

Upon  the  taxation  of  the  costs,  the 
Master  treated  this  as  a  verdict  for  the 
defendants,  and  gave  to  them  the  costs  of 
the  cause,  including,  among  other  things, 
the  costs  of  interrogatories  by  the  plain- 
tiff to  the  defendants,  and  allowed  the 
plaintiff  only  the  costs  of  his  i/^dtnesses 
whose  evidence  was  essential  to  establish 
his  claim  against  the  defendants  to  the 
extent  to  which  he  succeeded. 

It  was  argued  before  me  that  the 
Master  had  proceeded  upon  an  erroneous 
principle,  and  that  he  ought  to  have 
taxed  in  favour  of  the  plaintiff  all  the 
costs  of  the  cause  incurred  in  respect  of 
the  claim,  as  to  which  he  succeeded,  and 
allowed  to  the  defendants  so  much  of  the 
costs  of  the  cause  as  were  incurred  by 
them  in  respect  of  the  counter-claim,  as 
to  which  they  succeeded. 

On  the  part  of  the  defendants  it  was 
argued  that  both  claim  and  counter-claim 
being  for  liquidated  demands,  the  case 
should  be  dealt  with  as  if  the  defendants 
had  been  the  plaintiff,  and  had  recovered 
an  amount  in  excess  of  what  was  claimed 
against  them  by  the  other  side. 

Assuming  that  the  position  of  the  de- 
fendants is  to  be  taken  as  being  identical 
with  that  of  a  successful  plaintiff  who 
has  recovered  the  balance,  the  course 
taken  by  the  Master  was  clearly  correct, 
being  in  accordance  with  a  long-estab- 
lished practice;  and  it  becomes  now  ne- 
cessary to  consider  what  is  the  position 
of  the  plaintiff  and  of  the  defendants 
under  the  Judicature  Act  and  the  Hules. 
By  Order  XIX.  rule  3,  "  a  defendant  in 
an  action  may  set  off  or  set  up,  by  way  of 
counter-claim  against  the  claims  of  the 
plaintiff,  any  right  or  claim,  whether  such 
set-off  or  counter-claim  sound  in  damages 
or  not,  and  such  set-off  or  counter-claim 
shall  have  the  same  effect  as  a  statement 
of  claim  in  a  cross  action,  so  as  to  enable 
the  Court  to  pronounce  a  final  judgment 
in  the  same  action,  both  on  the  original 
and  on  the  cross  claim."  And  by  Order 
XXII.  rule  10 :  "  Where  in  any  action  a 
set-off  or  counter-claim  is  established  as 
a  defence  against  the  plaintiff's  claim,  the 
Court  may,  if  the  balance  is  in  fiE^vour  of 
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the  defendant,  giye  judgment  for  the  de- 
fendant for  snch  balance."  And  by  Order 
LV.  rule  1,  which  relates  to  costs: 
**  Where  any  action  or  issae  is  tried  by  a 
jury,  the  costs  shall  follow  the  event, 
nnless  upon  application  made  at  the  trial 
for  good  cause  shewn  the  Judge  before 
whom  such  action  or  issue  is  tried,  or  the 
Court,  shall  otherwise  order." 

Where  the  claim  of  both  plaintiff  and 
defendant  is  for  a  cause  of  action  in  the 
nature  of  a  debt,  and  in  the  result  a 
balance  is  found  by  the  jury  to  be  due 
^m  the  plaintiff  to  the  defendant,  it  ap- 
pears to  me  that  the  same  result  ought  to 
follow  with  respect  to  costs  as  would  have 
followed  before  the  Judicature  Act  in  the 
case  of  a  plaintiff  who  recovered  a  balance 
against  a  defendant,  and  that  the  event 
mentioned  in  Order  LV.  rule  1,  is  in  such 
a  case  the  recovery  of  the  balance  by  the 
defendant.  Where  the  counter-claim  is 
in  the  nature  of  a  claim  for  unliquidated 
damages,  as  in  the  case  of  a  counter- 
claim for  a  tort  or  for  a  breach  of  contract, 
a  different  rule  would  apply,  because  it 
cannot  be  truly  said  that  a  plaintiff  who 
seeks  to  recover  a  liquidated  money  claim 
against  the  defendant  ought  to  foresee 
that  the  defendant  will  or  may  set  up  a 
counter-claim  for  unliquidated  damages 
against  him.  Such  a  counter-claim  may 
or  may  not  be  set  up,  and  the  defendant 
may  prefer  to  bring  a  cross  action,  in 
which  case  the  plaintiff  would  succeed  in 
his  action  and  be  entitled  to  his  costs. 
Where,  however,  there  are  cross  accounts 
existing  between  the  parties,  or  cross 
claims  each  of  which  is  in  the  nature  of 
a  debt^  it  is  often  a  mere  accident  which 
party  is  plaintiff  and  which  defendant ; 
and  the  plaintiff  who  asserts  that  the 
balance  is  in  his  favour  and  conmiences 
an  action,  and  at  the  trial  turns  out  to  be 
in  the  wrong,  ought  not,  in  my  judgment, 
to  be  allowed  any  of  the  costs  of  the  liti- 
gation which  he  himself  has  improperly 
provoked,  and  in  such  a  case  those  costs 
which  fidl  under  the  denomination  of 
coats  of  the  cause  should  be  paid  by  the 
plaintiff. 

Several  cases  were  cited  to  me  in  the 
oourse  of  the  argument,  but  in  none  of 
ihem  did  the  question  now  before  me  arise. 
The  diatinotion,  howeyer,  which  I  have 


alluded  to,  between  a  counter-claim  for  a 
debt  and  a  counter-claim  for  unliquidated 
damages,  was  pointed  out  by  Mr.  Justice 
Manisty  in  his  judgment  in  Stooke  v. 
Taylor  (1),  and  also  by  Mr.  Justice  Haw- 
kins in  Neale  v.  Clarke  (2),  and  the  ob- 
servations made  by  those  learned  Judges, 
so  &r  as  they  are  applicable,  would  seem 
to  support  the  view  which  I  have  taken. 

It  was  further  argued  before  me,  ou 
behalf  of  the  plaintiff',  that  the  Master  on 
taxation  ought,  in  any  event,  to  have 
allowed  to  the  plaintiff  the  costs  of  certain 
interrogatories  exhibited  by  the  plaintiff 
to  the  defendants,  for  the  purpose  of 
discovering  to  what  extent  the  defendants 
had,  in  breach  of  their  agreement,  sup- 
plied goods  to  Dahl  &  Co.  otherwise  than 
through  the  plaintiff.  As  the  defendants 
had  rendered  no  account  to  the  plaintiff  as 
to  these  goods,  it  was  said  that  the  plain- 
tiff was  compelled  to  obtain  the  informa. 
tion  required  by  him  in  support  of  his 
action  by  means  of  these  interrogatories ; 
and  that  as  he  had  succeeded  to  the  ex- 
tent of  lUl.  178.  6d,  he  ought  to  have 
been  allowed  the  costs  of  the  interroga- 
tories. With  regard  to  this  item,  it  ap- 
pears to  me  that  it  might  very  fairly  have 
been  represented  to  the  learned  Jadge  who 
tried  the  cause  as  shewing  good  cause  to 
him  to  order  that  these  particular  costs 
should  not  follow  the  event.  No  snch 
application,  however,  was  made,  and  no 
authority  has  been  cited  to  me  to  show 
that,  where  the  Judge  before  whom  the 
action  is  tried  has  made  no  order  upon 
the  subject,  it  is  the  duty  of  the  Master 
to  exercise  his  discretion  in  such  a  case ; 
and  there  are  many  reasons  which  lead 
me  to  think  that  such  a  course  would  be 
extremely  inconvenient. 

In  the  result,  therefore,  I  uphold  the 
taxation  by  the  Master,  and  the  summons 
to  review  must  be  dismissed  with  costs. 

Application  dismissed. 


Solicitors— Scott  &  Barham,  for  plaintiff;  Bell, 
Brodrick  &  Gray,  agents  for  Kodgers,  Thomas 
&  Co.,  Sheffield,  for  defendants. 


(1)  49  Law  J.  Rep.  Q.B,  857 ;    Law  Rep.  6 
Q.B.  D.  686. 

(2)  Law  Rep.  4  £z.  D.  286. 
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[IN  THE   COURT  OF  APPEAL.] 
{Appeal  from  ths  Exchequer  Diviaion,) 
1880.        1  ^ 

March  6,  16.  /        ^^^'^^^  ^-  *^^"«- 

Revenue — Inhabited  House  Duty — Tene- 
ments used  for  Trade  Purposes  only — 
Exemption — Caretakers — 32  8f  33  Vict  c. 
14.  s.  11. 

Section  11  of  the  82  ^  33  Vid.  e.  14 
enacts  that  "  any  tenement  or  part  of  a 
tenement  occupied  as  a  house  for  the  pur- 
foses  of  trade  only  ....  shall  he  exempt 
from  inhabited  house  duties,  although  a 
serva/nt  or  other  person  mo/y  dwell  in  such 
tenement  or  part  of  a  tenement  for  the  pro* 
tection  thereof y 

A  clerk f  in  receipt  of  a  salary  of  IbOl.  a 
year,  resided  in  part  of  his  employer's  trade 
premises  for  their  protection,  occupying, 
vfith  his  wife,  five  children,  and  a  servant, 
five  rooms  and  two  attics  in  the  upper  part 
of  the  building  : — 

Held  (reversing  the  judgment  of  the  Ex- 
chequer  Division),  thai  the  building  was 
not  exempt  from  duty  within  section  11. 

Appeal  from  a  judgment  of  the  Ez- 
oheqner  Diyision  npon  the  following 
Case  stated  by  the  Commissioners  of 
Inland  Bevenae. 

At  a  meeting  of  commissioners  for  the 
division  of  Sonthwark,  Snrr^,  held  at 
9  Three  Crown  Square,  Soathwark,  on 
the  16th  day  of  February,  1877,  Mr. 
C.  D.  Field  appeared  as  agent  for  Mr.  0. 
Noakes,  of  9  Southwark  Street,  Borough, 
hop  merchant,  against  a  charge  for  in- 
habited house  duty  of  500Z.,  at  ^d.  per 
pound  upon  the  houses,  Nos.  11  and 
13  Southwark  Street,  aforesaid,  for  the 
year  1876-77,  such  houses  having  an 
internal  conmiunication  throughout,  upon 
the  ground  that  they  were  solely  used  for 
trade  purposes,  and  only  otherwise  oc- 
cupied by  a  caretaker. 

It  appeared  in  evidence  that  Mr. 
Kepell,  a  clerk  in  Mr.  C.  Noakes*s  employ, 
at  a  salary  of  150Z.  per  annum,  with  his 
wife,  five  children  and  a  servant  girl 
about  thirteen  years  old,  occupied  five 
rooms  on  the  upper  portion  of  the  pre- 
mises, three  on  the  second  floor,  and  two 

♦  Coram  Bramwell,  L.J.;  Baggallay,  L.J.;  and 
Brett,  L.J. 


attics,  coals  and  gas  free,  and  his  wife 
and  girl  cleaned  the  offices  in  the  building. 
It  appeared  in  evidence  that  Mr. 
Kepell  was  only  occupying  so  many  rooms 
until  some  oi  them  with  three  others 
were  let,  although  he  had  resided  in  them 
for  two  years  and  a-half  without  being 
disturbed.  It  was  also  stated  he  had 
been  placed  there  in  consequence  of  a 
fire  having  occurred  on  the  premises  a 
short  time  before  taking  up  his  abode  in 
them.  Mr.  Kepell  admitted  to  have  re- 
ceived 101.  advance  of  salary  about  twelve- 
months before  removing  mto  the  above 
premises,  but  none  since. 

The  commissioners  considering  that  as 
the  premises  were  so  solely  used  for 
trade  purposes,  and  believing  Mr.  Kepell's 
position  was  simply  that  of  a  oareiAker, 
allowed  the  exemption  claimed ;  but  the 
surveyor  contended  that  Mr.  Kepell  was 
in  a  much  superior  position  to  that  of  a 
servant  or  other  person  referred  to  in  the 
11th  section  of  32  &  33  Vict.  c.  14,  which 
did  not  embrace  the  occupation  of  five 
rooms  for  the  residence  of  himself,  wife, 
five  children  and  female  servant  in  a 
building  containing  the  offices  of  two  hop 
merchants  only  ;  his  residing  on  the  pre- 
mises was  for  other  purposes  than  a 
caretaker,  rendering  them  liable  to  as- 
sessment ;  and  therefore  declared  his  dis- 
satisfaction with  their  decision,  and 
required  them  to  state  and  sign  a  case 
for  the  opinion  of  the  High  Court  of 
Justice,  Exchequer  Division,  which  we 
hereby  state  and  sign  accordingly. 

The  Exchecper  Division — Kelly,  C.B., 
and  Pollock,  B. — gave  judgment  for  Mr. 
Noakes,  and  the  surveyor  appealed. 

The  Solicitor-Oeneral  (Sir  Hardinge 
Oiffard)  and  A,  V,  Dicey,  for  the  Crown. 
— It  is  proper  to  bring  before  the  Court 
the  course  of  legislation  prior  to  the  pass- 
ing of  the  statute  under  which  the  ques- 
tion in  this  case  arises.  The  48  Oeo.  3.  o. 
55  first  imposed  a  duty  both  upon  trade 
premises  and  dwelling  houses.  Then 
came  an  Amendment  Act  (57  Gleo.  8.  o. 
25),  by  which  tenements  or  buildings,  or 
parts  of  tenements  or  buildings,  used  ex- 
clusively for  purposes  of  trade  or  of  storing 
goods,  and  not  slept  in  at  night,  are  ex- 
empted from  inhabited  house  iutj.    By 
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6  G^.  4.  c.  7.  s.  7  the  commissioners 
ve  enabled  to  gprant  a  licence  aathorising 
occupiers  ofhoases,  tenements  or  buildings 
used  only  for  trade  purposes  in  the  day- 
time to  appoint  one  of  his  or  her  servant 
or  servants  to  watch  and  guard  the  pre- 
mises in  the  night  time,  and  occupiers 
are  not  thereW  to  be  rendered  liable  to 
house  duty.  In  section  11  of  the  32  & 
33  Vict.  c.  14  (1)  there  are  two  varia- 
tions from  previous  legislation:  First, 
the  servant  is  allowed  to  sleep  in,  and 
in  that  sense  makes  the  premises  his 
residence,  whereas  by  the  Act  of  Geo.  4 
he  could  only  watch  them  by  night ;  and 
secondly,  the  words  "  other  person  "  are 
added.  This  being  an  exemption  must 
be  strictly  construed.  The  section  does 
not  enable  a  "servant  or  other  person" 
to  live  in  the  premises  with  his  wife  and 
family.  A  general  servant  cannot  claim 
the  exemption,  but  only  a  servant  for  the 
purpose  of  protecting  the  premises.  The 
wife  and  fJE^mily  of  such  a  servant  do  not 
live  there  for  the  protection  of  the  pre- 
mises, and  so  are  outside  the  exemption. 
Further,  the  derk  in  the  present  case  is 
not  a  *'  servant  or  other  person  "  within 
the  meaning  of  the  section,  which  is  meant 
to  include  servants  in  the  nature  of 
domestic  servants ;  and  the  words  "  other 
person  "  refer  to  persons  ejusdem  generis 
with  domestic  servants  put  into  the  pre- 
mises as  caretakers  only.  It  is  to  be 
remembered  that  the  clerk,  if  he  did  not 
reside  in  the  premises  in  question,  would 
pay  duty  on  a  house  elsewhere,  so  that 
the  revenue  loses  that  duty.  They  re- 
ferred to  Btuby  V.  Newson  (2). 

Maclnijfre  and  W.  Oraham^  for  the 
respondent. — By  passing  section  11  of 
the  32  A  33  Vict.  c.  14  the  Legislature 
intended  to  do  away  with  the  restrictions 
imposed  by  the  6  Geo.  4.  c.  7.    Thus  a 

(1)  Seedon  1 1  enacts  that  "  from  and  after 
the  6th  day  of  April,  1869,  any  tenement  or  part 
of  a  tenement  occupied  as  a  house  for  the  purposes 
of  trade  only,  or  as  a  warehouse  for  the  sole  pur- 
pose of  lodging  goods,  wares  or  merchandise 
therein,  or  as  a  shop  or  counting-house,  or  being 
need  as  a  shop  or  ooonting-honse,  shall  be  exempt 
ftom  inhabited  house  duties,  although  a  senrant 
or  other  person  may  dwell  in  such  tenement  or 
pert  of  a  tenement  for  the  protection  thereof." 

(S)  44  Law  J.  Bep.  Ezeh.  148 ;  Law  Rep.  10 
Eieh.322. 


licence  from  the  commissioners  is  no 
longer  necessary,  and  the  exemption  from 
duty  is  extended  to  buildings  which  are 
taken  care  of  by  other  persons  as  well  as 
servants.  Here  the  case  finds  that  Mr. 
Kepell  was  there  for  the  protection  of  the 
premises.  If  the  object  is  to  protect  the 
premises,  and  not  merely  to  make  a  benefit 
or  profit  to  the  person  put  into  the  pre- 
mises, the  exemption  applies.  It  is  sub- 
mitted that  a  clerk  is  a  servant  within 
the  meaning  of  the  statute.  He  is  there 
as  caretaker,  and  his  wife  and  family  are 
the  ordinary  appendages  of  a  caretaker, 
and  the  fact  of  their  living  with  him 
does  not  prevent  the  exemption  from  ap- 
plying. 

The  Solicitor' OenercU  replied. 

Our,  adv.  vuU, 

The  Court  delivered  judgment,  on  the 
16th  of  March,  as  follows : — 

Bbamwell,  L.J. — I  am  of  opinion  that 
this  appeal  should  be  allowed.  The  build- 
ing here  is  subject  to  the  duty  sought  to 
be  imposed  unless  it  is  within  some  ex- 
emption. I  do  not  desire  to  rely  too 
strongly  upon  the  burden  of  proof  being 
upon  the  respondent  to  shew  that  he  is 
exempted.  No  doubt  one  must  try  to 
get  at  the  meaning  of  the  statute,  but 
still  it  is  for  the  respondent  to  shew  that 
he  is  within  the  exemption  he  claims.  In 
my  opinion  he  does  not  do  so.  I  think 
that  when  the  various  Acts  which  have 
been  successively  passed  are  looked  at,  it 
can  be  seen  that  the  object  of  them  was 
to  remove  that  which  was,  in  effect,  a  tax 
upon  particular  trades  carried  on  under 
certain  circumstances.  If  a  trade  could 
not  be  carried  on  without  a  warehouse 
or  place  to  store  produce  in,  and  if  the 
having  that  warehouse  involved  the 
necessity  of  a  caretaker,  to  charge  the 
warehouse  with  house  duty,  if  there  was 
no  analogous  tax  upon  a  trade  not  requir- 
ing a  warehouse,  would  evidently  be  to 
impose  a  tax  upon  the  particuk^  trade 
requiring  one.  The  Legislature  recog- 
nised the  fact  that  there  must  be  a  care- 
taker of  the  premises  by  niffht  as  well  as 
day,  and  that  he  must  dwell  there — that  is, 
that  there  was  no  necessity  for  him  to  have 
some  other  place  as  his  true  dwelling. 
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The  Legislature,  in  effect,  have  said  that, 
rather  than  trades  shonld  be  taxed  in 
this  way,  where  a  caretaker  lived  in  the 
bailding,  inhabited  house  datj  shonld 
not  be  payable  as  it  would  have  been  if 
the  person  dwelling  there  had  not  been  a 
caretaker.  I  am  clearly  of  opinion  that 
the  person  living  in  the  building  in  this 
case  was  not  in  the  situation  of  a  mere 
caretaker.  He  lived  there  with  his  wife, 
five  children  and  a  servant.  How  can  it 
possibly  be  said  that  such  an  occupation 
is  within  the  reason  of  the  Legislature  in 
introducing  the  exemption.  It  is  an  ex- 
emption not  for  the  benefit  of  the  care- 
taker, but  of  the  trader.  If  the  respon- 
dent's argument  is  to  prevail  the  Crown 
would  lose  a  tax,  which  otherwise  it 
would  gain,  on  account  of  the  necessity 
that  the  caretaker  should  occupy  an  in- 
habited house  which  would  be  subject  to 
the  duty.  It  may  be  said  that  the  con- 
clusion to  be  drawn  would  be  that  mar- 
ried men  could  not  be  caretakers.  I  do 
not  say  that,  but  I  say  that  the  house 
which  they  take  care  of  must  not  be  the 
dwelling  of  themselves  and  their  families. 
If  it  is,  they  are  not  within  the  exemption. 
The  meaning  of  the  Act  to  my  mind  is 
plain ;  the  words  used  are  "  servant  or 
other  person."  I  take  that  to  mean  that 
the  house  may  be  taken  care  of  by  a 
person  who  does  not  occupy  the  position 
of  a  servant.  A  servant  is  subject  to  the 
commands  of  his  master  as  to  the  way  in 
which  he  is  to  perform  his  duties.  The 
Act  contemplates  a  person  who  has  agreed 
to  take  care  of  the  premises,  but  not  as  a 
servant.  I  think  it  is  impossible  to  hold 
that  this  particular  case  can  be  within 
either  the  intention,  the  spirit  or  the 
words  of  the  Act.  I  think  that  so  far  as 
it  is  occupied  by  these  persons  it  is  an 
inhabited  dwelling-house.  The  person 
occupying  it  is  residing  there,  and  having 
the  benefit  of  his  family  residing  there. 
It  is  not  within  the  exemption.  I  do  not 
like  to  rely  on  a  dispensing  power  when 
construing  a  statute.  But  as  a  matter  of 
fact  the  proper  authorities,  the  commis- 
sioners, have  a  discretion  which  they  are 
directed  to  exercise  with  respect  to  houses 
inhabited  by  caretakers  and  their  wives. 
If  it  is  said  we  are  putting  a  pedantic 
construction  upon  the  Act,  which  pre- 


cludes a  man  from  having  his  wife  with 
him  in  the  building  which  he  occupies  as 
a  caretaker,  I  answer  that  that  result 
cannot  be  obviated.  What  limit  is  to  be 
put  upon  this  sort  of  occupation  ?  The 
man  might  have  his  father  and  mother, 
or  their  father  and  mother,  living  with 
him,  as  part  of  his  family,  without  paying 
inhabited  house  duty  if  he  lived  in  pre- 
mises for  the  purpose  of  taking  care  of 
them.  Why  could  he  not  have  any  number 
of  relations  and  friends  if  he  made  them 
part  of  his  fiimily  ?  I  am  of  opinion  that 
our  judgment  should  be  for  the  appel- 
lant. 

Thesiqeh,  L.J. — I  agree  that  the  appeal 
should  be  allowed,  but  not  entirely  npon 
the  same  grounds  as  those  relied  on  by 
Lord  Justice  Bramwell.  I  cannot  think 
that  the  exemption  from  inhabited  house 
duty  was  intended  to  be  confined  to  cases 
in  which  a  man  occupied  premises  without 
his  wife.  I  found  my  view  on  this  point 
partly  upon  considerations  drawn  from 
previous  legislation  tn  pari  materia^  partly 
on  the  practice  of  the  commissioners  on 
such  legislation  and  partly  from  consider- 
ing how  these  Acts  ought  to  be  construed 
having  regard  to  that  practice.  As  to 
the  previous  legislation,  under  the  first 
Act,  that  of  48  Qeo,  8.  c.  55,  inhabited 
house  duty  was  imposed  in  respect  both 
of  trade  premises  and  dwelling-houses. 
The  only  exemption  bearing  on  the 
point  before  us  was  under  schedule  B. 
It  is  an  exemption  as  to  ^^  every  house 
whereof  the  keeping  is  or  shall  be  com- 
mitted or  lefl  to  the  care  or  charge  of 
any  person  or  servant  who  doth  not  pay 
rates  to  the  church  and  poor,  and  who 
resides  therein  for  the  purpose  only  of 
taking  care  thereof.*'  Then  there  is  a 
proviso  that  '*  an  assessment  shall  be  duly 
made  in  every  such  case,  and  the  fact  be 
truly  returned  in  the  manner  directed  by 
this  Act  in  other  cases  of  exemption  £rom 
the  said  duties,  and  the  exemption  be 
allowed  by  the  commissioners  for  exe- 
cuting this  Act." 

That  is  an  exemption  relating  to  houses 
not  occupied  as  dwelling-houses,  and  also 
to  trade  premises  which  may  for  the  time 
be  unoccupied.  Where  nobody  lives  in 
the  premises  except  a  person  who  does 
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not  pay  the  rates  and  who  is  there  for 
the  parpose  of  guarding  and  watching 
them,  he  is  exempted  from  honse  duty. 
In  ooustming  that  Act,  I  do  not  think 
we  shonld  be  justified  in  saying  that  the 
exemption  would  be  lost  because  the 
caretaker  had  his  wife  and  family  with 
him  in  the  house. 

Looking  at  the  habits  of  the  community 
— especially  in  the  metropolis — in  the 
yast  majority  of  instances,  the  caretaker 
in  a  building  liyes  there  with  his  wife 
and  children,  and  the  practice  of  commis- 
sioners has  been  to  exempt  a  house  from 
duty  where  the  person  occupying  the 
premises  with  his  wife  and  children  is 
clearly  and  obyiously  an  ordinary  care- 
taker, and  the  persons  liying  with  him 
are  what  may  be  termed  the  ordinary 
appendages  of  a  caretaker.     Whilst  it  is 
true  that  we  ought  not  to  construe  an 
Act    itself  by  looking  at  the  practice 
which  has  ti^en  place  in  carrying  the 
Act  out,  it  is  equally  true   that  we  are 
entitled  to  construe  a  subsequent  Act  not 
only  with  regard  to  the  actual  words  used, 
but  also  to  the  practice  which  had  grown 
up  and  existed  at  the  time  the  subsequent 
Act  was  passed.     Passing  on  to  the  57 
Qeo.  3.  c.  25,  by  which  trade  premises 
were  exempted  from  house  duty,  at  that 
time  it  was  thought  desirable  that  the  ex- 
emption should  be  guarded  by  this  re- 
striction :  "  No  person  inhabiting,  dwelling 
or  abiding  therein,  except  in  the  daytime 
only,   for  the  purpose  of  such  trade." 
The  Legislature  appears  to  haye  felt  that 
this  restriction  was  too  strong,  and  that 
there  ought  to  be  some  exemption  under 
which  premises  might  be  watched  and 
guarded  at  night  as  well  as  in  the  day- 
time.   Accordmgly  the  6  G^.  4.  c.  7  was 
passed  and  dealt  with  the  matter.     Sec- 
tion 7  of  that  Act  enacts  that  '*  upon  all 
assessments  of  the  said  duties  to  be  made 
for  any  year  commencing  from  and  after 
the  5th  of  April,  1825,  it  shall  and  may 
be  lawful  for  the  commissioners  acting  in 
the  execution  of  the  said  Acts  and  of  this 
Act,  in  their  respectiye  districts,  and  they 
are  hereby  authorised  and  empowered,  at 
the  instance  and  request  of  any  occupier 
or  occupiers  of  any  house,  tenement  or 
building,  ioT  which  exemption  from  the 
said  duties  is  proyided,  and  shall  be  duly 
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claimed  and  allowed  under  the  proyisions 
of  the  said  Acts,  to  grant  to  any  such 
occupier  or  occupiers  a  licence  in  writing 
authorising  such  occupier  or  occupiers  to 
appoint  any  one  of  his  or  her  seryant  or 
seryants  named  in  such  licence  to  watch 
and  gaard  such  house,  tenement  or  build- 
ing in  the  night  time,  and  that  the  abiding 
of  such  a  licensed  seryant  therein  for  the 
purpose  only  of  watching  and  gpiarding 
the  same  under  such  licence,  shall  not 
render  the  occupier  thereof  liable  to  the 
duties  by  the  said  Acts  granted  for  the 
year  in  which  such  exemption  shall  be 
allowed."     Now  it  would  strike  one  that 
if  my  yiew  of  the  Act  of  43  GFeo.  3  be 
correct,  an  exemption  such  as  the  one  1 
haye  last  read  might  be  held  to  include 
the  case  of  a  seryant  going  into  premises 
for  the  purpose  of  protection,  residing 
there  during  the  night,  and  "residing" 
there  in  the  sense  which  I  haye  put  upon 
fche  term  in  the  first  Act,  namely,  residing 
there  with  his   wife  and  family.     One 
would  suppose,  therefore,  if  my  yiew  be 
correct,  there  would  be  a  proyision  that 
the  exemption  should  not  extend  so  far. 
And  that  is  exactly  what  we  find,  because 
the  Act  goes  on  to  say,  "And  which 
licence  shall  not  in  any  case  extend  to 
authorising  any  seryant  or  servants  to  be 
named  therein,  or  any  part  of  his  or  her 
family,  to  inhabit  or  dwell  in  any  such 
house,  tenement  or  building  as  a  place  of 
residence,  anything  in  the  said  Acts  con- 
tained to  the  contrary  notwithstanding." 
No  doubt  it  may  be  said  that  this  proviso 
is  put  in  ex  majori  cautela ;  but  bearing  in 
mind  the  practice  of  commissioners,  by 
which  they  allowed  exemption  in  cases  of 
caretakers  with  their  wives  and  families, 
this  Act  appears  to  me  strongly  to  con- 
firm my  yiew  that,  except  where  the 
Legislature  has  expressly  excluded  the 
interpretation,   the  exemption   with  re- 
spect  to  an   ordinary  caretaker  might 
extend  to  the  caretaker  and  those  residmg 
with  him  in  the  ordinary  way  as  his 
family. 

When  we  come  to  the  existing  Act,  the 
restriction  in  6  Geo.  4.  c.  7  is  done  away 
with  altogether,  the  words  used  being 
yery  similar  to  those  used  in  48  Goo.  3. 
It  appears  to  me,  therefore,  that,  if  this 
were  the  case  of  an  ordinary  caretaker, 
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the  mere  fact  of  his  residing  there  with 
his  wife  and  family  would  not  exclade  the 
occupier  of  the  building  from  the  benefit 
of  the  exemption  which  is  given  by  these 
Acts.  But  I  think,  upon  the  facts  stated 
by  the  commissioners,  that  this  is  not  the 
case  of  an  ordinary  caretaker.  It  is  not 
the  case  of  a  man  occupying  one  or  two 
rooms  for  the  ordinary  purpose  of  guard- 
ing the  premises,  but  of  a  man  occupying, 
with  his  wife,  family  and  a  servant,  a 
considerable  part  of  the  building.  I 
therefore  think  on  that  ground  alone  this 
appeal  ought  to  be  allowed.  But  there  is 
another  ground  also  :  the  words  of  section 
11  of  the  statute  under  consideration  refer 
to  the  case  of  a  "  servant  or  other  person." 
It  appears  to  me  that  the  Legislature  is 
using  the  term  "  servaut  "  in  its  ordinary 
and  popular  sense ;  that  is  to  say,  not  in 
the  sense  in  which  a  clerk  or  manager 
may  be  called  the  servant  of  his  employer, 
but  in  the  sense  of  an  ordinary  menial  or 
domestic  servant.  I  think  that  is  borne 
out  by  the  Act  of  6  Geo.  4.  c.  7,  which 
speaks  of  the  occupier  putting  into  his 
premises  his  "servant  or  servants.''  If 
so,  what  is  the  meaning  of  the  words 
"  other  person."  I  do  not  propose  to  de- 
fine those  words  exactly;  definitions  are 
proverbially  dangerous  ;  but  I  think  it  is 
obvious  that  by  the  words  "other  per- 
sons "  a  person  of  the  same  kind  and 
description  as  a  domestic  servant  is  meant 
— a  person  standing  somewhat  on  the 
same  footing,  and  subject  to  the  same 
conditions.  A  good  illustration  would 
be  the  case  of  a  policeman  put  in  to  watch 
and  guard  an  unoccupied  house  or  trade 
premises.  If  so,  it  is  obvious  that  a  clerk 
with  a  salary  of  1502.  a  year  is  not  within 
the  description  of  "  servant  or  other  per- 
son." 

On  these  grounds,  therefore,  I  think  the 
appeal  should  be  allowed.  I  would  merely 
add,  with  reference  to  the  difficulty  of 
drawing  the  line  in  cases  under  this  Act, 
that  the  commissioners  must  draw  the 
line  for  themselves.  If  they  had  found 
as  a  fact  that  the  caretaker  in  the  present 
case  was  a  caretaker  simply,  and  was  a 
"  servant  or  other  person  "  within  section 
11,  although  we  might  think  their  finding 
erroneous,  I  do  not  think  we  ought  to 
interfere.     But  here  the  object  of  the 


commissioners,  as  appears  from  the  Special 
Case,  was  to  submit  to  the  Court  the  very 
questions,  and  we  are  therefore  justified 
in  giving  our  decision  upon  them. 

Baqoallat,  L.J. — I  agree  in  thinking 
that  this  appeal  should  be  allowed ;  and  I 
prefer  to  rest  my  decision  on  the  groand 
that,  upon  the  facts  stated  in  the  Dpecial 
Case,  Mr.  Kepell  cannot  be  regarded  as  a 
servant  or  other  person  dwelling  in  the 
tenement  in  question  for  the  protection 
thereof  within  the  intent  and  meaning  of 
the  statute,  without  expressing  any  opi- 
nion as  to  whether,  if  Mr.  Kepell  could 
be  regarded  as  such  a  servant  or  other 
person,  his  dwelling  on  the  premises, 
together  with  his  wife  and  other  members 
of  his  family,  would  deprive  the  respon- 
dent of  the  right  to  claim  exemption. 
As  at  present  advised  I  should  be  dis- 
posed to  doubt  whether  the  circumstance 
that  his  wife  or  any  other  members  of  his 
family  resided  with  the  caretaker  would 
necessarily  deprive  his  employer  of  the 
right  to  claim  exemption.  My  reasons 
for  holding  that  Mr.  Kepell  was  not  a 
servant  or  other  person  within  the  mean- 
ing of  the  statute  are  the  same  as  those 
which  have  been  expressed  by  Lord  Jus- 
tice Thesiger,  and  I  do  not  repeat  them. 

Judgment  reversed. 

Solicitors— The  Solicitor  of  Inland  Revenue,  for 
appellant ;  Saffery  &  Huntley,  for  respondent. 
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[IN  THE  COURT  OF  APPEAL] 
(^Appeal  from  the  Queen* 8  Bench  Division.) 

1880.    1  WABBURTON  {appellant)  v,  hby- 
r.  17./ 


Nov. 


WORTH  (respondent).* 


Master  and  Servant — Contract  of  Service 
— Weekly  Hiring — Piece  Work — Forfeiture 
of  Wages — The  Employers  amd  Workmen 
Act,  1875  (38  ^  39  Vict.  c.  90),  s.  11. 

By  section  \h  of  the  Employers  and 
Workmen  Act,  1875,  ^*in  the  case  of  a 
....  tooman  subject  to  the  provisions  of 
ike  Factory  Acts,  1833  to  1874s  any  for. 
feiture  on  the  ground  of  absence  or  leawng 
work  shall  not  be  deducted  from  or  set  off 
against  a  claim  for  wages  or  other  sum  due 
for  work  done  before  such  absence  or  leaving 
work,  except  to  the  amount  of  the  damage 
(if  any)  which  the  employer  may  liave  sus^ 
tained  by  reason  of  such  absence  or  leawng 
work." 

The  appellant,  a  woman  subject  to  the 
provisions  of  the  Factory  Acts,  1833  to  1874, 
worked  in  a  cloth  factory  on  the  terms  that 
the  employment  should  be  terminaied  by 
either  party  on  giving  fourteen  days*  notice, 
to  be  given  on  a  Saturday ;  and  that  any 
person  leaving  his  or  her  work  without 
giving  this  notice,  or  before  the  expiration 
thereof,  should  forfeit  or  lose  all  wages  then 
due  or  earned  or  unpaid.  The  appellant 
was  paid  for  each  piece  of  work  done,  the 
practice  being  that  all  the  work  completed 
was  carried  into  the  warehouse  and  booked 
up  at  three  o* clock  on  Wednesday,  and  paid 
for  on  the  Saturday  following,  work  done 
after  three  o'clock  being  carried  forward  to 
^following  week. 

The  appellant  left  her  work  without  notice 
before  three  o'clock  on  a  WednesdoA/,  having 
carried  in  the  work  she  had  completed  up 
to  twelve  o'clock.  No  damage  was  caused 
to  her  employer  by  reason  of  her  so  leaving. 
On  a  complaint  made  by  her  in  order  to 
recover  for  the  work  so  carried  in.  Justices 
stated  a  case  setting  out  the  foregoing  facts, 
and  containing  a  finding  thai  she  was  em' 
ployed  on  a  weekly  hiring : — 

Held  (reversing  the  judgment  of  the 
Queen's  Bench  Division),  that  the  appellant 
was  employed  to  do  piece  work,  and  not  on 

*  Coram  BaggaUajr,  LJ.;  Brett,  L.J.;  and 
Cotton,  LJ. 

Vox.  50.~<).B.,  C.P.  ^  EzoH. 


a  weekly  hiring ;  that  the  price  of  the  work  ' 
was  due  when  she  left  her  employment,  so 
thai  sectio^i  11  applied  to  prevent  a  forfei- 
ture; and  therefore  that  she  was  entitled 
to  recover.  (Per  Beett,  L.J.,  and  Cotton, 
L.J.),  where  there  is  a  weekly  hiring,  and 
the  operative  leaves  work  before  the  end  of 
the  week,  no  wages  are  "  due  "  within  seC' 
tion  11,  which,  therefore,  does  not  apply. 

Gregson  v.  Watson  (34  Law  Times 
Bep.  N.S.  143)  distinguished. 

Appeal  from  a  jadgment  of  the  Qaeen's 
Bench  Division  (Cockbam,  G. J.,  Lush,  J., 
and  Manisty,  J.),  on  a  case  stated. 

Upon  the  hearing  of  a  complaint  made 
under  sections  4  and  9  of  the  Employers 
and  Workmen  Act,  1875  (38  &  39  Vict. 
0.  90),  Justices  stated  a  case  for  the 
opinion  of  the  Queen's  Bench  Division, 
which,  so  far  as  is  material,  was  as  fol- 
fows : — 

4.  Upon  the  hearing  of  the  said  com- 
plaint it  was  proved  on  the  part  of  the 
appellant,  and  found  as  a  fact,  that  she  was 
a  weaver  in  the  employ  of  the  respondent, 
who  is  a  power-loom  cloth  manufacturer 
in  the  borough  of  Blackburn,  and  was 
paid  by  the  piece. 

5.  That  the  rules  hereto  annexed  were 
in  force  in  the  mill  of  the  respondent. 

6.  That  all  work  done  at  the  respon- 
dent's mill  is  booked  up  at  three  o'clock 
on  the  Wednesday  afkernoon  in  each  week, 
and  paid  for  on  the  following  Saturday ; 
all  work  booked  after  three  o'clock  on 
the  Wednesday  afternoon  being  carried 
forward  to  the  following  week. 

7.  That  on  Wednesday,  the  29th  of 
October,  1879,  at  a  quarter-past  twelve 
o'clock  at  noon,  the  appellant  carried  the 
cuts  which  she  had  completed  into  the 
warehouse  and  had  them  booked,  and 
then  returned  to  her  looms  until  half-past 
twelve  o'clock  at  noon  when  the  work 
stopped  for  dinner,  and  then  left  her 
work  without  having  given  the  required 
notice. 

8.  That  on  the  following  Saturday,  the 
1st  of  November,  the  appellant  applied  to 
the  respondent  for  thirteen  shillings  and 
fourpenoe,  the  amount  of  wages  which 
she  alleged  to  be  due  at  the  time  she  left, 
and  when  she  had  completed  the  cuts  in 
her  looms ;  but  payment  was  refused  on 
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the  ground  that  thej  were  forfeited  by 
rales  15  and  16. 

10.  That  the  average  amount  of  wages 
earned  in  one  week  in  the  respondent's 
mill  was  sixteen  shillings  and  sixpence. 

11.  That  there  was  no  claim  made  by 
the  respondent  against  the  appellant  for 
damage  or  loss  sustained  in  consequence 
of  her  having  left  her  work  without 
notice. 

14.  We  found  that  the  hiring  was  a 
weekly  one,  and  that  the  appellant  was 
a  woman  subject  to  the  provisions  of  the 
Factory  Acts. 

15.  We,  being  of  opinion  that  Che  week 
ended  at  three  o'clock  on  the  Wednesday 
afternoon,  and  not  at  a  quarter-past  twelve 
at  noon,  also  that  the  appellant  had  not 
completed  her  work  when  she  left  her 
work  without  notice,  and  therefore  that  no 
wages  were  then  due  to  her,  dismissed  the 
said  complaint  as  before  stated. 

16.  The  question  of  law  arising  on  the 
above  statement  therefore  is,  whether,  in 
point  of  law,  the  judgment  for  the  respon- 
dent is  correct. 

The  following  are  the  material  rules 
referred  to  in  the  case  : — 

Rule  15 :  '^  No  person  shall  leave  his 
or  her  work  for  any  cause  whatever, 
without  giving  fourteen  days'  previous 
notice ;  such  notice  to  be  given  in  the 
warehouse  on  a  Saturday.  The  same 
notice  shall  be  given  by  the  master,  ex- 
cept in  the  cases  provided  for  or  referred 
to  by  rules  3,  4,  6,  6  and  12." 

Rule  16  :  "  Any  person  leaving  his  or 
her  work  without  giving  the  notice  re- 
quired by  rule  15,  or  before  the  expiration 
thereof,  shall  forfeit  and  lose  all  wages 
then  due  or  earned  or  unpaid,  and  shall 
also  be  liable  to  be  proceeded  against 
according  to  law,  as  if  there  had  been  no 
such  forfeiture." 

Hopwood  and  B.  8.  Wrighty  for  the 
appellant. — The  case  was  not  fully  argued 
in  the  Queen's  Bench  Division,  and  the 
Court  wishing  the  decision  in  Gregson  v. 
Wdtson  (1)  to  be  tested  in  the  Court  of 
Appeal,  gave  a  formal  judgment  for  the 
respondent.  It  is  submitted  that,  if  there 
was  a  weekly  hiring  as  found  by  the 

(1)  34  Law  Times  Rep.  N.a  143. 


Justices,  section  11  applies  to  prevent  a 
forfeiture  of  the  amount  representing  the 
value  of  the  work  done  by  the  appellant 
up  to  the  time  of  her  leaving  the  employ- 
ment. Section  3  of  the  Act  provides 
that  claims  between  employer  and  work- 
man, whether  liquidated  or  unliquidated^ 
may  be  adjusted  in  the  County  Court. 
Here  the  appellant  was  entitled  to  be 
paid  on  a  quantum  meruit  for  the  work 
done  up  to  the  time  she  left.  The  Legis- 
lature, by  passing  section  11,  intended  to 
give  peculiar  protection  to  women  and 
children.  The  sum  claimed  was  "  due  " 
within  the  meaning  of  the  Act  when  she 
left,  though  it  was  not  payable  till  the 
following  Saturday.  The  decision  in 
Gregson  v.  Watson  (1)  was  wrong.  If 
the  Justices  were  wrong  in  finding  a 
weekly  hiring,  the  sum  claimed  was  clearly 
'*  due  "  and  earned  when  the  appellant 
carried  in  her  work ;  and,  there  being  no 
allegation  of  any  loss  sustained  by  the 
employer  in  consequence  of  her  leaving 
work,  section  11  applies  to  prevent  a 
forfeiture  of  any  part  of  that  sum. 

Gully  and  Attenhoroughy  for  the  respon- 
dent.— Section  11  was  not  intended  to 
give  relief  against  any  forfeiture  of 
wages  at  common  law ;  it  was  meant 
only  to  provide  against  forfeitures  under 
special  contracts  like  that  contained  in 
these  printed  rules,  and  with  respect  to 
such  contracts  the  Act  allows  a  forfeiture 
only  to  the  extent  of  the  damage  actually 
sustained  by  the  employer.  Here  there 
was  a  weekly  hiring,  the  amount  of  the 
weekly  wages  being  computed  according 
to  the  pieces  of  work  carried  in.  In 
Saunders  v.  Whittle  (2)  the  plaintiff  was 
to  be  paid  at  the  rate  of  7d.  per  hour, 
payable  every  Saturday  at  noon,  and  the 
Court  held  that  there  was  a  weekly  hiring, 
and  that  the  plaintiff  having  left  his 
work  before  the  end  of  a  week  could  not 
recover  anything  in  respect  of  that  work. 
In  Walsh  V.  Walley  (3),  the  contract  was 
similar  to  the  present  one,  and  the 
Queen's  Bench  Division  held  that  the 
plaintiff,  a  workman,  who  had  left  with- 
out giving  the  notice  provided  for  in  the 
rules,  could  not  recover  for  work  done 

(2)  33  Law  Times  Rep.  N.S.  816. 
K  (3)  43  Lav  J.  Rep.  Q3.  102 ;  Lftw  Sep.  9  Q.B. 
367. 
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up  to  the  time  of  booking  up.  The 
decision  in  Oregson  y.  Watson  (1)  was 
right,  and  should  govern  the  present 
case. 

Baggallat,  L.J. — If  there  had  been  a 
simple  finding  in  this  case  that  the  hiring 
was  a  weekly  hiring,  I  should  have  en- 
tertained very  great  donbt  whether  we 
oonld  dissent  from  that  finding.      Bat 
those  who  stated  the  case  have  not  only 
said  what  their  finding  is,  but  have  set 
ont  in  the  case  all  the  material  circum- 
stances upon  which  they  came   to  the 
conclusion ;    and    this    finding   becomes 
rather  an  inference  of  law  than  a  pure 
question  of  fact.     Now  I  find  &cts  stated 
upon  the  face  of  this  case  which  lead  me 
to  dissent  from  the  view  expressed  in 
paragraph  14  of  the  case,  that  there  was 
a  weekly  hiring  here.     No  doubt  it  was 
a  hiring  of  a  weekly  character  because 
the  payment  was  to  be  on  every  Saturday. 
But  the  amount  to  be  paid  is  regulated 
by  the  quantity  of  piece-work  done.    The 
arrangement  for  payment  was  one  for 
the  practical  convenience  of  the  employers, 
and  I  do  not  think  that  the  fact  that  the 
work  was  booked  up  on  the  Wednesday 
has  any  material  bearing  upon  the  ques- 
tion of  what  was  the  nature  of  the  con- 
tract.  There  is  the  additional  stipulation, 
in  role  15,  that  the  operatives  on  the  one 
hand,  and  the  employers  on   the  other, 
were  bound  not  to  put  an  end  to  the 
employment     without    giving     fourteen 
days'  notice,  to  expire  on  a  Saturday; 
that  stipulation  is  inconsistent  with  the 
hiring  being  a  weekly  one.      I  am  of 
opinion  that  the  operative  was  engaged 
to  do  piece-work,  and  that  the  price  of  it 
was  earned  before  she  absented  herself 
from  her  work.     It  is  not  contended  that 
if  the  mone^  was  earned  it  was  forfeited 
within  section  11  of  the  Act,  to  any  ex- 
tent, because  the  employer  was  damaged 
by  her  leaving  work ;  but  it  is  said  that 
there  was  a  weekly  hiring,  that  she  ab-^ 
sented  herself  before  the  work  was  com- 
pleted, and  therefore  that  no  wages  at  all 
were  due  to  her.    As  to  the  cases  cited, 
in  Oregson  v.    Watson   (1)    the    Court 
thought  themselves  bound  by  the  find- 
ings of  the  County  Court  Judge,   that 
thm  had  been  a  weekly  hiring,  so  that 
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the  case  has  no  application  to  this.  In 
Walsh  V.  Wcdley  (3)  the  sum  claimed 
was  forfeited  in  either  view,  whether  the 
hiring  was  weekly  or  not. 

Brett,  L.J.  —  I  am  of   opinion  that 
the  facts  set  out  in  the  earlier  part  of  the 
case  stated  shew  that  the  agreement  was 
for  piece-work,  to  be  paid  for  by  the  piece 
and  not  for  a  weekly  hiring.     Paragraph 
14  of  the  case  is  a  finding  that,  accord- 
ing to  the  view  of  the  Justices   upon 
those  facts,  there  was  a  weekly  hiring 
for  weekly  wages.    If  we  had  been  bound 
by  that  finding,  and  if  the  appellant  had 
left  the  service  before  the  end  of    the 
week  and  before  her  wages  became  due, 
I  am  clearly  of  opinion  that  section  11 
would  have  had  no  application  whatever 
to  this    matter,   because  the   appellant 
would  have  been  seeking  to  recover  be- 
fore the  Justices  a  sum  which  had  never 
become  due,  or  could  become  due,  to  her. 
But  I  think  the  facts  set  out  at  the  be- 
ginning of   the  case  do  not  justify  the 
opinion  of  the  magistrates  that  this  was 
a  hiring  for  weekly  wages.    In  one  sense 
it  was  so,  no  doubt,   because  the  work 
was  to  be  paid  for  weekly ;  but  in  my 
view  the  contract  was  that  the  appellant 
was  to  do  piece-work,  and  to  be  paid  a 
fixed  price  for  each  piece.  As  she  finished 
each  piece  the  price  would  be  earned,  but 
not  yet   '*due!'   in  the  sense  of   being 
payable.      The   price  was    not    payable 
till  the  subsequent  Saturday,  and  it  was 
then,  in  the  sense  of  being  payable,  *'  due  " 
only  in  respect  of  work  completed  up  to 
three  o'clock  on  the  previous  Wednesday. 
As  to  work  done  after  three  o'clock,  that 
was  to  be  paid  for  on  the  next  Saturday  but 
one.     But  the  price  was  earned,  and  in 
that    sense    due,   though    not    payable, 
when  the  work  was  finished  and  taken 
in.     Another  collateral  part  of  the  con- 
tract was  that  the  appellant  should  work, 
on  the  terms  of  her  being  paid  for  each 
piece  of  work,  as  finished,  from  week  to 
week,  until   she  gave  or  received  four- 
teen days'   notice   to  leave,   the   notice 
to  expire  on  a   Saturday.     The  hiring 
was  therefore  weekly  in  the  sense  that 
it  was  from  Saturday  to  Saturday — from 
week  to  week — to  be  put  an  end  to  by 
either  party  by  fourteen  days*  notice  to 


140 


atJEEirS  BENCH,  COMMON  FLSA8  AND  EXOHEQtnER. 


[N.  S. 


Warhurton  v.  Heyworth  (App.\  Q.B, 

end  on  Saturday.  The  contract,  there- 
fore, was  doable  and  collateral.  Suppose 
the  case  of  a  man,  as  distinguished  ^om  a 
woman  or  child,  working  under  this  con- 
tract, who  left  his  work  without  giving  the 
notice  required :  then  the  money  earned 
by  him  for  the  piece-work  he  had  finished 
would  be  forfeited  under  rule  16.  There- 
fore, if  the  appellant  had  been  a  man, 
under  the  circumstances  which  have  hap- 
pened, the  payment  for  piece-work  would 
have  been  forfeited.  It  is  obvious,  from 
the  statements  in  the  case,  that  the 
Justices'  view  was  that  the  appellant's 
money  was  earned  and  due,  but  that  it 
had  become  forfeited  by  virtue  of  rule 
15.  I  think  that  rule  would  have  caused 
a  forfeiture  of  the  money  due  to  the  ap- 

?ellant  but  for  section  11  of  the  Act. 
'he  Act,  in  my  view,  refers  only  to  for- 
feitures of  money  due,  and  limits  the 
effect  of  them  to  a  certain  extent  when 
the  contract  is  with  a  woman,  child  or 
young  person.  The  section  does  not 
wholly  do  away  with  forfeitures,  but,  if 
damage  is  done  to  the  employer  by  rea- 
son of  the  operative  leaving  work,  re- 
quires that,  with  respect  to  forfeiture  by 
virtue  of  the  contract,  the  employer  shall 
deduct  only  the  amount  of  that  damage. 
It  is  not  intended  to  wholly  abrogate 
clauses  in  a  contract  which  work  for- 
feitures, but  it  is  intended  to  protect 
young  persons,  women  and  children  from 
so  violent  and  arbitrary  a  clause  as  rule 
15  in  the  present  case.  I  cannot  agree 
with  Mr.  Hopwood's  construction  of  the 
section,  that,  if  this  had  been  a  weekly 
hiring,  the  appellant  would  have  been 
entitled  to  recover  the  value  of  her  work 
until  she  left  her  service.  No  damage  to 
the  employer  is  claimed  or  alleged  here, 
and  there  is  no  forfeiture  of  any  part  of 
money  due  to  the  appellant,  because  the 
forfeiture  is  set  aside  by  the  operation  of 
the  Act. 

I  am  therefore  of  opinion  that  the  ap- 
pellant is  entitled  to  the  whole  of  her 
claim.  This  decision  is  not  necessarily 
contrary  to  any  of  the  cases  which  were 
cited  in  argument.  In  those  cases  there 
was  a  finding  of  fact  as  to  the  existence 
of  a  weekly  hiring,  and  not  an  inference 
of  law  to  be  drawn  from  certain  facts. 
Here  the  finding  as  to  the  weekly  hiring 


is  either  inconsistent  with  the  findings 
in  the  other  part  of  the  case,  or  it  is  an 
inference  of  lieiw. 

Cotton,  L.  J. — The  Queen's  Bench  Divi- 
sion  assumed  that  this  case  was  covered 
by  Oregson  v.  Watson  (1).  I  think  the 
law  was  correctly  laid  down  in  that  case 
with  respect  to  the  true  construction  of 
section  11.  In  my  opinion  that  section 
was  not  intended  by  the  Legislature  to 
give  any  persons  coming  within  it  a  right 
to  payment  for  work  done  which  they 
would  not  have  had  by  the  common  law ; 
but  it  was  intended  to  provide  for  for- 
feitures under  rules  like  those  in  question 
here.  As  pointed  out  by  Mr.  Hopwood, 
forfeiture  is  the  loss  of  something  to 
which  the  person  who  incurs  the  for- 
feiture would  otherwise  be  entitled.  The 
words  of  the  section  arq  clear,  that  any 
forfeiture  shall  not  be  deducted  from  or 
set  off  against  a  claim  for  '*  wages  or 
other  sum  due."  It  is  aimed  at  rules 
like  these,  and  does  not  apply  to  cases 
where  the  wages  or  other  sums  are 
by  the  common  law  not  due.  The  diffi- 
culty here  is  to  decide  whether  or  not 
we  are  bound  by  the  finding  in  the  spe- 
cial case  that  this  was  a  weekly  hiring. 
Now  that  is  an  inference  of  law.  The 
finding  is  inconsistent  with  the  terms  of 
rule  15,  which  provides  that  fourteen 
days'  notice,  to  end  on  Saturday,  must 
be  given  in  order  to  put  an  end  to  the 
employment;  and,  in  my  opinion,  we 
must  look  at  all  the  facts  stated,  and  draw 
an  inference  of  law  as  to  whether  the 
hiring  was  weekly  or  not.  It  is  stated 
that  the  appellant  worked  in  a  mill, 
and  was  paid  by  the  piece ;  that  the 
quantity  of  piece-work  done  by  her 
was  ascertained  every  Wednesday,  and 
that  by  custom  she  was  not  paid  for  it 
till  the  next  Saturday.  The  booking  up 
of  the  work  on  Wednesday  was  merely 
the  mode  of  ascertaining  what  sum  was 
to  be  paid  at  the  end  of  the  week  for  the 
work  done  up  to  three  o'clock  on  the 
previous  Wednesday.  Then  there  is  the 
stipulation  that  the  person  employed 
shall  not  leave  her  work  without  giving 
fourteen  days'  notice,  to  end  on  oatur- 
day.  I  am  of  opinion  that  the  contract 
was  for  work  to  be  paid  for  by  the  pieo^ 
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and  not  for  a  weekly  hiring,  and  that  the 
stipnlation  for  fourteen  days'  notice  was 
a  separate  and  collateral  term,  for  the 
breach  of  which  either  party  could  re- 
cover damages. 

Therefore,  there  being  no  damage  to 
the  employer  by  reason  of  the  appellant 
haying  left  her  work,  the  forfeiture  is, 
by  yirtne  of  section  11,  not  enforceable 
at  all,  and  the  appellant  is  entitled  to 
recoyer  the  whole  amount  claimed. 

Judgment  reversed, 

Solieiton — Shaw  &  Tremellen,  agents  for  Ains- 
worth,  Son  &  Phillipe,  Blackbnm,  for  appellant; 
£.  Doyle  &  Sons,  agents  for  T.  &  B.  G.  Bad- 
diffe,  Blackburn,  for  respondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.    1 

Noy.  8.     >  ALLEN  V.  GABBUTT. 

Dec.  13.  J 

County  Court — Admiralty  Jurisdiction 
— Action  in  rem  for  Necessaries — Otvner 
domiciled  in  Qreat  Britain — County  Courts 
Admiralty  Jurisdiction  Act,  1868  (31  ^  32 
Vict.  e.  71),  ss.  2  and  3. 

A  County  Court  exercising  Admiralty 
jurisdiction  under  the  provisions  of  the 
County  Courts  Admiralty  Jurisdiction  Act, 
1868,  ca/nnot,  as  such,  entertain  a  claim  for 
necessaries  against  a  British  ship,  whose 
oumer  is  domiciled  in  Great  Britain,  for  the 
Admiralty  Court  could  not  itself  entertain 
such  a  dadm,  a/nd  the  jurisdiction  of  a 
County  Court  is  not  more  extensive  in  this 
respect. 

The  Dowse  (39  Law  J.  Rep.  Adm.  46) 
f (Mowed  and  approved. 

Motion  for  a  prohibition,  directed  to 
the  Judge  of  the  City  of  London  Court, 
forbidding  him  to  proceed  with  the  hear- 
ing of  an  action  on  the  Admiralty  side, 
for  necessaries  supplied  to  the  ship  Mer~ 
ihyr.  The  action  was  an  action  in  rem. 
The  ship  was  a  British  ship,  and  the 
owners  were  domiciled  in  England. 

Oainsford  Bruce^  for  the  defendant. — 
The  Judge  of  the  Ci^  of  London  Court 
has  no  jurisdiction  to  hear  the  action.  It 
is  cleaFi  and  is  admitted  by  the  other 


side,  that  the  High  Court  of  Admiralty 
has  no  jurisdictiou  in  such  a  suit  as  this, 
namely,  in  a  proceeding  for  necessaries 
against  a  British  ship,  whose  owners  are 
domiciled  in  England.  It  is  only  in  cases 
where  the  owner  is  domiciled  out  of 
England  that  the  High  Court  of  Ad- 
miralty has  jurisdiction  in  such  an  action. 
It  is  contended,  on  the  other  side,  that 
although  the  High  Court  of  Admiralty 
has  no  jurisdiction  in  such  a  cause,  a 
County  Court,  which  for  the  present 
purpose  the  City  of  London  Court  is, 
has,  by  virtue  or  the  provisions  of  the 
County  Courts  Admiralty  Jurisdiction 
Act,  1868  (31  &  32  Vict.  c.  71),  ss.  2  and 
3.  That  Act  gave  Admiralty  jurisdiction 
to  Coxmij  Courts,  and  the  words  used  in 
section  3  are  general — **  any  cause  for 
necessaries ;  **  and  the  plaintiff  contends, 
and  the  Judge  of  the  City  of  London 
Court  held,  that,  by  those  words,  juris- 
diction was  given  to  the  County  Courts 
in  any  cause  for  necessaries  whatever, 
and  that  the  limitation  affixed  to  the 
jurisdiction  of  the  High  Court  of  Ad- 
miralty was,  in  the  case  of  causes  triable 
in  a  County  Court,  removed.  Such  a 
construction  is  clearly  wrong — The  Dowse 
(1)  ;  Ex  parte  Michael  (2). 

He  was  stopped  by  the  Court. 

Myhurgh,  for  the  plaintiff. — By  31  & 
32  Vict.  c.  71  jurisdiction  in  Admiralty 
causes  was  given  to  County  Courts.  Be- 
fore that  Act  they  had  no  such  jurisdic- 
tion ;  their  juris£ction  is  therefore  that 
which  is  defined  by  that  Act. 

[CocKBUBN,  C.J. — That  Act  confers 
upon  County  Courts  Admiralir  juris- 
diction ;  that  is  to  say,  it  gives  jurisdiction 
in  cases  in  which  the  Hi^h  Court  of 
Admiralty  formerly  had  jurisdiction,  but 
it  does  no  more.] 

It  has  been  decided  that  it  does,  in 
The  Alina  (3) ;  the  question  now  raised 
is  concluded  by  that  case. 

[BowBN,  J. — The  decision  in  that  case 
was  upon  the  interpretation  of  a  subse- 
quent Act,  32  &  33  Vict.  c.  51.] 

(1)  39  Law  J.  Bep.  Adm.  46;  Law  Rep.  3  A. 
&  £.  135. 

(2)  41  Law  J.  Hep.  Q.B.  349  ;  Law  Rep.  7  Q.B. 
658. 

(3)  49  Law  J.  Rep.  PJ).  40 ;  Law  Rep.  5  Ex.  P. 
227. 
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The  present  point  was  decided  by  that 
case.  There  are  no  words  of  limitation 
in  the  section  now  nnder  consideration. 

[BowEN,  J. — Is  not  Everard  v.  Kendall 
(4)  a  decision  against  you  ?] 

That  decision  is  overruled  by  The 
Alina  (3).     The  two  Acts  are  analogous. 

[BowBN,  J. — You  cannot  say  they  are 
quite  analogous.  Look  at  the  preamble. 
And  the  second  Act  does  not  deal  with 
Admiralty  causes  alone,  but  with  maritime 
causes  in  addition.] 

Admiralty  and  maritime  are  conver- 
tible terms,  and  The  Alina  (3)  applies 
equally  to  both  Acts. 

Gur,  adv,  vult. 

The  written  judgment  of  the  Court  (5) 
was  (on  Dec.  13)  delivered  by 

Manisty,  J. — This  is  a  proceeding  in  rem 
bgr  action  in  the  City  of  London  Court 
for  necessaries  supplied  to  the  ship 
Merthyr, 

On  the  8th  of  November  Mr.  Gainsford 
Bruce  moved  for  a  prohibition  to  restrain 
the  Judge  of  that  Court  from  proceeding 
further  with  the  action,  on  the  ground 
that  the  ship  was  a  British  ship,  the 
owners  of  which  were  domiciled  in  Great 
Britain  at  the  time  of  the  institution  of 
the  cause  ;  consequently,  as  he  contended, 
the  Court  had  no  jurisdiction  to  entertain 
the  action. 

Mr.   Myburgh  shewed  cause. 

It  has  long  been  settled  law  that,  in- 
dependently of  statute,  the  Court  of  Ad- 
miralty has  no  jarisdiction  to  entertain 
a  suit  for  necessaries — The  Neptune  (6)  ; 
The  Pacific  (7). 

By  the  3  4  4  Vict.  c.  65.  s.  6  jurisdic- 
tion was  given  to  the  Court  of  Admiralty 
to  decide  claims  for  necessaries  supplied 
to  any  foreign  ship  or  seagoing  vessel, 
but  that  statute  only  applied  to  foreign 
vessels — The  Ocean  Queen  (8). 

By  section  5  of  the  Admiralty  Court 
Act,  1861  (24  Vict.  c.  10),  it  is  enacted 
that  the  Court  of  Admiralty  shall  have 

(4)  39  Law  J.  Rep.  C.P.  234 ;  Law  Rep.  6  C.P. 
428. 

(5)  MaDisty,  J.,  and  Bowen,  J.  (Cockbnm,  C.J., 
had  died  since  the  argument.) 

(6)  3  Hag.  Adm.  129  ;  on  appeal,  3  Enapp,  94. 

(7)  32  Law  J.  Rep.  Adm.  121. 

(8)  1  W.  Rob.  469. 


jurisdiction  over  any  claims  for  neces- 
saries supplied  to  anv  ship  elsewhere 
than  in  the  port  to  which  the  ship  be- 
longed, unless  it  is  shewn,  to  the  satis- 
faction of  the  Court,  that  at  the  time  of 
the  institution  of  the  cause,  any  owner 
or  part  owner  of  the  ship  is  domipiled  in 
England  or  Wales.  This  section  applies 
to  British  ships  only — The  BUa  A. 
Olarke  (9). 

By  section  2  of  the  County  Courts 
Admiralty  Jarisdiction  Act,  1868  (31  & 
32  Vict.  c.  71),  Her  Majesty  in  council 
was  empowered  to  give  Admiralty  juris- 
diction to  County  Courts ;  and  by  section 
3  it  is  enacted  that  any  County  Court 
having  Admiralty  jurisdiction  shall  have 
jurisdiction  to  try  and  determine  (among 
other  things)  any  .cause  as  to  a  claim 
for  necessaries,  in  which  the  amoimt 
claimed  does  not  exceed  150L 

By  section  2  of  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act, 
1869  (32  &  33  Vict.  c.  51),  any  County 
Court  having  Admiralty  jurisdiction  is 
empowered  to  try  and  determine  causes, 
as  to  (among  other  things)  any  claim 
arising  out  of  any  agreement  made  in 
relation  to  the  use  or  hire  of  any  ship ; 
and  by  section  3  of  that  Act  it  is  enacted 
that  the  jurisdiction  conferred  bv  that 
Act  and  by  the  Act  of  1868  may  oe  ex- 
ercised, either  by  proceedings  in  rem  or 
by  proceedings  in  personam. 

By  the  88th  section  of  the  Judicature 
Act,  1873,  Her  Majesty  is  empowered  to 
confer  on  any  inferior  Court  of  civil 
jurisdiction  the  same  jurisdiction  in 
Admiralty  as  any  County  Court  then  had 
or  might  thereafter  have. 

By  virtue  of  this  provision  and  an  Order 
in  Council,  the  City  of  London  Court  has 
the  same  Admiralty  Jurisdiction  as  a 
County  Court. 

Mr.  Bruce  contended  that  the  Act 
of  1868  did  not  confer  upon  a  County 
Court  a  more  extensive  jurisdiction  in  the 
case  of  a  claim  for  necessaries  than  that 
possessed  by  the  Court  of  Admiralty, 
and  that,  inasmuch  as  the  Court  of 
Admiralty  could  not  have  entertained  the 
present  action,  neither  could  the  City  of 
Ix)ndon  Court  entertain  it. 

(9)  Br.  &  Liuh.  82;  82  Law  J.  Bep.  Adm  .211. 
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In  support  of  that  contention  he  cited 
the  case  of  The  Dowse  (1),  decided  in 
June,  1870,  in  which  it  was  held  that  the 
Connty  Court  Admiralty  Jurisdiction 
Act,  1868,  does  not  confer  on  a  County 
Court  a  more  extensive  jurisdiction  as  to 
a  claim  for  necessaries  than  that  exer- 
cised by  the  Court  of  Admiralty. 

That  case  followed  and  adopted  the 
principle  of  the  decision  of  the  Court  of 
TDommon  Pleas  in  the  case  of  Everard  y. 
KendaU  (4),  decided  in  April,  1870. 

Mr.  My  burgh,  on  the  part  of  the  plain- 
tiff, admitted  that  the  Court  of  Admiralty 
could  not  have  entertained  the  action  in 
question,  but  he  contended  that  accord- 
ing to  the  true  constraction  of  the  Acts 
of  1868  and  1869,  a  County  Court  could, 
and  consequently  the  City  of  London 
Court  can,  entertain  and  decide  it. 

In  support  of  that  contention  he  cited 
the  case  of  The  Alina  (3),  decided  in 
February,  1880. 

Upon  referring  to  that  case,  it  will  be 
found  that  it  was  a  decision  as  to  the 
effect  of  the  Act  of  1869,  with  reference 
to  an  action  for  a  breach  of  a  charter- 
party,  as  to  which  jurisdiction  was  given 
to  the  County  Court,  in  express  terms, 
by  sub-section  1  of  section  2  of  the  Act 
of  1869. 

The  Court  of  Appeal  followed  and 
adopted  the  decision  of  the  Privy  Council 
in  the  case  of  The  Argos  and  The  Hew- 
sons  (10),  decided  in  1872. 

These  decisions  have  reference  to  the 
construction  of  the  Act  of  1869,  and  do 
not  touch  the  present  question,  which 
depends  upon  the  construction  of  the  Act 
of  1868. 

The  case  of  The  Dowse  (1)  is  in  point 
as  to  the  construction  of  the  Act  of  1868, 
and  we  should  probably  have  felt  bound 
to  foUow  it  even  if  we  had  doubted  its 
correctness,  but  we  do  not  entertain  any 
such  doubt.  There  will,  therefore,  be  a 
rule  absolute  for  a  prohibition. 


Solidton— J.  A.  &  H.  R  Farnfield,  for  plaintiff; 
Maples,  Teesdale  &  Co.,  agents  for  Scott  & 
Cooper,  Hall,  for  defendant. 
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(10)  42  Law  J.  Bep.  Adm.  1 ;  Iaw  Bep.  5  F.C. 
184. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.       1  TENNANT  AND  COMPANY  V,   ELLIS 
Nov.  15.    J        KISLINGBURY  AND  COMPANY. 

Practice — Gosts — Oounty  Courts  Ad- 
miralty  Jurisdiction  Act,  1868  (31  ^  32 
Vict  c.  71),  ss,  3  and  9— Orrfer  LF.  rule  1. 

Order  LV.  rule  1  of  the  Eules  of  the 
Supreme  Court,  1875,  which  provides  that 
**  where  any  action  is  tried  hy  a  jury  the 
costs  shall  follow  the  event,**  has  repealed 
section  9  of  the  County  Courts  Admiralty 
Jurisdiction  Act^  which  enacted  that  a 
plaintiff  who  should  not  recover  a  sum  ex^ 
ceeding  the  amount  to  which  the  County 
Court  has  jurisdiction  in  Admiralty  causes, 
should  not  he  entitled  to  costs  vrithout  a 
certificate  from  the  Judge  who  tried  the 
action. 

This  was  an  action  brought  in  the  High 
Court  of  Justice  for  damage  to  a  cargo  of 
sugar.  The  amount  claimed  was  under 
3002.  By  sub- section  3  of  section  3  of 
the  County  Courts  Admiralty  Jurisdic- 
tion Act,  1868  (31  &  32  Vict.  c.  71), 
jurisdiction  is  given  to  the  County  Court 
"  as  to  any  claim  for  damage  to  cargo  in 
any  cause  in  which  the  amount  claimed 
does  not  exceed  300Z.'' 

The  action  was  tried  by  a  jury,  who 
gave  a  verdict  for  73Z.  Zs,  \0d.  The 
Judge  gave  the  plaintiffs  judgment  for 
that  amount,  but  he  was  not  applied  to 
for  any  certificate  under  section  9  of  the 
above-mentioned  Act.  That  section  says, 
'*  If  any  person  shall  take  in  any  superior 
Court  proceedings  which  he  might  with- 
out agreement  have  taken  in  a  Coanty 
Court,  except  by  order  of  such  superior 
Court  or  of  a  County  Court  having  Ad- 
miralty jurisdiction,  and  shall  not  recover 
a  sum  exceeding  the  amount  to  which  the 
jurisdiction  of  the  County  Court  in  that 
Admiralty  cause  is  limited  by  this  Act, 
he  shall  not  be  entitled  to  costs  unless 
the  Jadge  of  the  Superior  Court  before 
whom  the  cause  is  bried  or  heard  shall 
certify  that  it  was  a  proper  Admiralty 
cause  to  be  tried  in  a  superior  Court." 

The  plaintiffs  in  due  course  applied  to 
the  Master  to  tax  their  costs ;  the  defen- 
dants objected  on  the  ground  that  the 
plaintiffs  had  recovered  less  than  300Z., 
and  the  Judge  bad  not  given  them  any 
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certificate.  The  Master,  having  conee- 
quently  refused  to  tax,  the  plaintiffs 
moved  for  an  order  to  the  Master  to  tax. 

Faichett,  for  the  plaintiffs,  relied  upon 
the  principle  of  the  decision  of  the  House 
of  Lords  in  Oamett  v.  Bradley  (I). 

Hilhery,  contra. 

Per  Cubum  (2) — Section  9  of  the 
County  Courts  Admiralty  Jurisdiction 
Act,  1868,  is  inconsistent  with  and  re- 
pealed by  Order  LV.  rule  1  of  the  Rules 
of  the  Supreme  Court,  1875,  and  the 
plaintiffs  are  entitled  to  their  costs. 

Order  as  prayed. 

Solicitors — Mark  Shephard,  for  plainti£& ;  F.  W. 
&  H.  Hilbery,  for  defendants. 


[IN  THE  EXCHEQUER  DIVISION.] 
1880       1  ^^^"^^  ^-  '^^^    PARKSIDE    MINING 
Dec    10      I  COMPANY.        THE     PAKKSIDB 

*  J  MINING  COMPANY  V,  SMITH. 

Arhitratiwi — Motion  to  set  aside  Award 
— Time — Makirhg  "  Complaint,** 

A  motion  to  set  aside  an  award  made  in 
an  action  in  July  may  be  made  on  notice 
of  motion  given  on  the  24ithfor  the  27th  of 
November, 

Sir  John  Holker  (Myburgh  with  him) 
moved  on  behalf  of  the  Parkside  Mining 
Company  to  set  aside  an  award  made  on 
the  14sth  of  July,  1880,  in  these  actions. 

The  SolicitoT'General  (Sir  Farrer  Her- 
schell)  (Grompton  with  him),  for  Smith, 
objected  that  the  motion  was  out  of  time. 

On  the  24th  of  November,  the  last  day 
but  one  of  Michaelmas  Term  in  the  old 
calendar,  a  motion  was  made  in  the 
Queen's  Bench  Division  to  set  aside  the 
award,  but  refused  on  the  ground  that  no 
notice  of  motion  had  been  given.  On  the 
same  day,  a  notice  of  motion  was  given 
for  the  27th  of  November. 

Section  2  of  9  &  10  Will.  4.  c.  15  en- 
acts  that  '*  any  arbitration  or  umpirage 
procured  by  corruption  or  undue  means 
shall  be  judged  or  esteemed  void  and  of 

(1)  48  Law  J.  Rep.  Exch.  186. 

(2)  Field,  J.,  and  Manisty,  J. 


none  effect,  and  accordingly  be  set  aside 
by  any  Court  of  law  or  equity,  so  as 
complaint  of  such  corruption  or  undue 
practice  be  made  in  the  Court  where  the 
rule  is  made  for  submission  to  such  arbi- 
tration  or  umpirage  before  the  last  day  of 
the  next  term  after  such  arbitration  or 
umpirage  made  and  published  to  the 
parties,  anything  in  this  Act  contained 
to  the  contrary  notwithstanding." 

Sir  John  Holker  cited  The  OorporaHon 
of  Huddersfield  v.  Jacomb  (1),  before  Vice- 
Chancellor  Malins,  and  affirmed  by  the 
Court  of  Appeal  (2).  In  that  case  an 
affidavit  had  been  filed,  but  the  decision 
governs  this  case  in  principle.  The 
motion  made  on  the  24th  of  November 
although  dismissed  was  a  complaint. 

The  Solicitor-Oeneralj  in  reply,  con- 
tended that  the  notice  of  motion  was  not 
"  a  complaint  in  the  Court "  within  the 
statute.  It  was  a  proceeding  outside 
the  Court  between  the  parties.  The  com- 
plaint in  the  Court  was  the  motion.  In 
The  Corporation  of  Huddersfield  v.  Jacomb 
(1)  an  affidavit  had  been  filed,  but  in  this 
case  nothing  had  been  done  in  the  Court. 

Hawkins,  J. — I  think  the  motion  toxj 
be  made.  It  is  said  that,  first,  the  motion 
in  the  Queen's  Bench  Division,  and,  se- 
condly, the  notice  of  motion,  were  a  suffi- 
cient complaint.  In  The  Corporation  of 
Huddersfield  v.  Jacomb  (1)  an  affidavit 
was  filed,  bui^^that  made  no  substantial 
difference.  Tne  notice  of  motion  was,  I 
think,  a  complaint  made  in  Court.  I  am 
not  disposed  to  disagree  with  that  deci- 
sion of  the  Court  of  Appeal.  In  defer- 
ence to  that  authority  I  think  we  must  so 
hold,  although  I  think  there  is  more  than 
was  supposed  in  the  argument  that  the 
motion  in  the  Queen's  Bench  was  a  com- 
plaint in  Court. 

Stephen,  J. — I  am  of  the  same  opinion. 
I  rest  it  on  the  case  in  the  Court  of  Ap- 
peal, and  not  on  the  other  ground. 

Solicitors — Holder,  Roberts  &;  Gillet,  agents  for 
Brockbank,  Holder  &  Brockbank,  Whitehaven, 
for  plaintiff;  Gregory  &  Co.,  agenta  for  J.  B. 
Musgrave,  Whitehaven,  for  defendants. 


(1)  43  Law  J.  Rep.  Ghanc  748. 

(2)  44  ibid.  96. 
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[IN  THE  EXCHEQUER  DIVISIGN.] 

1880.         "^    THE    ATTORNEY-QENEBAL    V. 
Nov.  29,  30.  I  THE     EDISON    TELEPHONE 

Dec.  1,  2,  8,  r      COMPANY      op      LONDON 
20.        J       (limited). 

TelegrapJu— 'Telegraph  Act,  1869— -Ea;- 
elunve  Privilege  of  the  Postmaster- General 
^Telephones, 

A  telephone,  communicating  the  sound  of 
the  voice  from  the  transmitting  to  tJie  re- 
ceiving  end,  by  means  of  a  wire  carrying  an 
electric  current,  is  a  telegraph  within  the 
meaning  of  sections  3  and  4i  of  the  Tele- 
graph Act,  1869,  whereby  an  exclusive 
prwUege  of  transmitting  communications 
by  telegraph  is  given  to  the  Postmaster- 
Oeneral. 

The  subscribers  to  a  telephone  exchange 
company  paying  a  rent  to  the  company  for 
the  convenience  of  any  two  cf  them  being 
put  into  communication  together  through 
the  medium  of  various  centres,  are  not 
within  the  exceptions  in  favour  of  private 
owners  engrafted  on  the  exclusive  privilege 
of  the  PostmOrSter-Qeneral  by  sections  4  and 
5  of  the  Telegraph  Act,  1869. 

Information  against  the  defendants  for 
transmitting,  or  aiding  in  transmitting 
telegrams  in  contravention  of  the  exclu- 
sive privilege  of  the  Postmaster- General, 
conferred  hj  section  4  of  the  Telegraph 
Act,  1869. 

The  Attomey-Qetieral  (Sir  H,  James), 
The  Solicltor-Qeneral  (Sir  F.  Herschell), 
E.  Kay^  Simpson,  W,  Kar slake  and  MouU 
ton,  for  the  Crown. 

Benjamin,  B,  E.  Webster  and  Oozens- 
Hardy,  for  the  defendants. 

The  facts  and  arguments  sufficiently 
appear  from  the  judgment. 

The  judgment  of  the  Court  (Pollock,  B., 
and  Stephen,  J.)  was  (on  Dec.  20)  de- 
livered by 

Stephen,  J. — This  was  an  information 
filed  by  the  Attorney- Oeneral  against  the 
Edison  Telephone  Company  of  London 
(Limited)  and  heard  before  my  brother 
Pollock  and  myself  on  the  29th  of  Novem- 
ber and  the  following  days.  The  facts 
were  not  in  dispute,  and  they  were  as 
follows : — 

Vol.  ^.--<)JB,,  CF.  ^  Excs« 


The  defendant  company  was  formed 
in  August,  1879,  for  the  purpose  of 
working  two  patents  granted  to  Mr. 
Edison,  namely,  one  on  the  30th  of  July, 
1877,  "  for  the  invention  of  improvements 
in  instruments  for  controlling  by  sound 
the  transmission  of  electric  currents  and 
the  reprodnction  of  corresponding  sounds 
at  a  distance ;  "  and  the  other,  on  the 
15th  of  June,  1878,  **  for  the  invention  of 
improvements  in  telephones  and  appa- 
ratus employed  in  electric  circuits."  The 
nature  of  the  instruments  patented  and 
the  manner  in  which  they  are  used  by 
the  company  are  as  follows  :  The  tele- 
phonic apparatus  consists  of  three  parts, 
namely — tirst,  an  instrument  called  a 
transmitting  instrument,  into  which  a 
person  speaks;  secondly,  an  ordinary 
telegraphic  wire  through  which  an  electric 
current  passes;  thirdly,  an  instrument 
called  a  receiving  instrument,  at  which 
another  person  hears  sounds.  The  trans- 
mitting instrument  consists  of  a  mouth- 
piece, into  which  the  person  using  the 
instrument  speaks  ;  a  tympanum  or  disc, 
which  vibrates  under  the  impulse  of  the 
words  spoken  ;  and  a  substance  brought 
into  the  lightest  possible  contact  with  the 
tympanum,  and  also  brought  into  relation 
with  the  electric  wire,  the  nature  of  which 
substance  is  such  that  the  vibrations  of 
the  tympanum  are  by  its  means  repre- 
sented by  variations  in  the  electric  current 
in  the  wire.  The  wire  is  exactly  like  any 
other  telegraphic  wire.  The  receiving 
instrument  consists  of  a  cylinder  of  chalk, 
which  is  damped  by  some  chemical  liquid, 
and  is  capable  of  being  made  to  revolve 
by  clockwork  a  metal  disc  which  touches 
the  cylinder  of  chalk  and  a  tympanum. 
When  the  apparatus  is  to  be  used  the 
chalk  cylinder  is  made  to  revolve,  whereby 
friction  is  produced  between  the  surface 
of  the  cylinder  and  the  disc  which  touches 
it.  The  electric  current  passes  from  the 
wire  into  the  chalk,  and  as  it  passes  de- 
composes a  part  of  the  liquid  by  which 
the  chalk  is  moistened.  The  amount  of 
decomposition  is  greater  or  less  according 
to  the  variations  produced  in  the  current 
by  the  vibrations  of  the  tympanum  at  the 
transmitting  end.  The  decomposition  of 
the  fluid  varies  the  degree  of  friction 
between  the  chalk  cylinder  as  it  revolves 
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and  the  metal  disc  applied  to  it.  Theee 
variations  are  represented  by  vibrations 
in  the  metal  disc,  and  these  vibrations 
caase  the  tympanum  at  the  receiving  end 
to  vibrate  in  correspondence  with  the 
vibrations  of  the  tympanam  at  the  trans- 
mittinfi^  end,  and  so  to  emit  sounds 
eqnivaient  to  those  which  are  uttered  at 
the  transmitting  end.  The  sounds  so  re- 
produced differ  from  the  sounds  uttered 
by  the  speaker,  but  they  reproduce  these 
sounds  with  such  precision  and  com- 
pleteness that  the  voices  of  different 
speakers  at  the  transmitting  end  can  be 
recognised  and  distinguished  from  each 
other  at  the  receiving  end.  This  account 
of  the  apparatus  used  by  the  Telephone 
Company  would,  of  course,  be  altogether 
incomplete  for  scientific  purposes,  bat  it 
is,  we  think,  sufficient  for  the  purpose  of 
explaining  our  judgment. 

We  must  now  state  the  manner  in 
which  the  apparatus  described  is  used  by 
the  company.  They  have  a  central  office 
in  Queen  Victoria  Street,  called  the 
Central  Exchange.  They  have  also  dis- 
trict offices  in  various  parts  of  London 
called  District  Exchanges,  and  from  the 
District  Exchanges  wires  run  to  the 
houses  or  offices  of  subscribers  in  the 
neighbourhood.  At  each  exchange,  dis- 
trict or  central,  is  an  instrument  called  a 
switch  board,  by  which  any  two  wires 
running  from  that  exchange  can  be  con- 
nected with  each  other.  The  switch 
board  is  an  instrument  well  known  in 
telegraphic  operations,  and  is  constructed 
as  follows :  The  wires  running  to  the 
place  where  it  is  kept  are  brought  down 
in  front  of  the  switch  board  in  a  vertical 
direction  and  parallel  to  each  other. 
Behind,  but  not  in  contact  with  them,  are 
horizontal  wires.  If  it  is  desired  to 
connect  any  two  of  the  vertical  wires,  a 
metal  peg  is  pushed  through  a  hole  in 
each  of  the  vertical  wires  to  be  connected 
till  the  peg  touches  the  horizontal  wire 
running  between  and  behind  the  vertical 
wire.  The  electric  current  in  the  first 
vertical  wire  then  passes  down  the  peg 
put  through  that  wire,  along  the  hori- 
zontal wire,  up  the  peg  passed  through 
the  second  vertical  wire,  and  along  the 
second  wire.  If  a  subscriber,  A,  wishes 
to  communicate  with  another  subscriber, 


B,  the  process  is  as  follows:  A  first 
attracts  the  attention  of  a  servant  of  the 
company  stationed  at  the  District  or 
Central  Exchange,  as  the  case  may  be. 
He  does  this  by  pushing  a  button,  by 
means  of  which  an  electric  current  lifts  a 
spring  which  keeps  in  position  a  small 
metal  shutter,  covering  a  number  corre- 
sponding to  A's  name.  The  shutter  foils. 
The  servant  upon  this  sees  A's  number, 
and  connects  his  own  receiving  instru- 
ment with  A's  wire.  A  thereupon  names 
the  person  to  whom  he  wishes  to  speak, 
namely,  B.  The  servant  puts  A's  wire  in 
communication  with  B's  wire,  and  shuts 
the  shutter  which  had  been  opened,  and 
A  and  B  converse.  When  their  oon^ 
versation  is  over  one  or  both  pushes  his 
button  and  causes  his  shutter  to  foil, 
upon  which  the  servant  disconnects  the 
wires. 

If  the  subscribers'  wires  are  each  con- 
nected with  the  same  District  Exchange, 
the  words  spoken  pass  over  three  separate 
wires,  or  portions  of  wire,  which  may 
belong  to  three  different  people,  namely, 
A's  wire,  which  may  belong  to  or  be 
rented  by  A,  the  small  length  of  wire  on 
the  switch  board,  which  belongs  to  the 
company,  and  B's  wire,  which  may  belong 
to  or  be  rented  by  6.  If  A  and  B  have 
to  communicate  through  the  Central 
Exchange,  the  words  spoken  would  pass 
over  five  separate  portions  of  wire,  namely 
— first,  A's  wire,  to  the  District  Exchange 
with  which  A  communicates ;  second, 
the  company's  trunk  wire  from  the  Dis- 
trict Exchange  to  the  Central  Exchange ; 
third,  the  small  portion  of  wire  on  the 
switch  board  at  the  Central  Exchange; 
fourth,  the  company's  trunk  wire  between 
the  Central  Exchange  and  the  District 
Exchange,  with  which  B  communicates ; 
and,  fifth,  B's  wire  to  the  District  Ex- 
change, with  which  B  communicates.  Of 
these  numbers,  2,  3  and  4  belong  ex- 
clusively to  the  company.  No.  1  may 
belong  to  or  be  rented  by  A,  and  No.  5 
by  B.  Agreements  are  made  between 
the  company  and  its  subscribers  by  which, 
the  wire  and  the  telephonic  apparatus 
necessary  for  working  it  are  leased  to 
the  subscriber  at  a  rent  in  consideration 
of  which  the  company  contract,  among 
other  things,  that  they  will,  "  Upon  roh 
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cmest  made  tbrough  the  8aid  telephone  at 
any  time  during  the  continnance  of  this 
agreement)  between  the  honrs  of  9  a.m. 
and  6  p.m.,  Sandays  excepted,  pat  the 
leeaee  in  telephonic  communication  with 
the  telephone  of  any  other  subscriber  to 
the  said  exchange  whose  wire  is  free." 
The  rents  are  so  calculated  as  to  leave  a 
profit  for  the  company  after  paying  the 
expenses  of  maintenance,  &c. 

The  information  charges  that  the  use 
in  this  manner  of  the  apparatus  described 
is  an  infringement  of  the  exclusive  privi- 
1^^  of  the  Postmaster-General  as  to  the 
transmission  of  telegrams.  We  must  now 
consider  what  that  privilege  is.  It  is 
created  by  the  4th  section  of  the  Telegraph 
Act,  1869  (32  &  33  Vict.  c.  73),  in  these 
words :  "  The  Postmaster-Oeneral .... 
shall ....  have  the  exclusive  privilege  of 
transmittine  telegrams  within  the  United 
Kingdom  of  Qreat  Britain  and  Ireland, .  •  • 
and  shall  also  within  that  kingdom  have 
the  exclusive  privilege  of  performing  all 
the  incidental  serrices  of  receiving,  col- 
lecting or  delivering  telegrams  except  as 
hereinafter  provided."  The  third  section 
defines  the  words  employed  as  follows : 
**The  term  *  telegram'  shall  mean  any 
messaffe  or  other  communication  trans- 
mitted or  intended  for  transmission  by  a 
tdegraph.  The  term  'telegraph'  shall, 
in  addition  to  the  meaning  assigned  to  it 
in  the  Telegraph  Act,  1863,  mean  and 
indade  any  apparatus  for  transmitting 
messages  or  other  communications  by 
means  of  electric  signals."  The  telegraph 
Act  of  1863  defines  "  telegraph  "  thus  : 
**  The  term  '  telegraph  '  means  a  wire  or 
wires  used  for  the  purpose  of  telegraphic 
communication,  with  any  casing,  coating, 
tube  or  pipe  enclosing  the  same,  and  any 
apparatus  connected  therewith  for  the 
purpose  of  telegraphic  communication." 

Putting  these  enactments  together  and 
substituting  the  definitions  given  for  the 
words  defined,  the  material  part  of  sec- 
tion 4  of  the  Act  of  1869  will  stand  thus : 
"  The  Postmaster-General  shall  have  the 
exclusive  privilege  of  transmitting  mes- 
sages or  other  communications  trans- 
mitted, or  intended  for  transmission,  by 
any  wire  or  wires  used  for  the  purpose  of 
teleg^phic  communication,  with  any 
oaaing,  ooafting,  tube  or  pipe  enclosing 
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the  same,  and  any  apparatus  connected 
therewith  for  the  purpose  of  telegraphic 
communication,  or  by  any  apparatus 
(other  than  such  wire)  for  transmitting 
messages  or  other  communications  by 
means  of  electric  signals."  In  simpler 
language,  the  Postmaster-General  is  to 
have  the  exclusive  privilege  of  trans- 
mitting messages  or  other  commani- 
cations  by  any  wire  and  apparatus  con- 
nected therewith  used  for  telegraphic 
communication,  or  by  any  other  apparatus 
for  transmitting  messages  or  other  com- 
munications by  means  of  electric  signals. 
The  result  of  the  definition  seems  to  be 
that  any  apparatus  for  transmitting  mes- 
sages by  electric  signals  is  a  telegraph, 
whether  a  wire  is  used  or  not,  and  that 
any  apparatus,  of  which  a  wire  used  for 
telegraphic  communication  is  an  essential 
part,  is  a  telegraph,  whether  the  com- 
munication is  made  by  electricity  or  not. 
It  would  include,  on  the  one  hand, 
electric  signals  made,  if  such  a  thing 
were  possible,  from  place  to  place,  through 
the  earth  or  the  air ;  and  on  the  other,  a 
set  of  common  bells,  worked  by  wires 
pulled  by  the  hand,  if  they  were  so 
arranged  as  to  constitute  a  code  of  signals. 
By  section  6  of  the  Act  of  1869,  "  any 
company,  corporation  or  person  who 
transmits,  or  aids,  or  is  concerned  in 
transmitting  any  telegram  in  contra- 
vention of  the  exclusive  privilege"  above 
referred  to  is  rendered  liable  to  a  penalty 
of  hi,  for  every  such  offence.  Penalties 
are  not  asked  for  by  this  information,  but 
the  allegation  made  by  it  is  that  an 
offence  has  been  committed,  and  the 
question  for  our  determination  is,  whether 
this  is  or  is  not  the  case. 

The  case  for  the  Crown  is  that  every 
such  conversation  as  the  one  which  we 
have  supposed  to  take  place  between  A 
and  B  is  a  "message  or  other  commu- 
nication transmitted  by  a  wire  used  for 
the  purpose  of  telegraphic  communica- 
tion with  certain  apparatus,  namely,  a 
transmitting  and  a  receiving  instrument 
connected  therewith  for  the  purpose  of 
telegraphic  communication  ;  "  and  that 
whenever  such  a  conversation  takes 
place  the  speakers  and  the  company, 
Dy  their  servant,  transmit,  and  that  the 
company,  at  all  events,  aid  and  are  con- 
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oerned  in  transmitting  sacli  a  message 
or  communication.  More  particularly,  it 
was  argued  that  every  member  of  this 
definition  is  satisfied  by  such  a  con- 
versation so  carried  on.  The  conversation 
must  be  a  communication,  even  if  the 
word  '*  message  "  is  less  appropriate.  It 
is  "  transmitted ''  or  sent  through  a  wire 
used  for  the  purpose  of  communication, 
and  that  communication  is  telegraphic 
according  to  the  common  use  of  language, 
though  it  involves  no  writing.  The 
various  affidavits  filed  give  a  complete 
history  of  the  word  **  telegraph,"  and 
shew  that  from  the  first  invention  of 
semaphores  till  within  the  last  few  years 
no  contrivance  of  the  sort  did  literally 
write  at  a  distance,  but  that  the  word 
was  applied  to  a  variety  of  contrivances 
which,  by  signals  perceptible  sometimes 
by  the  sense  of  sight  and  sometimes  by 
the  sense  of  hearing,  conveyed  intelli- 
gence to  great  distances  in  a  much  shorter 
time  than  a  letter  could  be  carried.  On 
these  grounds  it  was  said  that  to  hold 
such  a  conversation  as  described  was  to 
transmit,  a  telegram  within  the  meaning 
of  the  Act.  As  to  the  exceptions,  it  was 
contended  for  the  Crown  that  the  burden 
of  bringing  the  case  within  one  or  more 
of  them  was  upon  the  defendants,  which 
was  no  doubt  correct. 

The  arguments  for  the  defendants  may 
be  reduced  to  three  points :  first,  no  com- 
munication by  telephone  is  a  telegram, 
because  a  telephone  and  a  telegraph 
difier  essentially ;  secondly,  when  two 
persons  converse  by  means  of  a  tele- 
phone they  do  not  transmit  a  message  or 
communication  within  the  meaning  of  the 
Telegraph  Act  of  1869 ;  thirdly,  if  such 
a  conversation  is  the  transmission  of  a 
message  or  communication  within  the 
Telegraph  Act  of  1869,  it  is  within  either 
the  first  or  the  second  of  the  exceptions 
in  section  6  of  the  Act  of  1869.  The 
first  contention  was  supported  by  the 
following  arguments :  It  was  argued  that 
telephonic  communication  consisted  in 
the  transmission  of  the  human  voice  to 
distances  greatly  exceeding  those  to  which 
it  can  naturally  reach  by  means  alto- 
gether unknown  in  1863,  or  even  in  1869, 
when  the  Telegraph  Acts  were  passed 
which  we  have  to  construe,  and  this,  it 


was  said,  is  an  entirely  new  result,  pro- 
duced by  entirely  new  means.  The 
transmitting  instrument  is,  it  was  argued, 
quite  new,  the  method  of  varying  the 
force  of  the  current  in  the  wire  by  col- 
lecting and  impressing  upon  it  the  vibra- 
tions of  the  human  voice  having  been 
altogether  unknown  before  the  inventions 
of  Mr.  Graham  Bell  and  Mr.  Edison. 
In  the  same  way  the  receiving  instru- 
ment  is  absolutely  new.  In  1869  means 
were  no  doubt  known  by  which  the  in- 
terruption and  re-establishment  of  an 
electric  current  at  the  transmitting  end 
of  a  wire  would  cause  sound  mechanically 
at  the  receiving  end,  but  in  such  cases 
the  sound  was  created  at  the  receiving 
end — as,  for  instance,  by  magnetising 
and  demagnetising  a  piece  of  iron,  which 
when  magnetised  drew  down  on  itself 
a  small  steel  bar  with  a  click,  which 
resumed  its  position  by  means  of  a  spring 
when  the  magnet  ceased  to  act  as  such ; 
but  the  transmission  of  the  actual  vibra- 
tions of  the  voice  through  the  length  of 
the  wire  and  their  retranslation  into 
sound  at  the  receiving  end  were  on- 
known  till  the  recent  invention.  Thus 
the  means  used  were  entirely  new,  and 
so  was  the  result  produced. 

This  is  forcibly  stated  in  various  affi- 
davits made  by  men  of  the  highest  scien- 
tific eminence.  Sir  W.  Thompson  says, 
**  When  the  Telegraph  Acts  were  passed 
the  telephone  had  not  been  invented,  and 
no  one  concerned  in  that  legislation  had 
the  slightest  idea,  nor  had  anyone  living 
the  slightest  idea,  that  it  would  be  pos- 
sible so  to  extend  the  power  of  speech  as 
to  enable  persons  at  a  distance  to  con- 
verse with  one  another."  Professor  Stokes 
says,  "  Neither  the  transmitter  nor  the 
receiver  of  the  telephone  in  any  way  re- 
semble in  their  mode  of  operation  the 
corresponding  parts  of  a  telegp^aphio  in- 
strument, and  if  a  single  word  is  to  be 
used  to  include  both  a  telephone  and  a 
telegraph  it  must,  in  my  opinion,  be  wide 
enough  to  cover  every  instrument  which 
may  ever  bo  invented  which  employs 
electricity  transmitted  by  a  wire  as  a 
means  for  conveying  information."  Pro- 
fessor Tyndall  says,  "  Prior  to  the  labours 
of  Bell  and  Edison  it  had  never  to  my 
knowledge  entered  into  the  thoughts  of 
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Boientifio  men  to  transmit  by  means  of 
electricity  the  tremors  of  the  haman  voice, 
so  as  to  reprodace  audible  and  articulate 
speech  at  a  distance.  The  proof  that 
this  was  not  only  possible  but  practical 
appeared  to  those  most  familiar  with  ex- 
perimental physics  to  be  an  application 
of  electrical  and  acoustical  science  not 
only  new  but  marvellous.  I  have,  there- 
fore, no  hesitation  in  expressing  the 
opinion  that  to  confound  the  telephone 
with  the  telegraph  would  be  to  place  in 
the  same  category  utterly  dissimilar 
things."  Dr.  Fleming,  who  has  been 
engaged  for  many  years  in  the  study  of 
the  subject,  says,  "  The  Edison  telephone 
is  only  a  complicated  form  of  speaking 
trampet ;  "  and  he  also  says,  "  When  I, 
standing  in  an  enclosed  room,  shout  to 
another  person  in  an  adjoining  room,  the 
waves  of  sound  from  my  voice  beat  against 
the  wall,  transmit  their  motion  to  the 
particles  of  the  wall,  and  those  again  hand 
on  the  motion  to  the  air  in  the  other  room. 
In  this  case  the  molecules  of  the  wall 
constitute  an  apparatus  by  which  motion 
of  the  air  in  one  place  is  repeated  in 
another.  The  Edison  telephone  does  just 
the  same  thing."  So  Lord  Bayleigh 
says,  **  The  speaking  telephone  is  an  in- 
sfernment  for  artificially  extending  by  the 
nseof  electricity  the  limits  through  which 
the  human  voice  is  audible.  The  only 
essential  difference  between  a  speaking 
telephone  and  a  speaking  tube  is,  that  in 
the  former  vibrations  are  transmitted  in 
the  electrical,  in  the  latter  in  the  aerial, 
form."  Mr.  Hopkinson  says  much  the 
same  at  greater  length. 

We  see  no  reason  to  doubt  the  state- 
ments of  these  distinguished  men  as  to 
the  novelty  and  other  scientific  merits  of 
the  transmitting  and  receiving  instru- 
ments.  Our  attention  was  certainly 
called  to  a  remarkable  passage  in  a  work 
by  the  Yicomte  du  Moncel,  published  in 
1857,  which  no  doubt  suggests  the  pos- 
sibility of  such  a  contrivance  as  the 
telephone.  Much  evidence  was  also  given 
as  to  an  instrument  invented  in  1861  by 
a  German  named  Beis,  which,  it  was  con- 
tended, had  more  or  less  analogy  to  the 
telephone ;  but  to  these  matters  we  attach 
no  importance,  because  we  cannot  see  in 
the  specolation  of  Du  Moncel,  or  in  what 
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was  done  by  Beis,  anything  that  can  be 
said,  either  in  science  or  practice,  to  have 
anticipated  the  telephone  of  Edison  or  of 
Bell.  Whether  it  is  correct  to  speak  of  the 
telephone  as  actually  transmitting  sound, 
and  as  being  in  the  nature  of  a  speaking 
trumpet  or  speaking  tube,  seems  much 
more  questionable.  Sir  George  Airy,  Pro- 
fessor Adams  and  Mr.  Siemens  expressly 
deny  it,  for  reasons  which  we  need  not  quote 
at  length.  Sir  George  Airy  gives  his 
reason  in  a  very  few  words :  "I  do  not 
believe  that  any  such  identity  can  be 
proved  or  reasonably  stated  to  exist,  and 
this  1  say  for  the  reason  that  while  we 
know  the  laws  governing  and  the  nature 
of  the  process  which  takes  place  during 
the  transmission  of  sound  through  air, 
we  really  know  nothing  as  to  the  nature 
and  mode  of  operation  of  electric  currents, 
or  waves,  or  impulses,  or  tremors." 

It  was  argued  that  no  sound  at  all  is 
perceptible  between  the  transmitting  and 
the  receiving  instrument ;  that  the  sound 
produced  at  the  receiving  end  is  pro- 
duced not  by  the  voice  uttered  at  the 
transmitting  end,  nor  by  the  vibrations 
set  up  by  the  voice  in  the  electric  current 
in  the  wire,  but  by  the  vibrations  of  the 
metal  disc  caused  by  the  variations  in  the 
friction  between  the  disc  and  the  chalk 
cylinder.  It  was  further  said  that  the 
sound  heard  at  the  receiving  end  differs 
in  a  marked  way  from  the  sound  uttered 
at  the  transmitting  end,  and  that  though 
the  difference  between  two  voices  can  be 
recognised  at  the  receiving  end,  this  no 
more  proves  identity  between  the  sounds 
uttered  and  the  sounds  heard  than  the 
fact  that  you  can  distinguish  the  photo* 
graph  of  A  from  the  photograph  of  B 
proves  identity  between  the  faces  of  A 
and  B  and  the  photographs  of  A  and  B 
respectively.  A  consideration  not  men- 
tioned during  the  argument  may  perhaps 
be  added.  The  telephone  in  the  trans- 
mission of  sound  substitutes  the  velocity 
of  electricity  for  the  velocity  of  sound.  If 
the  sound  made  by  the  voice  reached  the 
receiving  instrument  of  the  telephone, 
it  would  reach  it  long  after  the  telephone 
had  spoken,  and  it  seems  difficult  to  say 
that  two  sound  sseparately  heard  one 
after  the  other  are  each  identical  with  the 
sound  uttered,  especially  when  the  one 
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which  arrives  first  makes  a  different  im- 
pression on  the  ear  both  from  the  words  as 
spoken  and  from  the  words  as  first  heard. 
Mr.  Cromwell  Fleetwood  Varlej  men- 
tions that  he  and  his  brother  arranged  two 
parabolic  sounding  boards  in  snch  a 
manner  that  thej  were  accarately  directed 
towards  each  other,  and  that  words  spoken 
by  one  brother  into  the  focas  of  the  one 
parabola  were  heard  by  the  other  brother 
at  the  focns  of  the  other  parabola,  at  a 
distance  of  over  two  miles.  It  would 
take  about  eight  seconds  for  the  sound  to 
traverse  this  distance.  If,  therefore,  the 
words  had  been  spoken  into  a  trans- 
mitting instrument  at  one  focus  in  tele- 
phonic connection  with  a  receiving  in- 
strument in  the  other  focus,  the  one  sound 
would  have  been  heard  eight  seconds 
before  the  other.  Can  it  be  said  that  the 
two  sounds  were  one  and  the  same  sound, 
or  that  the  one  sound  travelled  simul- 
taneously over  the  two  intervals  of  space 
at  two  different  rates  of  speed  ? 

We  do  not  think  it  necessary  to  express 
any  opinion  on  a  controversy  which  is 
more  scientific  than  legal,  and  perhaps 
more  properly  metaphysical  or  relative  to 
the  meaning  of  words  than  scientific,  as 
it  seems  to  turn  upon  the  nature  of 
identity  in  relation  to  sound.  It  is 
enough  to  say  that,  whatever  may  be  the 
merits  of  the  controversy,  it  does  not 
appear  to  us  that  the  fact,  if  it  is  a  fact, 
that  sound  itself  is  transmitted  by  the 
telephone  establishes  any  material  dis- 
tinction between  telephonic  and  tele- 
graphic communication,  as  the  transmis- 
sion if  it  takes  place  is  performed  by  a  wire 
acted  on  by  electricity.  We  are  of  opinion, 
then,  that,  fully  admitting  all  that  has 
been  or  indeed  can  be  said  as  to  the 
novelty  and  value  of  the  telephonic 
transmitter  and  receiver,  the  whole  ap- 
paratus, transmitter,  wire  and  receiver, 
taken  together  form  *'  a  wire  used  for  the 
purpose  of  telegraphic  communication, 
with  apparatus  connected  therewith,  for 
the  purpose  of  telegraphic  communica- 
tion— that  is,  they  are  a  telegraph 
within  the  definition  of  the  Act  of  1863, 
which  is  embodied  by  reference  in  the 
Act  of  1869.  The  wire  is  a  wire.  The 
transmitting  and  receiving  instruments 
are  apparatus  connected  therewith  for  the 


purpose  of  conveying  information  by 
electricity;  and  this,  as  it  seems  to  ns, 
is  telegraphic  communication.  Indeed, 
though  for  scientific  purposes  it  may,  no 
doubt,  be  necessary  to  distinguish  between 
telegraphs  and  telephones,  it  seems  to  ns 
that  the  word  "  telegraph,"  as  defined  in 
the  Telegraph  Acts,  is  (to  use  Professor 
Stokes's  words)  "wide  enough  to  cover 
every  instrument  which  may  ever  be 
invented  which  employs  electricity  trans- 
mitted by  a  wire  as  a  means  for  convey- 
ing information."  Indeed,  looking  to 
the  extension  of  the  definition  inserted  in 
the  Act  of  1869,  the  words  "  transmitted 
by  a  wire  "  might  probably  be  left  oat  of 
this  definition. 

That  this  view  does  no  violence  to  the 
common  use  of  language  is  proved,  first, 
by  the  fact  that  in  Mr.  Edison's  own  spe- 
cification the  words  "  telegraph "  and 
"  telegraphic  "  are  frequently  nsSed  in  re- 
ference to  his  invention,  and  that  in 
Webster's  Dictionary ^  published  in  1856, 
an  electro-magnetic  telegraph  is  defined, 
under  the  head  '*  Telegraph,"  as  an  "  in- 
strument or  apparatus  for  communicating 
words  or  language  to  a  distance  by  the 
use  of  electricity ; "  and  under  the  head 
"  Electro-magnetic  telegraph,"  as  "  an 
instrument  or  apparatus  which,  by  means 
of  iron  wires  conducting  the  electric  fluid, 
conveys  intelligence  to  any  given  distance 
with  the  velocity  of  lightning." 

Of  course,  no  one  supposes  that  the 
Legislature  intended  to  refer  specifically 
to  telephones  many  years  before  they  were 
invented,  but  it  is  highly  probable  that  they 
would,  and  it  seems  to  us  clear  that  they 
actually  did,  use  language  embracing 
future  discoveries  as  to  the  use  of  electri- 
city for  the  purpose  of  conveying  intelli- 
gence. The  great  object  of  the  Act  of 
1863  was  to  give  special  powers  to  tele- 
graph companies  to  enable  them  to  open 
streets,  lay  down  wires,  take  land,  suspend 
wires  over  highways,  connect  wires,  erect 
posts  on  the  roofs  of  houses  and  do  many 
other  things  of  the  same  sort.  The  Act, 
in  short,  was  intended  to  confer  powers 
and  to  impose  duties  upon  companies 
established  for  the  purpose  of  communi- 
cating information  by  the  action  of  elec- 
tricity upon  wires,  and  absurd  conse- 
quences would  follow  if  the  natare  and 
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extent  of  those  powers  and  duties  were 
made  dependent  npon  the  means  employed 
for  the  purpose  of  giving  the  information. 
Sappose  a  oompanj  found  it  essential 
to  erect  posts  along  a  highway,  and  sup- 
pose the  body  having  control  of  the 
highway  gave  their  consent,  would  the 
validity  of  the  consent,  and  therefore  the 
liability  of  the  parties  concerned  to  an 
indictment  for  obstructing  the  highway, 
notwithstanding  such  consent,  be  depen- 
dent on  the  question  whether  the  messages 
were  sent  by  an  Edison's  transmitter  or 
by  a  Morse  key?  Or,  again,  suppose 
that  the  company  favoured  particular 
customers,  and  so  enabled  their  friends 
to  get  great  advantages  in  trade  or  specu- 
lation over  other  persons,  could  they  say, 
*^  We  have  a  right  to  do  so,  notwithstand- 
ing section  41,  because  we  use  telephones 
and  not  telegraphs"  ?  Or,  still  more,  if 
one  of  their  clerks  negligently  refused  to 
Bend  a  message  or  improperly  divulged  its 
contents,  would  they,  for  the  same  reason, 
be  deprived  of  the  summary  remedy  given 
by  section  45  ?  Nearly  every  section  of 
the  Act  would  supply  an  additional  illus- 
tration of  the  general  conclusion  that, 
bat  for  the  monopoly  established  in  1869, 
the  Eidison  Telephone  Company  would  be 
as  anxious  to  be  included  in  the  Act  of 
1863  as  they  are  at  present  to  be  excluded 
from  it ;  but  this  is  only  an  accident, 
which  cannot  affect  the  interpretation  of 
the  Act. 

Looking  at  the  Acts  irom  the  point  of 
view  of  the  Crown,  we  are  led  by  a  dif- 
ferent road  to  the  same  conclusion.  If  a 
telephone  is  not  a  telegp^aph,  then  a  tele- 
phonic communication  is  not  a  telegram, 
and  if  so  any  company  may  not  only 
transmit  such  messages,  but  may  perform 
all  the  incidental  services  of  collection  and 
delivexy ;  and  if  this  is  so  there  is  nothing 
to  prevent  all  the  railroad  and  other  com- 
paniee  in  possession  of  telegraphs  from 
applying  to  them  telephonic  transmitters 
and  receivers,  and  carrying  on  the  busi- 
ness of  telegraphy  just  as  they  did  before 
1869.  The  customer  would  write  his 
message  at  the  counter  and  the  clerk 
would  speak  it  through  the  telephone  in- 
stead of  using  a  less  perfect  instrument. 
It  is  difiicnlt  to  suppose  that  the  Legis- 
lature intended  to  grant  a  monopoly  so 
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liable  to  be  defeated,  or  that  its  language 
was  meant  to  be  so  construed  as  to  be 
limited  to  the  then  state  of,  perhaps,  the 
most  progressive  of  all  sciences.  In  this 
connection  we  may  dispose  of  one  or 
two  minor  arguments  by  which  it  was 
attempted  to  shew  a  distinction  between 
telephonic  messages  and  telegrams.  It 
was  said  to  be  essential  to  a  telegraphic 
message  that  it  should  be  sent  not  direct 
from  party  to  party,  but  through  the  in- 
tervention of  a  messenger  or  clerk,  and 
also  that  it  should  consist  of  signals 
having  a  conventional  meaning,  and  not 
of  actual  words  spoken. 

It  seems  to  us  impossible  to  regard 
these  matters  as  essential  to  the  pro- 
cess. A  clerk  may  be  regarded  merely 
as  an  extra  link  in  a  chain  of  commu- 
nication, and  signals  are  only  imperfect 
substitutes  for  words.  It  would  be  a 
strange  thing  to  say  that  improvements 
by  which  a  step  in  a  given  process  can 
be  dispensed  with,  and  by  which  the 
process  itself  may  be  perfected,  destroy 
the  character  of  the  process.  To  take 
such  a  view  would  be  to  affirm  that  im- 
perfections in  an  instrument  are  essential 
parts  of  it,  and  that  their  removal  destroys 
it.  Apart  from  this  a  practical  difi&culty 
arises.  There  has  been  a  constant  pro- 
gress in  the  subject  of  electric  communica- 
tion from  its  first  invention  to  the  present 
day.  Some  of  the  means  employed  re- 
quire no  code  of  signals,  and  some  can  be 
worked  .by  anyone  who  can  read  and 
write,  without  any  assistance  from  clerks. 
The  ABC  instrument  worked  by  moving 
a  hand  successively  to  all  the  letters  form- 
ing the  message,  and  this  moved  a  corre- 
sponding hand  at  the  other  end  of  the  wire. 
Any  two  persons  who  could  spell  could 
use  these  instruments.  Hughes's  type- 
printing  instrument  prints  the  message 
in  capital  letters  on  a  long  narrow  strip 
of  paper.  A  telegraph  called  Cowper's 
writing  telegraph  has  lately  been  invented, 
the  nature  of  which  is  that  a  person  hold- 
ing a  pencil  at  one  end  of  the  wire  can  write 
or  even  draw  with  it,  and  that  a  facsimile 
is  produced  by  a  corresponding  pen  set 
in  motion  by  the  electric  current  at  the 
other  end  of  the  wire.  Two  papers 
were  produced  before  us  written  in  what 
was  said  to  be  Chinese  character  and 
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exactly  resembling  each  other.  The  one 
was  written  by  a  Chinese  lady,  and  the 
other  by  the  pen  at  the  other  end  of 
the  wire.  Now,  either  these  instrnments 
are  telegraphs  and  the  messages  sent 
by  them  telegrams  within  the  Act,  or 
they  are  not.  If  Cowper's  writing  tele- 
graph is  within  the  Act,  it  is  difficult 
to  say  why  a  telephone  is  not.  They 
equally  dispense  with  clerks  or  messen- 
gers. If  the  sound  is  in  any  sense  trans- 
mitted in  the  one  case,  the  motions  of  the 
hand  are  in  the  same  sense  transmitted  in 
the  other.  The  one  reproduces  actual 
written  words  quite  as  accurately  as  the 
other  reproduces  words  spoken,  and  if  the 
one  can  properly  be  described  as  a  com- 
plicated speaking  trumpet,  the  other  can 
with  equal  propriety  be  described  as  an 
elongated  pen.  If,  on  the  other  hand, 
Cowper's  writing-telegraph  is  not  within 
the  Act,  it  is  equally  difficult  to  say  why 
Hughes's  type-printer  is  within  it.  It 
requires  no  messenger  or  servant,  at  least 
at  the  receiving  end,  and  it  employs  no 
special  code  of  signals.  It  is,  however, 
impossible  to  doubt  that  it  is  included,  for 
it  was  in  common  use  long  before  the  Act 
of  1869,  having  been  invented  in  1854, 
and  having  procured  the  Grand  Prix  for 
its  inventor  at  the  Paris  Exhibition  of 
1867.  The  result  seems  to  be  that  it  is 
impossible  to  draw  the  line  between  these 
instruments,  and  that  all  or  none  must  be 
regarded  as  coming  within  .the  definition 
of  the  term  "  telegraph  "  so  often  referred 
to.  For  all  these  reasons  we  hold  that  a 
telephone  is  a  telegraph  within  the  mean- 
ing of  the  Acts  of  1869  and  1863. 

The  second  point  made  by  the  defendant 
company  was  that,  whether  the  telephone 
was  a  telegraph  or  not,  the  conversations 
held  through  it  were  not  **  messages  or  com- 
munications '*  sent  by  a  telegraph  within 
the  meaning  of  the  Act.  This  contention 
was  founded  partly  on  the  argument  that 
the  directness  of  communication  between 
the  parties  to  the  conversation  rendered 
the  word  "message**  inappropriate,  and 
partly  on  the  Telegraph  Acts  of  1863 
and  1868,  wliich,  it  was  said,  use  the 
word  **  message  **  in  the  sense  of  a  sub- 
stance with  a  message  written  upon  it, 
and  on  the  Telegraph  Act  of  1869,  which, 
it  is  said,  uses  the  word  *^ communication" 


in  a  peculiar  sense.  As  to  the  word 
'*  message,"  it  is,  do  doubt,  true  that  in 
several  sections  it  is  so  used;  but  in 
others  it  seems  to  us  to  be  used  in  the 
sense  of  the  purport  or  tenor  of  the  mes- 
sage. It  is,  for  instance,  an  offence  to 
delay  to  "transmit  or  deliver"  a  message. 
"  Transmit "  obviously  applies  to  the 
words  and  not  to  the  paper;  "deliver" 
to  the  paper  and  not  to  the  words ;  and 
so  in  other  cases.  The  same  remark 
applies  to  the  Act  of  1868,  in  which 
the  word  **  message  "  is  frequently  used, 
and  which  was  commented  upon  by 
Mr.  Webster  minutely.  All  the  diffi- 
culties raised  or  attempted  to  be  raised 
appear  to  us  to  be  capable  of  solution  by 
the  single  principle  already  stated.  The 
word  "  communication  "  in  the  definition 
of  "  telegram  "  given  in  the  Act  of  1869 
was  said  to  have  found  its  way  there 
from  section  16  of  the  Act  of  1868, 
which  authorises  the  Postmaster-General 
to  make  contracts  with  the  proprietors  of 
newspapers  and  others  for  the  transmis- 
sion or  delivery  of  "  telegraphic  com- 
munications "  to  them  at  certain  times 
and  on  certain  terms  ;  and  it  was  rather 
suggested  than  expressly  argued  that 
such  communications  only  would  be  tele- 
grams within  the  meaning  of  the  defi- 
nition of  the  Act  of  1869.  We  do  not 
agree  with  this  view.  The  use  of  the  word 
"  communication  "  instead  of  message  in 
section  16  of  the  Act  of  1868  certainly 
favours  the  opinion  that  there  might  be 
communications  which  would  not  be  pro- 
perly described  as  messages;  but  there 
is  nothing  in  the  definition  of  a  telegram 
in  the  Act  of  1869  which  suggests  that 
the  word  "communication"  which  it  con- 
tains is  to  be  restricted  to  the  communi- 
cations mentioned  in  section  16  of  the 
Act  of  1868.  It  is  very  possible  that 
the  use  of  the  woi*d  in  the  one  section  may 
have  suggested  its  use  in  the  other ;  but 
there  is  nothing  to  narrow  its  sense  ia 
the  last-mentioned  section.  For  these 
reasons  wo  hold  that  a  conversation  held 
through  a  telephone  is  either  a  message, 
or,  at  all  events,  a  communication  trans- 
mitted by  a  telegraph,  which  is  the  defi- 
nition of  a  telegram. 

A  .small  question  was  raised  on  the 
word  "  transmitted."    When  one  person 
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speaks  to  another  it  was  said  he  '*  makes/' 
bat  does  not  **  transmit,"  a  commanica- 
tion.   The  answer  is,  that  whbn  he  speaks 
through  a  wire  some  miles  long  he  sends 
what  he  sajs  throngh  the  wire,  or  trans- 
mits  it.    As  the  defendants  contended 
that  the  very  voice  itself  was   so  sent, 
tills    seems    specially  clear    as    against 
them.     It  was  ]^ther  argued  that,  ad- 
mitting the  conversations  in  question  to 
be  telegrams,  they  were  still  not  within 
the  Act  of  1869,  because  the  preamble 
of  that  Act  recites  that  **  similar  powers 
to  those  conferred  upon  the  Postmaster^ 
General   with  respect   to   the  exclusive 
privilege  of  conveying  letters  should  be 
enacted  with  reference  to  the  transmission 
of  public  telegraphic  messages.''     This, 
it  is  said,  confines  the  exclusive  privi- 
lege as  to  telegrams  within  the  limits 
within  which  the  exclusive  privilege  as 
to  letters  is  confined,  and  subjects  it  to 
the  same  tacit  exceptions.    But  the  ex- 
clusive    privilege    of    the    Postmaster- 
Gbneral  as  to  letters  is  '*  the  exclusive 
privilege  of  conveying  from  one  place  to 
another  aU  letters  "  (7  Will.  4.  and  1  Vict. 
c.  33.  8.  2),  subject  to  certain  exceptions. 
Kg  express  exception  applies  to  the  case 
of   a  man  who  carries    his   own   letter 
-with  his  own  hand  to  the  person  to  whom 
it  is  addressed.     Yet  this  exception  has 
always  been  regarded  as  tacitly  implied 
in  the  Act,  and  no  one  ever  supposed 
that  a  man  who  came  within  it  violated 
the  Postmaster-General's  exclusive  pri- 
irilego. 

it  was  argued  that,  in  like  manner, 
if  two  friends  communicated  with  each 
other  directly  by  a  telegraph  of  which 
they  were  joint  owners,  they  would  be 
outside  of  the  sphere  of  the  Act  of  1869. 
To  this  argument  there  are,  in  our 
opinion,  several  conclusive  answers.  In 
the  first  place,  we  do  not  think  that  the 
recital  in  the  preamble  of  the  Act  of 
1869  ought  to  have  the  effect  ascribed 
to  it.  Each  Act  must  be  construed  inde- 
pendently. The  practical  inconvenience 
of  construing  the  Post  Office  Act  literally 
would  be  80  very  great  that  it  can  never 
have  been  seriously  proposed  so  to  con- 
strue it.  It  is  enough  to  say  that  such  a 
constraction  would  have  involved  the 
oonseqnenoe  that  when  a  letter  was 
YoL.  60.— Q3.,  C.P.  &  ExcH. 
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written  it  must  be  left  on  the  table  at 
which  it  was  written  till  the  postman 
called  and  took  it  away,  visiting  every 
room  in  every  house  for  that  purpose. 
Such  a  consequence  is  an  absurdity ;  but 
there  is  no  absurdity  in  supposing  that 
the  Legislature  meant  to  prohibit  private 
electric  telegraphs.  The  extent  to  which 
they  were  intended  to  be  prohibited  will 
appear  from  the  exceptions  to  be  cou- 
sidered  immediately.  In  the  next  place, 
there  is  no  real  analogy  between  a  man 
carrying  his  own  letter  to  his  corre- 
spondent's house  and  two  men  telegraph- 
ing to  each  other.  In  the  one  case  the 
act  done  can,  by  no  conceivable  means, 
injure  the  revenue.  In  the  other  case  an 
apparatus  must  be  employed  which  may 
readily  be  made  to  injure  the  revenue. 
The  object  of  the  Post  Office  Act  is  to 
give  to  the  Postmaster- General  an  ex- 
clusive right  to  earn  all  that  can  be 
earned  by  carrying  letters;  but  a  man 
cannot  pay  himself  for  carrying  his  own 
letter.  If  he  gets  a  friend  to  carry  it  for 
him  he  might  pay,  and  this  case  is  ac- 
cordingly provided  for  by  an  express 
exception.  In  the  third  place,  the  cus- 
tomers of  the  Telephone  Company  do 
not  in  fact  communicate  directly  with 
each  other.  They  are  put  in  communi- 
cation by  a  servant  of  the  company,  and 
their  messages  travel  in  all  cases  over 
at  least  one  wire,  and  in  many  cases  over 
three  separate  wires,  which  are  the  pro- 
perty of  the  company.  On  all  these 
grounds  we  hold  that  the  conversations 
held  through  the  telephone  are  in- 
fringements of  the  Postmaster- General's 
exclusive  privilege,  unless  they  can  be 
shewn  to  be  within  the  exceptions  to 
that  privilege. 

We  now  pass  to  the  exceptions.  Those 
which  are  said  to  apply  are  the  first  and 
second  in  section  5  of  the  Act  of  1869. 
The  first  is  in  these  words :  "  Telegrams 
in  respect  of  the  transmission  of  which  no 
charge  is  made,  transmitted  by  a  tele- 
graph maintained  or  used  solely  for 
private  use,  and  relating  to  the  business 
or  private  affairs  of  the  owner  thereof." 
The  second  is :  "  Telegrams  transmitted 
by  a  telegraph  maintained  for  the  private 
use  of  a  corporation,  company  or  person, 
and  in  respect  of  which,  or  of  the  col- 
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lection,  receipt  and  transmission  or  de- 
livery of  whioh,  no  monej  or  valaable 
consideration  shall  be,  or  promised  to  be, 
made  or  ^iven."  These  exceptions  re- 
ferable each  other  so  closely  that  it  is  not 
oaiiy  to  imt  a  case  of  a  telegram  which 
would  fall  within  the  first  exception,  and 
which  would  not  fall  within  the  second. 
K\wy  '*  telegraph  maintained  or  used 
nolely  for  private  use  "  must  be  a  '^  tele- 
graph nuiintained  for  the  private  nse  of  a 
oor|K)mtion,  company  or  person."  A 
'*  tfilogram  for  which  no  charge  is  made  " 
doifN  not  differ  materially  from  a*' telegram 
in  niHpect  of  which,  or  of  the  collection, 
r«}(Msint  and  transmission  or  delivery  of 
whir.li,  no  money  or  valuable  consideration 
nhttll  Im),  or  promised  ''  (the  words  '*  shall 
hi)**  Hoem  to  be  wanted  before  '*pro- 
rnined  '*;  "  to  be,  made  or  given.'*  And  a 
rriiMHage  *'  relating  to  the  business  or 
private  affairs  of  the  owner  "  of  the  tele- 
graph by  which  it  is  sent  is  a  telegram. 
'i'huH  the  second  exception  seems  to  con- 
tuin  everything  which  can  fiill  within  the 
lirHt  and  nothing  more,  except  possibly 
telegrams  not  charged  for  transmitted  by 
a  telegraph  used  solely  for  private  nse 
and  relating  to  the  business  of  the  owner 
of  the  telegraph,  such  telegraph  not  being 
maintained  by  the  owner.  But  no  case 
occurs  to  ns  in  which  a  man  is  likely  to 
own  a  telegraph  and  use  it  exclusively  for 
his  own  business  and  yet  not  to  maintain 
it.  Some  light  may  perhaps  be  thrown 
upon  the  subject  by  an  obscure  provision 
in  the  first  exception.  This  exception 
authorises  individuals  to  keep  telegraphs 
for  their  own  use,  and  to  send  messages 
by  them  relating  to  their  own  affairs  so 
long  as  no  charge  is  made  for  the  mes- 
Hages.  This  condition  is,  as  it  stands, 
onintelligible.  How  could  a  man  make 
a  charge  to  himself  for  sending  a  mes- 
sage on  his  own  telegraph  about  his  own 
atf'aini?  It  suggests  that  the  exception 
rnay  have  been  originally  intended  to  pro- 
vide for  two  classes  of  telegrams,  sent  by 
tijlegmphs  maintained  or  nsed  solely  for 
vrivate  uh(;,  namely,  first,  telegrams  re- 
»*ifiK  Ui  the  private  affairs  of  the  owner; 
»f;d,  Mfondly.  telegrams  relating  to  other 
f^/pli/»  aiTairs,  sent  as  an  exceptional 
(ar//ur  and  not  charged  for ;  but  this  is 
liflwinlj  not  said.    The  second  exception 
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provides  not  only  for  nearly  every  case 
provided  for  by  the  first  exception,  bat 
also  for  the  case  which  seems  to  have 
been,  for  some  reason,  omitted  from  the 
first  exception,  namely,  telegrams  rela- 
ting to  the  affairs  of  the  owner's  friends 
sent  gratuitously;  for  the  tel^prama  to 
which  the  second  exception  refers  may 
relate  to  any  subject  so  long  as  they  are 
not  charged  for,  and  so  long  as  the  tele- 
graph by  which  they  are  sent  is  main- 
tained for  the  private  nse  of  any  cor- 
poration, company  or  person. 
•  Probably  some  amendment  made  while 
the  Act  was  passing  through  Parliament 
was  the  cause  of  this  confnsion,  bat, 
however  this  may  have  been,  the  effect  of 
the  two  exceptions  seems  to  as  to  be  that 
if  a  person,  company  or  corporation  has 
a  telegraph  maintained  bona  fide  for  his  or 
its  own  nse — if,  for  instance,  a  banker  has 
a  telegraph  to  communicate  between  bis 
office  in  the  city  and  another  office  in  a 
distant  part  of  London,  or  if  under  the 
Act  of  1868  (s.  9,  sub-8.  8)  a  railway  has 
made  arrangements  with  a  coal  master 
npon  the  company*s  system  for  a  private 
telegraph  between  lus  coal  pit  and  a 
station,  they  may  not  only  send  telegrams 
on  their  own  affairs,  but  may  also,  nnder 
special  circumstances,  and  if  no  charge 
is  made,  send  messages  on  the  affairs  of 
others.  This  view  of  the  exceptions 
shews  how  wide  the  exclusive  privilege 
granted  to  the  Postmaster- General  was 
intended  to  be.  But  for  them  it  would 
be  unlawful  for  the  owner  of  works 
spread  over  a  great  space  of  ground  to 
have  a  telegraph  to  communicate  between 
the  different  parts  of  the  establishment, 
or  for  a  man  of  business  with  two  offices 
in  different  parts  of  London  to  have  a 
telegraph  between  them.  This  supports 
what  we  have  already  said  as  to  the 
difference  between  the  exclusive  privily 
of  the  Postmaster- General  in  relation  to 
telegrams  and  in  relation  to  letters.  The 
privilege  relating  to  telegrams  seems  to 
us  to  be  the  wider  of  the  two. 

It  was  argued  by  the  defendants  that 
they  were  within  the  first  exception, 
becjBinse  in  it  the  word  ''owner"  ought 
to  be  read  as  including  "owners,"  the 
effect  of  which  was  said  to  be  that  two 
persons  might  contribute  to  keep  ap  a 
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telegraph,  and  use  it  for  commnnicatfng 
with  each  other  on  affairs  interesting  to 
either,  that  each  of  them  might  again 
commonicate  with  others,  and  that  thus 
the  conntry  might  in  theory  be  covered 
with  a  network  of  telegraphic  wires,  each 
connecting  two  persons  only.  It  was 
further  snggested  that  if  this  were  lawful, 
it  would  be  lawful  in  order  to  avoid 
circuity  and  complication  to  consolidate 
the  individual  wires  into  a  small  number 
owned  by  a  large  number  of  subscribers, 
and  this  it  was  said  was  practically  what 
was  done  by  the  defendant  company. 
This  ingenious  argument  appears  to  us  to 
be  unfounded,  both  in  law  and  in  &ct. 
The  exceptions  seem  to  us  to  apply  ex- 
clusively to  teleg^phs  kept  either  by  a 
single  owner  or  under  some  express  pro- 
vision of  the  Telegraph  Acts,  like  the  one 
already  referred  to ;  but,  quite  apart  from 
this,  it  is  obvious  that  the  telegraphs  of 
the  defendant  company  are  neither  owned 
nor  maintained  by  the  subscribers,  nor 
are  they  used  solely  by  the  owners.  The 
switch  board  and  the  trunk  wires  are  the 
property  of  the  defendant  company,  and 
they  are  essential  to  the  system  of  com- 
mnnication  adopted.  Moreover,  a  charge 
in  the  shape  of  rent  is  made  for  the 
transmission  of  messages,  and  from  this 
the  company  derives  a  profit.  Each  of 
these  circumstances  takes  the  case  out  of 
the  exceptions,  or  rather  prevents  them 
from  applying  to  it.  Lastly,  it  was  asked 
by  the  defendants  when  and  by  whom  the 
offence  (if  any)  of  the  defendant  company 
was  committed.  To  this  we  think  the 
answer  is,  that  if  several  persons  com- 
bine to  do  an  illegal  act,  each  is  guilty  of 
the  whole  of  it,  so  that  when  A  sends  a 
teleg^ram  to  B  by  means  provided  by  the 
company  for  that  purpose,  and  under  the 
provisions  of  a  contract  by  which  it  is 
carried  out,  A,  B  and  the  company  are 
all  guilty  of  an  offence  under  section  6  of 
the  Act  of  1869,  namely,  the  offence  of 
transmitting  a  telegram.  Apart  from 
this,  we  thmk  that  when  the  company's 
servant  puts  A  in  telephonic  communi- 
cation with  B,  the  company  aids  and  is 
concerned  in  transmitting  a  telegram, 
which,  again,  is  an  offence  under  the  same 
section. 

The  result  is,  that  we  give  judgment 
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for  the  Crown,  with  costs.  There  will, 
accordingly,  be  declarations  in  the  terms 
of  paragraphs  1  aud  2  of  the  prayer,  an 
injunction  in  the  terms  of  paragraph  3, 
and  an  order  that  an  account  be  taken  as 
in  paragraph  4. 

Judgment  for  the  Orown, 


Solicitors— Watson  Horace,  for  Crown;  Water- 
house  &  Wiuterbotham,  for  defendants. 
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DBBBNHAM    AND  ANOTHER   V, 
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Husband  and  Wife — Wife^a  Authority  to 
pledge  Hushand^s  Credit  far  Necessaries — 
Secret  Revocation  of  Authority, 

Where  a  husband  and  wife  live  together 
and  the  husband  has  forbidden  the  wife  to 
buy  goods  on  credit,  without  giving  notice 
to  anyone  of  the  fact,  he  is  not  liable  for  the 
price  of  goods  mipplied  to  her  order  by  a 
tradesman  with  whom  she  had  not  dealt 
before  being  forbidden  to  buy  on  credit^ 
although  the  goods  consist  of  clothes  for  the 
wife  and  children  suitable  to  their  position 
in  life. 

Jolly  V,  Rees  (15  Com.  B.  Rep.  N.S. 
628  ;  33  Law  J.  Rep.  C.P.  177)  approved 
and  followed. 

This  was  an  appeal  from  a  jadgment 
of  the  Court  of  Appeal  (reported  49  Law 
J.  Rep.  Q.B.  497 ;  Law  Rep.  5  Q.B.  D. 
394)  affirming  one  of  Bowen,  J. 

The  action  was  broaght  to  recover  421. 
the  price  of  clothing  supplied  by  the 
plaintiffs  to  the  order  of  the  defendant's 
wife  for  the  use  of  herself  and  the  defen- 
dant's children.  The  wife  was  living 
with  her  husband  at  Bradford,  where 
both  were  employed  in  mana^ng  a 
hotel.  The  goods  were  admitted  to  be 
necessaries  in  the  sense  that  they  were 
suitable  to  the  position  in  life  of  the 
defendant.  Before  the  wife  began  to  deal 
with  the  plaintiffs  the  defendant  had 
agreed  with  her  that  he  would  make  her 
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an  allowance,  and  that  she  should  not 
order  goods  npon  credit,  bnt  no  notice  of 
that  agreement  had  been  given  to  anyone. 
Bowen,  J.,  left  to  the  jury  the  question 
whether  the  husband  had  revoked  the 
authority  of  his  wife  to  pledge  his  credit ; 
and,  on  their  finding  that  he  had,  gave 
judgement  for  the  defendant. 

The  Court  of  Appeal  affirmed  this  judg- 
ment.    The  plaintiffs  appealed. 

Benjamin  and  A,  L,  Smith,  for  the  ap- 
pellants.— The  law  as  to  the  authority  of 
the  wife  to  pledge  the  husband's  credit 
for  necessaries  is,  it  is  contended,  as 
follows :  When  husband  and  wife  are 
living  together,  the  wife  has  an  ostensible 
or  presumptive  authority  to  buy  on 
credit  goods  which  are  within  her  pro- 
vince ;  but  that  authority  may  be  with- 
drawn, and  the  presumption  of  such 
authority  is  rebutted  by  proving  express 
withdrawal  and  notice  given.  When 
they  are  not  living  together,  if  the  sepa- 
ration is  by  the  husband's  fault,  the  wife 
has  an  absolute  authority  in  law  which 
cannot  be  rebutted:  if  by  the  wife's 
fault,  she  has  no  authority  ;  if  by  mutual 
consent,  there  is  a  presumption  in  favour 
of  her  authority  rebuttable  by  proof  that 
the  husband  makes  her  a  sufficient  al- 
lowance. 

That  there  is  some  authority  in  a  wife 
cohabiting  with  her  husband  is  admitted 
in  all  the  cases.  Sometimes  it  is  called  a 
prima  fa^ie  authority,  at  other  times  pre- 
sumptive, apparent  or  implied.  It  cannot 
be  contended  that  a  secret  revocation 
can  take  away  the  authority,  whatever  it 
is.  In  Dyer  v.  East  (1)  Kelynge,  C.J., 
said,  "  The  husband  must  pay  for  the 
wife's  apparel,  unless  she  elope,  and  he 
give  notice  not  to  trust  her ;  that  is  the 
case  of  Manby  v,  Scott  (2),  which  was  a 
hard  judgment,  but  we  will  not  impeach 
it."  In  Etherington  v.  Parrot  (3)  Lord 
Holt  says,  *'  If  the  husband  have  solemnly 
declared  his  dissent,  that  she  shall  not  be 
trusted,  any  person  that  has  notice  of 
this  dissent  trusts  her  at  his  peril  afler." 
See  also  2  Strange,  1214,  note  hy  Nolan, 

(1)  1  Mod.  9. 

(2)  2  Sm.  L.  C.  (8th  ed.)  446,  at  p.  468 ;  1 
Lev.  4. 

(3)  2  Ld.  Kaym.  1006. 


and  the  dicta  of  Lord  EUenborongh  in 
Waithman  v.  Wakefield  (4)  ;  of  Bayley,  J., 
in  Holt  V.  Brien  (5).  As  to  the  nature  of 
the  authority,  Lrttledale,  J.,  in  Mon- 
tague  v.  Benedict  (6),  cites  with  approval 
a  passage  in  Oom,  Dig. — Baron  and  Feme 
(Q).  That  "  if  a  wife  buy  necessary  ap- 
parel for  herself  the  assent  of  the  husband 
shall  generally  be  intended."  To  the 
like  effect  are  the  observations  of  the 
Judges  in  Bead  v.  Lega/rd  (7).  Till  Jdly 
V.  Bees  (8)  no  one  ever  doubted  that  a 
secret  revocation  was  not  enough  to  take 
away  the  wife's  authority.  The  decision 
in  that  case  is  at  variance  with  the  judg- 
ment of  the  Court  of  Exchequer  in  JBu^ 
dock  V.  Marsh  (9),  which,  comparing  a 
wife  to  a  partner,  laid  down  that  she  had 
**  authority  with  reference  to  such  matters 
as  are  usually  within  the  control  of  the 
wife."  There  the  husband  had  supplied 
the  wife  with  money  to  keep  the  honse. 
So,  in  Johnston  v.  Swnmer  (10),  Pollock, 
C.6.,  said,  '*  If  a  man  and  his  wife  live 
together,  it  matters  not  what  private 
agreement  they  may  make,  the  wife  has 
all  usual  authorities  of  a  wife."  The 
authority  of  Jolly  v.  Bees  (8)  is  weakened 
by  the  dissent  of  Byles,  J.,  and  the  case 
has  been  doubted  since  by  Gockbum, 
O.J.,  in  Morgan  v.  Oh^twynd  (11).  There 
has  been  no  decision  on  the  point  since ; 
and  the  simple  qaestion  here  is  whether 
Jolly  V.  Bees  (8)  is  good  law. 

The  appellants  do  not  necessarily  con- 
tend that  notice  of  the  revocation  should 
actually  reach  a  tradesman  in  order  to 
bind  him ;  but  they  say  that  there  must  be 
some  solemn  and  public  declaration  of 
the  revocation,  not  a  mere  private  agree- 
ment between  husband  and  wife,  the 
knowledge  of  which  they  keep  entirely  to 
themselves. 

Willis  and  McGall,  for  the  respoD- 
dent. — The  agency  of  the  wife  arises  not 

(4)  1  Campb.  120. 
(6)  4  B.  &  Aid.  252. 

(6)  3  B.  &  C.   631 ;   2  Sm.  L.  C.  (7th  ed.) 
467. 

(7)  6  Exch.  Rep.  636 ;  20  Jaw  J.  Kep.  Exch. 
309. 

(8)  15  Com.  B.  Rep.  N.S.  628  ;  83  Law  J.  Rep. 
C.P.  177. 

(9)  1  Hurl.  &N.  601. 

(10)  3  ibid.  261 ;  27  Lw  J.  Rep.  Exch.  841. 

(11)  4  Falc.  &  F.  467. 
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from  the  marriage,  bat  from  the  conduct 
after  the  marriage.  For  if  she  be  living 
apart  from  her  husband  voluntarily  upon 
any  term 9,  the  husband  is  not  liable  for 
goods  supplied  to  her — Eastland  v.  Bur- 
eheU  (12).  So  if  she  elope,  though  the 
tradesman  be  ignorant  of  the  fact.  There 
must  be  acts  subsequent  to  the  marriage, 
mere  cohabitation  not  being  enough. 
Thus,  if  the  husband  had  gone  with  the 
wife  to  buy  goods,  or  had  given  her  money 
to  pay  the  bills  when  they  came  in,  or  if  he 
put  her  into  the  position  of  housekeeper, 
which  he  did  not  do  here,  he  would  be 
liable.  In  fact,  the  wife's  authority  is 
exactly  like  that  of  a  servant.  When  it 
is  spoken  of  as  a  presumptive  authority, 
it  is  not  meant  that  marriage  and  cohabi- 
tation are  evidence  from  which  a  trades- 
man has  a  right  to  presume  agency  in 
the  absence  of  notice  to  the  contrary,  but 
merely  that  they  are  some  evidence  from 
which,  in  the  absence  of  other  circum- 
stances, a  Court  would  presume  agency. 
Here,  again,  the  goods  were  not  neces- 
saries except  in  the  sense  that  they  were 
proper  if  the  wife  had  not  already  got 
them.  And  this  is  important  as  bearing 
npon  the  effect  of  a  secret  revocation. 
For  if  notice  were  held  necessary,  the 
wife  might  give  separate  orders  to  dif- 
ferent tradesmen,  each  of  which  by  itself 
might  be  reasonable  and  proper,  but  the 
toUd  quantity  of  goods  supplied  might 
be  altogether  extravagant.  As  to  the 
general  law  on  the  subject — see  Renaux 
V.  Teakle  (13),  Eeid  v.  Teakle  (14),  Mizen 
V.  Pick  (15),  Montague  v.  Benedict  (6), 
Beaton  v.  Benedict  (16),  Manhy  v.  Scott 
(2).  In  Etherington  v.  Parrot  (3),  Bolt 
V.  Brien  (5),  and  the  cases  referred  to  in 
the  note  in  2  Strange,  1214,  there  had 
been  previous  dealings  with  the  trades- 
man recognised  by  the  husband.  Cress- 
well,  J.,  said  in  Atkyns  v.  Pearce  (17) 
that  Buddock  v.  Marsh  (9)  could  only  be 

(12)  47  Law  J.  Rep.  Q.B.  500;  Law  Hep.  3 
aB.  D.  432. 

(13)  8  Exch.  Rep.  680 ;  22  Law  J.  Hep.  Exch. 
241. 

(14)  18  Com.  B.  Rep.  627 ;  22  Law  J.  Rep. 
C.P.  161. 

(15)lt3  Mee.  &  W.  481. 

(16)  2  Sm.  L.  C.  (7th  ed.),  476 ;  6  Bing.  28. 

(17)  2  Com.  B.  Rep.  N.S.  763  ;  26  Law  J.  Rep. 
C.P,  362. 
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sustained  upon  that  ground.  The  dictum, 
of  Pollock,  C.B.,  in  Johnston  v.  Sumner 
(10)  was  unnecessary  to  the  decision. 
Moylan  v.  Nolan  (18)  is  a  decision  of 
Irish  Judges  which  followed  Jolly  v.  Bees 
(8). 

The  following  cases  at  Nisi  Prius  were 
cited  to  shew  that  notice  of  revocation 
had  not  been  considered  necessary  before 
Jolly  V.  Bees  (8) — Atkins  v.  Gurwood  (19), 
Freestone  v.  Butcher  (20),  and  Benrvys  v. 
Sargeant  (21). 

Benjamin,  in  reply. 

The  Loed  Chancellor  (Lord  Sel- 
borne). — This  case  raises  the  very  impor- 
tant question  whether  the  decision  of  the 
Court  of  Common  Pleas  in  1864,  in  the 
case  of  Jolly  v.  Bees  (8),  which,  so  far  as 
I  know,  has  not  been  seriously  called  in 
question  since  that  time,  and  which  was 
never  brought  to  this  House  for  consider- 
ation, is  right. 

The  point  determined  was  this,  as  I 
understand  it,  that  the  question  whether 
a  wife  has  authority  to  pledge  her  hus- 
band's credit  is  to  be  treated  as  a  question 
of  fact,  to  be  determined  upon  the  cir- 
cumstances of  each  particular  case,  what- 
ever may  be  the  rules  of  law  as  to  the 
prima  facie  presumptions  to  be  drawn  from 
a  particular  state  of  circumstances. 

That  principle  is  now  controverted,  and 
the  first  question  is,  whether  the  mere 
fact  of  a  marriage  implies  a  mandate  by 
law  making  the  wife  (who  cannot  herself 
contract,  unless  so  far  as  she  may  have  a 
separate  estate)  the  agent  in  law  for  the 
husband,  to  bind  him  and  to  pledge  his 
credit,  by  what  otherwise  might  be  her 
own  contract  if  she  were  a  /erne  sole. 

It  is  sufficient  to  say  that  all  the  autho- 
rities shew  that  there  is  no  such  mandate 
in  law,  except  in  the  particular  case  of 
necessity — a  necessity  which,  perhaps, 
prima  facie  may  arise  when  the  husband 
has  deserted  the  wife,  or  compelled  her  to 
live  apart  from  him,  without  properly 
providing  for  her,  but  which,  when  the 
husband  and  wife  are  living  together, 
cannot  be  said  ever  prima  facie  to  arise, 

(18)  17Ir.  C.  L.  427. 

(19)  7  C.  &  P.  766. 

(20)  9  ibid.  643. 

(21)  6  ibid.  419. 
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because  if  in  point  of  fact  she  is  main- 
tained, there  is,  in  that  state  of  circum- 
stances, TLO  prima  facie  evidence  that  the 
husband  is  neglecting  to  discharge  his 
proper  duty,  or  that  there  can  be  any 
necessity  for  the  wife  to  run  him  into 
debt,  for  the  purpose  of  keeping  herself 
alive  or  supplying  herself  with  necessary 
clothing. 

I  therefore  lay  aside  that  proposition, 
and  think  it  clear  that  there  is  no  man- 
date in  law  by  the  mere  fact  of  marriage 
applicable  to  such  a  state  of  circumstances 
as  we  have  at  present. 

Then  the  next  question  is,  whether  the 
law  implies  a  mandate  from  cohabitation. 
If  it  does,  on  what  principle  does  it  do  so  P 
Cohabitation  is  not,  like  marriage,  a 
statiis,  or  a  new  contract— it  is  a  general 
expression  for  a  certain  condition  of 
facts ;  and  if  the  law  does  imply  any  such 
mandate  from  cohabitation,  it  must  be  as 
an  implication  of  fact,  and  not  as  a  neces- 
sary conclusion  of  law.  There  are,  no 
doubt,  various  authorities  which  sa3^  that 
the  ordinary  state  of  cohabitation  between 
husband  and  wife  carries  with  it  some 
presumption,  some  prima  facie  evidence, 
of  an  authority  to  do  those  things  which, 
in  the  ordinary  circumstances  of  cohabita- 
tion between  husband  and  wife,  it  is  usual 
for  a  wife  to  have  authority  to  do.  Mr. 
Benjamin  says  that  those  words  are  not 
the  best  which  might  be  used  for  the  pur- 
pose, but  that  "  apparent  authority  "  or 
"  ostensible  authority  **  would  be  better. 
I  am  not  at  all  sure  that  Mr.  Benjamin's 
words  may  not  be  very  good  words  for 
that  ordinary  state  of  circumstances  in 
the  case  of  cohabitation  between  husband 
and  wife,  out  of  which  the  presumption 
arises,  because  in  that  ordinary  state  of 
circumstances  the  husband  may  truly  be 
said  to  do  acts,  or  to  consent  evidently  to 
acts,  which  hold  the  wife  out  as  his  agent 
for  certain  purposes.  Then  the  word 
"apparent"  or  the  word  **  ostensible '* 
becomes  appropriate.  But  where  there 
is  nothing  done,  nothing  consented  to  by 
the  husband,  to  justify  the  proposition 
that  he  has  held  out  the  wife  as  his  agent, 
then  I  apprehend  that  the  question 
whether,  as  a  matter  of  fact,  he  has  given 
the  wife  authority,  is  one  that  must  be 
examined  upon  the  whole  circumstances 


of  the  case.  No  doubt,  though  not  intemd- 
ing  to  hold  her  outas  his  agent,  and  though 
she  may  not  actually  have  had  authority, 
the  husband  may  so  have  conducted  him- 
self as  to  entitle  a  tradesman  dealing  with 
him  to  rely  upon  some  appearance  of 
authority.  If  he  has  done  so  he  may  be 
bound,  but  the  question  must  be  exammed 
as  one  of  fact,  and  all  the  authorities,  as 
I  understand  them,  practically  treat  it  so, 
when  they  speak  of  this  as  a  presumption 
prima  facie  not  absolute,  not  in  law,  but 
capable  of  being  rebutted ;  and  when  Lord 
Chief  Baron  Pollock,  in  the  case  of  «7bAn- 
ston  V.  Sumner  (10),  said  that  all  the 
usual  authorities  of  a  wife  under  those 
circumstances  might  be  assumed,  not- 
withstanding any  private  arrangement,  I 
apprehend  that  he  had  in  view  that  state 
of  facts  under  cohabitation,  when  a  wife 
is  managing  her  husband's  house  and 
establishment,  which  usually  raises  the 
presumption  which,  when  once  raised  by 
the  husband's  acts,  or  by  his  assent  to  the 
acts  of  his  wife,  doubtless  as  against  the 
person  relying  upon  that  appearance  of 
authority,  might  not  be  got  rid  of  by  a 
mere  private  agreement  between  the  hus- 
band and  wife.  Lord  Chief  Baron  Pollock, 
in  another  case  which  was  cited  during 
the  argument,  namely,  the  case  of  Benata 
V.  TeaTde  (13),  said  that  the  case  of  the 
wife,  as  to  principle,  at  all  events,  was  not 
different  from  that  of  anybody  else  in  an 
establishment.  If  there  is  an  establish- 
ment, of  which  there  is  a  domefitic 
manager — although,  perhaps,  the  wife  is 
the  most  natural  domestic  manager,  and 
the  presumption  may  be  strongest  in  par- 
ticular circumstances  when  she  is  so — 
yet  the  presumption  is  the  same  from 
similar  facts,  even  if  she  be  not  a  wife,  but 
merely  a  woman  living  with  a  man  and 
passing  as  his  companion,  with  or  without 
the  assumption  of  the  name  of  wife.  It 
is  also  the  same  if  the  person  to  whom 
the  domestic  management  is  delegated  is 
a  housekeeper,  or  a  steward  or  any  other 
kind  of  servant.  Therefore  it  is  in  all 
these  cases  really  a  mere  question  of 
fact. 

Now  in  this  case  that  ordinary  state  ot 
circumstances  which  usually  accompanies 
cohabitation,  when  there  is  a  house  and 
an  establishment,    is    entirely  wanting. 
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There  was  here  no  house,  there  was  here 
no  establishment,  and  none  of  these  things 
were  done  in  the  way  of  living  npon  credit 
for  the  ordinary  necessary  pnrposes  of 
providing  for  the  daily  wants  of  an  estab- 
lishment which  ordinarily  raise  the  pre- 
snmption.  The  husband  and  wife  were 
both  servants  of  a  company  of  hotel- 
keepers  at  Bradford.  They  not  only  were 
their  servants,  but  they  lived  in  the  hotel 
which  belonged  to  their  employers ;  the 
whole  of  their  board  and  lodging  (which, 
I  take  it  npon  the  evidence,  included  that 
of  their  children)  was  found  for  them, 
and  therefore  there  was  no  household  to 
be  managed;  there  was  no  domestic 
management  at  all,  in  point  of  fact.  The 
credit,  such  as  it  was,  was  given  by  a 
London  tradesman  to  a  woman  living  in 
Bradford  in  these  circumstances.  No 
single  act  was  done  by  him  which  shews 
that  he  was  dealing  upon  the  faith  of  any 
appearance  of  aathority  in  the  wife,  for 
he  made  out  all  the  bills  to  the  wife  in  her 
own  name,  which,  no  doubt,  would  not 
have  prevented  him  from  resorting  to  the 
husband,  if  the  husband  'was  otherwise 
liable,  but  which  certainly  does  not  assist 
his  case  as  tending  to  shew  that  he  was 
misled  by  any  appearance  of  aathority 
into  supposing  that  he  was  giving  credit  to 
the  husband.  That  the  husband  never 
knew  any  of  these  things  is  made  perfectly 
clear.  The  necessary  conclusion  of  fact 
is  that  the  husband  never  did  hold  out  his 
wife  as  having  any  authority,  by  any  act, 
or  by  any  consent  of  his,  either  to  the 
plain ti£f  or  to  the  class  of  persons  to  whom 
the  plaintiff  belongs,  and  of  whose  dealings 
the  plaintiff  might  be  presumed  to  have 
any  knowledge. 

Then,  if  the  plaintiff  can  recover  at  all, 
it  must  be  either  because  there  was,  not- 
withstanding this  state  of  things,  an 
authority  in  fact,  or  because  there  is  an 
authority  in  law  from  the  necessity  of  the 
case.  I  think  it  would  really  be  doubtful 
whether  the  ordinary  presumption  even 
shews  the  authority  in  the  state  of  facts 
which  I  have  mentioned ;  but  taking  it  to 
be  so,  seeing  that  the  clothes  might  be 
necessary  for  the  wife,  and  that  if  there  were 
no  means  of  supplying  them  otherwise,  it 
would  be  the  husband's  duty  to  supply 
them,  the  evidence  conclusively  shews 
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that  there  was  no  authority  in  fact.  It  is 
said  that  when  this  married  pair  lived — 
four  or  five  years  before  the  beginning  of 
the  dealings  between  the  wife  and  the 
plaintiff,  and  a  considerably  greater  dis- 
tance of  time  before  this  particular  debt 
was  contracted — ^at  Westward  Ho,  in 
Devonshire,  there  were  some  other  people 
who  did  give  credit  to  the  husband,  the 
wife  acting  as  his  agent.  That  the  plain- 
tiff ever  heard  of  that  is  not  so  much  as 
suggested.  More  than  four  years  before 
any  dealings  with  the  plaintiff  began,  that 
state  of  things,  being  disapproved  by  the 
husband,  was  pnt  an  end  to.  The  hus- 
band  expressly  determined  and  revoked 
any  authority  which  he  might  previously 
have  given  to  the  wife ;  and  he  afterwards, 
at  the  time  this  debt  was  contracted, 
made  her  an  allowance  amply  sufficient  for 
any  necessary  purposes  of  her  clothing, 
according  to  the  state  of  the  circum- 
stances and  his  condition  in  life.  It  is 
said  that  of  that  revocation  the  plaintiff 
had  no  notice ;  but  the  plaintiff  had  no 
notice  of  the  circumstances  that  made  the 
revocation  necessary ;  he  never  had  notice 
of  any  single  fact  except  that  this  was  a 
married  woman;  and  more  than  four 
years  before  the  beginning  of  his  dealings 
with  the  wife,  there  was  an  ending  of  the 
authority  (if  ever  it  had  been  given  to  her) 
to  bind  her  husband  as  his  agent  towards 
other  persons. 

Then  the  question  is,  whether,  because 
these  articles  are  found  to  be  in  some 
sense  necessaries  in  their  nature,  the  hus- 
band can  be  bound.  It  would  be  perfectly 
clear  that  when  a  reasonable  allowance  is 
made  by  the  husband  to  the  wife,  as  in 
this  case  was  made — sufficient  to  cover  a 
proper  expenditure  for  her  own  and  her 
children's  clothing — it  is  totally  impos- 
sible to  imply  ex  necessitate  any  authority 
of  hers  in  law  to  bind  him,  even  if  she  had 
purported  to  do  so. 

These  observations  seem  to  me  to  dis- 
pose of  the  whole  case ;  but  I  must  add 
that,  without  going  into  the  authorities, 
I  think  if  the  principles  which  run 
through  them  from  first  to  last  are  re- 
garded, rather  than  casual  (2tc/a,  coloured 
as  they  necessarily  would  be  by  the  cir- 
cumstances of  particular  cases,  in  one 
judgment  or  in  another,  the  whole  of  the 
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jadgments  being  consistent  with  reason 
and  justice,  are  also  consistent  with  the 
decision  which  was  arrived  at  by  the  ma- 
jority of  the  Coart  of  Common  Pleas  in 
the  case  of  Jolly  v.  Bees  (8). 

Therefore  I  humbly  move  your  Lord- 
ships that  this  appeal  should  be  dismissed, 
and  that  the  judgment  of  the  Court  below 
should  be  affirmed. 

Lord  Blackburn. — If  it  were  not  that 
this  case  is  precisely  identical  with  the 
case  of  JoUrj  v.  Kees  (8),  I  should  think 
it  desirable  to  speak  more  at  length  than 
I  propose  now  to  do.  The  opinion  upon 
which  I  advise  your  Lordships  to  act  is, 
that  the  majority  of  the  Court  in  the  case 
of  Jolhj  V.  Rees  (8)  were  right  in  the 
judgment  which  they  gave,  and  it  is  ad- 
mitted that  that  governs  the  present  case. 
I  also  think  that  the  judgment  which  my 
brother  Byles  gave  upon  that  occasion 
(which  it  is  admitted  might,  if  it  were 
good,  apply  to  the  present  case)  was  not 
correct  as  applied  to  that  case,  and  is  not 
applicable  now. 

I  premise,  as  did  the  majority  of  the 
Court  in  JoUij  v.  Bees  (8),  by  sayiug  that 
no  question  arises  here  as  to  what  would 
be  the  case  if  the  wife  had  been  left  desti- 
tute, and  had  not  been  allowed  what  was 
proper  for  her  estate  and  condition.  If 
there  had  been  desertion  or  cruelty,  so 
that  she  had  not  been  supplied  with  what 
was  proper,  no  question  arises  here  as  to 
whether  she  would  not  have  had  authority 
to  pledge  her  husband's  credit  to  get  such 
things.  But  that  is  not  the  case  here  at 
all.  This  is  simply  a  case  where  a  hus- 
band is  living  with  his  wife,  though  they 
are  not  keeping  up  anv  household  estab- 
lishment ;  and  he,  in  fact,  makes  her  an 
allowance,  which  both  husband  and  wife 
seemed  to  think,  so  far  as  one  can  judge 
from  appearances,  would  be  sufficient  to 
enable  her  to  supply  herself  with  all 
necessary  clothes.  She  did  get  clothes, 
and  there  was  evidence  which  satisfied 
the  jury  that  the  husband  really  and  truly 
told  her  that  she  was  not  to  pledge  his 
credit,  and  that  she  had  assented. 

The  question  comes  to  be,  first.  Had 
she,  from  her  position  as  wife,  authority 
to  pledge  her  husband's  credit,  although 
the  husband  had  revoked  that  authority  P 


I  grant  that  the  fieict  of  a  man  living  with 
his  wife  frequently,  and  indeed  always, 
does  afford  evidence  that  he  entrusts  her 
with  such  authorities  as  are  commonly 
and  ordinarily  given  by  husband  to  wife. 
I  should  say  that  it  might  be  a  matter  of 
doubt  whether  it  is  so  perfectly  certain 
that  the  articles  supplied  by  milliners  are 
always  to  be  procured  upon  the  credit  of 
the  husband,  so  as  to  make  that  a  prima 
facie  part  of  the  authority.  Bat  I  will 
assume  that  it  would  be  so.  In  the  ordi- 
nary case  of  the  management  of  a  house- 
hold the  wife  is  the  manager  of  the 
household,  and  would  necessarily  get 
short  and  reasonable  credit  on  butchers' 
and  bakers'  bills  and  such  things ;  and 
for  those  she  would  have  authority  to 
pledge  the  credit  of  the  husband.  I  think 
that  if  the  husband  and  wife  are  living 
together,  that  is  a  presumption  of  fact 
from  which  the  jury  may  infer  that  the 
husband  really  did  give  his  wife  such 
authority.  But  even  then  I  do  not  think 
the  authority  would  arise,  so  long  as  he 
supplied  her  with  the  means  of  procuring 
the  articles  otherwise.  But  that  is  not 
the  present  question,  which  is  this :  Had 
the  wife  a  mandate  to  order  the  clothes 
which  it  would  be  proper  for  her  in  her 
station  in  life  to  have,  though  the  husband 
had  forbidden  her  to  pledge  his  credit, 
and  had  given  her  money  to  buy  clothes  ? 
I  think,  for  the  reasons  given  by  the 
majority  of  the  Court  in  Jolly  v.  Bees  (8), 
and  also  by  the  Judges  in  the  Court  of 
Appeal  in  this  case,  that  there  is  no 
authority  and  no  principle  for  saying  that 
the  wife  had  authority  to  pledge  her 
husband's  credit.  I  quite  agree  that  if 
the  husband  knew  that  the  wife  had  got 
credit,  if  he  had  allowed  the  tradesmen  to 
suppose  that  he  himself  had  sanctioned 
the  transactions  by  paying  them,  or  in 
other  ways,  it  might  very  well  be  argued 
that  he  would  have  given  such  evidence 
of  authority  that,  if  he  did  revoke  it,  he 
would  be  bound  to  give  notice  of  the  re- 
vocation to  the  tradesmen  and  to  all  who 
had  acted  upon  the  faith  of  his  authority 
and  sanction.  That  would  be  the  general 
rule,  that  where  an  agent  is  clothed  with 
an  authority,  and  afterwards  that  autho- 
rity is  revoked,  unless  that  revocation  has 
been  made  known  to  those  who  have  dealt 
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with  him,  they  wonld  be  entitled  to  aaj, 
^*  The  prinoipal  is  precladed  from  denying 
that  that  aathority  continued  to  exist 
which  he  had  led  ns  to  believe,  as  reason- 
able people,  did  formerly  exist."  Now, 
there  may  be  many  cases  in  which  the 
husband  has  so  sanctioned  his  wife's 
pledging  his  credit,  but  there  is  not  any 
such  case  here.  Those  cases  in  Ireland 
which  haye  been  referred  to  seem,  as  far 
as  I  could  see  by  a  slight  glance,  to  be 
cases  where  the  husband  had  assented  to 
the  contracts  in  such  a  way  that  he  could 
not  deny  them  afterwards.  With  that 
we  have  nothing  at  present  to  do.  But  I 
cannot  agree  with  my  brother  Byles  that 
there  is  any  authority  established  by  the 
cases  that  the  fact  of  a  wife  Uving  along 
with  a  husband  alone  entitles  the  trades- 
men to  presume  that  the  husband  has 
given  an  authority  so  as  to  preclade  the 
usband  from  denying  it.  I  think  that 
when  husband  and  wife  are  living  to- 
gether, it  is  open  to  the  husband  to  prove, 
if  he  can,  the  fact  that  the  authority  does 
not  exist— it  being  a  question  for  the  jury 
whether  a  bona  fide  authority  did  or  did 
not  exist.  This  is  not  a  case  of  with- 
drawing  authority  once  given.  The 
question  is,  whether  the  plaintiff,  who  had 
never  dealt  with  the  wife  or  the  husband 
before,  was  entitled  to  assume  that  there 
was  such  an  authority  implied  in  the 
mere  fact  that  the  wife  was  living  with 
her  husband ;  and  I  think  the  law  is  not 
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Lord  Watson. — In  this  case  I  shall 
content  myself  with  saying  that,  not- 
withstanding the  able  and  ingenious 
argument  of  the  learned  counsel  for  the 
appellants,  I  am  very  clearly  of  opinion 
that,  both  upon  principle  and  according 
to  the  authorities,  the  case  of  JoUy  v.  Bees 
(8)  was  well  decided;  and  I  iJierefore 
concur  in  the  jadgment  which  your  Lord- 
ships propose. 

Order  appealed  from  affirmed,   and 
appeal  dismissed  with  costs. 

Solicitors — Boyce  &  Kidley,  for  plaintiff;  J.  G. 
Button  &  Co.,  for  defendant. 


CARTER  V,  STUBBS.* 
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[IN  THE  COURT  OF  APPEAL.] 

(Appeal  from  the  Gomm^on  Pleas  Division,^ 

1880.      1 
Dec.  1.    J 

Practice  —  Order  dismissing  Action — 
Extension  of  Time  for  appealing  from — 
Jurisdiction  —  Discretion  —  Order  LVIL 
rule  6. 

A  Master  having  made  an  order  dismiss^ 
ing  an  action  unless  the  plaintiff  fUed  on 
answer  to  interrogatories  ivithin  seven  days, 
the  plaintiff  swore  his  affidavit  in  answer  on 
the  seventh,  hut  did  not  file  it  until  the 
eighth  day  from  the  date  of  the  order.  After 
talcing  out  intermediate  summonses  to  extend 
the  time  for  delivering  notice  of  trial,  and 
to  rescind  the  Master's  order,  the  plaintiff 
took  out  two  summonses — one  to  extend  the 
time  for  appealing  from  that  ardjer,  the 
other  to  vary  it  by  extending  the  time  for 
answering  interrogatories;  and  a  Judge 
made  the  order  asked  for  on  each  of  these 
two  summonses: — Held  (affirming  thejudg^ 
ment  of  the  Common  Pleas  Division),  that 
the  Judge  had  jimsdiction  to  make  the 
order  under  rule  6  of  Order  LVIL  ;  and  that 
no  sufficient  ground  had  been  shewn  for  in- 
terfering  with  the  discretion  exercised. 

Appeal  from  a  judgment  of  the  Com- 
mon Pleas  Division,  affirming  two  orders 
made  at  chambers  by  Hawkins,  J. 

The  case  in  the  Court  below  is  re- 
ported ante,  p.  4,  where  the  facts  are  fully 
stated. 

Oould,  for  the  defendant. — It  is  ad- 
mitted that  the  terms  of  rale  6  of 
Order  LVII.  are  wide  enough  to  give 
jurisdiction  to  make  the  orders  appealed 
from,  but  the  rule  must  be  construed 
according  to  the  subsequent  decisions, 
and  upon  those  decisions  it  is  clear  there 
was  no  jurisdiction,  because  when  the 
time  for  answering  interrogatories  had 
run  out  the  action  was  dead,  and  could 
not  be  revived — Doyle  v.  Kaufman  (1). 
In  Whistler  v.  Hancock  (2)  it  was  held, 

*  Coram  Selbome,  L.O. ;  Baggallay,  L.J. ;  and 
Brett,  L.J. 

(1)  47  Law  J.  Rep.  Q.B.  26;  Law  Rep.  3  Q3.  D. 
340. 

(2)  47  Law  J.  Rep.  Q.B.  152  Law  Rep. 
Q.B.  D.  83. 
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where  a  Master  bad  made  an  order  nnder 
rale  1  of  Order  XXIX.,  dismissiDg  an 
action  for  want  of  prosecution  unless  a 
statement  of  claim  was  delivered  within 
a  certain  time,  and  the  time  was  allowed 
to  run  out  without  the  statement  of  claim 
having  been  delivered,  that  the  action 
was  dead  and  there  was  no  jurisdiction, 
upon  a  subsequent  application,  to  grant 
farther  time  for  delivering  statement  of 
claim.  Wallis  v.  Hepburn  (3)  was  decided 
upon  the  same  ground.  Burke  v.  Rooney 
(4)  is  distinguishable  from  the  present 
case.  The  decision  really  does  not  amount 
to  more  than  that  there  may  be  special  cir- 
cumstances which  raise  an  equity  against 
the  person  seeking  to  take  advantage  of 
a  mistake  by  which  the  action  has  become 
extinct.  If  there  was  a  jurisdiction  to 
make  the  two  orders  appealed  against, 
Hawking,  J.,  and  the  Court  below  have 
exercised  a  wrong  discretion  in  extending 
the  time  for  appealing.  The  cases  have 
laid  down  a  principle  that  an  extension 
of  time  ought  not  to  be  granted  when  the 
ground  of  the  application  is  mere  mistake 
on  the  part  of  the  applicant's  advisers  in 
calculating  time — The  International  Fi- 
nancial  Society  v.  The  Oity  of  Moscow  Gas 
Company  (5),  Krehlv,  Burrell  (6),  M'Ayi- 
drew  V.  Barker  (7),  In  re  Mansel,  Rhodes 
V.  Jenkins  (8),  King  v.  Davenport  (9), 
Blyth  V.  Young  (10). 

E.  T,  Beid  appeared  for  the  plaintiff. 

LoBD  Selborne,  L.C— It  is  not  neces- 
sary to  hear  counsel  for  the  respondent. 
On  the  question  of  junsdiction  there  can 
be  no  possible  doubt ;  the  terms  of  rule  6 
of  Order  LVII.  are  admitted  to  be  suffi- 
cient to  enable  that  to  be  done  which  has 
been  done  here  unless  some  limitation  has 

(3)  Law  Rep.  8  Q.B.  D.  84  w. 

(4)  48  Law  J.  Rep.  C.P.  601  ;  Law  Rep.  4 
C.P.  D.  226. 

(6)  47  Law  J.  Rep.  Chanc.  268  ;  Law  Rep. 
7Ch.D.  241. 

(6)  48  Law  J.  Rep.  Chanc.  262 ;  Law  Rep.  10 
Ch.  D.  420. 

(7)  47  Law  J.  Rep.  Chanc.  340 ;  Law  Rep.  7 
Ch.  D.  701. 

(8)  47  Law  J.  Rep,  Chanc.  870;  Law  Rep. 
7Ch.  D.711. 

(9)  48  Law  J.  Rep.  Q.B.  606;  Law  Rep.  4 
Q.B.  D.  402. 

(10)  Law  Rep.  13  Ch,  D.  416. 


been  put  upon  them  by  judicial  anihoriiy. 
I  cannot  discover  in  all  the  authorities 
any  foundation  for  the  proposition  that 
there  was  no  jurisdiction  to  make  the 
orders.  Whistler  v.  Hancock  (2)  and 
Wallis  V.  Hepburn  (3)  are  the  only  two 
cases  which  bear  npon  thequestion  of  juris- 
diction. Those  cases  are  perfectly  intel- 
ligible, because  there  was  a  subsisting 
order  putting  an  end  to  the  action.  There 
was  no  appeal  against  that  order,  but 
some  other  application  to  the  Court  for 
leave  to  proceed  with  the  steps  of  the 
action,  and  it  was  held  that,  under  the 
existing  circumstances,  the  action  was 
dead  and  the  application  could  not  be 
granted.  The  decisions  in  those  cases  can 
have  no  application  whatever  to  the  pre- 
sent case,  where  the  application  was  in 
form  for  an  enlargement  of  the  time  for 
appealing  from  the  Master's  order ;  which 
application,  by  rule  6,  may  be  made  after 
the  time  for  appealing  provided  for  by  the 
rules  has  elapsed.  The  objection,  there- 
fore, on  the  ground  of  want  of  jurisdic- 
tion, cannot  be  supported  by  authority. 
The  other  cases  cited  are  entirely  con- 
sistent with  each  other.  In  some  oases 
the  application  was  granted  and  in  some  it 
was  not,  the  decision  in  each  case  depend- 
ing upon  the  particular  circumstances. 
In  each  case  the  question  is,  whether,  as 
a  matter  of  judicial  discretion,  having 
looked  into  all  the  circumstances,  leave 
should  be  given.  The  circumstances  of 
the  present  case  are  these :  The  time 
for  appealing  had  elapsed  before  there 
was  any  occasion  for  appealing  if  the 
plaintiff  intended  to  comply  with  the 
order  to  answer  interrogatories.  I  think 
it  right  to  infer  that  he  did  intend  to 
comply  with  the  order,  because  he  swore 
the  affidavit  in  answer  to  the  interroga- 
tories within  the  time  allowed  by  the 
Master:  it  was  a  slip  of  the  solicitor's 
clerk  in  not  putting  upon  the  file  of  the 
Court  within  that  time  a  copy  of  that 
affidavit.  Perhaps  the  proceedings  which 
followed  upon  that  slip  should  have  been 
taken  more  promptly;  some  of  them, 
certainly,  were  not  taken  with  much  in- 
telligence; but  ultimately  they  resulted 
in  the  proper  form  of  application  being 
adopted,  and  a  proper  order  being  made. 
I  do  not   think  we  ought  to  overmle 
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the  concurrent  discretion  exercised  by 
Mr.  Jostice  Hawkins  and  the  learned 
Judges  of  the  Common  Pleas  Division. 
The  defendant  has  not  been  personally  in 
faulty  and  there  is  nothing  in  the  circum- 
stances to  lead  ns  to  say  that  he  shonld 
suffer  for  the  error  which  was  made. 

Baogallat,  L.J. — 1  am  of  the  same 
opinion.  I  think  the  order  made  for 
extending  the  time  for  appealing  was 
clearly  within  the  jurisdiction  given  by 
the  6th  rule.  A  discretion  to  make  such 
an  order  is  given  in  terms  by  the  rule.  It 
is  difficult  to  imagine  a  more  extended 
discretion,  though  of  course  it  is  to  be 
exercised  judicially.  The  two  cases  cited 
— Whistler  v.  Hancock  (2)  and  WaUis  v. 
Hepburn  (3) — are  not  in  point,  because 
no  application  to  extend  the  time  for  ap- 
pealing from  the  order  putting  an  end 
to  the  action  was  made.  Such  an  appli- 
cation was  made  in  Burke  v.  Booney  (4), 
and  the  Court  held  there  was  jurisdiction 
to  extend  the  time,  though  no  doubt 
there  were  also  in  that  case  special  cir- 
cumstances on  which  the  Court  gave 
leave. 

A  discretion  has  been  exercised  in  the 
present  case  by  Mr.  Justice  Hawkins,  and 
concurred  in  by  the  Common  Pleas  Divi- 
sion ;  it  would  require  a  very  strong  case 
to  induce  me  to  differ  from  their  opinion, 
and  I  am  not  prepared  to  do  so. 

Brett,  L.J. — The  first  question  is, 
whether  there  was  jurisdiction  under 
rule  6  to  make  both  the  orders  appealed 
against.  The  first  of  these  orders  was 
to  enlarge  the  time  for  appealing  from 
the  order  of  the  Master  dismissing  the 
action  unless  the  plaintiff  answered  in- 
terrogatories within  seven  days.  Bule  6 
IB  in  the  largest  terms,  and  under  it  there 
was  power  to  enlarge  the  time  for 
appeaung  against  the  order  of  Master 
iSnncis,  though  the  time  had  run  out. 
When  time  was  enlarged  that  order  stood 
88  good,  and  Mr.  Justice  Hawkins  then 
made  the  second  order,  to  enlarge  the 
time  for  answering  interrogatories.  Cases 
have  been  cited  to  shew  that  he  had  no 
joriediction,  but  in  those  cases  the  Court 
had  no  jurisdiction  because  no  summons 
had  beesi  taken  out  to  enlarge  the  time 


for  appealing  against  the  order  dismissing 
the  action,  and  the  cause  was  dead.  In 
Burke  v.  Booney  (4),  the  mistaken  mode 
of  proceeding  in  the  other  cases  was 
found  out,  and  the  same  coarse  was  taken 
as  in  the  present  case,  and  it  was  held 
clearly  to  give  the  Court  jurisdiction.  I 
think  Burke  v.  Booney  (4)  was  right, 
and  the  other  cases  were  also  right.  The 
only  limitation  in  rule  6  is  as  to  the 
terms  upon  which  an  extension  of  time 
can  be  given.  They  are  to  be  *^  such  as 
the  justice  of  the  case  may  require;" 
otherwise  the  power  of  the  Judge  to  make 
the  order  is  as  large  as  possible. 

It  is  said  that  if  there  was  jurisdiction 
to  make  the  orders  the  Judge  has  exer- 
cised his  discretion  wrongly.  It  is  said 
that  a  rule  has  been  laid  down  by  this 
Court  pointing  out  the  frame  of  mind  in 
which  we  ought  to  approach  this  question ; 
and,  according  to  the  argument,  if  a 
solicitor's  clerk  makes  a  slip,  the  con- 
sequence of  which  may  be  a  loss  of 
10,000Z.  to  the  client,  we  cannot  give  an 
extension  of  time  to  remedy  the  effect  of 
that  which  can  be  proved  to  be  a  mere 
error.  The  cases  cited  were  under  rule 
15  of  Order  LVIIL,  the  terms  of  which 
are  different  from  those  of  Order  LVII. 
rule  6.  Rule  15  speaks  of  ''  special 
leave,"  and  there  is  no  such  phrase  in 
rule  6.  But  I  entirely  agree  with  what 
I  understood  to  be  the  view  of  the  Lord 
Chancellor  that  there  is  immense  diffi- 
culty in  Judges  laying  down  any  rule  as 
to  special  circumstances  to  arise  in  the 
future.  It  is  impossible  they  can  do  so. 
One  can  only  say  vrith  respect  to  cases 
upon  the  exercise  of  discretion,  that  when 
exactly  the  same  facts  occur  again  the  de- 
cisions must  be  followed.  Here  I  see  no 
reason  for  overruling  the  decision  arrived 
at  by  Mr.  Justice  Hawkins  and  the  two 
Judges  of  the  Common  Pleas  Division. 

Judgment  affirmed. 


Solicitors— Wild,    Browne  &  VTild,  for  plaintiff; 
Hunters,  Gwatkin  &  Haynes,  for  defendant. 
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Metropolitan  Burial  Act  (15  ^  16  Vict, 
0. 85),  8.  33 — Qrave^-^Real  Estate —Heir — 
Oerkdn  Orwve, 

Spaces  were  gra/rUed  in  perpetuity  by  a 
burial  board  pursuant  to  the  Metropolitan 
Burial  Act  to  E.  and  her  heirs.  E,  died 
intestate: — Held,  that  the  exclusive  right 
of  bwrial  in  the  spaces  vested  in  her  heir. 

This  was  a  case  heard  on  farther  con- 
sideration by  Mr.  Justice  Fry,  after  a 
trial  at  Stafford  Summer  Assizes.  The 
facts  were  as  follows : — 

In  1873  Eliza  Mathews,  on  the  occasion 
of  the  death  of  her  hasband,   Edward 
Mathews,  purchased  two  grave  spaces  in 
Hanlej  Cemetery  of  the  corporation  of 
that  town,  acting  in  their  capacity  of  the 
burial  board  for  the  district  under  the 
several  Acts  of  Parliament  in  force  in 
respect  to  burials,  and  by  a  conveyance 
under  their  common  seal  the  corporation 
granted  "  unto  the  said  Eliza  Mathews, 
and  her    heirs,   the  exclusive    right  of 
burial  in  the    grave    spaces    numbered 
respectively  16,555  and   16,556  on  the 
plan  of  grave  spaces  in  the  second-class 
ground  consecrated,  and  containing  re- 
spectively an  area  of  nine  feet  by  four 
feet  superficial   square  measure,  in  the 
cemetery,  situated  at  Hanley   aforesaid, 
being  part  of  the  ground  provided  by  the 
said  burial  board.     To  hold  the  same  to 
the  said  Eliza  Mathews,  her  heirs  and 
assigns,   for  ever,   for    the    purpose    of 
barial,   subject  to  the  payment  of  such 
fees  or  sums  as  are  reserved  and  made 
payable  by  the  said  Acts  or  by  the  said 
barial  board,  and  to  the  regulations  now 
in  force,  or  which  may  hereafter  be  issued 
with   regard  to  interments  in  the  said 
cemetery  by  Her  Majesty's  Secretary  of 
State,  or  by  the  said  barial  board,  or  any 
other  competent  authority."    The  power 
under  which  the  corporation   made  the 
grant  was  derived  from  the  33rd  section 
of  the  Metropolitan  Barial  Act  (15  &  16 
Vict.  c.  85),  portions  of  which  Act  were 
made  applicable  to  district  burial  boards 
by  16  &  17  Vict.  c.  134  s.  7. 


Section  33  of  15  &  16  Vict.  o.  85 
enacts:  "Any  burial  board,  under  such 
restrictions  and  conditions  as  they  think 
proper,  may  sell  the  exclusive  right  of 
barial,  either  in  perpetuity  or  for  a 
limited  period,  in  any  part  of  any  burial 
ground  provided  by  such  board,  and  also 
the  right  of  constructing  any  vault  or 
place  of  burial  with  the  exclusive  right  of 
burial  therein,  in  perpetuity,  or  for  a 
limited  period,  and  also  the  right  of  erect> 
ing  and  placing  any  monument,  grave- 
stone, tablet  or  monumental  inscription 
in  such  burial  ground,  but  there  shall  be 
payable  to  the  incumbent  or  minister  of 
the  parish  out  of  the  fees  or  payments  to 
be  paid  in  respect  of  any  rights  acquired 
under  this  enactment,  in  the  consecrated 
part  of  such  burial  ground  (in  lieu  of  the 
fees  or  snms  which  he  would  have  been 
entitled  to  on  the  grant  of  the  like  rights 
in  the  burial  ground  of  his  parish),  such 
fees  or  sums  as  shall  be  settled  and  fixed 
by  the  vestry,  with  the  approval  of  the 
bishop  of  the  diocese  ;  or  ft  no  such  fees 
or  sums  shall  have  been  so  settled,  then 
such  fees  as  he  would  by  law  or  custom 
have  been  entitled  to  on  the  grant  of  the 
like  rights  in  the  burial  ground  of  his 
parish.  ' 

Eliza  Mathews  buried  her  deceased 
husband  in  the  grave  spaces.  She  died 
in  1874,  and  was  herself  buried  in  the 
spaces.  She  died  intestate.  The  plaintiff 
was  her  eldest  son,  her  heir-at-law  and 
administrator.  The  defendant  was  hus- 
band of  a  daughter  of  Eliza  Mathews, 
and  his  wife,  under  the  will  of  Edward 
Mathews,  her  father,  was  entitled  for  her 
separate  use  to  an  equal  share  with  her 
brothers  and  sisters  in  her  father's  estate. 
The  defendant  had  caused  the  body  of 
his  infant  child  to  be  buried  in  the  grave 
spaces.  The  plaintiff  in  consequence 
brought  this  action  and  claimed — First, 
Possession  of  the  grave  spaces ;  second, 
500Z.  damages  for  trespass ;  and,  third.  An 
injunction  to  restrain  the  defendant  from 
continuing  to  retain  possession  of  the  grave 
spaces,  from  continuing  to  keep  his  child 
buried  there  and  from  continuing  to 
interfere  with  the  plaintiff's  rights. 

The  defendant  by  his  statement  of 
defence  alleged  that  the  purchase-money 
for  the  grave  spaces  had  been  paid  by 
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Eliza  Mathews  oat  of  money  belonging 
to  her  husband's  estate,  and  he  claimed 
on  that  groand  to  be  entitled  in  right  of 
his  wife  to  bnrj  his  children  in  the 
spaces.  He  also  claimed  to  be  entitled 
on  the  alternative  groand  that  the  grave 
spaces  were  personal  property  of  Eliza 
Mathews,  and  his  wife  was  one  of  her 
next-of-kin. 

And  he  also  submitted  that  the  grant 
by  the  corporation  operated  as  an  appro- 
priation of  the  barial  plots  as  a  place  of 
burial  for  all  the  descendants  or  family  of 
Eliza  Mathews,  being  inhabitants  of  the 
district  of  the  Barial  Board  of  Hanley. 

When  the  trial  took  place,  at  Stafford, 
the  Judge  left  it  to  the  jury — First,  To  say 
whether  the  grave  spaces  were  parchased 
out  of  the  estate  of  Edward  Mathews ; 
and,  second,  To  assess  damages  for  the 
trespass. 

The  jory  found  that  the  grave  spaces 
were  purchased  out  of  money  belonging 
to  the  estate  of  Edward  Mathews,  and 
SAsessed  the  damages  at  one  farthing. 

Jelf  and  H.  D.  Greene,  for  the  plaintiff, 
oontended  that  he  had  the  property  in 
and  exclusive  control  over  the  grave 
n>acefl,  either  as  heir  of  E.  Mathews,  if 
uie  word  "  heir "  was  a  word  of  limita- 
tion, or,  if  not,  as  persona  designataj  even 
if  the  spaces  were  personal  property  and 
passed  to  the  personal  representative,  he 
was  the  person  entitled. 

Anstey  and  Tyssen,  for  tiie  defendant, 
argued  that  the  usual  faculty  for  a  vault 
was  ffranted  to  a  man  and  the  members 
of  his  family — Boseler  v.  The  Vicar  of 
NoHhfleet  (1),  Magnay  v.  The  Rector  of 
at.  Miehael'8  (2),  Bryan  v.  Whistler  (3), 
1  PhiUimore'e  Ecclesiasticdl  Law,  884; 
and  also  the  proper  form  of  granting  a 
faculty  of  a  pew  was  to  a  man  and  the 
members  of  his  family — 2  Philliinore*s 
Ecclesiastical  Law,  1802. 

Such  faculties,  they  argued,  conferred 
rights  to  the  use  of  the  gr&ve  or  pew, 
as  the  case  might  be,  on  all  the  mem- 
bers of  the  grantee's  &mily  who  fulfilled 
the  requisite  condition  of  occupying  the 
house  to  which  the  pew  was  attached,  or 
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living  in  the  parish  where  the  churchyard 
was  situated.  By  analogy,  a  grant  in 
perpetuity  under  the  Metropolitan  Burials 
Act  conferred  a  right  on  every  member 
of  the  grantee's  family  residing  in  the 
burial  district  to  bury  the  body  of  a  de- 
ceased member  of  the  family,  at  any  rate 
if  he  died  in  the  district. 

If  this  were  not  the  proper  view  of  the 
mode  in  which  the  right  of  interment 
was  to  be  exercised  by  analogy  to  the 
Cemeteries  Clauses  Act  (10  &  11  Vict. 
c.  65.  s.  44),  the  right  to  the  grave  spaces 
was  personal  estate  and  was  to  be  used 
by  all  the  next-of-kin  of  the  purchaser  in 
common. 

Fbt,  J.,  stated  the  facts,  and  said — 
The  defendant  denies  the  prima  facte  title 
of  the  plaintiff  as  the  person  mentioned 
in  the  grant  on  two  grounds,  or  two 
analogies. 

The  defendant  says  that  the  right  ob- 
tained by  Eliza  Mathews  vested  in  her 
whole  family,  and  that  any  member  of 
her  family  had  a  right  to  bury  any  other 
member,  provided  that  the  deceased  re- 
sided in  the  parish.  That  is  a  very  wide 
claim,  and  the  only  foundation  for  the 
argument  is  that  in  certain  cases  of  a 
grant  of  a  faculty  for  a  pew  the  form  of 
the  grant  is  to  a  man  and  his  family. 
Whether  the  members  of  such  family 
have  any  right  to  insist  on  their  occupa- 
tion of  the  pew  is  a  point  on  which  no 
authority  is  brought,  and  I  am  asked  to 
infer  from  the  mere  fact  of  that  being  a 
common  form  of  grant  that  such  right 
always  vests  in  every  member  of  a  family. 
I  do  not  come  to  that  conclusion  at  all.  I 
think  very  serious  difficulties  would  arise 
if  there  were  no  person  capable  of  deciding 
who  had  a  right  to  use  the  grave  or  pew. 
That  is  attempted  to  be  got  over  by  say- 
ing that  the  incumbent  or  burial  autho- 
rities  have  a  right  to  regalate  the  burials, 
so  as  to  prevent  anything  unseemly ;  but 
it  seems  to  me  that,  if  only  on  the  ground 
of  convenience,  there  must  be  some  inte- 
rested person  in  whom  the  right  is  vested. 
And  as  for  the  form  of  the  grant  of  a 
faculty  for  a  pew,  it  is  to  be  borne  in 
mind  that  the  object  of  the  faculty  is  to 
exclude  other  parishioners  rather  than  to 
define  the  rights  of  the  family. 
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The  only  other  analogy  which  is 
attempted  to  be  presented  is  that  of  cer- 
tain  pablio  cemeteries,  where,  under  the 
Cemeteries  Clauses  Act,  grants  may  be 
made,  and  the  property  is  vested  in  the 
grantee  as  personal  estate.  Such  pro- 
vision was  incorporated  in  the  earlier  Acts, 
and  not  in  thus,  and  does  not  strictly 
apply.  In  this  case  the  Legislature  has 
said  the  burial  board  may  grant  in  perpe- 
tuity. It  must  be  able  to  point  out  the 
person  and  class  of  persons  who  are  to 
take,  and  here  the  board  has  pointed  out 
Eliza  Mathews  and  her  heirs ;  and  I  cannot 
suppose  that  any  person  except  those 
named  in  the  grant  have  a  right. 

[His  Lordship  also  held  that  the  fact 
that  the  purchase  was  wrongfully  made 
with  money  belonging  to  the  estate  of 
Edward  Mathews  gave  no  right  in  the 
grave  spaces  to  the  defendant,  as  the 
husband  of  one  of  the  persons  interested 
in  the  estate,  and  gave  judgment  for  the 
plaintiff.] 


Solicitors — ^Peace  &  Co.,  agents  for  A.  Challinor, 
Hanley,  for  plaintiff;  Lewellyn  &  Ackrill,  agents 
for  Lewelljn  &  Ackrill,  Tunstall,  for  defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1880.  1    LATTER  t?.    BRADDELL,   WIFE 

Nov.  26,  27.  J  AND  ANOTHER. 

Assatdt — Ooercion  — Oonsent, 

The  plaintiffs  a  liousematd  in  the  service 
of  the  defendants  B ,  was  accused  by  her 
mistress  of  being  pregnant »  A  doctor ^  who 
had  been  sent  for  by  the  mistress,  went  with 
the  plaintiff  into  her  bedroom,  told  her  to 
lie  down  on  the  bed  and  take  off  her  dress^ 
sta/ys  a/nd  drawers,  which  she  did,  but  pro^ 
tested  (M\d  cried.  No  force  was  used  by  the 
doctor,  nor  did  he  do  anything  beyond  what 
was  necessary  to  ascertain  if  the  plaintiff 
werepregnarU  or  not  The  plaintiff  brought 
a/n  action  against  her  mxister,  her  mistress 
and  the  dodor.  At  the  end  of  the  plain-' 
tiff^s  case  the  Judge  dismissed  the  case  as 
against  the  master  and  mistress,  and  the 
jwry  found  a  verdict  for  the  otJier  defers 
damif  the  doctor.    The  platntiff  obtained  a 


rule  nisi  for  a  new  trial  on  the  ground  of 
misdirection : — ^Held  (by  Lindlbt,  J.),  that 
the  nonsuit  was  right,  as  there  was  no  evi' 
dence  of  force  or  coercion  such  as  to  have 
deprived  the  plaintiff  of  her  wiU  ;  hut  there 
was  evidence  that  she  in  fact  consented  to 
the  examination,  although  protesting,  and 
with  tears.  Held  (by  Lopbb,  J.),  thai  the 
nonsuit  was  wrong,  and  that  there  ought  to 
be  a  new  trial,  as  the  consent  given  (if  any) 
was  not  one  with  which  the  will  went,  hut 
a  submission  to  what  was  done  obtained 
through  a  belief  that  the  plaintiff  was  hound 
to  obey  her  master  and  mistress,  and  through 
fear  of  eiril  consequences  to  herself,  induced 
by  the  conduct  of  her  master  and  mistress. 

This  was  an  action  for  damages  for  an 
assault,  tried  before  Lindley,  J.,  at  the 
last  Manchester  assizes.  At  the  trial  the 
learned  Judge  withdrew  the  case  from 
the  jury  as  against  Captain  and  Mrs. 
Braddell,  on  the  ground  that  there  was 
no  evidence  of  the  non-consent  of  the 
plaintiff  on  which  the  jury  could  reason- 
ably act.  The  jury  found  a  verdict  for 
the  defendant,  the  doctor.  A  rule  was 
obtained  calling  on  the  defendants  to 
shew  cause  why  the  verdict  should  not 
be  set  aside  and  a  new  trial  had  on  the 
ground  that  the  learned  Judge  wrongly 
withdrew  the  case  from  the  jury  as 
against  the  defendants  Braddell,  and  that 
the  verdict  was  against  the  weight  of 
evidence. 

The  facts  and  arguments  appear  suf- 
ficiently from  the  judgments  delivered. 

Addison  shewed  cause. 

Murphy  and  Jordan  supported  the  rule. 

The  following  cases  were  cited  in  sup- 
port of  the  argument  against  the  rule : 
Christopherson  v.  Bare  (1)  ;  The  Queen  v. 
Lock  (2). 

The  following  judgments  were  (on 
Dec.  3)  delivered  by 

Lopes,  J. — This  was  an  action  of  assault 
which  was  tried  before  my  brother  Lind- 
ley, at  the  last  Manchester  assizes,  and 

(1)  11  aB.  Rep.  478;  17  Law  J.  Rep.  0.3, 
109. 

(2)  42  Law  J.  Rep.  M.O.  6;  Law  Rep.  2 
O.C.R.  10. 


Vol.  60.] 

LatUt  T.  Braddsll,  C.P. 

Tesalted  in  a  verdict  for  the  defendant 
Satdiffe.  The  learned  Judge  at  the  end 
of  the  plaintiff's  evidence  withdrew  the 
oaHe  against  Captain  and  Mrs.  Braddell 
from  the  jury,  holding  that  there  was  no 
evidence  against  them  npon  which  a  jury 
conld  reasonably  act. 

A  rule  was  obtained  calling  npon  the 
defendant  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial 
bad  on  the  ground  that  the  Judge  ought 
not  to  have  withdrawn  the  case  as  against 
Captain  and  Mrs.  Braddell,  and  that  the 
verdict  was  against  the  weight  of  evi- 
dence. The  Court  is  now  asked  to  make 
that  rule  absolute.  I  think  the  rule 
should  be  made  absolute.  The  case,  m 
my  opinion,  is  a  very  important  one,  and 
I  regret  that  I  am  not  able  to  come  to  the 
same  conclusion  as  my  brother  Lindley. 
I  need  not  say  that  I  have  felt  com- 
pelled to  differ  from  him  after  mature 
•nd  careful  consideration.  I  think  the 
case  against  Captain  and  Mrs.  Braddell 
ought  to  have  been  left  to  the  jury.  I  do 
not  think  it  was  correct  to  tell  the  jury 
that  to  maintain  this  action  the  plamtifPs 
will  must  have  been  overpowered  by 
force  or  the  fear  of  violence.  This  I 
understand  was  the  direction  given  by 
the  learned  Judge  to  the  jury  in  summing 
up  the  case  against  the  defendant  Sut- 
cliffe,  and  I  presume  this  view  of  the  law 
induced  him  to  withdraw  from  the  jury 
the  case  against  Captain  and  Mrs.  Brad- 

I  will  now  call  attention  to  the  facts. 
The  plaintiff  was  a  housemaid  in  the 
service  of  Captain  and  Mrs.  Braddell. 
Captain  and  Mrs.  Braddell  had  been  absent 
f^m  home,  and  returned  on  the  23rd  of 
December.  From  some  information  given 
by  a  charwoman,  Mrs.  Braddell  came  to 
the  conclusion  that  the  plaintiff  was  m 
the  family  way.  On  the  27th  of  December 
Mrs.  Braddell  told  the  plaintiff  to  pack 
up  and  leave  before  twelve  o'clock,  as  she 
was  in  the  family  way.  This  the  plamtiff 
denied.  Mrs.  Braddell  repHed,"  The  doctor 
will  be  here  directly."  (The  doctor  had  been 
previously  sent  for  unknown  to  the  p^m- 
tiff.)  Mrs.  Braddell  told  the  plaintiff  to 
TOtoberioom.  The  plaintiff  cned.  Mrs. 
Braddell  forbade  her  to  speak.  The 
j^nintiff  wont  to  her  bedroom.    The  doo- 
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tor  came  and  went  to  the  plaintiff's  bed- 
room. The  plaintiff  cried  and  said  she 
never  had  such  treatment  before.  She 
asked  the  doctor  what  he  was  g^ing  to 
do,  and  said  she  did  not  wish  to  be  ex- 
amined. The  doctor  said  he  was  a  pro- 
fessional man,  and  told  the  plaintiff  to 
take  off  her  dress.  The  plaintiff  said 
she  did  not  like  to  do  so.  The  doctor  said 
Never  mind,  it  would  satisfy  Mrs.  Braddell 
and  him.  The  doctor  told  the  plaintiff 
to  take  off  her  petticoat.  The  plaintiff 
cried  and  said  she  did  not  like  to  take  off 
her  other  things.  The  doctor  said,  '*  You 
must."  The  plaintiff  took  off  her  stays. 
The  doctor  said  she  must  take  off  her 
chemise.  The  plaintiff  said  she  did  not 
like  to  do  so.  The  doctor  said  she  must, 
and  told  her  to  slip  her  arms  through. 
The  doctor  then  told  her  to  lie  on  her 
back  on  the  bed  and  to  loosen  the  strings 
of  her  drawers.  He  then  pinched  her 
breasts  and  stomach  and  sounded  it.  The 
plaintiff  cried  all  the  time.  The  doctor, 
after  examining  her,  said  she  was  all  right, 
and  he  must  speak  seriously  to  Mrs.  Brad- 
dell about  it.  The  plaintiff  then  dressed. 
During  the  examination  the  plaintiff  and 
the  doctor  were  alone— there  was  no 
female  in  the  room.  Mrs.  Braddell  refused 
to  give  the  plaintiff  a  character.  The 
plaintiff  in  answer  to  a  question  put  to 
her  by  the  learned  counsel  swore  that 
what  was  done  was  not  with  her  consent. 
This  was  the  evidence  given  by  the  plain* 
tiff,  and  the  learned  Judge  held  there 
was  no  evidence  of  non-consent  on  her 
part  as  against  Captain  and  Mrs.  Brad- 
dell to  be  left  to  the  jury,  and  withdrew 
the  case  as  against  them  from  the  jury. 

If  the  plaintiff  voluntarily  consented,  or 
if,  in  other  words,  the  assault  was  com- 
mitted  with  her  leave  and  licence,  the 
action  is  not  maintainable ;  and  to  justify 
the  ruling  of  the  learned  Judge,  what 
was  done  must  have  been  so  unmistak- 
ably with  the  plaintiff's  consent  that  there 
was  no  evidence  of  non-consent  upon 
which  a  jury  could  reasonably  act.  It 
seems  to  me  there  was  abundant  evidence 
of  non-consent  to  be  left  to  the  jury. 

The  sending  for  a  doctor  by  a  master  or 
mistress  and  directing  him  to  examine  a 
female  servant,  without  first  apprising 
her,  is,  in  any  circumstances,  an  arbitrary 
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and  higb-liaiided  proceeding,  and  cannot, 
in  my  opinion,  be  justified  unless  the  ser- 
vant s  consent  is  voluntarily  given.     A 
submission    to    what    is   done,  obtained 
through  a  belief  that  she  is  bound  to  obey 
her  master  and  mistress ;  or  a  consent  ob- 
tained through  a  fear  of  evil  consequences 
to  arise  to  herself,  induced  by  her  master's 
or  mistress's  words  or   conduct,  is   not 
sufficient.    In  neither  case  would  the  con- 
sent be  voluntarily  given :  it  would  be  a 
consent  in   one  sense,  but  a  consent  to 
which  the  will  was  not  a   party.      The 
plaintiff's  case  is  stronger.      She  swears 
she  did  not  consent.     I  know  not  what 
more  a   person  in   the  plaintiff's   posi- 
tion could  do  unless  she   used   physical 
force.     She  is  discharged  without  a  hear- 
ing, forbidden  to  speak,  sent  to  her  room, 
examined  by  her  mistress's  doctor  alone, 
no  other  female  being  in  the  room,  made 
to  take  off  all  her  clothes  and  lie  naked 
on  the  bed.     She  complains  of  the  treat- 
ment^ cries  continuously,  objects  to  the 
removal  of  each  garment  and  swears  the 
examination   was  without    her  consent. 
Could  it  be  said,  in  these  circumstances, 
that  her  consent  was  so  unmistakably  given 
that  her  state  of  mind  was  not  a  question 
for  a  jury  to  consider  ?     I  cannot  adopt 
the  view  that  the  plaintiff  consented  be- 
cause she  yielded  without  her  will  having 
been  overpowered  by  force  or  fear  of  vio- 
lence.    That,  as  I  have  said,  is  not,  in  my 
opinion,  an  accnrate  definition  of  consent 
in  a  case  like  this. 

I  do  not  understand  why,  if  there  was 
a  case  against  the  doctor  there  WBfi  none 
against  Captain  and  Mrs.  Braddell.  The 
doctor  was  employed  to  see  if  the  plain- 
tiff was  in  the  family  way.  The  plaintiff 
does  not  suggest  in  her  evidence  that  he 
did  more  than  was  necessary  for  ascer- 
taining that  fact.  If  this  is  so,  the  Brad- 
dells  are  responsible  for  what  was  done 
by  the  doctor. 

It  is  said  there  ought  to  be  no  new  trial 
as  against  the  doctor.  I  cannot  agree 
with  the  definition  of  consent  given  by 
the  learned  Judge,  and  I  think  the  with- 
drawing the  case  against  the  Braddells 
influenced  the  jury  in  finding  for  the 
doctor.  They  would  naturally  think  the 
doctor  only  did  what  he  was  told.  The 
Braddells  put  him  in  motion,  and  it  would 


be  hard,  when  the  principals  are  acquitted, 
to  find  the  agent  guilty. 

There  should  be  a  rule  absolute  for  a 
new  trial. 

LiNDLBT,  J. — I  am  of  opinion  that, 
assuming  everything  said  by  the  plaintiff 
in  this  case  to  be  true,  a  verdict  in  her 
favour  against  the  master  and  mistress 
could  not  be  supported  in  point  of  law, 
and  that  as  to  them  she  was  properly 
nonsuited. 

The  plaintiff  was  in  service  with  the 
defendants  Braddell,  who  on  their  return 
after  an  absence  from  home  received  in- 
formation from  the  charwoman  which 
caused  Mrs.  Braddell  to  bid  the  plaintiff 
leave  her  service  by  twelve  o'clock  on  the 
day  that  order  was  given,  as  she  was  in 
the  family  way.  The  plaintiff  denied 
this,  and  Mrs.  Braddell  then  said,  **  Well, 
the  doctor  will  be  here  directly,  and  we 
shall  then  see."  The  plaintiff  was  then 
told  to  go  to  her  bedroom,  and  she  went, 
whither  the  doctor  on  his  arrival  followed 
her.  He  told  her  to  take  off  her  gar- 
ments, which  she  did,  saying,  however, 
'*  Must  I  take  off  this  P  "  or  that  she 
'*  did  not  like  to  take  off  that,"  as  each 
article  of  clothing  had  to  be  removed  by 
her  under  the  doctor's  directions.  She 
also  said  that  she  cried  and  protested, 
and  that  it  was  all  done  without  her  con- 
sent. The  examination  was,  however, 
submitted  to  by  her,  and  the  doctor  found 
that  the  plaintiff  was  not  in  the  family 
way.    This  is  the  assault  complained  of. 

The  plaintiff's  case  cannot  be  put  higher 
than  this,  namely,  that,  without  consult- 
ing her  wishes,  her  mistress  ordered  her 
to  submit  to  be  examined  by  a  doctor,  in 
order  that  he  might  ascertain  whether 
she  (the  plaintiff)  was  in  the  family  way, 
and  that  she  (the  plaintiff)  complied 
with  that  order  reluctantly — that  is, 
sobbing  and  protesting — and  because  she 
was  told  she  must,  and  she  did  not  know 
what  else  to  do.  There  was,  however, 
no  evidence  of  any  force  or  violence,  nor 
of  any  threat  of  force  or  violence,  nor 
of  any  illegal  act  done  or  threatened  by 
the  mistress  beyond  what  I  have  stated ; 
nor  did  the  plaintiff  in  her  evidence  say 
that  she  was  in  fear  of  the  mistress  or  of 
the  doctor,  or  that  she  was  in  any  way 
overcome  by  fear.     She  said  she  did  not 
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consent  to  what  was  done ;  but  the  sense 
in  which  she  used  this  expression  was  not 
explained,  and  to  appreciate  it  regard 
most  be  had  to  the  other  facts  of  the  case. 
The  plaintiff  had  it  entirely  in  her  own 
power  physically  to  comply  or  not  to 
comply  with  her  mistress's  orders,  and 
there  was  no  evidence  whatever  to  shew 
that  anything  improper  or  illegal  was 
threatened  to  be  done  if  she  had  not 
complied.  It  was  suggested  that  her 
mistress  ordered  the  examination  with  a 
view  to  see  whether  she  conld  dismiss 
her  withont  paying  a  month's  wages. 
But  there  was  no  evidence  of  any  threat 
to  withhold  wages,  nor  of  any  conversa- 
tion on  the  sabject  of  wages,  until  the 
plaintiff  was  paid  them  on  leaving.  The 
question,  therefore,  is  reduced  to  this : 
Can  the  plaintiff,  having  complied  with 
the  orders  of  her  mistress,  although  re- 
luctantly, maintain  this  action  upon  the 
ground  that  what  was  done  to  her  by 
the  doctor  was  against  her  will,  or  might 
properly  be  so  regarded  by  a  jury? 
I  think  not.  It  is  said  that  the  jury 
ought  to  have  been  asked  whether  the 
plaintiff  in  effect  gave  her  mistress  leave 
to  have  her  examined,  or  whether  the 
plaintiff's  will  or  mind  went  with  what 
she  did.  But,  in  my  opinion,  such  ques- 
tions inadequately  express  the  grounds 
on  which  alone  the  defendants  can  be 
held  liable.  The  plaintiff  was  not  a  child ; 
she  knew  perfectly  well  what  she  did  and 
what  was  being  done  to  her  by  the  doctor. 
She  knew  the  object  with  which  he  exa- 
mined her,  and  upon  the  evidence  there 
is  no  reason  whatever  for  supposing  that 
any  examination  would  have  been  made 
or  attempted  if  she  had  told  the  doctor 
she  would  not  allow  herself  to  be  exa- 
mined. Under  these  circumstances  I  atn 
of  opinion  that  there  was  no  evidence  of 
want  of  consent  as  distinguished  from 
reluctant  obedience  or  submission  to  her 
mistress's  orders,  and  that  in  the  absence 
of  all  evidence  of  coercion,  as  distinguished 
from  an  order  which  the  plaintiff  could 
comply  with  or  not  as  she  chose,  the 
action  cannot  be  maintained. 

I  haye  examined  all  the  decisions  I  can 

find  on  assault,  battery,  duress  and  allied 

sdbjectB,  bat  I  can  find  no  anthonty  in 

support  of  such  an  action  as  this.     The 

Vol,  60.— Q.B.,  C.P.  &  Exch. 
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cases  most  favourable  to  the  plaintiff  are 
those  like  Atkinson  v.  Denley  (3),  in  which 
money  paid  under  compulsion  in  the  sense 
of  unfair  or  improper  dictation  or  oppres- 
sion has  been  recovered  back.  But  in  all 
such  cases  there  has  been  another  element, 
namely,  either  mistake  or  no  consideration, 
or  an  illegal  consideration,  for  the  payment 
in  addition  to  the  element  of  coercion ; 
and,  in  my  opinion,  such  cases  are  no 
guide  for  the  proper  determination  of  an 
action  for  assault  and  battery. 

A  question  somewhat  like  this  arose 
incidentally  in  Biffin  v.  BigneU  (4),  in 
which  a  jury  had  to  consider  whether  a 
wife  had  been  forced  by  her  husband  to 
live  apart  from  him.  She  had  been  pro- 
perly confined  in  a  lunatic  asylum. 
Shortly  before  she  was  discharged  cured 
her  husband  offered  her  an  allowance  if  she 
would  live  apart  from  him,  but  if  she  would 
not  he  said  he  would  send  her  to  another 
asylum.  She  accepted  his  terms,  came 
out  of  the  asylum  and  lived  apart  from 
her  husband,  who  paid  her  the  stipulated 
allowance,  but  who  was  afterwards  sued 
for  her  board  and  lodging.  Baron 
Bramwell  told  the  jury  that  the  agree- 
ment would  not  bo  binding  on  the  wife 
if  her  assent  to  it  was  obtained  by  the 
threat  that  if  she  did  not  consent  she 
would  be  sent  to  another  asylum.  But 
the  Court  held  that  this  was  a  misdirec- 
tion, on  the  ground  that  the  threat,  such 
as  it  was,  did  not  amount  to  duress  or 
anything  like. 

In  the  present  case  there  was  no  evi* 
dence  of  any  threat  at  all,  in  the  event 
of  non-compliance  with  the  orders  of  the 
mistress  ;  and  it  appears  to  me  that  there 
was  no  evidence  to  shew  that  Mrs.  Brad- 
dell  did  anything  illegal,  or,  in  other 
words,  to  shew  that  what  she  ordered  to 
be  done  was  done  against  the  plaintiff's 
will  in  any  accurate  sense  of  that  ex- 
pression. This,  however,  is  what  has 
to  be  established — see  Christophersan  y. 
Bare  (1). 

I  do  not,  however,  wish  to  be  under- 
stood as  being  of  opinion  that  the  plaintiff 
had  no  cause  of  complaint  against  her 

(3)  6  Hurl.  &  N.  778;  affirmed  7  ibid.  934; 
30  Law  J.  Rep.  Exch.  361. 

(4)  7  Hurl.  &  N.  877 ;  31  Law  J.  Rep.  Exch. 
189. 
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mistress ;  but,  in  my  opinion,  the  real  snb- 
stantial  grievance  was  that  the  plaintiff 
accused  of  being  in  the  family  way  was 
ordered  to  be  examined,  and  when  tho 
accusation  proved  to  bo  unfounded  was 
summarily  dismissed  without  any  apology. 
Whether  the  mistress  could  or  could  not 
have  justified  snch  harsh  conduct  I  can- 
not say,  not  having  heard  her  evidence. 
But,  harsh  as  such  conduct  apparently 
was,  it  does  not  affect  the  question  on 
which  this  action  turns.  I  cannot,  how- 
ever, help  thinking  that  if  the  conduct  of 
the  mistress  as  regards  the  manner  of 
dismissal  had  been  more  considerate,  the 
impossibility  of  maintaining  this  action 
would  be  more  plainly  apparent. 

As  regards  the  doctor,  who  is  made 
a  defendant,  I  am  of  opinion,  for  the 
reasons  already  given,  that  there  was  no 
misdirection  in  point  of  law,  and  that  the 
verdict  in  his  favour  was  perfectly  correct. 
His  conduct  throuchout  was  kind  and 
considerate ;  and  whatever  grievance  the 
plaintiff  may  have  against  her  mistress, 
she  has  none  whatever  against  the  doctor. 
This  action  has  been  tried  twice,  and  al- 
though I  am  extremely  reluctant  to  adhere 
to  my  own  opinion  when  other  persons 
who  are  more  likely  than  I  am  to  be  right 
think  I  am  wrong,  I  cannot  give  my  voice 
for  further  litigation  in  a  case  in  which  I 
feel  convinced  no  injustice  has  been  done. 

I  am  of  opinion  that  this  rule  ought  to 
be  discharged. 

Eule  discharged. 


Solicitors — Toulmin,  Smith  &  Fuller,  agents  for 
Atkinson,  Domly  &  Patcrson,  Mancliester,  for 
plaintiff;  Shaen,  Roscoe  &  Co.,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.    1  MOGG  (appellant)  v,  the  over- 
Nov.  10.  J  SEEKS  OP  YATTON  (respondents). 

Poor-rate — Rateable  Occupation — Sale 
of  Grass — Licence  of  Exclusive  Fasturage 
for  Ten  Months, 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  17.] 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  .the  Exchequer  Division.) 

1880. 
Nov.  27. 

1881. 
Fob.  5. 


THE  ATTORNEY-GENERAL  V.  TUB 
LONDON  AND  NORTH  WESTERN 
RAILWAY  COMPANY.* 


Revenue  —  Railway  Passenger  Duty  — 
Duty  added  to  Fare — Extra  Cliarge  for 
Sleeping  Accommodation — 5  ^  6  Vict,  c, 
79,  ss.  2  and  4. 

By  h  Sf  (i  Vict.  c.  79  duty  is  payable 
on  all  sums  received  or  charged  for  the  hire, 
fare  or  conveyance  of  pa>ssengers  upon  any 
railway.  A  private  Act  fixed  the  maximum 
raies  to  be  cliarged  by  the  defendants  for  the 
conveyance  of  passengers^  the  tolls  for  the 
use  of  carriages  and  every  other  expense 
incidental  to  the  conveyance  aforesaid^  ex- 
cept  government  duty. 

The  defendants  added  the  duty  to  the 
fares,  which  were  fixed  in  some  cases  at  the 
maximum  a7id  in  some  cases  below  the 
maximum  rate  allowed,  and  charged  pas- 
sengers the  sum  total  as  the  price  of  a 
ticket. 

An  information  having  been  laid  by  the 
Crown  claiming  duty  on  the  sum  so  added 
to  the  fare, — 

Held  (affirming  tho  judgment  of  the 
Exchequer  Division) ,  that  the  Crown  was 
entitled  to  duty  upon  the  sum  so  added. 

The  Crown,  by  the  same  information, 
claimed  duty  on  sums  charged  by  the  de- 
fendants to  first' class  passengers  in  addition 
to  the  ordinary  fare,  for  the  use  of  a  sleep- 
iug  carriage  provided  with  beds,  lavatories 
and  attendance,  in  xvhich  such  passengers 
could  remain  undisturbed  till  sv^h  hour  as 
they  might  choose  to  be  called,  even  though 
they  had  arrived  at  their  journey's  end  at 
an  earlier  hour. 

Held  also  (affirming  the  judgment  of  tlie 
Exchequer  Division),  that  the  Crown  was 
entitled  to  duty  upon  the  sum  charged  for 
the  extra  accommodation. 

Appeal  by  the  London  and  North 
Western  Railway  Company  from  a  judg- 
ment of  the  Exchequer  Division. 

The  case  is  reported  49  Law  J.  Bcp. 
Exch.  670,  where  the  material  portions 
of  the  information    are  set  out.      The 

*  Coram  Lord  Coleridge,  L.C.  J. ;  Baggallay,  L.  J. ; 
and  Brett.  L.J. 
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questions  raised  on  the  appeal  were,  first, 
whether,  regard  being  had  to  the  provi- 
sions of  5  &  6  Vict.  c.  79,  and  of  9  & 
10  Vict.  0.  cciv.,  the  Crown  was  entitled 
to  datj  on  the  amount  added  by  the 
railway  company  to  the  passenger  fare 
to  cover  the  duty  payable  to  the  govern- 
ment on  that  fare ;  and,  secondly,  whe- 
ther the  Crown  was  entitled  to  duty  upon 
sums  of  money  received  by  the  railway 
company  for  the  use  of  sleeping  carriages 
provided  by  them  for  first-class  passengers, 
who  alone  could  use  these  carriages,  and 
who  paid  for  such  accommodation  a  sum 
in  addition  to  the  ordinary  first -class 
fare. 

.  The  railway  company  do  not  in  all 
cases  charge  the  maximum  fare  allowed 
by  law  in  the  case  of  first-  and  second- 
class  passengers,  but  they  do  charge  the 
maximum  faro  in  nearly  every  case  to 
third-class  passengers;  and  in  addition 
to  the  fare,  whether  maximum  or  not, 
they  charge  passengers  a  further  sum 
calculated  at  the  rate  of  five  per  cent,  to 
cover  the  duty. 

The  railway  company  run  by  certain  of 
their  trains  sleeping  carriages  in  which 
they  provide  sleeping  and  lavatory  accom- 
modation and  attendance.  Such  carriages 
are,  on  arriving  at  their  destination,  placed 
on  a  siding,  and  the  passengers  can  re- 
main undisturbed  in  them  until  such  time 
as  they  choose  to  bo  called. 

The  Crown  claimed  duty  on  the  extra 
sams  charged  to  cover  the  duty,  and  also 
on  those  charged  for  the  use  of  these 
sleeping  carriages. 

The  Exchequer  Division  gave  judg- 
ment for  the  Crown  on  both  points. 

The  railway  company  appealed. 

The  Solicitor-Oeneral  (Sir  F.  Herachell), 
with  him  Dugdale^  for  the  appellants. — 
The  railway  company  claim  to  add  the 
government  duty  of  ^re  per  cent,  on  to 
the  third-class  passenger  faro  ;  they  do  so 
add  it,  and  they  keep  a  separate  account 
of  the  sums  so  received  ;  and  as  the  sums 
so  received  are  not  received  for  the  hire, 
fire  or  conveyance  of  passengers  within 
the  statute  (1),  it  is  contended  that  no 

(1)  5  &  6  Vict.  c.  79. 8.  2  :  '*  And  be  it  enacted. 
That  in  lien  of  the  datiea  by  this  Act  repealed,  there 
•hall  bo  mised,  levied,  collected  and  paid  nnto 
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duty  is  payable  on  them,  whether  the 
fares  to   which   the  duty  so  added  are 

and  for  the  use  of  Iler  Majesty,  her  heirs  and 
successors,  in  and  throughout  Great  Britain,  .  .  . 
for  and  in  respect  of  the  passengers  conveyed  upon 
any  railway,  .  .  .  the  several  duties  or  sums  of 
money  set  down  in  figures  against  the  same  re- 
spectively, or  otherwise  specified  and  set  forth  in 
the  schedule  to  this  Act  annexed,  and  that  the 
said  schedule  shall  be  deemed  and  taken  to  be  a 
part  of  this  Act.  .  ,  ." 

Section  4 :  "  And  bo  it  enacted,  That  the  pro- 
prietor or  company  of  proprietors  of  every  railway 
m  Great  Britain,  and  every  other  person  who  shall 
carry  any  passengers  for  hire  in  or  upon  any  railway 
in  Great  Britain,  shall  from  time  to  time,  and  at  all 
times,  keep  and  enter,  or  cause  to  be  entered,  in  a 
book  or  books  to  be  kept  for  that  purpose,  .  .  . 
a  just  and  true  account  of  all  and  every  sum  and 
sums  of  money  which  shall  be  received  or  charged 
daily  by  or  for  such  proprietor  or  company,  or 
other  person,  for  the  hire,  fare  or  conveyance  of 
all  such  passengers  as  aforesaid,  whether  the  same 
shall  be  received  for  the  convcyaoce  of  passengers 
on  the  railway  of  such  proprietor  or  company,  or 
other  person  only,  or  on  such  last-mentioned 
railway  and  any  other  railway  or  on  any  such 
other  railway  only,  and  for  or  in  respect  of  all 
which  sums  of  money  the  duties  charged  by  this 
Act  shall  in  manner  hereinafter  directed  be  paid 
by  the  said  proprietor  or  company,  or  other 
person  so  receiving  or  charging  the  same  us  afore- 
said, without  any  deduction  or  abatement  there- 
out, on  any  account  or  pretence  whatever ;  and  the 
proprietor  or  company  of  proprietors  of  any  rail- 
way so  receiving  or  charging  any  such  sums  of 
money  as  aforesaid,  shall  also  in  like  manner  keep 
and  enter,  or  cause  to  be  entered,  an  account  of  all 
such  sums  of  money  paid  or  accounted  for,  or  to 
be  paid  or  accounted  for  by  such  proprietor  or 
company  to  the  proprietor  or  company  of  pro- 
prietors of  any  other  railway  (specifying  the 
same)  upon  which  any  of  such  passengers  shall  be 
carried  or  conveyed  as  his  or  their  share  or  pro- 
portion of  any  such  sums  of  mone^*  so  received  or 
charged  as  aforesaid,  or  as  or  for  in  the  nature  of 
toll  or  otherwise  for  the  use  of  such  last-mentioned 
railway  in  the  conveyance  of  such  passengers  ;  and 
the  proprietor  or  company  of  proprietors  of  every 
such  last-mentioned  railway  shall  in  like  manner 
keep  and  enter,  or  cause  to  be  entered,  an  account 
of  all  sums  of  money  so  paid  or  accounted  for  to 
him  or  them  as  last  aforesaid,  and  for  or  in  respect 
of  which  the  duties  shall,  or  ought  to  have  been, 
paid  as  aforesaid  by  such  first-mentioned  pro- 
prietor or  company.  .  .  .  And  such  proprietor 
or  company,  or  other  person,  shall  ....  pay 
....  the  duties  chargeable  under  this  Act,  for  or 
in  respect  of  all  and  every  the  sum  and  sums  of 
money  so  received  as  aforesaid.  ... 

**  Schedule  containing  the  duties  by  this  Act 
granted  on  stage  carriages,  .  .  .  and  also  the 
duties  in  respect  of  passengers  conveyed  for  hire  by 
carriages  travelling  upon  railways  (that  is  to  say) — 
For  and  in  respect  of  all  passengers  conveyed  for 
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fixed  at  or  within  the  maximam  rat-e 
allowed  by  Parliament  (1). 

[Lord  Coleridge,  L.C.J. — Has  Parlia- 
zaent  empowered  the  railway  company 
to  act  as  collector  for  the  government  ?] 

The  railway  company  is  obliged  to 
collect  the  duty,  and  that  marks  the  dis- 
tinction  between  what  is  and  what  is  not 
sabject  to  duty — the  company  collects 
bat  does  not  receive  the  duty.  If  the 
duty  were  repealed  the  company  would 
be  unable  to  charge  it  any  longer,  for  the 
sum  is  earmarked  as  duty  and  is  in  no 
sense  a  fare.  That  the  company  might 
oharge  the  duty  to  passengers  was  clearly 
contemplated  by  Parliament,  for  the  spe- 
cial Act  of  the  defendants  provides  that 
certain  charges  shall  include  every  ex- 
pense except  government  duty  (2). 

[Brett,  L.J. — That  is  to  say,  although 
the  appellants  are  not  empowered  to 
charge  the  duty,  it  is  said  the  exception 
implies  that  they  may.] 

If  reference  be  made  to  that  part  of  the 
appellants'  private  Act  which  follows  im- 
mediately after  the  provisions  as  to  fares, 
it  will  be  found  that  for  the  conveyance 
of  goods  certain  sums  are  permitted  to 
be  charged  which  it  is  stipulated  shall 
cover  every  expense  except  a  reasonable 
sum  for  loading  and  unloading  (2),  and 
this  supports  the  argument  that  under 
clauses  exactly  similar  in  construction 
and  enactment  the  government  duty,  like 
the  unloading  charge,  may  be  charged  in 
addition  to  the  fare. 

The  argument  on  behalf  of  the  defen- 

hire  upon  or  along  any  railway,  a  duty  at  and 
after  the  rate  of  6/.  for  every  1 00/.  upon  all  sums 
roceired  or  charged  for  the  hire,  fare  or  convey- 
ance of  all  such  passengers." 

(2)  9  &  10  Vict.  c.  cciv.  (local  and  personal) 
8.  Lxiii. :  "  That  the  maximum  rate  of  charges  to 
be  made  by  the  company  for  the  conveyance  of 
passengers  along  the  said  railway,  including  the 
tolls  for  the  use  of  the  railway,  and  of  carriages 
and  for  locomotive  powers,  and  every  other  ex- 
pense incidental  to  such  conveyance  as  aforesaid 
except  Government  duty,  shall  not  exceed  the 
following  sums.  .  .  .  And  with  respect  to  tlie 
conveyance  of  goods  the  maximum  raites  of  charge 
to  be  made  by  the  company  for  the  conveyance 
thereof,  including  the  toils  for  the  use  of  the  rail- 
way and  waggons  or  trucks  or  locomotive  power, 
and  every  expense  incidental  to  such  conveyance, 
except  a  reasonable  sum  for  loading,  covering  and 
unloading  of  goods,  .  .  .  shall  not  exceed  the  fol- 
lowing sums.  .  .  ." 
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dants  as  to  those  cases  in  which  the  fare 
is  within  the  maximum  rate  allowed  to 
be  charged  is  not  so  strong,  for  the  com- 
pany might  doubtless  charge  the  whole 
as  fare,  inasmuch  as  there  is  nothing  to 
earmark  that  part  which  is  fare  and  to 
distinguish  it  from  that  part  which  is 
duty  ;  but  the  case  where  the  fare  is  fixed 
at  the  maximum  rate  is  thereby  rendered 
all  the  stronger. 

[Brett,  L.J. — Could  the  appellants 
demand  in  such  a  case,  first,  a  named 
sum  for  fare,  and  then,  separately,  a  defi- 
nite sum  for  government  duty  ?]  ' 

That  is  the  contention  of  the  railway 
company,  and  the  legislation  on  the  sub- 
ject contains  nothing  to  forbid  them  from 
doing  so. 

The  question  as  to  the  duty  claimed 
on  the  hotel  accommodation  provided  by 
the  company  in  their  sleeping  carriages 
must  be  one  of  degree ;  but  it  is  sub- 
mitted that  charges  for  beds  and  atten. 
dance  are  not  charges  made  or  received 
for  the  conveyance  of  passengers. 

Sir  E.  Qiffard  (with  him  W.  Karslake) 
was  directed  to  conQne  himself  to  the 
question  of  the  duty  on  the  sums  received 
for  the  use  of  the  sleeping  carriages.— 
Railway  companies  are  created  by  sta- 
tute for  certain  purposes :  their  object  and 
duty  is  to  convey  passengers  for  hire, 
and  the  duty  claimed  is  duty  on  the 
moneys  so  received.  Railway  companies 
are  not  authorised  to  keep  hotels,  and 
although  this  company  has  by  statute 
leave  to  keep  certain  hotels,  that  is  a 
special  exception.  All  the  matters  on 
which  duty  is  claimed  are  matters  ancil- 
lary to  the  conveyance  of  the  passenger ; 
it  is  only  a  passenger  who  can  use  the 
hotel  accommodation  (as  the  appellants 
call  it)  thus  provided,  so  that  the  money 
thus  received  is,  within  the  words  of  the 
appellants'  Act  (2),  a  charge  for,  and  an 
expense  incidental  to,  conveyance. 

Cur,  adv.  vuU.' 

Loud  Coleridge,  L.C.J,  (on  Feb.  5, 
1881),  read  the  judgment  of  the  Court: — - 

By  the  2nd  section  of  the  Railway  Pas- 
sengers Duty  Act  (5  &  6  Vict.  o.  79)  » 
duty  is  made  payable  in  respect  of  all 
passengers  carried  for  hire  upon  or  alon^ 
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railway,  and  it  is  enacted  that  such 
ahail  be  *'  at  and  after  the  rate  of 
\T  eyerj  lOOZ.  upon  all  sums  received 
liarged  for  the  hire,  fare  or  convey- 
of  all  such  passengers."  It  appears 
in  fixing  the  snms  to  be  paid  by 
mgers  conveyed  by  their  railways, 
iefendants  have  taken  into  account 
imonnt  of  duty  to  which  they  con- 
ed they  would  be  liable,  and  have 
i  to  the  sum  which,  but  for  such 
ity,  they  would  have  deemed  a  suf- 
it  fare,  a  further  sum,  calculated  at 
ate  of  five  per  cent,  upon  the  former, 
ver  the  amount  of  duty ;  and  they 
;  that  the  last- mentioned  sum  so  cal- 
ed  is  the  full  amount  of  duty  pay- 
by  them,  though  the  aggregate  of 
wo  snms  is  the  amount  charged  to 
received  from  the  passenger. 
le  Attorney- General,  however,  con- 
I  that  according  to  the  true  con- 
iion  of  the  Act  the  amount  of  duty 
^rly  payable  is  a  sum  equal  to  five 
cent,  upon  the  aggregate  amount 
by  the  passenger. 

e  first  question  raised  by  the  present 
mation  is,  which  of  these  two  con- 
t>zi8  should  prevail.  The  Exchequer 
ion  has  decided,  and,  in  our  opinion, 
rightly  decided,  in  favour  of  the 
n.  The  only  question  which  wo  have 
osider  is  as  to  the  construction  of 
Let;  neither  the  way  in  which  the 
any  have  arrived  at  the  fares  which 
deem  it  necessary  or  expedient  to 
;e  to  the  passengers  who  use  their 
ays,  nor  the  mode  in  which  they 
their  accounts,  can  affect  this  ques- 
>f  construction.  In  our  opinion  the 
lage  of  the  Act  is  free  from  doubt : 
»rice  which  the  passenger  is  called 
to  pay,  and  does  pay,  for  his  ticket, 
»at  which  he  is  not  at  liberty  to 
I  by  the  railway,  is  the  sum  charged 
m  and  received  by  the  company  for 
!onveyance  to  his  destination,  of 
3Ter  items  it  may  be  composed ;  and 
,  it  is  npon  this  price  or  sum  that 
CQonnt  of  duty  is  by  the  Act  directed 
calculated. 

liaace  has  been  placed  by  the  de- 
nts npon  the  language  of  a  clause 
16  of  their  local  and  personal  Acts 
10  Vict.  c.  cciv.),  which  fixes  the 
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maximum  rates  which  they  are  to  be  at 
liberty  to  charge  for  the  conveyance  of 
passengers,  and  provides  that  such  maxi- 
mum rates  shall  include  the  tolls  for  the 
use  of  the  railway,  and  of  carriages,  and 
for  locomotive  power,  and  every  other 
expense  incidental  to  such  conveyance 
except  government  duty ;  and  it  has  been 
urged  that  if  the  defendants  can  only 
charge  the  maximum  rate  with  five  per 
cent,  additional  upon  that  maximum  rate, 
and  have  to  pay  duty  upon  the  aggregate 
suras,  they  will  be  substantially  receiving 
something  less  than  the  maximum.  This 
may  be  so  if  they  are  at  liberty  to  add 
anything  to  the  maximum  rate,  though 
doubts  may  be  entertained  and  have  been 
expressed  as  to  their  power  to  do  so  ;  but, 
assuming  such  to  be  the  case,  any  loss  to 
which  the  company  may  be  thereby  sub- 
jected is  due  to  the  provisions  of  their 
local  and  personal  Act,  which  has  im- 
posed fetters  upon  them  and  cannot  afiect 
the  construction  of  the  Railway  Passen- 
gers Duty  Act,  wliich  was  passed  four 
years  previously. 

But  a  second  question  has  been  raised 
in  the  action,  the  answer  to  which  should, 
in  our  opinion,  npon  consideration,  bo 
also  answered  in  favour  of  the  Crown. 

It  appears  that  to  certain  of  their  trains 
running  in  the  night  what  ai-e  termed 
sleeping  carriages  are  attached,  for  the 
use  of  which  by  persons  who  have  taken 
first-class  tickets  an  extra  charge  is 
made.  These  carriages  afibrd  not  only 
special  accommodation  for  sleeping,  but 
lavatories  and  other  conveniences.  The 
persons  travelling  in  these  carriages  have 
particular  privileges :  they  are  not  dis- 
turbed during  the  night  by  demands  to 
exhibit  their  tickets,  and  should  they 
arrive  at  their  destination  early  in  the 
morning  they  may  remain  in  their  sleep- 
ing berth  until  it  is  convenient  for  them 
to  leave;  a  special  servant  also  is  attached 
to  these  carriages,  whose  duty  it  is  to 
call  the  passengers  in  the  morning  and 
to  supply  them  with  hot  water. 

A  separate  charge  is  made  for  this  ac- 
commodation, and  a  separate  ticket  given 
to  the  passenger  who  desires  to  avail 
himself  of  it. 

The  defendants  contend  that  they  are 
not  liable  to  pay  duty  on  the  price  of 


174 


queen's  bench,  common  fleas  and  exchequeb. 


[N.S, 


Aitarnet/'General  y.  London  and  North  Western 

their  separate  tickets.     The  Exchequer 
Division  has  held  that  they  are. 

We  are  of  the  same  opinion.  We  regard 
the  additional  accommodation  afforded 
bj  the  sleeping  carriages  as  differing  in 
no  essential  particular  from  the  superior 
accommodation  afforded  bj  a  second-class 
carriage  over  a  third,  or  by  a  first-class 
carriaeo  over  both.  If  the  company  is- 
sued tickets  to  all  passengers  alike  at  the 
price  charged  to  passengers  travelling  in 
third-class  carriages,  and  then  issued 
second  tickets  at  corresponding  prices  to 
those  desiring  to  travel  in  a  higher  class 
of  carriage,  it  could  hardly  be  contended 
that  duty  would  not  be  payable  upon  the 
prices  paid  for  such  second  ticket.  The 
passenger  who  is  content  to  travel  in  a 
third-  or  second-class  carriage  in  the  day 
might  well  desire  to  travel  in  a  carriage 
of  higher  class  by  night,  and  in  like 
manner  a  passenger  ordinarily  travelling 
by  day  in  a  first- class  carriage  might 
desire  the  additional  accommodation  at 
night  of  a  sleeping  carriage.  No  separate 
charge  is  made  in  the  present  case ;  the 
charge,  though  written  on  a  separate 
ticket,  is,  in  our  opinion,  part  of  one 
charge  for  the  conveyance  of  the  passen- 
ger in  a  particular  way,  and  is  therefore 
a  part  of  the  charge  for  the  conveyance 
of  a  passenger  received  and  charged  for 
such  conveyance.  We  are  of  opinion 
that  the  appeal  should  be  dismissed. 

Judgment  affirmed. 


Solicitors — R.   P.   Roberts,  for  appellants ;   the 
Solicitor  of  Inland  Revenue,  for  the  Crown. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1880.     1 
Dec    11     f  "^"^  QUEEN  V.  GAUNT. 

Elementary  Education  Acfj  1870  (33  ^ 
34  Vict,  c.  75),  «.  'Jl— School  Board  Elcc^ 
tion  —  CoiTupt  Practices  —  Penalty  and 
Disqualification  on  Conviction — Summary 
Jurisdiction  of  Justices. 

[For  the  report  of  the  above  case,  see 
50  Tjaw  J.  Rep.  M.C.  32.] 


BaiL  Co.  (App.),  Excb, 

[IN   THE  COMMON  PLEAS  DIVISION.] 

1880.    1    COTTAM  (appellant)  v.  guest 
Dec.  10.  J  (respondent),* 

Tramways  Act,  1870  (33  ^  34  Viet.  e. 
78),  8.  54— I7«er  of  Colourable  Fateni-^ 
Flanged  Wheels. 

The  appellant  made  use  of  a  patenJt 
uherehy  a  lever,  when  set  in  motion,  raised 
or  lowered  a  movable  small  revolving  disc 
at  the  inner  side  of  the  two  front  wheels 
of  an  omnibus,   which   disc  OAited  like  a 

flange  in  the  ordinary  tramwa/y-car  wheel 
when  loweredy  hut  when  it  was  raised  the 
omnibus  could  travel  on  the  roadway  apart 

from  the  tramway  : — Held,  that  this  com* 
hination  of  open  wheel  and  flanged  wheel 
was  an  arrangement  within  section  54  of 
the  Tramwavs  Act.  1854. 

This  was  an  appeal  from  a  conviction 
of  the  magistrates  upon  a  case  stated 
under  20  &  21  Vict.  c.  43,  which  set  out 
an  information  laid  before  the  stipendiary 
magistrate  for  the  borough  of  Salfoid 
against  the  appellant,  alleging  an  un- 
lawful use  of  a  certain  tramway,  with  a 
carriage  having  wheels  suitable  only  to 
ran  on  the  rail  of  such  tramway,  he,  the 
said  Cottam,  not  being  a  licensee  or  lessee 
iVom  or  by  the  tramway  company  or  Board 
of  Trade.  The  case  stated  also  set  out 
the  statute  under  which  the  charge  was 
made  (33  &  34  Vict.  c.  78.  s.  54^,  and 
the  arguments  adduced  on  either  side  at 
the  hearing,  and  that  the  Justices,  after 
hearing  the  said  arguments,  were  of 
opinion  that  in  law  the  "aforesaid  re- 
volving discs,  wheels  or  rollers  applied 
and  used  as  aforesaid,  were  wheels  suit- 
able only  to  run  on  the  tramway,"  and 
that  therefore  they  convicted  the  appel- 
lant in  a  penalty  of  forty  shillings  and 
costs.  The  question  for  the  Court  was, 
whether  the  said  revolving  discs,  wheels 
or  rollers,  applied  and  used  as  aforesaid, 
were  wheels  within  the  meaning  of  the 
Act  suitable  only  to  run  on  the  rail  of 
the  tramway.  If  the  Court  so  thought, 
the  conviction  was  to  stand.  If  other- 
wise, the  conviction  to  be  quashed. 

Mellor  (Ohannell  with  him),  for  the 
appellant,  contended  that  the  contrivance 

*  Coram  Denman,  J.,  and  Lindley,  J. 
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did  not  make  the  wheels  either  flaoged 
wheels  or  wheels  suitable  onlj  to  ma  on 
the  rails  of  a  tramway;  and  that  there 
was  no  evidence  of  any  impediment  to 
running  tramcars  by  reason  of  the  om- 
nibns  fitted  with  this  disc.  The  appel- 
lant has  a  right  to  '*  pass  along  or  across 
every  or  any  part  of  any  road  along  or 
across  which  any  tramway  is  laid,  whether 
off  or  on  the  tramway,  with  carriages  not 
having  flange  wheels  or  wheels  suitable 
only  to  run  on  the  rail  of  the  said  tram- 
way "  (1). 

SirF. Herschell  (Soltcitor-Oeneral)  (with 
him  Bmyly),  argued  that  the  conviction 
ought  to  be  affirmed,  on  the  ground 
that  the  disc  or  roller  was  within  the  pur- 
view of  the  statute,  as  it  made  the  wheel 
both  a  flanged  wheel  and  one  suitable 
only  for  the  rails  of  a  tramway  whilst 
in  use ;  that  the  object  of  the  Tramways 
Act  was  to  aid  the  construction  of  tram- 
ways ;  and  that  this,  an  improved  kind 
of  tramcar,  would  militate  against  that 
object ;  that  the  tramway  companies 
were  empowered  to  levy  tolls  for  the  use 
of  the  tramway;  whereas  conveyances 
fitted  with  this  patent  would  be  able  to 
use  the  rails  without  paying  such  tolls. 

DsmiAN,  J. — I  am  of  opinion  that  the 
conviction  by  the  magistrates  was  right 
in  this  case.  The  54th  section  of  the 
Tramways  Act,  1870,  enacts,  "That  if 
any  person  except  under  a  lease  from  or 
agreement  with  the  promoters,  or  under 
licence  from  the  Board  of  Trade  as  by 
this  Act  provided,  uses  a  tramway  or 
any  part  thereof  with  carriages  having 
flange  wheels  or  other  wheels  suitable 
only  to  run  on  the  line  of  such  tramway, 
such  person  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  20Z." 
A  model  of  the  conveyance  objected  to 
has  been  shewn  to  us,  and  may  be  de- 
scribed thus  :  It  has  four  ordinary  wheels 
with  a  revolving  disc  against  each  of  the 
two  f orewheels,  movable  at  will  by  means 
of  a  lever  which  when  let  down  acts  as  a 
flaoffe  attached  to  the  tire  of  the  wheels. 
If  wis  be  the  true  description  of  the 
ocmirivanee,  as  I  think  it  is,  the  con- 
viotkm  is  evidentlv  right,  for  when  the 
diflo  is  down  on  the  tramway  there  is  a 

(1)  88  &  34  Vict  c.  78.  b.  62. 
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use  of  a  carriage  having  flange  wheels ; 
and  this  is  only  the  common-sense  view 
of  the  matter,  for  though  the  use  be  only 
temporary,  and  the  contrivance  can  be 
applied  or  disconnected  at  will,  still,  if 
during  use  it  be  of  the  same  shape  as  and 
perform  the  functions  of  a  flanged  wheel, 
it  must  be  regarded  as  sach.  But  there 
is  a  further  ground  on  which  I  think  the 
conviction  is  right.  These  wheels  with 
the  discs  attached  are,  when  used  for  the 
purpose  of  passing  along  the  tramway, 
suitable  only  for  uses  on  the  tramways. 
With  the  discs  down  the  vehicle  could 
not  progress  along  the  ordinary  road. 
The  third  ground  for  affirming  the  con- 
viction is,  that  the  discs  themselves  are, 
in  my  opinion,  wheels  suitable  only  for 
use  on  tramways.  They  are  describable 
as  wheels,  and  are  only  of  use  to  enable 
an  ordinary  conveyance  to  run  along  the 
tramraiis.  On  these  three  grounds, 
therefore,  I  think  the  magistrates  decided 
justly  and  rightly. 

LiNDLEY,  J. — I  am  of  the  same  opinion. 
The  object  of  the  Tramways  Act  was  to 
prevent  carriages  using  the  tramway. 
The  argument  for  the  appellant  is,  I 
think,  too  narrow.  The  plain  meaning 
of  the  statute  is,  that  you  must  not  have 
flange  wheels,  or  anything  to  answer  the 
same  purpose.  This  is  an  ingenious  but 
a  colourable  contrivance  to  evade  the 
statute,  and  is  the  very  thing  against 
which  the  54th  section  is  pointed,  namely, 
the  unfair  and  colourable  user  of  the 
tramway. 

The  G2nd  section  is  not  an  authority 
to  use  the  tramway,  but  only  to  use 
the  roadway,  notwithstanding  the  tram- 
way;  that  is  to  say,  the  public  are  thereby 
protected  in  their  use  of  the  road.  The 
conveyance,  the  model  of  which  we  have 
seen,  may  be  correctly  called  a  greatly 
improved  tramcar,  for  when  the  disc  is 
down  the  wheel  cannot  leave  the  rail, 
as  it  is  to  all  intents  and  purposes  a 
flange  wheel  at  the  point  of  contact  with 
the  rail.  It  is  therefore  only  a  colourable 
arrangement  to  keep  the  wheel  on  the 
rail,  which  would  act  antagonistically  to 
the  rights  of  the  tramway  company  or 
their  lessees.  I  think,  therefore,  the 
application  should  be  dismissed  with 
costs. 
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Melhr,  for  the  appellant,  asked  leave 
to  appeal,  on  the  ground  of  the  import- 
ance of  the  case  to  the  appellant,  who 
held  a  patent. 

Denman,  J. — I  think  the  section  (2), 
giving  ns  power  to  allow  an  appeal  in 
these  cases,  does  not  apply  where,  as  in 
this  case,  we  have  no  donbt. 

Appeal  dismissed  with  costs. 


Solicitors — MIIdo,  Kiddie  &  Mollor,  agents  for 
W.  Duckworth,  Manchester,  for  appellant ; 
Bower  &  CJolton,  agents  for  W.  A.  Lynde,  Man- 
Chester,  for  respondent. 


[IS  THE  COURT  OF  APPEAL.] 
1880       ffiiVAZ  (suing  on  behalf,  ^'c)  v, 

N         10    ^        G^'^^'SSI   BROTHERS  AND  COM- 
°^'        *    L       TANT  AND  ANOTHER.* 

Marine  Insurance — Ooncealmen  t — Ma- 
terial  Facts — Fraudulent  JDeclaratio^is  of 
Valve  upon  Policies — Fads  material  to  tho 
Risk — Evidence  for  the  Jury, 

The  defendants  effected  two  open  policies 
of  marine  insurance,  dated  the  Ist  and  5th 
of  October  respectively,  with  the  plaintiff 
ami  other  underwriters  to  follow  other 
named  policies  covering  shipments  of  fruit, 
*^  to  be  hereafter  declared  and  valued  a« 
interest  may  appear,^*  from  ports  in  Greece 
to  London,  In  an  action  by  the  under-- 
writers  claiming  a  declaration  that  the 
policies  of  the  \st  and  hth  of  October  were 
obtained  by  fraud  and  concealment  of  ma^ 
terial  facts,  and  to  set  them  aside,  it  wcls 
proved  that  upon  the  policies  prior  to  the 
1st  and  hth  of  October,  the  defendants  had 
declared  shipments  after  the  arrival  of  the 
goods  at  much  smaller  sums  than  the  value 
at  which  the  shipments  had  been  at  risk 
and  insured  by  those  policies.  The  jury 
found  that  those  declarations  were  made 
falsely  and  fraudulently,  and  were  material 
to  ike  subscription  of  the  policies  of  the  1st 

(2)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
8.  45. 

*  Coram  Biggallay,  L.J. ;  Brett,  L.J. ;  and 
Cotton,  L,J, 


and  hth  of  October ;  that  tlie  underwriters 
were  induced  to  subscribe  those  two  policies 
by  the  declarations  of  value  made  by  ilui 
defendants  upon  tJie  former  ones  ;  thcU  the 
defendants  concealed  and  abstained  from 
declaring  the  amotmts  which  had  been  at 
risk  and  insured  by  the  previous  policies, 
and  that  it  was  material  to  the  risk  taken 
by  the  underwriters  to  be  informed  of  the 
matters  so  concealed.  Judgment  having 
been  entered  for  the  plaintiff,  it  was^ — 
Held,  that  there  was  evidence  for  the  jury 
of  such  a  concealment  of  material  fads  as 
would  tend  directly  to  affect  the  irdnd  of  a 
reasonable  underwriter  in  determining  him 
whether  or  not  to  underwrite  the  policies  of 
the  Ist  and  hth  of  October,  and  whether  or 
not  he  would  accept  the  premiums  offered; 
that  judgment  was,  therefore^  rightly  en- 
fered  for  the  plaintiff;  and  that,  fraud 
having  been  proved,  the  defendants  were 
not  entitled  to  a  return  of  premiums  paid 
on  the  two  later  policies. 

Judgment  of  Field,  J.,  affirmed. 

Appeal  from  a  judgment  of  Field,  J,, 
after  trial  with  a  jnrj. 

The  following  are  the  material  facts 
proved  in  evidence  or  admitted  at  the 
trial  : — 

The  plaintiff  was  an  underwriter  at 
Lloyd's,  and  sued  in  this  action  on  be- 
half of  a  number  of  other  underwriters 
at  Lloyd's.  The  defendants  carried  on 
business  as  merchants  in  London  as  Gre- 
russi  Brothers  &  Co.,  and  one  of  the  de- 
fendants, M.  Gerussi,  also  carried  on 
business  at  Patras  in  his  own  name.  In 
the  months  of  September,  October  and 
November,  1875,  the  defendants  opened 
a  series  of  policies  of  marine  insurance 
at  Lloyd's  to  cover  shipments  of  fruit 
and  produce  from  Greece  and  the  Ionian 
Isles  to  London  or  Liverpool.  The  fol- 
lowing are  the  particulars  of  these  poli- 
cies : — 

On  the  3rd  of  September,  1875,  the 
defendants  effected  a  policy  of  insuranoe 
for  25,000Z.  on  fruit  *S*  other  produce 
from  any  port  or  ports  in  Greece  "* 
Ionian  Islands  to  London  *^  Idverpool 
by  steamers  warranted  to  sail  on  or  be- 
fore the  1st  of  November,  "  on  fruit  ^* 
produce  to  be  hereafter  declared  and 
valued  as  interest  may  appear,  bat  should 
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anj  accident  liappen  before  sach  declara- 
tion, invoice  cost  charges  and  ten  per 
cent,  to  be  the  yalae."  The  plaintiff  and 
all  the  persons,  with  a  few  exceptions,  on 
whose  behalf  he  sued,  underwrote  this 
policy. 

On  the  1st  of  October,  1875,  the  de- 
fendants effected  another  similar  policy 
for  20,0002.,  which  was  to  follow  and 
succeed  the  policy  of  the  3rd  of  Septem- 
ber. The  plaintiff  and,  with  few  excep- 
tions, the  others  on  whose  behalf  he  was 
aning,  underwrote  this  second  policy. 

On  the  7th  of  October  the  defendants 
effected  another  similar  policy  for  20,000Z. , 
to  follow  and  succeed  the  policy  of  the 
1st  of  October.  The  plaintiff,  and  nearly 
all  the  persons  on  whose  behalf  he  was 
suing,  underwrote  this  third  policy. 

On  the  3rd  of  November  the  defen- 
dants  effected  another  similar  policy  for 
20,0002.,  to  follow  and  sacceed  the  policy 
of  the  7th  of  October.  This  fourth  policy 
was  also  underwritten  by  the  plaintiff 
and  nearly  all  the  persons  on  whose  be- 
half he  was  suing.  The  policies  of  the 
7th  of  October  and  the  3rd  of  November 
were  based  on  slips  dated  the  1st  and 
5ih  of  October  respectively. 

On  the  5th  of  November  a  steamship 
named  the  Vindamora  was  sunk  in  the 
Thames  in  the  course  of  a  voyage  from 
Fatraa  to  London,  and  a  loss  occurred 
thereby  with  respect  to  a  larg^  shipment 
of  currants  shipped  by  M.  Gernssi  at 
Patras  and  consigned  to  Gernssi  Bros, 
in  liondon.     A  large  claim  on  the  under- 
writers was   made  by  the    defendants, 
under  the  policies  of  the  7th  of  October 
and  the  3rd  of  November,  in  respect  of 
this  loss.     On  investigating  the  claim, 
the  underwriters  discovered  that  the  de- 
fendants had  made  false  declarations  of 
value  with  respect  to  shipments  under 
the  policies  of  the  3rd  of  September  and 
the  1st  of  October.     In  many  instances 
the  declarations  were  made  after  the  ar- 
rival of  the  ships  carrying  the  goods  in 
respect  of  which  the  value  was  declared, 
and  it  appeared  from  a  comparison  of  the 
defendants'  books  with  the  declarations 
that,  on  the  shipments  prior  to  the  1st  of 
October,  the  defendants  had  declared  the 
vafaies  of  the  shipments  at  sums  amount- 
ing to  about  11,9002.,  whereas  in  fact  the 
Vol.  50.— (t.B.,  CP.  ie  Ezch. 
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invoice  prices  of  the  goods  shipped,  plus 
ten  per  cent.,  amounted  to  a  sum  of  about 
19,700Z.  The  total  value  of  the  goods 
which  had  been  at  risk  nnder  the  four 
policies  up  to  the  date  of  the  loss  of  the 
Vindamora  was  aboat  72,000Z. ;  the  values 
of  those  goods  had  been  declared  by  the 
defendants  at  sums  amounting  to  about 
52,000Z. 

The  relief  claimed  by  the  plaintiff's 
statement  of  claim  was  as  follows  : — 

1.  That  it  may  be  declared  that  the 
policies  of  the  7th  of  October  and  the 
3rd  of  November  respectively  were  ob- 
tained by  fraud  and  concealment  of  ma- 
terial  factf^,  and  that  such  policies  may 
be  respectively  set  aside  and  cancelled, 
or  that  an  account  may  be  taken  of  the 
shipments  which  have  been  at  risk  and 
insured  by  the  said  policies  of  the  3rd  of 
September,  1st  of  October,  7th  of  Octo- 
ber and  3rd  of  November  respectively, 
and  of  the  values  which  ought  to  have 
been  declared  in  respect  thereof;  and  that 
the  declarations  on  the  said  policies  re- 
spectively may  be  varied  or  rectified  ac- 
cordingly. 

2.  That  the  defendants  may  be  re- 
strained by  the  order  and  injunction  of 
this  honourable  Court  from  dealing  with 
or  transferring  the  policy  of  the  3rd  of 
November,  1875. 

3.  That  the  plaintiff  may  have  such 
further  and  other  relief  as  the  circum- 
stances of  the  case  may  require. 

The  following  were  the  questions  left 
by  Field,  J.,  to  the  jury,  and  their  an- 

swers  :  — 

1.  Did  the  defendants  declare  any  of 
the  shipments  prior  to  the  Vindamora  at 
less  sums  respectively  than  the  values  at 
which  the  same  shipments  had  been  at 
risk  and  insured  by  their  policies  ?  An- 
swer, Yes. 

2.  Did  they  make  such  declarations 
falsely  and  fraudulently,  and  were  such 
declarations  material  to  the  subscription 
of  the  said  policies,  and  were  the  plaintiffs 
induced  thereby  to  subscribe  them  ? 
Answer,  Yes. 

3.  Did  the  defendants  conceal  and  ab- 
stain from  declaring  the  amounts  which 
had  been  on  risk  and  insured  by  their 
policies  ?     Answer,  Yes. 

4.  Was  it  material  to  the  risk  taken 
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hj  the  underwriters  to  be  informed  of 
the  matters  so  concealed  and  abstained 
from  being  declared  ?    Answer,  Yes. 

6.  Were  the  policies  of  the  7th  of  Oc- 
tober and  the  3rd  of  November  taken  out 
by  the  defendants  with  the  fraudulent 
intention  of  declaring  goods  upon  them 
at  less  than  the  value  at  which  thej  ought 
to  have  been  declared  ?    Answer,  Yes. 

The  jury  also  found  that  risk  had  been 
inourred  to  the  extent  of  72fi69L  on  the 
four  policies. 

Field,  J.,  after  further  consideration, 
gave  judgment  for  the  plaintiff. 

The  defendants  appealed. 

The  Attorney'General  (Sir  H,  James) 
and  Benjamin  \Bomer  with  them),  for  the 
defendants. — The  underwriters  are  not 
entitled  to  the  relief  claimed.  The  jury 
have  not  found  that  there  was  any  fraudu- 
lent misrepresentation  by  the  defendants 
with  respect  to  the  two  policies  based  on 
the  slips  of  the  Ist  and  5th  of  October, 
but  only  a  concealment ;  and  in  order 
to  vitiate  the  policies  there  must  be 
some  concealment  of  a  material  fact 
which  would  tend  directly  to  increase 
the  risk  of  the  voyage.  The  conceal- 
ment alleged  here  is  only  that  the  defen- 
dants had  misconducted  themselves  with 
respect  to  former  policies.  On  open 
policies,  as  were  these,  it  is  immaterial, 
with  respect  to  the  risk  of  the  voyage,  to 
the  insurer  to  know  how  much  remains 
unexhausted  on  previous  policies.  Puer 
on  Insurance,  vol.  ii.  p.  388,  states  the  cor- 
I'cct  rule,  which  is,  that  those  facts  only 
are  necessary  to  bo  disclosed  which,  **  as 
material  to  the  risks  considered  in  their 
own  nature,*'  a  prudent  and  experienced 
underwriter  would  deem  it  proper  to 
consider.  In  Sihhald  v.  IliU  (1)  the 
distinction  between  a  fraudulent  misre- 
presentation and  a  concealment  was  not 
noticed,  but  in  that  case  the  fact  repre- 
sented to  the  underwriters  did  bear 
directly  on  the  risk.  The  judgment  in 
lonides  v.  Fender  (2)  has  carried  the  doc- 
trine as  to  concealment  far  enough.  There 
are  many  facts  which  a  jury  might  find 
were  material  to  bo  known  to  the  under- 

(1)2  Dow,  263. 

(2)  43  Law  J.  Rep.  Q.B.  227;   Law  Rep.  0 
Q.B.531. 


writer — ^for  instance,  that  the  proposed 
assured  was  a  person  of  noted  bad  cha- 
racter^ and  had  been  convicted  of  scuttling 
a  ship— but  the  policy  ought  not  to  be 
vitiated  through  the  non-disclosure  of 
such  facts.  The  remedy  in  the  present 
case  is  sought  after  the  loss  has  occurred ; 
the  declarations  can  be  readjusted  to  their 
proper  amount,  and  the  pa^es  remitted 
to  their  original  position.  They  also  re- 
ferred to  SUphens  v.  The  Atutralasian  Im- 
surance  Company  (3). 

Butt  and  /.  0.  Mathewy  for  the  plaintiff. 
•—The  jury  have  found  fraud  against  the 
defendants,  and  the  rule  is  well  settled 
that  there  can  be  no  readjustment  of 
premiums  or  liability  in  such  a  case. 

They  were  not  required  to  arg^  for* 
ther. 

BAQQALLiY,  L.J. — This  action  has  been 
brought  by  the  underwriters  for  the  pur- 
pose of  obtaining  a  declaration  that  two 
several  open  policies  of  marine  insurance 
were  obtained  by  fraud  and  concealment 
of  material  facts  on  the  part  of  the  assured, 
and  for  the  purpose  of  having  those  poli^ 
cies  set  aside.  In  the  view  which  I  take 
of  the  case  it  is  unnecessary  to  consider 
the  alternative  claims  made  by  the  plain- 
tiff. The  circumstances  under  which  the 
action  is  brought  are  as  follows:  [His 
Lordship  stated  the  facts.]  When  the 
loss  occuiTcd  to  the  Vindamora  in  the 
Thames,  it  was  found  by  the  underwriters 
to  have  been  the  defendants'  practice  in 
declaring  upon  the  policies  efEected  pre- 
viously to  those  of  the  7th  of  October  and 
the  3rd  of  November,  1875,  to  make  de- 
clarations of  the  values  of  shipments  of 
goods  covered  by  the  earlier  policies  for 
less  amounts  than  the  values  ought  to 
have  been  declared  at,  so  that  the  earlier 
policies  really  covered  greater  values  than 
appeared  from  the  defendants'  declara- 
tions. From  the  second  finding  of  the 
jury  it  would  appear  that  the  declarations 
on  the  earlier  policies  were  known  to  the 
plaintiffs  when  they  subscribed  the  two 
latter  policies  which  are  in  question  here. 
The  third  and  fourth  findings  are  in  truth 
findings  that  there  was  a  non-disclosurd 
by  the  defendants  of  feusts  which  vrero 

(3)  42  Law  J.  Rep.  C.P.  12;   Law  Rep.  S 
C.P.  18. 
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material  to  be  known  to  the  underwriters 
in  gaiding  them  to  arrive  at  a  determina- 
tkm  whether  or  not  they  would  accept 
the  risks  proposed  in  the  two  later  policies 
at  the  premiums  offered.  It  is  impossible 
in  the  face  of  those  findings  to  saj  that 
this  was  not  a  non-disclosure  of  material 
facts  within  the  intent  and  meaning  of 
the  decisions. 

I  am  of  opinion,  therefore,  that  the 
appeal  should  be  dismissed. 

Bbett,  L.J. — The  question  in  this  case 
is,  whether  the  two  policies  based  on  the 
Blips  of  the  1st  and  5th  of  October  ought 
not  to  be  declared  invalidated  in  respect 
of  any  loss  which  may  have  occurred  or 
might  occur  to  the  underwriters  after  the 
making  of  those  policies,  on  the  ground 
that  at  the  time  the  policies  were  entered 
into  there  was  a  fraudulent  concealment 
of  a  material  fact  by  the  defendants. 
The  question  is  precisely  the  same  as  if 
the  defendants,  upon  a  loss  occurring 
after  the  1st  of  October,  had  sued  the 
underwriters  to  recover  upon  one  or 
both  of  the  policies.  The  concealment 
relied  upon  is  this :  the  two  policies  are 
upon  cargoes  coming  from  abroad  in  a 
ship  or  ships,  the  fruit  or  produce  shipped 
to  be  afterwards  declared  and  valued  as 
interest  might  appear ;  and  these  policies 
were  to  succeed  other  named  poHcies, 
and  upon  these  former  policies  the  defen- 
dants  had  made  improper  declarations  of 
the  value  of  the  produce  shipped.  These 
declarations  were  not  merely  improper 
but  fraudulent.  They  were  fraudalent 
because,  after  arrival,  and  when  the 
goods  were  safe,  the  values  were  declared 
at  much  smaller  sums  than  they  actually 
were;  the  object  being  that  the  defen- 
dantSy  when  the  risk  was  over,  might 
make  the  premiums  which  had  been  paid 
cover  larger  values  than  they  ought  to 
have  done.  Apparently  there  was  more 
to  run  out  under  the  former  policies  than 
was  in  fact  the  case,  and  the  under- 
writers, assuming  the  alleged  state  of 
things  under  the  former  policies  to  be 
made  known  to  them,  would  naturally  be 
led  to  suppose  that,  inasmuch  as  the 
defendants  must  declare  first  on  the 
former  policies,  the  two  later  policies 
could  not  be  made  effective  by  the  defen- 
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dants  until  shipments  to  a  certain  con- 
siderable amount  had  been  made  under 
the  former  ones ;  whereas  there  was  a 
much  smaller  sum  to  be  exhausted  under 
the  former  policies  than  had  been  de- 
clared, so  that  the  two  later  ones  would 
be  much  sooner  called  into  effect.  The 
jury  have  found  in  effect  that  there 
was  a  concealment  from  the  underwriters 
upon  a  matter  which  would  affect  a 
reasonable  underwriter's  mind  as  to 
whether  or  not  he  would  underwrite  the 
policy,  and  as  to  the  rate  of  premium. 
That  being  the  finding  of  the  jury,  the 
question  is,  whether  there  was  any  evi- 
dence to  support  it.  It  was  argued  that 
there  was  no  evidence  upon  which  it 
could  be  properly  found  that  the  facts 
concealed  were  material  to  be  known  to 
the  underwriters,  because  it  was  said  that 
their  want  of  knowledge  of  these  facts 
could  have  no  effect  upon  the  risk  against 
which  they  insured ;  the  risk  being 
whether  or  not  the  ship  would  arrive 
safely — ^in  other  words,  the  risk  of  the 
voyage.  A  passage  from  Duer  was  cited 
to  support  this  proposition. 

Now,  in  the  first  place  it  appears  to  me 
that  the  case  decided  in  the  House  of 
Lords — SihhcM  v.  Hill  (1)  holds  the 
exact  contrary  to  that.  The  very  same 
argument  was  used  on  behalf  of  the  as- 
sured in  that  case,  when  it  was  attempted 
to  confine  the  definition  of  material  facts 
to  such  facts  only  as  it  is  in  the  present 
case  alleged  ought  to  be  taken  into  ac- 
count. The  true  proposition  is  that  stated 
in  Fhillips  on  Insurancey  s.  531,  that 
'^  concealment  in  insurance  is  where,  in 
reference  to  a  negotiation  therefor,  one 
party  suppresses,  or  neglects  to  communi- 
cate to  the  other,  a  material  fact,  which, 
if  communicated,  would  tend  directly  to 
prevent  the  other  from  entering  into  tho 
contract,  or  to  induce  him  to  demand 
terms  more  favourable  to  himself,  and 
which  is  known  or  presumed  to  be  known 
to  the  party  not  disclosing  it,  and  is 
not  known,  or  presumed  to  be  so,  to  tho 
other." 

That  proposition  must  be  expanded 
not  in  compliance  with  that  stated  by 
Duer,  but  according  to  the  proposition 
stated  by  Parsons  (vol.  i.  p.  4955 .  The 
decision  of  Lord  Blackburn  in  lonides  v. 


180 


queen's  bench,  common  pleas  and  EXCHEaUEB. 


[N.S. 


Bivaz  V.  Gerussi  Brothers  {App,),  Q.B, 

Tender  (2)     clearly  shews   that  Doer's 
proposition  is  wrong,  and  that  Parsons 
and  Phillips  lay  down  the  right  rule,  and 
that  view  is  in  concnrrence  with  the 
decision  in  Sihbald  v.  Hill  (1)  in  the 
House  of  Lords.    The  true  rule  seems  to 
be    the    following:    Concealment    in   a 
policy  of  marine  insurance  is  where,  in 
reference  to  the  negotiation  for  the  policy, 
one  party  conceals  a  material /act,  and 
that  fact  is  one  which  would  affect  the 
mind  of  a  reasonable  underwriter,  govern- 
ing himself  by  the  principles  and  calcu- 
lations commonly  applied  to  policies  and 
risks,  in  determining  him  whether  or  not 
he  will  enter  into  the  contract  at  all,  and 
whether    at    one    rate   of  premium    or 
another.     The  real  question  in  the  pre- 
sent case  is,  whether  or  not  we  ought  to 
say   that  there  was  no  evidence  upon 
which  the  jury  could  find  that  a  reason- 
able  underwriter  could  be  governed  in 
his  decision  within  the  rule  I  have  stated, 
if  he  had  known  the  facts  with  respect  to 
the  defendants*  declarations  of  value  upon 
the  prior  policies.     I  am  of  opinion  that 
the  concealment  was  upon  a  matter  which 
would  so  affect  the  decision  of  any  reason- 
able underwriter,  and  I  therefore  think 
the  jury  were  entitled  to  find  as  they  did. 
If  BO,  there  was  not  only  a  concealment, 
bat  a  fraudulent  concealment  of  facts, 
which  the  defendants  knew  ought  to  have 
been  disclosed  to  the  underwriters ;  and 
there  can,  therefore,  be  no  return  of  pre- 
miums.    I  think  the  verdict  and  judg- 
ment were  right,  and  this  appeal  should 
be  dismissed. 

Cotton,  L.J.  —  I  am  of  the  same 
opinion.  It  was  not  disputed — indeed  it 
was  found  at  the  trial — that  there  had 
been  previoas  policies  on  goods  to  be 
shipped  by  the  defendants,  and  that 
before  the  1st  of  October  they  had  de- 
clared, on  those  previous  policies,  goods 
to  the  value  of  lOfiOOl  at  about  11,000Z. 
The  jury  by  their  second  finding  say  that 
those  decliurations  were  made  £ftlsely  and 
fraudulently  by  the  defendants,  and  that 
the  declarations  were  material  to  the  sub- 
scription of  the  policy,  and  that  the 
plaintiffs  were  induced  thereby  to  sub- 
scribe the  policy.  I  understand  that 
finding  to  iavolve  that  the  underwriters 


at  the  time  they  subscribed  the  two  last 
policies  knew  the  amount  declared  on  the 
previous  ones ;  and  there  is  then  a  further 
finding  that  the  defendants  concealed  and 
abstained  from  disclosing  the  amounts 
which  had  been  at  risk  on  the  previoas 
policies.     That  finding  is  not  disputed. 
The  question  is.  Can  the  two  later  policies 
be  upheld  under  the  circumstances  ?    It 
is  said  that  no  concealment  would  vitate 
a  policy  unless  it  was  a  concealment  ot 
facts    directly  concerning    the  risk.    I 
think  that  is  not  the  correct  rule.     It  is 
not  the  rule  which  was  adopted  by  the 
House  of  Lords  in  Sibhald  v.  Hill  (I)  or 
inlonides  v.  Pender  (2),  when  Lord  Black- 
burn disputed  the   rule  laid  down  by 
Duer,  and  agreed  with  that  stated  by 
Parsons.      Here  it  is  found    that    the 
underwriters  were  induced  to  underwrite 
the  policies  by  the  statement  of  the  de- 
clarations made  under  the  previous  poli- 
cies, and  also  that  it  was  a  fact  material  to 
be  known  to  them  what  was  the  amount 
remaining  on  the  previous  policies.     In 
my  opinion,  the  facts  concealed  here  come 
within  the  correct  rule  as  to  concealment 
of  material  facts,  and  I  see  no  reason  to 
question  the  findings  of  the  jury,  or  to 
say  there  was  nothing  upon  which  the 
jury  could  properly  find  that  the  under- 
writers were  induced  to  grant  the  two 
later  policies  upon  the  faith  of  the  decla- 
rations made  by  the  defendants  upon  the 
two  prior  ones. 

Judgment  affirmed. 


Solicitors— Wal tons,  Bubb  &  Walton,  for  plaintifP; 
Hollams,  Son  &  Coward,  for  defendants. 
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[IN  THE  COUBT  OF  APPEAL.] 
(^A^pealfrom  the  QueerCs  Bench  Division.) 

1880.      1  MULLINS   V,  TBEASUBEE  OF  THE 

Dec.  8,  9.  J         COUNTY  or  surrey.* 

Justice  of  the  Peace — Expenses  of  con* 
veying  Prisoners  to  Oaol — 27  Oeo.  2.  c.  8. 
$.  1. ;  11  ^  12  Viet.  c.  42.  s.  26 ;  28  ^  20 
Viet.  c.  126.  ss.  6  andS^The  Prisons  Act, 
1877  (40  ^41  Vict.  c.  21),  ss.  4,  28,  57— 
Period  of  Committal — Prison  Authority, 

The  liahtlily  to  pay  the  expenses  of  con^ 
veying  prisoners  committed  to  prison  by  a 
magistrate  to  the  gaol  named  in  the  warrant 
of  commitment  w,  by  section  4  of  the  Prisons 
Act,  1877,  transferred,  in  all  counties  except 
Middlesex,  from  the  cotmty  treasurer  to  the 
Secretary  of  State. 

Judgment  of  the  Queen^s  Bench  Division 
reversed. 

Appeal  from  a  jadgment  of  the  Qaeen's 
Bench  Division  on  a  Special  Case. 

The  case  is  fallj  reported  49  Law  J. 
Rep.  Q.B.  257. 

The  argpiments  in  the  Court  of  Appeal 
were  substantially  the  same  as  in  the 
Court  below,  and  are  sufficiently  shewn, 
together  with  the  material  sections  of  the 
statutes  bearing  on  the  question  in  dis- 
pute, in  the  judgments,  post. 

The  8olicitor-Oeneral(Sir  F.  Herschell), 
S.  Clarke  and  E,  Baggallay,  for  the  ap- 
pellant. 

Sir  H.  Oiffard  and  Poland,  for  the  re- 
spondent. 

Lord  Selborne,  L.C. — The  Divisional 
Court,  from  which  this  appeal  is  brought, 
evidently  felt  considerable  difficalty  in 
dealing  with  the  question.  Mr.  Justice 
Lush,  for  whose  opinion  I  need  not  say 
we  have  the  highest  respect,  expressly 
said  so.  Bnt,  independently  of  that,  it  is 
obvious  that  the  learned  Jadges  must 
have  felt  serious  difficulty,  because  they 
frankly  admit  in  their  judgment  that  the 
conclusion  they  come  to  is  unsatisfactory. 
One  of  the  learned  Judges  says  that  the 
result  of  his  conclusion  is,  that  the  pro- 
viso at  the  end  of  section  57  of  the  Act 

*  Coram    Lord   Selborne,    L.C. ;    Baggallny, 
L. J. ;  and  Brett,  L.  J. 


of  1877  must  be  rejected  altogether,  and 
that  is  repeated  by  Mr.  Justice  Manisty. 
With  great  deference,  I  am  by  no  means 
satisfied  that  if  there  had  been  no  proviso 
I  should  have  come  to  a  conclusion 
different  from  that  at  which  I  actually 
arrive,  which  is  in  favour  of  the  appeal. 
But  at  all  events  it  is  clear  that  if  we  can 
avoid  rejecting  the  proviso  by  a  con- 
struction which  the  words  can  properly 
bear,  we  ought  to  do  so,  and  to  give  effect 
to  the  proviso,  as  well  as  to  every  other 
part  of  the  enactment.  I  observe  also 
(and  that  increases  my  impression  of  the 
difficulty  which  they  felt)  that  the  two 
learned  Judges  did  not  proceed  npon  the 
same  grounds. 

Mr.  Justice  Lush  bases  his  construction 
of    the    Act  upon  the  meaning  which 
he    thinks    ought    to  be    attributed  to 
the  words   "  committed  to  prison,"  or 
rather   to    the  word  '*  committed "    in 
that  context  in  the  57th  section.     That 
appears  to  be  the  whole  foundation  of  his 
judgment.      On    the    other    hand,    Mr. 
Justice    Manisty  founds    his   judgment 
principally  on  the  words  "as  would,  if 
this    Act    had   not  passed,    have    been 
payable  by  a  prison  authority ;  "  and  in 
the  construction  of  these  words  appa- 
rently relies  very  much  upon  the  in- 
applicability of   the  construction  which 
he    did    not    adopt    to    the    county   of 
Middlesex.     Now  to  deal  with  those  dif- 
ferent grounds  of  judgment  separately  : 
I  will  firat  endeavour  to  follow  MTr.  Justice 
Lush  in  answering  the  question.  What  is 
the  meaning  of  the  word  "  committed  " 
in  the  definition  of  a  prisoner  as  a  person 
**  committed  to  prison  '*  in  the  57th  sec- 
tion?    The    learned    Judge    says    that, 
looking  to  the  words  of  the  4th  section, 
which  throws  "  the  maintenance  of  prisons 
and  of  the  prisoners  therein  **   on   the 
Secretary  of  State,  that   "committed" 
must  mean  "actually  in  prison.*'  I  confess 
I  cannot  adopt  that  conclusion.     But  for 
the  word  "  therein  "  in  the  4th  section  I 
should  have  thought  it  quite  clear,  both 
from  the  natural  and  popular  use  of  the 
words    "committed    to  prison,"  which 
ought  not  to  be  departed  from  without 
reason,  and  also  from  the   manner  in 
which  they  have  been  used  by  the  Leeis* 
lature  in  other  acts  in  pari  materia,  that 
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fixed  at  or  within  the  maximam  rate 
allowed  by  Parliament  (1). 

[Lord  Colbbidge,  L.O.J. — Has  Parlia- 
ment empowered  the  railway  company 
to  act  as  collector  for  the  government  P] 

The  railway  company  is  obliged  to 
collect  the  dnty,  and  that  marks  the  dis- 
tinction between  what  is  and  what  is  not 
eabject  to  duty — the  company  collects 
bat  does  not  receive  the  duty.  If  the 
duty  were  repealed  the  company  would 
be  nnable  to  charge  it  any  longer,  for  the 
sum  is  earmarked  as  duty  and  is  in  no 
sense  a  fare.  That  the  company  might 
oharge  the  duty  to  passengers  was  clearly 
contemplated  by  Parliament,  for  the  spe- 
cial Act  of  the  defendants  provides  that 
certain  charges  shall  include  every  ex- 
pense except  government  duty  (2). 

[Brett,  L.  J. — That  is  to  say,  although 
the  appellants  are  not  empowered  to 
charge  the  duty,  it  is  said  the  exception 
implies  that  they  may.] 

If  reference  be  made  to  that  part  of  the 
appellants'  private  Act  which  follows  im- 
mediately after  the  provisions  as  to  fares, 
it  will  be  found  that  for  the  conveyance 
of  goods  certain  sums  are  permitted  to 
be  charged  which  it  is  stipulated  shall 
cover  every  expense  except  a  reasonable 
sum  for  loading  and  unloading  (2),  and 
this  supports  the  argument  that  under 
clauses  exactly  similar  in  construction 
and  enactment  the  government  duty,  like 
the  unloading  charge,  may  be  charged  in 
addition  to  the  fare. 

The  argument  on  behalf  of  the  defen- 

hire  upon  or  along  Boy  railway,  a  duty  at  and 
after  the  rate  of  5/.  for  everj  lOU/.  opon  all  sums 
received  or  charged  for  the  hire,  &re  or  convey- 
ance of  all  sach  passengen." 

(2)  9  &  10  Vict.  c.  cciv.  (local  and  personal) 
B.  Iziii. :  "  That  the  maximum  rate  of  charges  to 
be  made  by  the  company  for  the  conveyance  of 
passengers  along  tbe  said  railway,  including  the 
tolls  for  the  use  of  the  railway,  and  of  carriages 
and  for  locomotive  powers,  and  every  other  ex- 
pense incidental  to  such  conveyance  as  aforesaid 
except  Government  duty,  shall  not  exceed  the 
following  sums.  .  .  .  And  with  re.s{)cct  to  the 
conveyance  of  goods  the  maximum  rates  of  charge 
to  be  made  b^  the  company  for  the  conveyance 
thereof,  including  the  tolls  for  the  use  of  the  rail- 
way and  waggons  or  trucks  or  locomotive  power, 
and  every  expense  incidental  to  such  conveyance, 
except  a  reasonable  sum  for  loading,  covering  and 
unloading  of  goods,  .  .  .  shall  not  exceed  the  ful* 
lowing  sums.  ..." 
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dants  as  to  those  cases  in  which  the  faie 

is  within  the  maximum  rate  allowed  to 
be  charged  is  not  so  strong,  for  the  com- 
pany might  doubtless  charee  the  whole 
as  fare,  inasmuch  as  there  is  nothing  to 
earmark  that  part  which  is  fare  and  to 
distinguish  it  from  that  part  which  is 
duty ;  but  the  case  where  the  fare  is  fixed 
at  the  maximum  rate  is  thereby  rendered 
all  the  stronger. 

[Brett,  L.J. — Could  the  appellants 
demand  in  such  a  case,  first,  a  named 
sum  for  fare,  and  then,  separately,  a  defi- 
nite sum  for  government  duty  ?] 

That  is  the  contention  of  the  railway 
company,  and  the  legislation  on  the  sub- 
ject contains  nothing  to  forbid  them  from 
doing  so. 

The  question  as  to  the  duty  claimed 
on  the  hotel  accommodation  provided  by 
the  company  in  their  sleeping  carriages 
must  be  one  of  degree ;  but  it  is  sub* 
mitted  that  charges  for  beds  and  atten- 
dance are  not  charges  made  or  received 
for  the  conveyance  of  passengers. 

Sir  E,  Giffard  (with  him  W,  Kanldke) 
was  directed  to  confine  himself  to  the 
question  of  the  duty  on  the  sums  received 
for  the  use  of  the  sleeping  carriages.^ 
Railway  companies  are  created  by  sta- 
tute for  certain  purposes :  their  object  and 
duty  is  to  convey  passengers  for  hire, 
and  the  duty  claimed  is  duty  on  the 
moneys  so  received.  Railway  companies 
are  not  authorised  to  keep  hotels,  and 
although  this  company  has  by  statute 
leave  to  keep  certain  hotels,  that  is  a 
special  exception.  All  the  matters  on 
which  duty  is  claimed  are  matters  ancil- 
lary to  the  conveyance  of  the  passenger ; 
it  is  only  a  passenger  who  can  use  the 
hotel  accommodation  (as  the  appellants 
call  it)  thus  provided,  so  that  the  money 
thus  received  is,  within  the  words  of  the 
appellants'  Act  (2),  a  charge  for,  and  an 
expense  incidental  to,  conveyance. 

Cur,  adv,  vuU,' 

Lord  Coleridge,  L.C.J,  (on  Feb.  5, 
1881),  read  the  judgment  of  the  Court: — 

By  the  2nd  section  of  the  Railway  Pas- 
sengers Duty  Act  (5  &  6  Vict.  c.  79)  a 
duty  is  made  payable  in  respect  of  all 
passengers  carried  for  hire  upon  or  along 
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any  railway,  and  it  is  enacted  that  such 
daty  shall  be  "  at  and  after  the  rate  of 
bl.  for  every  lOOZ.  npon  all  sums  received 
or  charged  for  the  hire,  fare  or  convey- 
ance of  all  snch  passengers."  It  appears 
that  in  fixing  the  sums  to  be  paid  by 
passengers  conveyed  by  their  railways, 
the  defendants  have  taken  into  acconnt 
the  amonnt  of  duty  to  which  they  con- 
sidered they  would  be  liable,  and  have 
added  to  the  sum  which,  but  for  such 
liability,  they  would  have  deemed  a  suf- 
ficient fare,  a  further  sum,  calculated  at 
the  rate  of  five  per  cent,  npon  the  former, 
to  cover  the  amount  of  duty ;  and  they 
insist  that  the  last-mentioned  sum  so  cal- 
cnlatcd  is  the  full  amount  of  duty  pay- 
able by  them,  though  the  aggregate  of 
the  two  snms  is  the  amount  charged  to 
and  received  from  the  passenger. 

The  Attorney- General,  however,  con- 
tends that  according  to  the  true  con- 
struction of  the  Act  the  amount  of  duty 
properly  payable  is  a  sum  equal  to  five 
per  cent,  npon  the  aggregate  amount 
paid  by  the  passenger. 

The  first  question  raised  by  the  present 
information  is,  which  of  these  two  con- 
tentions should  prevail.  The  Exchequer 
Division  has  decided,  and,  in  oar  opinion, 
has  rightly  decided,  in  favour  of  the 
Crown.  The  only  question  which  wo  have 
to  consider  is  as  to  the  construction  of 
the  Act ;  neither  the  way  in  which  the 
company  have  arrived  at  the  fares  which 
they  deem  it  necessary  or  expedient  to 
charge  to  the  passengers  who  use  their 
raflways,  nor  the  mode  in  which  they 
keep  their  accounts,  can  affect  this  ques- 
tion of  construction.  In  our  opinion  the 
language  of  the  Act  is  free  from  doubt : 
the  price  which  the  passenger  is  called 
upon  to  pay,  and  does  pay,  for  his  ticket, 
without  which  he  is  not  at  liberty  to 
travel  by  the  railway,  is  the  sum  charged 
to  him  and  received  by  the  company  for 
his  conveyance  to  his  destination,  of 
whatever  items  it  may  be  composed ;  and 
if  so,  it  is  npon  this  price  or  sum  that 
the  amonnt  of  duty  is  by  the  Act  directed 
to  be  calculated. 

Beliance  has  been  placed  by  the  de- 
fendants npon  the  language  of  a  clause 
in  one  of  their  local  and  personal  Acts 
(9  A  10  Vict.  c.  cciv.),  which  fixes  the 
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maximum  rates  which  they  are  to  be  at 
liberty  to  charge  for  the  conveyance  of 
passengers,  and  provides  that  such  maxi- 
mum rates  shall  include  the  tolls  for  the 
use  of  the  railway,  and  of  carriages,  and 
for  locomotive  power,  and  every  other 
expense  incidental  to  such  conveyance 
except  government  duty ;  and  it  has  been 
urged  that  if  the  defendants  can  only 
charge  the  maximum  rate  with  five  per 
cent,  additional  npon  that  maximum  rate, 
and  have  to  pay  duty  upon  the  aggregate 
sums,  they  will  be  substantially  receiving 
something  less  than  the  maximum.  This 
may  be  so  if  they  are  at  liberty  to  add 
anything  to  the  maximum  rate,  thongh 
doubts  may  be  entertained  and  have  been 
expressed  as  to  their  power  to  do  so  ;  but, 
assuming  snch  to  be  the  case,  any  loss  to 
which  the  company  may  be  thereby  sub- 
jected is  due  to  the  provisions  of  their 
local  and  personal  Act,  which  has  im- 
posed fetters  upon  them  and  cannot  affect 
the  construction  of  the  Bailway  Passen- 
gers Duty  Act,  which  was  passed  four 
years  previously. 

But  a  second  question  has  been  raised 
in  the  action,  the  answer  to  which  should, 
in  our  opinion,  npon  consideration,  bo 
also  answered  in  favour  of  the  Crown. 

It  appear3  that  to  certain  of  their  trains 
running  in  the  night  what  are  termed 
sleeping  carriages  are  attached,  for  the 
nse  of  which  by  persons  who  have  taken 
first-class  tickets  an  extra  charge  is 
made.  These  carriages  afford  not  only 
special  accommodation  for  sleeping,  but 
lavatories  and  other  conveniences.  The 
persons  travelling  in  these  carriages  have 
particular  privileges :  they  are  not  dis- 
turbed during  the  night  by  demands  to 
exhibit  their  tickets,  and  should  they 
arrive  at  their  destination  early  in  the 
morning  they  may  remain  in  their  sleep- 
ing berth  until  it  is  convenient  for  them 
to  leave;  a  special  servant  also  is  attached 
to  these  carriages,  whose  duty  it  is  to 
call  the  passengers  in  the  morning  and 
to  supply  them  with  hot  water. 

A  separate  charge  is  made  for  this  ac- 
commodation, and  a  separate  ticket  given 
to  the  passenger  who  desires  to  avail 
himself  of  it. 

The  defendants  contend  that  they  are 
not  liable  to  pay  duty  on  the  price  of 
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those  words  refer  to  the  anthoriiy  giyen 
by  the  magistrates  for  the  person  being  in 
prison.  That  appears  to  me  clearly  the 
sense  in  which  corresponding  language  is 
used  in  Jer vis's  Act  (11  &  12  Vict.  c.  42), 
in  the  25th  and  26th  sections  of  which 
power  is  given  to  Justices  bj  a  warrant 
in  a  certain  form  to  commit  any  person 
accused  to  the  common  gaol  or  house  of 
correction  for  the  *' purpose  of  being 
there  safely  kept  until  he  shall  be  de- 
livered by  due  course  of  law."  The  verb 
'*  commit  "  there  expresses  the  act  of  the 
Justices,  and  must  not,  therefore,  as  I 
apprehend,  be  read  as  referring  to  the 
actual  reception  of  the  prisoner  into 
prison.  The  forms  which  are  referred  to 
in  those  sections  distinctly  shew  that  is 
the  meaning,  because  the  act  of  the 
Justices  addressed  to  the  constable  and 
keeper  of  the  prison  in  form  T  1  is  called 
the  *' warrant  of  commitment,''  and  it  is 
in  form  an  order  to  take  the  person 
accused  and  him  safely  convey  to  the 
prison,  and  there  deliver  him,  and  the 
keeper  is  to  receive  him.  Then  there  is 
the  gaoler's  receipt  for  the  prisoner,  and 
the  Justices'  order  thereon  for  payment 
of  the  constable's  expenses  in  executing 
the  commitment.  The  commitment  is  a 
thing  therefore  executed  by  the  constable, 
whose  duty  of  course  ceases  when  the 
man  gets  into  the  prison;  and  amongst 
the  expenses  that  are  allowed  is  one  for 
the  subsistence  of  the  prisoner  while  in 
custody — that  means,  in  the  constable's 
custody  after  commitment.  Therefore, 
nothing  can  be  more  clear  than  that  the 
word  "  commitment "  in  that  statute, 
which  is  the  general  statute  antecedent 
to  that  of  1877,  means  the  act  of  the 
Justices  in  ordering  the  commitment. 
On  what  ground  are  we  to  depart  from 
that  sense  and  adopt  in  its  stead  the  time 
of  actual  imprisonment  under  an  order  of 
commitment  in  this  particular  case  P  As 
far  as  1  can  see,  the  learned  Judge  pro- 
ceeded only  on  this  ground,  that  the 
word  **  therein  "  occurs  in  the  4th  section, 
which  says  that  on  and  after  the  com- 
mencement of  the  Act  all  the  expenses 
incurred  in  respect  of  the  maintenance  of 
prisons  to  which  the  Act  applies  "  and  of 
the  prisoners  therein,"  shall  be  defrayed 
out  of  moneys  to  be  provided  by  Par- 


liament? With  great  deference  to  the 
learned  Judge,  it  does  not  seem  to  me 
that  the  word  '^  therein  "  has  the  meaning 
which  ho  ascribes  to  it.  Its  meaning  is 
"the  maintenance  of  prisoners  who  are 
imprisoned  in  the  prisons  to  which  this 
Act  applies."  I  grant,  therefore,  that  if 
you  cannot  shew  the  man  to  have  been  a 
prisoner  in  any  such  prison,  he  is  not  a 
person  whose  maintenance  is  provided 
for ;  but  when  you  turn  to  the  57th  section 
and  take  it  in  connection  with  the  28th 
section  of  the  Act  of  1877,  it  seems  per- 
fectly clear  that  the  maintenance  of  a 
prisoner  includes  expenses  incurred  not 
only  while  he  was  in  prison,  but  when  he 
is  on  his  way  there,  and  inclndes  as  much 
those  under  the  original  order  of  com- 
mitment before  he  came  into  prison  at  all 
as  those  which  may  be  incurred  in  after, 
wards  removing  him  from  one  prison  to 
another.  The  28th  section,  to  which 
Mr.  Baggallay  referred  us  in  reply,  says 
"a  prisoner  shall  be  deemed  to  be  in 
legal  custody  whenever  he  is  being  taken 
to  or  from,  or  whenever  he  is  confined  in, 
any  prison  in  which  he  may  be  lawfully 
confined."  He  is  not  in  prison  de  facto 
until  'he  gets  there ;  but,  for  the  purposes 
of  the  Act,  and  the  custody  which  the 
Act  speaks  of,  he  is  equally  a  prisoner, 
and  deemed  to  be  in  legal  custody  on  his 
way  to  prison,  and  this  57th  section  ex- 
pressly says  that  the  "  maintenance  of  the 
prisoner "  (which  -  must  refer  to  those 
words  as  they  are  found  in  the  4th  sec- 
tion) includes  "  all  necessary  expenses  " 
(I  omit  the  word  "  such  "  for  the  present : 
I  will  refer  to  it  afterwards)  "  incurred 
in  respect  of  a  prisoner  for  "  (inter  alia) 
"  custody,  safe  conduct  and  removal  from 
one  place  of  confinement  to  another,  or 
otherwise  from  the  period  of  his  com- 
mittal to  prison  until  his  death  or  dis- 
charge from  prison."  It  strikes  me, 
taking  the  words  of  the  former  Act,  the 
statute  of  the  11th  and  12th  Yict.  c.  42, 
with  the  28th  section  of  this  Act,  that  the 
man  who  has  become  a  prisoner  by  being 
received  into  prison  is  to  have  his  main- 
tenance provided  for  in  the  sense  of 
covering  all  the  expenses  before  and  after 
he  is  so  received.  I,  therefore,  am  unable 
to  accede  to  this  interpretation  of  the 
word  "  committed,"  which  is  the  foan- 
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dation  of  Mr.  Jastioe  Lushes  judgment. 
His  constractioD,  in  my  view,  is  nofc 
made  neoessarj  bj  the  use  of  the  word 
*' therein"  in  the  4th  section,  and,  if  not 
made  necessary  by  that  word,  it  is  ex- 
eluded  by  the  rest  of  the  Act,  as  well  as 
by  the  natural  sense  of  the  words. 

Then  we  come  to  the  ground  on  which 
Mr.  Justice  Manisty  rested  his  judgment, 
and  there  I  agree  that  if  these  expenses 
cannot  be  brought  within  the  words  of 
the  57th  section,  ''such  necessary  ex- 
penses ....  as  would,  if  this  Act  had 
not  passed,  have  been  payable  by  a  prison 
authority,"  then  undoubtedly  the  appel- 
lants must  fail.  But  is  there  really  suffi- 
cient g^und  for  saying  that  the  expenses 
do  not  fairly  or  reasonably  come  within 
those  words  ?  Now  these  expenses  are 
the  expenses  of  conveying  the  prisoner 
nnder  the  warrant  of  commitment  to  the 
prison,  which  had  been  provided  for  by 
the  27  Geo.  2.  c.  3,  and  the  11  and  .12 
Vict.  c.  42,  in  this  manner :  In  substance 
Justices  of  the  peace  might  give  a  war- 
rant on  the  county  treasurer  to  pay  those 
expenses  to  the  constable  in  all  counties, 
except  Middlesex,  and  the  county  trea- 
surer receiving  that  warrant  wa»  bound 
to  pay  them,  and  was  to  be  allowed  them 
in  the  accounts.  Under  the  Acts  consti- 
tuting that  officer,  the  accounts  are  to  be 
allowed  and  passed  by  the  Justices,  or 
under  their  authority,  at  quarter  sessions. 
The  whole  matter  relates  to  that  part  of 
the  duty  of  the  Justices  which  is  con- 
cerned with  prisoners,  and  with  the  con- 
veyance of  them  to  prison.  The  Justices 
were  de  facto  the  "  prison  authority " 
within  their  own  county  before  those 
words  became  technical  words  under 
statute,  and  by  the  28  and  29  Vict.  c.  12G 
they  are  expressly  made  the  "  prison 
authority  "  within  the  meaning  of  those 
words  as  used  in  that  statute,  and  evi- 
dently as  repeated  in  the  Act  of  1877. 
As  to  all  prison  expenses  incurred  within 
the  prison  the  Justices  were,  beyond  a 
doabt,  the  prison  authority ;  those  ex- 
penses  were  paid  out  of  the  county  rate, 
the  same  fund  out  of  which  the  expenses 
in  question  in  this  case  are  paid.  The 
expenses  are  in  pari  materia^  and  cannot, 
I  toink,  be  supposed  to  have  been  thrown 
on  tiio  eonnty  rates  under  an  order  of 
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one  or  more  Justices  made  on  the  county 
treasurer  in  any  other  view  than  as  ex- 
penses ejusdem  generis,  which  ought  to 
be  borne,  elsewhere  than  in  Middlesex, 
in  the  same  manner  as  prison  expenses. 
Although  it  is  true  that  the  hand  to  pay 
them  is  the  hand  of  the  coimty  treasurer, 
he  pays  them  under  warrant^not,  I 
agrie,  from  the  Justices  la  quarter 
sessions,  but  from  one  of  the  same  body 
acting  under  a  statutory  authority  in 
discharge  of  a  duty  wluch  belongs  to 
Justices  as  such ;  and  these  expenses  are 
paid  by  the  county  treasurer  out  of  the 
fund  which  is  under  the  control  of  the 
Court  of  quarter  sessions,  and  the  ex- 
penses are  allowed  necessarily  by  them 
and  entered  in  his  accounts,  which  they 
pass.  The  reasonable  interpretation  of 
the  words  **  payable  by  a  prison  autho- 
rity "  is  to  refer  them  not  to  the  hand 
which  is  to  pay,  but  to  the  persons  from 
whom  the  payment  is  to  come.  The 
whole  question,  which  is  fairly  open  to 
doubt  and  controversy,  is,  whether  the 
allowance  of  those  expenses  by  Justices 
at  quarter  sessions  is  an  act  done  by 
them  as  the  prison  authority.  It  is  a 
question  of  considerable  refinement,  and 
I  do  not  say  whether  I  should  have  been 
more  embarrassed  than  I  am  now  if  I  had 
not  found  anything  further  in  the  Act  to 
assist  me.  But  there  is  the  proviso  which 
says  that  nothing  in  the  Act  '*  shall 
exempt  a  prisoner  from  payment  of  any 
costs  or  expenses,  in  respect  of  his  con- 
veyance to  prison  or  otherwise,  which  he 
would  have  been  liable  to  pay  if  this  Act 
had  not  passed."  Then  when  I  turn  to  the 
Act  of  Geo.  2  and  the  Act  of  11  &  12 
Vict.  c.  42,  which  deal  with  the  very 
expenses  now  in  question,  I  find  that  in 
those  Acts  the  primary  liability  is  thrown 
on  the  prisoner  if  he  has  means ;  and  it 
is* only  in  default  of  those  means  that  the 
liability  is  thrown  on  the  county  trea- 
surer. The  learned  Judges  below  fairly 
state  that  the  efiect  of  their  conclusion  is 
to  render  the  proviso  nugatory;  but  I 
think  I  SCO  in  that  proviso  sufficient  to 
satisfy  me  that  it  was  expressly  intended 
nnder  the  general  words  of  the  section  to 
cover  these  expenses  which  those  general 
words  most  clearly,  as  I  think,  would  in- 
clude, unless  it  is  to  be  held  that  they 
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are  not  incladed,  because  the  Jastices 
may  be  said  not  necessarily  to  be  acting 
as  a  prison  authority  when  they  pass  the 
treasurer's  accounts,  and  because  the 
treasurer  is  not  himself  a  prison  authority, 
but  the  Justices  are.  The  proviso  seems 
to  me  to  remove  any  difficulty  which 
might  have  been  felt  on  that  ground. 
With  regard  to  the  circumstance  that 
the  county  of  Middlesex  is  dealt  with  (I 
know  not  for  what  reason)  in  an  excep- 
tional manner  by  the  Acts  of  Geo.  2  and  11 
and  12  Vict.  c.  42,  and  that  the  parish  has 
to  pay  this  class  of  expense  under  those 
Acts,  and  not  the  county  rate,  all  I  can 
say  is,  that  being  so,  tliat  the  county  of 
Middlesex  will  not  get  the  benefit  of  this 
Act  of  1877.  Why  it  should  not  I  do 
not  know,  but  it  is  clear  that  in  the 
county  of  Middlesex  these  expenses  are 
not  paid  in  any  sense  whatever  by  a 
prison  authority ;  but  that  the  Act  does 
not  apply  to  the  county  of  Middlesex  can 
be  no  reason  why  it  should  not  apply 
wherever  those  expenses  are  payable  by 
the  Justices  in  quarter  sessions  assembled, 
and  the  proviso  is  perfectly  sensible  if  it 
applies  to  all  counties  in  England  except 
the  county  of  Middlesex.  1  think,  there- 
fore, this  appeal  ought  to  be  allowed. 

Baqoallat,  L.J. — I  am  of  the  same 
opinion.  The  4th  section  of  the  Prisons 
Act  of  1877  provides  in  very  general 
words  for  the  payment  out  of  moneys 
to  be  provided  by  Parliament  of  certain 
expenses  incurred  in  respect  of  the  main- 
tenance of  prisoners.  But  when  we  come 
to  the  57th  section  of  the  same  Act 
of  Parliament  we  find  what  the  words 
'*  maintenance  of  a  prisoner*'  are  to  in- 
clude. They  are  to  include  ^'  all  such 
necessary  expenses  incurred  in  respect 
of  a  prisoner  for  food,  clothing,  custody, 
safe  conduct  and  removal  from  one  place 
of  confinement  to  another,  or  otherwise,'' 
within  certain  limits  of  time;  but  the 
expenses  which  are  to  be  so  provided  for 
out  of  moneys  to  be  provided  by  Parlia- 
ment are  subject  to  two  qualifications. 
The  first  qualification  is,  that  they  must 
have  been  incurred  during  the  period 
commencing  with  the  committal  of  the 
prisoner  to  prison,  and  ending  with  his 
death  or   discharge  from  prison.    The 


second  qualification  is,  that  they  moat  be 
such  expenses  as  would,  if  the  Act  had 
not  passed,  have  been  payable  by  a  prison 
authority.  1  think  the  expense  of  con- 
veying a  prisoner  to  prison,  then,  to  await 
his  trial  for  felony,  clearly  comes  within 
the  definition  of  an  expense  incurred  in 
respect  of  his  *'  custody,  safe  oondact  or 
removal  from  one  place  of  confinement  to 
another,"  or,  within  the  more  general 
words  *'  or  otherwise,"  which  may  apply 
to  other  expenses  ejusdem  generis.  I 
think,  therefore,  there  can  be  no  doubt 
that  the  expenses  in  question  here  were 
within  the  section  if  the  two  qualifica- 
tions to  which  1  have  referred  are  satis- 
fied. As  to  the  first  qualification  I  am 
unable  to  take  the  view  of  Mr.  Justice 
Lush  in  the  Court  below  that  the  com- 
mittal to  prison  is  limited  to  the  time  when 
the  prisoner  becomes  actually  lodged  in 
the  prison .  1  am  disposed  to  think,  on  the 
construction  of  the  hinguage  used  in  the 
section,  apart  from  what  may  be  found 
in  any  other  Acts,  that  the  order  of  com- 
mittal by  the  magistrates,  under  which 
the  constable  acted  in  conveying  the 
prisoner  to  prison,  was  the  committal  to 
prison ;  but  that  view  appears  to  be 
entirely  borne  out  by  the  25th  and  2Gth 
sections  of  Jervis's  Act  (11  &  12  VioL  c 
42),  and  the  schedules  to  that  Act,  for  we 
there  have  in  the  25th  section,  as  has 
been  already  pointed  out  by  the  Lord 
Chancellor,  the  warrant  referred  to  as 
tliat  which  commits,  or  the  act  of  the 
magistrate  when  he  issues  his  warrant 
described  as  committing  a  prisoner  to 
prison.  That  view  is  carried  forward  in 
the  26th  section ;  and  when  we  turn  to 
the  form  of  the  warrant  of  committal, 
and  of  the  receipt  given  by  the  gaoler  on 
reception  of  the  prisoner,  and  to  the  certifi- 
cate, or  rather  the  order,  of  the  treasurer 
for  the  payment  of  the  expenses  incurred 
by  the  constable,  we  also  find  that  view 
of  the  case  is  entirely  borne  out.  The 
warrant  is  called  the  "  wai*rant  of  com- 
mitment," and  the  receipt  and  payment  of 
the  constable's  expenses  are  referred  to 
in  the  schedule  of  the  Act  as  '*  gaoler's 
receipt  to  the  constable  for  the  prisoner, 
and  Justices'  order  thereon  for  payment 
of  the  constable's  expenses  in  executing 
the  commitment."    Executing  the  corn* 
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mitment  was  simply  the  conveyance  of 
the  prisoner  from  the  place  at  which  he 
was  committed  to  the  prison  to  which  he 
was  committed.  Then,  as  regards  the 
second  qnalification,  I  agree  with  the 
Lord  Chancellor  that  these  were  expenses 
which  were  substantially  payable  by  the 
''prison  anthority,"  or  rather  by  the 
Justices  in  quarter  sessions,  who  by 
another  Act  of  Parliament  are  made  in 
terms  that  which  they  previously  were, 
the  ''  prison  authority ;  "  and  they  are 
expenses  which  have  been  always  payable 
by  them.  No  doubt  the  order  upon  the 
treasurer  to  pay  is  made  by  an  individual 
magistrate,  and  the  Act  of  Parliament 
requires,  when  that  money  has  been  paid 
by  the  treasurer,  that  it  shall  be  allowed 
by  the  quarter  sessions  out  of  the  county 
rate — the  same  rate  which  did  bear  all 
the  other  prison  expenses.  For  these 
reasons  I  am  of  opinion  that  the  appeal 
should  be  allowed. 

Bkitt,  L.J. — If  I  could  put  my  opinion 
forward  in  a  form  different  from  that  in 
which  the  Lord  Chancellor  has  expressed 
his  judCTient  I  should  tihink  it  only  re- 
spectful to  the  learned  Judges  below  to 
do  so,  but  I  cannot.  I  agree  with  every 
st^  of  the  rftanoning  that  has  been  ex- 
pressed by  the  Lord  Chancellor,  and  in 
the  form  in  which  every  step  has  been 
expressed. 

JudgmmU  reversed  and   entered  for 
the  defendant. 


SoUdtora— Hara  Ik  Fell,  solicitors  for  the  troa- 
sozy,  for  pUintiff;  F.  F.  Smallpeice,  for  de- 
fendant. 
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[IN  THE   COMMON  PLEAS  DIVISION.] 
1880.      1  * 

T\        Q        ?  HARMON    y.    PARK.* 

Returning  Officer — Bespondent  to  EleC" 
turn  Petition — Corrupt  Practices  {Muni- 
cipal  Elections)  Act  (35  ^  36  Vict.  c.  60) 
—Ballot  Act,  1872  (35  ^  36  Vict  c,  83). 

Petitioner  and  another  were  proposed  as 
candidates  for  election  to  a  municipal  ward 
in  which  there  was  one  vacancy.  The  mayor 
ai  the  time  of  the  nomination  decided  that  the 
petitunier  was  disqualified  by  reason  of  a 
mistake  in  the  descripiioih  of  tlie  petitioner 
on  the  buKjess  roll.  The  other  camJidate 
was  thereupon  declared  duly  elected,  and 
the  aldemuin  of  the  ward  next  day  duly 
published  such  declaration  of  election. 

Tlie  petitioner  joined  the  mayor  as  re- 
spo7ident  to  his  petition  against  tJie  elec^ 
tioriy  as  being  a  "  returning  officer  whose 
conduct  is  coinplained  o//'  withiji  tJis  mean" 
ing  of  35  ^  36  Vict.  c.  60.  s.  13.  subs.  6 ; — 

J^ld,  thai  the  mayor  was  rightly  joined. 

This  was  a  motion  by  way  of  appeal 
from  an  order  of  Stephen,  J.,  striking 
out  from  an  election  petition  the  name  of 
the  mayor,  by  whose  decision  the  peti- 
tioner had  been  declared  disqualified,  and 
who  had  been  joined  as  respondent 
thereto  together  with  the  candidate. 

0.  Bruce,  for  the  petitioner. — The  Cor- 
rupt Practices  (Municipal  Elections)  Act 
(35  &  36  Vict.  c.  60),  s.  13.  sub-s.  6  (1), 
provides  that  any  returning  officer  whose 
conduct  is  complained  of  may  be  made 
respondent  in  an  election  petition. 

The  35  &  36  Vict.  c.  33.  s.  20.  sub-s.  1 
(2)  defines  the  words  "  returning  officer" 
as  meaning  any  officer  presiding  at  the 
election.  There  being  no  other  candi- 
date, the  mayor  practically  decided  the 
election,  and  the  real  election  was  com- 
plete when  the  mayor  had  decided  against 
the  nomination  of  the  petitioner.  He  was 

*  Coram  Denman,  J.,  and  Lindley,  J. 

(1)  36  &  36  Vict  c  60.  s.  13.  subns.  6 :  "Where 
a  petitioner  complains  of  the  conduct  of  a  return- 
ing officer  he  shall  be  deemed  to  be  a  respondent." 

(2)  36  &  36  Vict.  c.  33.  s.  20.  sub-s.  1 :  **  The  term 
•  returning  officer '  shall  mean  the  mayor  or  other 
officer,  who  under  the  law  relating  to  municipal 
elections  presides  at  such  election." 

J  B 
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therefore  the  officer  presiding  at  the  elec- 
tion, and  thns  a  returning  officer.  There 
are  proyisions  for  amendment  when  there 
is  a  mistake  in  the  description  of  the 
candidate  on  the  bnrgess  roll,  though 
not  when  the  mistake  is  on  the  nomi- 
nation paper.  The  petitioner  there- 
fore complains  of  the  conduct  of  the 
mayor,  an  officer  presiding  at  the  elec- 
tion, and  therefore  a  returning  officer 
within  the  definition. 

It  has  been  the  practice  to  make  the 
mayor  a  respondent-— iSoper  v.  The  Mayor 
of  Banngstoke  (3),  Mather  v.  Brown  (4),^ 
Oothard  v.  Olarke  (5). 

Ridley ^  for  the  respondent. — By  the 
Municipal  Corporation  Act,  1835,  the 
alderman  is  presiding  officer,  whether 
there  is  a  poll  or  not,  and  not  the  mayor, 
as  in  parliamentary  elections  under  the 
Ballot  Act.  The  election  is  not  com- 
plete until  declared  by  the  alderman. 

By  the  sections  of  22  Vict.  c.  85  re- 
lating to  elections,  the  nomination  must 
take  place  two  days  before  the  election. 
The  mayor  has  some  of  the  duties  of  the 
alderman  to  perform,  it  is  true,  but 
having  decided  on  the  question  of  the 
validity  of  the  nomination,  he  is  functus 
officio,  and  the  election  is  presided  over 
by  the  alderman.  Otherwise  why  should 
it  be  provided  that  a  printed  list  of  the 
nomination  papers  should  be  published  in 
the  ward  four  days  before  the  election  ? 
The  alderman  must  therefore  preside 
after  the  mayor's  decision — that  is,  at  the 
election.  The  alderman  is  the  only  re- 
turning officer,  and,  whoever  may  be 
really  to  blame,  is  the  only  person  to  be 
made  respondent  beside  the  candidate 
elected. 

Dbnmak,  J. — I  am  of  opinion  that  the 
order  of  Mr.  Justice  Stephen  should  be 
rescinded.  The  case  turns  entirely  on  the 
construction  of  several  Acts.  By  the 
Municipal  Corporation  Act,  1835,  s.  48, 
it  is  provided  that  the  alderman  shall 
preside  at  elections,  and  by  the  Ballot 

(3)  46  Law  J.  Rep.  C.P.  422 ;  Law  Rep.  2 
C.P.  D.  440. 

(4)  45  Law  J.  Rep.  C.P.  647;  Law  Rep.  1 
C.P.  D.  696. 

(6)  49  Law  J.  Rep.  C.P.  474 ;  Law  Rep.  6 
C.P.  D.  253. 


Act,  1872,  that  the  mayor  or  alderman 
shall  preside,  but  it  is  evident  that  the 
last-named  section  refers  to  two  cases. 
Where  there  are  no  wards,  there  the 
mayor  is  to  have  the  whole  conduct  of 
the  election,  but  where  there  are  wards 
the  president's  office  is  to  be  filled  by  ihe 
alderman  of  the  ward.  Though,  there* 
fore,  there  is  nothing  making  the  mayor 
returning  officer  in  all  cases,  yet  section 
20  of  the  Ballot  Act,  1872,  must  be  taken 
to  be  in  part  incorporated  with  the  provi- 
sions of  the  Corrupt  Practices  (Muni*, 
cipal  Elections)  Aot^  1872. 
J^Now  by  section  2,  sub-section  1  (6)  of 
the  last-named  Act,  a  returning  officer  is 
defined  as  ''a  person,  under  whatever 
designation,  presiding  at  an  election,"  but 
1  do  not  think  it  means  that  such  person 
must  necessarily  preside  throughout  the 
election.  The  definition  would  be  well 
satisfied  by  anyone  who  on  any  occasion 
^equiring  a  president  acts  as  such.  Sub- 
tiection  6  of  section  13  of  the  same 
Act  (1)  provides  that  where  a  petition 
complains  of  the  conduct  of  a  returning 
officer  he  shall  be  deemed  to  be  a  re- 
spondent. The  question  in  this  case  is, 
Can  the  mayor  be  made  a  respondent  ?  It 
is  contended  on  his  behalf  that  he  cannot 
be  so  joined,  because  this  being  a  case  of 
election  to  a  ward  the  alderman  of  that 
ward  is  the  proper  president  of  the  elec- 
tion. But  looking  at  the  varied  use  of 
the  word  "  election  "  one  sees  that  it  is  not 
always  construed  as  meanine  the  same 
thing.  Sometimes  it  is  intended  only  to 
include  nominations,  since,  if  there  are  only 
as  many  candidates  nominated  as  there  are 
vacancies,  or  if  by  the  decision  of  the  pre- 
sident the  number  of  candidates  be  re- 
duced to  the  number  of  vacancies,  the 
nomination  becomes  in  reality  the  elec- 
tion. In  this  case,  by  reason  of  the 
decision  of  the  mayor  the  number  of  can- 
didates was  reduced  to  the  number  of 
vacancies,  and  thus  the  mayor  really  pre- 
sided at  the  election,  or  at  least  at  part 
of  the  election.  The  petitioner  has  no 
complaint  against  the  alderman  of  the 
ward,  nor  in  fact  against  anyone  bat  the 

(6)  36  &  86  Vict.  c.  60.  8. 2.  snb-s.  I:**'  Retom- 
ing  officer '  means  a  person,  under  whatevar  de- 
signation, who  presides  at  an  election." 
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maror.  If  anyone  ooming  within  the 
demiition  of  a  retoming  officer  has  given 
canae  of  oomplaant  he  may  be  made  a 
respondent :  not  necessarily,  however,  to 
be  cast  in  costs,  although  cases  of  ont- 
rageoos  conduct  can  be  conceiyed  in 
which  costs  might  be  given  against  the 
retoming  officer.  It  is  mmecessary  to 
ffo  into  the  other  sections  more  minutely, 
for  it  is  very  evident  that  the  mayor  was 
presiding  at  this  election,  and  there  is  no 
ground  for  maVing  anv  but  him  re- 
spondent. Of  course  if  the  alderman 
had  done  anything  to  injure  the  petitioner 
he  also  could  be  Joined. 

LiNDLXT,  J. — The  only  question  in  this 
case  is.  Ought  or  ought  not  the  mayor  to 
have  been  joined  as  respondent  lo  the 
petition  ?  There  is  no  abstract  question 
as  to  a  returning  officer.  The  35  &  36 
Vict.  c.  60.  s.  13  says  who  are  to  be  peti- 
tioners and  who  respondents  in  a  petition 
against  an  election,  and  provides  that  if 
the  conduct  of  any  returning  officer  be 
complained  of  he  shall  be  made  respon- 
dent. That  plainly  means  anyone  in 
any  way  or  sense  a  returning  officer.  But 
it  is  contended  that  it  means  a  returning 
officer  only  in  one  way  and  one  sense, 
and  that  that  returning  officer  is  the 
alderman,  and  that  the  mayor  is  in  no 
sense  a  returning  officer.  But  in  the 
event  which  happened  the  election  was  in 
&ct  decided  at  a  meeting  of  which  the 
mayor  was  the  president.  No  other  meet- 
ing was  possible,  and  the  election  was  there 
and  then  over,  the  remaining  steps  being 
merely  machinery  for  making  the  election 
pnblic.  The  35  &  36  Vict.  c.  33.  s.  1  (7) 
shows  that  the  election  takes  place  at 
the  time  of  nomination,  if  the  numbers 
nominated  within  the  tune  therein  speci- 
fied do  not  exceed  the  number  of 
vacancies.  The  mayor  is  therefore,  I 
think,  a  returning  officer  within  the  strict 
meaning  of  the  words ;  but  even  if  not  I 
think  he  is  a  returning  officer  for  the 

(7)  86  &  86  Vict.  c.  88.  s.  1 :  *<  If  at  the  expiration 
of  one  honr  after  the  time  appointed  for  the  elec- 
tion no  more  candidates  stand  nominated  than 
there  are  Tacancies  to  be  filled  up,  the  returning 
oAear  shall  forthwith  declare  the  candidates  who 
may  stand  nominated  to  be  elected,  and  return 
then  oamas  to  the  Cleric  of  the  Crown  in  Chan- 
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Purpose  of   being  made   a   respondent, 
'he  order  of  Mr.  Justice  Stephen  must 
be  rescinded. 

Order  rescinded,     Oosts  to  abide  the 
event  of  the  petition. 


Solicitors — Bell,  Brodrick  &  Gray,  agents  for  W. 
Snowball,  Sunderland,  for  petitioner ;  Brownlow 
&  Howe,  agents  for  H.  Ritson,  Sunderland,  for 
respondent. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1880. 
Nov. 


80.     1 
.20.  / 


CABRABD  V.   MEEK. 


Bill  of  Sale — Statement  of  Oonndera^ 
tion — Prior  Unregistered  Bill  of  Sale — 
BaU  of  Sale  Act,  1878  (41  ^  42  Vict.  c. 
31),  ss.  8  ami  9. 

A  hUl  of  sale  vxis  expressed  to  be  "tn 
consideration  of  the  payment  of  Sll,  ISs. 
by  the  grantee  to  the  grantor,  and  vn  further 
consideration  of  the  payment  o/162.  3^.  by 
the  grwniee  to  the  sheriff  of  Surrey  for  atid 
at  the  request  of  the  grantor,*^  The  former 
sum  was  a  past  payment  am,d  the  latter 
sum  was  a  present  paymsnt  made  in  dis' 
charging  a/n  execution  levied  on  the  goods  of 
the  grantor: — Held,  a  sufficient  setting 
forth  of  the  consideration  within  section  8 
of  the  BiUs  of  Sale  Act,  1878. 

Section  9,  by  which  a  subsequent  bill  of 
sale  executed  within  or  on  the  expiraiion  of 
seven  days  after  the  execution  of  a  prior 
unregistered  bill  of  sale  is,  wider  certain 
circumstances,  void,  does  not  affect  a  sub^ 
sequent  bill  of  sale  executed  after  the  ex* 
piration  of  that  time. 

Interpleader  issue  to  determine  whether 
certain  goods  in  the  possession  of  one 
William  Blin  were  the  property  of  the 
plaintiff,  who  claimed  them  under  a  bill 
of  sale,  or  of  the  defendant,  who  had 
seized  them  in  execution  of  a  judgment 
recovered  bj  him  against  William  Blin. 
The  facts  were  brought  before  the  Court 
in  the  form  of  a  Special  Case,  of  which 
the  following  are  the  material  particu- 
lars:— 

In  November,  1878,  an  execution  was 
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levied  by  the  sheriff  of  Surrey  on  part  of 
the  goods  of  Blin  on  certain  premises 
occupied  by  him  for  the  sum  of  28^.,  and 
thereupon  sold  by  the  sheriff  to  the  plain- 
tiff for  that  amount;  the  receipt  then 
given  by  the  sheriff  was  not  registered. 
At  the  same  time  the  sheriff,  at  the  request 
of  Blin  and  the  plaintiff,  made  an  inven- 
tory and  valuation  of  the  remaining 
g^ds  on  the  premises,  and  the  plaintiff 
thereupon  purchased  them  from  Blin  for 
the  amount  of  such  valuation,  namely, 
Sll.  18^.,  and  took  a  receipt  of  Blin  ;  this 
receipt  was  not  registered. 

The  following  is  a  copy  of  the  re- 
ceipt : — 

''  Received  of  Miss  0.  Garrard  the  sum 
of  eighty- one  pounds  eighteen  shillings, 
being  the  value  of  the  surplus  of  my 
goods  at  125,  Loughborough  Road, 
Brixton,  sold  by  me,  after  valuation  and 
inventory  taken  by  the  sheriff  of  Surrey 
this  day,  Nov.  21. 

81Z.  18*. 

Wm.  Blin. 

Nov.  21/78." 

The  said  goods  remained  in  the  pos* 
session  of  Blin,  and  a  few  days  before  the 
10th  of  January,  1879,  another  execution 
was  levied  on  them  in  an  action  against 
Blin  for  the  sum  of  16L  Ss,  6d,  The 
plaintiff  thereupon  claimed  the  goods 
under  title  of  the  said  sale,  but,  the 
sheriff  having  interpleaded,  upon  the 
hearing  of  the  interpleader  summons,  the 
Master  ordered  the  claim  of  the  plaintiff 
to  be  barred  with  costs  by  order  dated 
the  10th  of  January,  1879. 

An  agreement  was  afterwards,  on  the 
said  10th  of  January,  1879,  entered  into 
between  Blin  and  the  plaintiff,  by  which 
the  plaintiff  agreed  to  pay  on  behalf  of 
Blin  to  the  sheriff  the  said  sum  of  162.  3*. 
in  consideration  that  Blin  should  give  the 
plaintiff  a  bill  of  sale  on  the  goods  on  the 
premises  aforesaid  for  the  said  sum  of 
16L  Ss,  and  81^  18*.,  amounting  to  a  total 
of  98Z.  1*.  This  agreement  was  duly 
carried  out,  and  the  bill  of  sale  was 
registered  on  the  15th  of  January,  1879. 

The  bill  of  sale  was  thus  expressed  : — 

**  This  indenture  made  the  15th  day  of 
January,  1879,  between  William  Blin  of 
the  one  part  and  Catherine  Carrard  of 
the  other  part,  witnesseth  that  in  con- 


sideration of  the  payment  of  81Z.  ISt.  by 
the  said  Catherine  Carrard  to  the  said 
William  Blin,  and  in  fiirther  considera- 
tion of  the  payment  of  16Z.  Ss,  by  the 
said  Catherine  Carrard  to  the  sheriff  of 
Surrey  for  and  at  the  request  of  the  said 
WOliam  Blin,  the  said  William  Blin  doth 
hereby  sell,  transfer,  Ac." 

No  receipt  was  indorsed  on  the  bill  of 
sale. 

The  defendant  on  the  11th  of  Mardi, 
1879,  obtained  judgment  against  Blin  for 
the  sum  of  79Z.  11«.,  and  under  the 
said  judgment  execution  was  duly  issaed 
for  that  amount,  and  the  goods  on  the 
premises  aforesaid  were  seized  by  the 
sheriff  of  Surrey.  The  said  goods  were 
thereupon  claimed  by  the  plaintiff,  and 
the  question  for  the  opinion  of  the  Court 
was,  whether  the  bill  of  sale  was  valid 
as  against  the  judgment  of  the  11th  of 
March,  1879,  and  execution  thereon,  in 
&vour  of  the  defendant.    The  Goort  to 

be  at  liberty  to  draw  inferenoes  of  feict. 

• 

T.  WiUes  Ohiity,  for  the  plaintiff,  in 
support  of  the  bill  of  sale,  argued  against 
the  following  objections  to  its  validity, 
which  were  brought  forward  by  the  de- 
fendant: First,  that  the  consideration 
was  not  truly  set  forth  in  the  bill  of  sale ; 
secondly,  that  as  it  was  given  in  lieu  of 
the  receipt  of  November,  1878,  which 
ought  to  have  been  registered,  and  as  a 
security  for  the  same  debt,  it  was  void 
under  section  9  of  the  Bills  of  Sale  Act, 
1878  (1). 

(1)  By  41  &  42  Vict.  c.  31  (Bills  of  JSale  Act), 
1878.  8.  8,  which  came  into  operation  on  the  let 
of  January,  1879,  it  is  enacted  that  "  every  bill 
of  sale  to  which  the  Act  applies  shall  be  duly 
attested,  and  shall  be  registered  under  the  Act 
within  seven  days  after  the  making  or  giving 
thereof,  and  shall  set  forth  the  consideration  for 
which  such  bill  of  sale  was  given." 

Section  9  :  "  Where  a  subsequent  bill  of  sale  is 
executed  within  or  on  the  expiration  of  seven 
days  after  the  execution  of  a  prior  unregistered 
bill  of  sale,  and  comprises  all  or  any  part  of  the 
personal  chattels  comprised  in  such  prior  bill  of 
sale,  then,  if  such  subsequent  bill  of  sale  is  given 
as  a  security  for  the  same  debt  as  is  secured  by 
the  prior  bill  of  sale,  or  for  any  part  of  such  debt, 
it  shall,  to  the  extent  to  which  it  is  a  security  for 
the  same  debt  or  part  thereof,  and  so  far  as 
•  respects  the  personal  chattels  or  put  thereof  com- 
prised in  the  prior  bill,  be  abeolntely  void,  lynlen 
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WdOaoe,  for  the  defendant.— The 
wing  authorities  were  cited :  Wood- 
▼.  GMfr^  (2),  Ex  parte  Oooper  ; 
iMMii  (3),  Ex  parte  Carter;  in  re 
ippleton  (4),  Ex  parte  The  National 
Miile  Bank  (5),  Hamlyn  ▼.  Betteley 

The  OredU  Oampany  ▼.  Pott  (7), 
none  y.  Mortimer  (8),  Smale  v.  Burr 
Bameden  v.  2A«p<a?i  (10),  Ex  parte 
is  (11). 

IDLIT,  J. — ^I  am  of  opinion  that  this 
ralid  bill  of  sale.  It  is  objected  that 
sonsideration  is  nntrnlj  stated,  be- 
I  it  would  be  inferred  that  the  811. 18«. 
[Mid  at  the  same  time ;  but  anyone 
srsant  with  deeds  would  look  for  the 
pi,  and  finding  none,  would  infer  that 
111  18f.  was  a  past  payment.  It  has 
urged  that  an  ordinary  person  would 
BOW  this,  and  would  infer  the  sum  was 
at  the  time ;  but  I  think  an  ordinary 
m  would  not  infer  anything :  he  would 
now  when  the  81{.  18«.  was  paid — the 
IB  silent  as  to  the  time  of  payment — 
le  would  have  to  find  out.     We  are 

I  to  read  the  deed  as  though  the  pay- 
was  stated  to  have  been  made  now ; 
do  not  see  my  way  to  such  a  construe- 
and  I  do  not  consider  the  observation 
iAke  consideration  is  untruly  stated 
well  founded. 

.e  other  objection  is  that  this  bill  of 

18    successive,  and    therefore   void 

r  wction  9.    One  must  first  see  whe- 

roved  to  the  satisfaction  of  the  Court  haying 
anoa  of  the  case  that  the  subsequent  bill  of 

II  bona  fide  given  for  the  purposes  of  cor- 
;  •ome  material  error  in  the  prior  bill  of 
nd  not  for  the  purpose  of  eyading  this  Act." 
49  Law  J.  Rep.  Exch.  1 ;  Law  Kep.  6  Ex.  D. 

48  Law  J.  Rep.  Baakr.  40 ;  Law  Rep.  10 
818 

Law  Rep.  12  Oh.  D.  908. 

49  Law  J.  Rep.  Bankr.  62 ;  Law  Rep.  15 
.42. 

49  Law  J.  Rep.  C.P.  465  ;  Law  Rep.  5  C.P. 

r. 

42  Law  Times,  602;   afltoied  on  appeal, 

w  J.  Rep.  C.P.  106. 

6  Term  Rep.  139. 

42  Law  J.  Rep.  C.P.  20 ;  Law  Rep.  8  C.P. 

\  48  Law  J.  Rep.  Q.B.   17;  Law  Rep.   9 

I  48  Law  J.  Rap.  Bankr.  9;  Law  Rep.  8 
•  App,  48. 


189 


ther  this  is  a  suhsequent  hill  of  sale  within 
the  meaning  of  that  section.  It  has  heen 
argued  that  as  the  receipt  hj  Blin  of  the 
2Ist  of  November  was  a  bill  of  sale — Ex 
parte  Gooper ;  re  Baum  (3) — and  ought 
to  have  been  registered  as  such,  there- 
fore the  subsequent  bill  of  sale  which 
was  given  as  a  security  for  the  same  debt 
is  void.  But  to  hold  in  accordance  with 
this  contention  we  should  have  to  read 
section  9  as  though  the  words  "  within  or 
on  the  expiration  of  seven  days "  were 
**  within  or  on  or  after  the  expiration  of 
seven  days,"  giving  the  section  a  con- 
struction which  was  not  intended.  If  the 
second  bill  of  sale  is  executed  within  or 
on  the  expiration  of  seven  days,  then  it 
might  be  void,  but  not  if  executed  after 
the  expiration  of  the  seven  days.  The 
reason  for  the  introduction  of  this  section 
into  the  Bills  of  Sale  Act  is  obvious,  when 
one  recalls  the  old  state  of  things,  and 
the  practice  of  executing  a  fresh  bill  of 
sale  before  the  expiration  of  the  time  for 
registration  of  the  first  bill  of  sale,  and 
continuing  this  scheme  with  successive 
bills  of  sale,  so  that  the  goods  were  always 
covered  by  an  existing  bill  of  sale,  which, 
though  unregistered,  was  valid — Bamsden 
V.  Lupton  (10).  It  was  to  alter  this  state 
of  things  that  section  9  was  introduced, 
but  it  was  never  intended  to  afPect  a  sub- 
sequent  bill  of  sale  executed  after  the 
expiration  of  the  time  for  registration; 
because,  after  the  expiration  of  the  seven 
days,  the  goods  could  not  be  protected 
from  seizure  by  the  unregistered  bill  of 
sale.  In  the  present  case  the  bill  of  sale 
was  executed  two  months  after  the  receipt 
of  the  21st  of  November,  and  such  a  con- 
struction  as  the  defendant  desires  would 
not  be  merely  straining  the  words,  but  it 
would  be  enacting  a  new  section. 

For  these  reasons  I  am  of  opinion  that 
the  plaintiff's  title  under  the  bill  of  sale  is 
vaUd  as  against  the  execution  creditor. 

Lopes,  J. — The  first  objection  raised 
against  the  bill  of  sale  is,  that  the  con- 
sideration is  not  traly  stated  within  sec- 
tion 8  of  the  Bills  of  Sale  Act,  1879, 
because  it  is  not  stated  that  the  81Z.  ISs. 
was  paid  at  a  different  time  to  the  161,  3«., 
and  we  have  been  asked  to  say  it  would 
read  as  though  the  former  sum  appeared 
to  be  a  present  payment;  but  I  cannot 
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adopt  that  view.  The  bill  of  sale  does 
not  read  to  me  as  though  it  pretended 
to  give  any  time  for  payment  of  this 
81Z.  188.,  but  only  as  though  this  sum  was 
part  of  the  consideration  ;  and  in  that  view 
I  think  The  Gredit  Company  v.  Pott  (7) 
is  an  a  fortiori  case  in  favour  of  the 
validity  of  this  bill  of  sale. 

The  other  objection  to  the  validity  of 
the  bill  of  sale  founded  on  the  construc- 
tion of  section  9  of  the  Bills  of  Sale  Act, 
1879,  seems  to  me  to  be  equally  untenable. 
It  is  important  to  remember  the  circum- 
stances under  which  this  section  was  en- 
acted.  The  common  practice  in  granting 
bills  of  sale  was  to  avoid  registration  by 
executing  a  fresh  bill  of  sale  on  the  day 
preceding  the  expiration  of  the  period  for 
registration,  and  so  on  with  successive 
bills  of  sale,  so  that  the  property  was 
always  covered  by  a  bill  of  sale,  which 
was  valid  against  execution  creditors 
though  unregistered.  The  object  of  sec- 
tion 9  was  to  put  a  stop  to  this  state  of 
things,  and  1  am  clearly  of  opinion  that 
this  section  only  applies  to  bills  of  sale 
executed  within  the  period  of  registra- 
tion, and  that  it  cannot  therefore  apply 
to  a  case  like  the  present. 

Judgment  for  the  claimcmt 


Solicitors — W.  T.  Manning,  for  plaintiff; 
W.  Caister,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
(^Appeal  from  the  Common  Pleas  Division.) 

^        90    r  LUCAS  V,  DICKER.* 

Ba/nkruptcy — Bankruptcy  Act,  1869  (32 
4*  33  Vict.  c.  71),  s.  95 — Execution  Creditor 
— Title  of  Trustee — Notice  of  Act  of  Bank- 
ruptcy, 

A  judgment  creditor,  after  seizure  of  the 
debtor's  goods  in  execution,  but  before  sale, 
received  a  letter  from  the  debtor's  solicitors 
giving  notice  that  a  petition  in  bankruptcy 

*  Coram  Lord  Selbome,  L.O. ;  Baggallay,  L. J. ; 
and  Brett,  L.  J. 


had  been  filed  agai/nst  the  debtor  in  a  Oowdy 
Court,  The  debtor  having,  on  the  hearing 
of  the  petition,  been  adjudged  bankrupt, — 
Held  (affirming  the  judgment  of  the  Common 
Pleas  IXvision),  thM  the  letter  was  suffiderU 
notice  of  an  act  of  bankruptcy  commiited  by 
the  debtor  within  the  meanina  of  section  95 
of  the  Bankruptcy  Act,  186§,  so  as  to  de-- 
prive  the  execution  creditor  of  the  protection 
of  the  section, 

Hocking  v,  Acraman  (12  Mee.  Id  W. 
170  ;  13  Law  J.  Rep.  Exoh.  34)  commented 


on. 


Appeal  of  the  defendant  from  a  judg- 
ment of  the  Common  Pleas  Diyision  in  a 
Special  Case. 

The  facts  fully  appear  from  the  report 
of  the  case  in  the  Court  below,  49  Law 
J.  Rep.  C.P.  415. 

Sir  J,  Holker  and  Pitt  LewiSy  for  the 
defendant. 

A,  Wills  and  W,  Oraham,  for  the  plain, 
tiff. 

The  following  authoritieB  were  referred 
to  during  the  argument :  Ex  parte  Tod- 
hunter  (1),  Ex  parte  Schulte  (2),  Edwards 
V.  Scarsbrook  (3),  Udall  v.  Walton  (4), 
Hope  V.  Meek  (5),  Turner  y,  HardcasUe 
(6),  Bird  v.  Bass  (7),  Rocking  v.  Acra- 
man  (8),  Cmiway  v.  NaU  (9),  Evans  v. 
Ballam  (10). 

Lord  Sblboenb,  L.C. — We  aU  think 
that  this  appeal  must  fail.  The  statute 
requires  that  the  creditor  should,  if  his 
title  by  execution  is  to  be  displaced,  have 
notice  that  an  act  of  bankruptcy  has  been 
committed.     The  notice  is  not  required 

(1)  39  Law  J.  Rep.  Bankr.  17 ;  Law  Eep.  10 
Eq.  425. 

(2)  Law  Kep.  9  Ch.  App.  409. 

(3)  32  Law  J.  Rep.  Q.B.  46. 

(4^  12  Mee.  &  W.  264  ;  14  Law  J.  Rep.  Exch. 
262.' 

(o)  25  Law  J.  Rep.  Exch.  11;  Law  Rep.  10 
Exch.  829. 

(6)  11  Com.  B.  Rep.  (n.s.)  688 ;  81  Law  J.  Rep. 
C.P.  193. 

(7)  6  Man.  &  G.  143. 

(8)  12  Mee.  &  W.  170 ;  18  Law  J.  Rep.  Exch. 
34. 

(9)  1  Com.  B.  Rep.  646  ;  14  Law  J.  Rep.  C.P. 
165. 

(10)  40  Law  J.  Rep.  Q.B.  229;  Law  Bep.  6 
Q.B.  718. 
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to  be  gtven  by  any  particrilar  person  or  in 
any  particnlar  maimer.  It  is  enongh  that 
the  notice  reaches  the  creditor  in  any  way. 
**  Notice "  in  that  context  does  not  and 
cannot  mean  positiye  knowledge  of  the 
£act^  proved  to  the  satisfaction  ot  the  per- 
son to  whom  the  notice  is  given.  The 
case  of  Hope  y.  Meek  (5)  shews  that  notice 
does  not  mean  so  much  as  that.  It  is 
enough  that  there  should  be  given  to  the 
creditor  information  such  as,  if  true,  shews 
the  existence  of  an  act  of  bankruptcy. 
That  information  is  binding  upon  him  in 
whatever  way  it  comes — whether  from  his 
own  enquiries,  or  from  the  relation  of 
another,  or  commnnicated  through  several 
persons.  The  information  no  doubt  must 
be  such  as  the  Act  requires;  and  if  it 
does  not  shew  that  an  act  of  bankruptcy 
has  been  committed,  it  is  not  a  sufficient 
notice.  Here  the  information  was  that 
two  petitions  in  bankruptcy  had  been  filed 
in  a  County  Court  upon  certain  debts,  and 
the  hearing  of  the  two  petitions  was  fixed 
on  certain  dates.  The  real  question  seems 
to  me  to  be  whether  the  person  receiving 
that  information  is  to  be  treated  as  in 
substance  having  notice  of  the  contents  of 
tiiis  petition,  so  far  as  relates  to  matters 
which  are  the  legal  requisites  of  such  a 
petition  under  the  bankruptcy  law.  It 
appears  to  me  that  in  reason  he  must  be 
taken  to  be  acquainted  with  the  bank- 
raptoy  law  of  which  he  is  claiming  the 
benefit.  Having  knowledge  of  that  law, 
he  knows  from  section  6  of  the  Bank- 
ruptcy Act,  1869,  that  such  a  petition 
ought  to  contain  certain  definite  allega- 
tions  of  one  or  more  different  acts  of 
bankruptcy,  to  be  stated  in  the  required 
form  on  the  face  of  the  petition,  and  sworn 
to  by  affidavit.  If  in  met  no  wst  of  bank- 
ruptcy has  been  committed,  the  execution 
creditor  will  not  be  damnified;  but  if 
there  is  such  a  petition  on  the  file,  know- 
ledge of  its  existence  is  knowledge  of  the 
fact  that  the  petitioner  has  knowledge  of 
an  act  of  bankruptcy.  It  is  wholly  un- 
important whether  the  execution  creditor 
is  told  by  the  petitioner  himself  or  by 
some  one  else.  If  he  had  gone  to  the  pro- 
per office  and  read  the  petition  himself,  he 
would  have  had  the  notice  which  the  Act 
reqniiea.  The  information  that  such  a 
petition  has  been  filed  is  information  that 
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it  has  been  made  in  form  to  the  proper 
Court  by  a  person  seeking  to  obtain  an 
adjudication  of  bankruptcy  against  the 
debtor.  Therefore  the  allegation  that  a 
petition  has  been  filed  necessarily  involves 
the  assertion  that  an  act  of  bankruptcy 
has  been  committed.  If  the  assertion 
proves  incorrect  the  execution  creditor 
will  not  be  damnified.  In  my  judgment, 
without  fully  discussing  the  decisions  in 
Ex  parte  Schulte  (2)  and  Ex  parte  Tod" 
hunter  (1),  there  is  nothing  whatever  in 
the  statute  to  require  that  the  information 
should  reach  the  execution  creditor  in  a 
form  which  would  tell  him  what  was  the 
date  of  the  act  of  bankruptcy.  J£  it  was 
prior  to  the  seizure  under  the  execution, 
as  was  the  case  here,  no  point  arises.  The 
only  remaining  question  is,  how  far  our 
decision  is  consistent  with  authority.  It 
is  consistent  with  every  authority  except 
that  of  Hocking  v.  Acraman  (8).  We  do 
not  desire  to  say  positively  it  cannot  be 
reconciled  with  that  case.  To  do  so 
would  involve  an  enquiry  into  the  precise 
nature  of  the  legal  documents  in  that 
case,  and  as  we  do  not  think  it  necessary  to 
deliver  a  considered  judgment,  we  cannot 
well  enter  into  that  enquiry.  But  if  that 
case  is  inconsistent  with  our  present  deci- 
sion, we  must  with  reluctance  dissent 
from  it.  No  cases  have  been  cited  tend- 
ing to  shew  that  it  has  been  recognised 
and  acted  upon  in  subsequent  cases.  We 
are  bound  to  state  our  view  of  the  law 
upon  the  question  now,  and  therefore,  even 
if  Hocking  v.  Acraman  (8)  is  inconsistent 
with  our  present  decision,  we  must  dis- 
miss this  appeal.  I  may  add  that,  accord- 
ing to  our  present  impression,  Hocking  v. 
Acraman  (8)  is  inconsistent  with  our 
judgment. 

Bagoallat,  L.J.,  and  Brett,  L.J.,  con- 
curred. 

Appeal  dismissed. 


Solicitors— T.  A  G.  Powell,  for  plaintiff;  C.  J. 
Allen,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  Jroni  the  Exchequer  Division,) 

1880.       1        THE  ATTORNET-GBNERAL  V. 
Dec.  14.     J  DOWLINQ.* 


Rev&nim  —  Succession  Duty  —  Mortgage 
of  Base  Fee — Resettlement, 

E,  B,  being  seised  in  fee,  granted  estates 
to  trustees  to  the  use  of  himself  for  Ufe,  with 
remainder  to  his  sons  successively  in  tail 
male,  remainder  to  his  daughters  in  tail 
general.  The  grantor  died,  leaving  two 
sons,  Edward  (a  lunatic)  and  Reginald, 
and  one  daughter,  Frances,  Reginald  con^ 
veyed,  subject  to  Edward* s  estate,  to  the  use 
of  himself  in  fee,  and  then  mortgaged  the 
base  fee  thtis  created  to  a  bank  for  124,000Z., 
being  more  than  the  fee-simple  value  of  the 
property,  Frances  married,  having  bound 
herself  by  ante-nuptial  settlement  to  settle 
any  real  property  which  she  should  acquire 
in  her  own  right  during  the  marriage  on 
herself  for  life,  with  remainder  to  her  chil- 
dren. Subsequently,  by  an  arrangement 
between  all  the  persons  interested,  Reginald, 
Frances  and  her  husband,  with  the  conseni 
of  the  Lord  Chancellor,  as  protector  of  the 
settlement,  conveyed  the  property  to  trustees 
in  fee,  subject  to  Edward^s  estate  tail, 
discharged  of  the  mortgage  and  Reginald's 
equity  of  redemption,  upon  trust,  after  the 
death  of  Edward,  to  raise  37,OOOZ.  by  sale, 
and  after  paying  off  the  mortgage  to  convey 
to  the  use  of  other  trustees,  in  trust  for 
Frances  for  life,  with  remainder  to  her  hus- 
band for  life,  with  remainder  to  their  sons 
in  succession  in  tail  male,  voith  remainders 
over.  Edward  died  without  issue,  Frances 
and  her  husband  died  leaving  the  defendant 
their  eldest  son : — Held  (affirming  thejudg- 
ment  of  the  Exchequer  Division),  that  the 
defendant,  for  the  purposes  of  succession 
duty,  derived  his  succession  from  his  mother 
and  not  from  Reginald, 

Appeal  from  a  judgment  of  the  Ex- 
chequer Division  upon  an  information 
for  succession  duty. 

The  case  in  the  Court  below  is  reported 
and  the  facts  fully  set  out,  49  Law  J. 
Rep.  Exch.  621. 

♦  Coram  Lord  Selbome,  L.C. ;  Baggallay,  L. J. ; 
and  Brett,  L.  J. 


W,  W,  Karslake  (Sir  H.  Oiffard  wiih 
him),  for  the  Grown,  referred  to  The 
Lord  Advocate  ▼.  The  Earl  of  Glasgow 
(1),  Lord  Braybrooke  t.  The  Attorney- 
General  (2),  and  Fryer  ▼.  Morland  (3). 

H,  Davey  and  Jason  SnUth,  for  the  de- 
fendant, were  not  heard. 

Lord  Selbornb,  L.C. — The  argument 
of  Mr.  Karslake  is  founded  upon  prin- 
ciples which  are  perfectly  well  settled  and 
established,  and  have  been  so  since  Lord 
Braybrooke* s  case  (2)    in  the  House  of 
Lords.    I  may  state  those  principles  thus : 
Where  there  is  a  family  arrangement  be- 
tween a  father,  or  other  ancestor,  tenant 
for  life,  and  the  tenant  in  tail  next  in 
remainder,  by  which  arrangement  there 
is  a  resettlement  of  the  estate,  the  tenant 
for  life  taking  back  his  life  estate  with 
the  powers  he  had  before,  then  everything 
else  under  the  settlement  must  necessarily 
proceed  from  the  estate  of  the  tenant  in 
tail,  and   therefore  the  succession  must 
be  derived  from  the  tenant  in  taiL     In 
such  a  case  I  agree  it  would  be  idle  to 
say  that  because  the  &ther,  as  protector 
of  the  settlement,  affreed  to  barring  the 
entail,  and  because  ne  makes  a  bargain 
with  respect  to  his  consent,  he  therefore 
becomes  the  purchaser  of  hijs   son's  in- 
terest, and  is  to  be  regarded  as  a  pre- 
decessor under  the  Succession  Duty  Act 
But  the  present  case  is  wholly  different  in 
all  its  circumstances.     Here  the  remain- 
derman in  tail  had  acquired  a  base  fee ; 
he  had  encumbered  that  base  fee  to  much 
more  than  the  whole  value  of  the  estate — 
at  all  events  to  much  more  than  could  pos- 
sibly have  been  obtained  for  his  interest 
whilst  it  was  a  base  fee.    The  person  who 
would  have  been  the  protec^r  of  the 
settlement  was  a  lunatic,  and  therefore 
the  Lord  Chancellor  was  protector  of  the 
settlement.     The  next  person  who  was 
entitled  in  remainder,  namely,  the  person 
who  had  acquired  the  base  fee  and  so 
charged  it  beyond  its  value,  had  no  issue, 
and  no  immediate  prospect  of  issue.    The 
next  person  entitled  in  remainder  was  a 

(1)  12  Scottish  Law  Bep.  215. 

(2)  9  H.L.  Caa.  160;  81  Law  J.  Bep.  Ezch. 
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(3)  45  Law  J.  R«p.  Chanc  817 ;  Law  B«p.  I 
Ch.  D.  675. 
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married  lady,  -who,  before  the  marriage, 
being  of  fnll  age,  had  boand  herself  by 
articles  of  ante-nnptial  settlement,  and  had 
thereby,  in  equity,  turned  her  remainder 
into  a  remainder  for  herself  for  life,  with 
the  inheritance  to  her  children,  whose 
saccession  is  now  in  qnestion.  Under 
that  marriage  settlement,  if  the  children 
are  to  be  regarded  (as  I  think  they  are) 
as  taking  under  it,  the  mother  and  no  one 
else  is  the  predecessor.  This  appears  to 
me  perfectly  clear,  and  the  question  then 
is,  Are  they  to  be  regarded  as  taking  under 
that  marriage  settlement  ?  Now  the  facts 
are  these :  The  Lord  Chancellor,  feeling 
that  it  was  not  right  to  use  the  power 
Tested  in  him  as  a  public  officer  for  the 
destruction  of  the  expectations  of  those 
whose  vested  interests  were  wholly 
in  those  expectations,  would  not  allow 
the  remainder  expectant  on  the  base  fee 
to  be  barred,  unless  upon  terms  which 
substantially  preserved  intact  the  bene- 
ficial interest  of  the  persons  entitled  under 
the  marriage  settlement.  Under  these 
circumstances  a  family  arrangement  took 
place.  There  were  risks  on  both  sides. 
If  Reginald  Blewitt,  who  had  mortgaged 
his  whole  interest  to  the  Monmouthshire 
Banking  Company,  had  lost  his  wife  and 
had  issue  afterwards,  then,  as  long  as  that 
issue  continued,  the  succession  of  Mrs. 
Dowling  and  her  children  would  be  kept 
oat.  That  was  ope  chance  against  which 
it  was  their  interest  to  gain  protection. 
Another  chance  was  that  Reginald  Ble- 
witt might  have  survived  the  lunatic 
tenant  for  life.  K  he  had  done  so,  no 
longer  would  the  consent  of  the  Lord 
Chimcellor  barring  the  remainder  expec- 
tant on  the  base  fee  have  been  necessary  ; 
but  I  have  no  doubt  that  the  creditors  — 
the  Monmouthshire  Banking  Company — 
might  have  required  Reginald  Blewitt,  by 
Tirtne  of  the  security  be  had  given  to 
them,  at  once  to  convert  the  base  fee  into 
a  fee-simple.  On  the  one  hand  thera 
were  substantial  risks  to  Mrs.  Dowling 
and  her  children.  On  the  other  there 
was  the  risk  to  Reginald  Blewitt*s  cre- 
ditors that  he  might  die  before  his  bro- 
ther the  lunatic  without  leaving  issae,  in 
which  case  they  would  not  get  a  single 
shilling  of  their  debt.  It  appears  to  me 
perfectly  true — as  the  judgment  of  the 
YofL.  60.— Q.B.,  O.P.  ^  EzoH. 
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Court  below  decided — that  on  both  sides 
value  was  given  for  the  arrangement  that 
was  made.  The  interests  of  both  were 
reduced  to  a  practical  certainty.  Reginald 
Blewitt's  interest  was  valued  between 
the  parties  at  35,000Z.  or  37,000Z.  I  re- 
gard that  as  representing  his  interest,  and 
if  the  question  of  succession  duty  had 
arisen  on  that  sum,  I  should  have  said 
that  he  was  liable  to  it.  But  that  arrange- 
ment could  never  have  been  obtained 
without  the  consent  of  the  other  parties, 
and  the  Lord  Chancellor  never  would 
have  allowed  it  without  that  consent,  and 
without  being  satisfied  that  their  interests 
were  being  protected.  And  the  terms  on 
which  he  gave  his  consent  were  that, 
when  that  value  put  upon  Reginald's 
estate  should  be  raised  out  of  the  property 
by  means  of  the  disentailing  assurance 
for  the  benefit  of  the  creditors,  the  Dow- 
lings  should  have  safely  secured  to  thom 
that  estate  in  remainder  expectant  upon 
Reginald's  estate,  which,  under  the  cir- 
cumstances then  existing,  was  precarious. 
In  my  opinion  the  children  after  that 
arrangement  continued  to  take  under  the 
marriage  settlement  exactly  as  they  would 
have  taken  if  Reginald  Blewitt  had  died 
without  having  done  anything  to  enlarge 
the  base  fee  into  a  fee-simple,  and  I  am 
convinced  that  the  Lord  Chancellor  never 
would  have  consented  to  the  disentailing 
assurance  upon  any  other  terms.  I  think 
therefore  that  the  judgment  of  the 
Court  below  was  perfectly  correct  and 
the  appeal  must  be  dismissed. 

Baqgallay,  L.J.,  and  Beett,  L.J.,  con- 
curred. 

Judgment  affirmed. 


Solicitors — The  Solicitor  of  Inland  Revenue,  for 
the  Crown  ;  R.  S.  Taylor  &  Son,  for  defendant. 
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IIN  THE  EXCHEQUEB  DIVISION.] 
1880.  1  EATON  V,  BA8KER  AND 

Deo.  14,  20.  J  OTHERS. 

Corporation — Contract  not  under  Seal — 
Corporation  having  had  Benefit  of  Con* 
tract — Local  Authority — FMic  Health 
Act,  1875,  8. 174—"  Contract  whereof  the 
value  or  amount  exceeds  bOU* 

An  urban  sanitary  OAithority,  upon  a/n 
outbreak  of  scarlet  fever  in  its  district^ 
agreed  with  a  medical  practitioner,  without 
any  contract  wider  seal,  to  pay  him  for 
attending  to  the  fever  patients  at  the  rate 
of  5«.  3d.  per  day  per  tent  in  which  the 
patients  were  received.  He  attended  the 
patients  under  the  agreement.  There  were 
at  first  two  tents,  and  others  were  afterwards 
added.  His  charge  amumnied  to  consider^' 
ably  more  than  hOl,  The  sanitary  authority 
denied  its  liability,  relying  upon  the  Public 
Health  Act,  1875  (38  ^  39  Vict,  c,  55), 
8. 174 ; — Held  {upon  the  authority  of  Hnnt 
V,  Wimbledon  Local  Board,  48  Law  J. 
Bep.  G.P.  207),  thai  the  section  was  not 
merely  directory,  and  also  that  it  applied 
to  contracts  of  whatever  nature.  Held, 
further,  that  the  contract  wa^,  within  the 
meaning  of  that  section,  a  contract  "  whereof 
the  value  or  amount  exceeds  502.,"  as  soon 
as  the  amxmnt  due  under  it  exceeded  50Z. ; 
that  the  fact  of  performance  of  the  con^ 
tract  by  the  medical  practitioner  did  not 
take  the  case  out  of  the  section,  a'nd  that 
the  sanitary  authority  was  not  liable. 

Farther  consideratioD.  The  facts  and 
arguments  are  stated  in  the  judgment. 

Finlay  (on  Dec.  14),  for  the  plaintiff. 
/.  0.  Lwwrance  and  lAndsell,  for  the  de- 
fendants. 

Stephen,  J.  (on  Dec.  20).— This  case 
was  tried  before  me  on  the  22nd  of 
November,  and  was  argued  on  further 
consideration  on  the  14th  inst. 

The  action  was  brought  bj  the  plaintiff 
against  the  defendants  to  recover  fees  for 
medical  attendance  upon  a  contract  made 
under  the  following  circumstances  : — 

In  June,  1878,  an  outbreak  of  scarlet 
fever  occurred  in  Grantham  and  the 
neighbourhood.  There  were  at  that  time 
three  urban  sanitary  authorities  in  the 
district,  namely,  the  Town  Council  of  the 
borough  of   Grantham,   the   Spittlegate 


Local  Board,  and   the  Gonerby  Local 
Board. 

Each  of  these  three  authorities  nomi- 
nated a  committee  of  three  personB,  which 
were  amalgamated  into  a  single  committee, 
for  the  purpose  of  providing  hospitals  to 
receive  the  fever  patients. 

The  rural  sanitary  authority  of  the 
Grantham  Union  also  nominated  a  coot- 
mittee  of  two  persons  to  confer  with  the 
others,  and  to  ascertain  the  relative  popu- 
lations of  the  districts  round  Grantham. 
The  eleven  defendants  were  members  of 
these  four  committees,  and  were  the  only 
defendants  on  the  original  statement  of 
claim. 

Subsequently  the  three  districts  were 
amalgamated  into  the  borough  of  G-ran- 
tham  as  it  now  stands,  and  the  corpora- 
tion of  Grantham  became  subject  to  the 
liabilities  of  each  of  the  three  districts. 

In  the  amended  statement  of  claim 
the  corporation  of  Grantham  were  added 
as  defendants,  though  the  personal  lia- 
bility of  the  eleven  committee  men  was 
still  insisted  on. 

The  committees  were  appointed  under 
sections  200  and  201  of  the  Public  Health 
Act  in  order  to  exercise  the  power  con- 
ferred upon  local  authorities  by  section 
131,  which  enables  such  authorities  to 
provide  hospitals  or  temporary  places  for 
the  reception  of  the  sick,  and  to  combine 
with  other  local  authorities  for  that  pur- 
pose.  Though  it  was  not  mentioned  in 
the  argument,  I  may  observe  that  section 
200  expressly  provides  that  a  committee 
of  an  urban  authority  shall  in  no  case  be 
authorised  to  enter  into  any  contract. 
This  restriction  does  not  apply  to  com- 
mittees of  rural  authorities ;  but  it  does 
not  appear  that  the  two  defendants  ap- 
pointed by  the  rural  authority  of  the 
Grantham  Union  were  such  a  committee 
as  is  referred  to  in  section  201,  and  the 
case  was  argued  throughout  without 
reference  to  them. 

The  committee  thus  formed  resolved 
to  erect  tents  for  the  reception  of  scarlet 
fever  patients,  and  directed  Mr.  Ashby, 
the  medical  officer  of  the  sanitary  autho- 
rities, to  apply  to  Mr.  Eaton,  the  plaintiff, 
a  medical  man  in  Grantham,  to  attend 
the  patients. 

Mr.  Eaton  finally  agreed*  to  do  so  at 
the  rate  of  hs,  Zd,  per  day  per  tent.   This 
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was  on  the  27th  of  Jane.  Mr.  Eaton 
attended  from  Jane  29ih  to  September 
15th.  There  were  at  first  two  tents,  and 
others  were  erected  afterwards.  At  the 
rate  of  5^.  Sd,  a  tent  per  day  his  charge 
came  to  972.  78.  9d, 

In  the  beginning  of  1879  some  cor- 
respondence took  place,  in  which  Mr. 
Eaton  claimed  the  amoant  mentioned. 
The  defendants  offered  a  smaller  amoant, 
and,  at  last,  on  being  sned,  pleaded  that 
no  contract  was  ma^e,  and  that  if  any 
was  made  it  was  illegal,  and  contrary  to 
the  provisions  of  section  200  of  the  Pablic 
Health  Act,  1875. 

At  the  trial  it  was  admitted  that  Mr. 
Ashby  was  the  i^ent  of  the  defendants, 
and  it  was  also  admitted  that  if  there 
was  any  liability  at  all  it  was  a  liability 
for  the  amoant  claimed.  The  plaintiff 
swore  that  it  was  not  only  a  fair,  bat  a 
very  moderate  charge,  and  that  he  was 
indnced  to  accept  it  becaase  he  was  the 
only  nnmarried  practitioner  in  the  town. 
This  was  oncontradicted,  and  it  is  indeed 
obyions  from  the  natare  of  the  case  that 
the  work  done  mast  have  involved  loss  of 
other  practice,  and  some  degree  of  per- 
sonal  risk.  Li  short,  Mr.  Eaton  nnder- 
took  a  dangeroas  pablic  service. 

Two  qnestions  of  law  arose  npon  the 
case.  The  first  was,  whether  the  defen- 
dants were  personally  liable.  The  other, 
whether  the  contract  made  with  the  com- 
mittee was  binding  on  the  mayor  and 
corporation  of  Grantham,  as  representing 
the  local  boards,  notwithstanding  the 
provisions  of  section  174  of  the  Pablic 
Health  Act. 

As  to  the  first  qaestioa,  it  is  to  me 
clear  that  the  contract  was  made  with  the 
committee,  not  in  their  individaal  capa- 
city, bat  in  their  capacity  as  a  committee. 
This  is  obvions  from  the  evidence  of  the 
plaintiff  himself,  which  is  to  the  effect 
that  Mr.  Ashby  met  Mr.  Eaton's  first  pro- 
posal by  saying  that  "the  committee  or 
council "  woald  not  agree  to  it,  and  that 
be  asked  'Mr.  Eaton  to  attend  a  meeting 
held  that  night,  which  he  did.  Now,  the 
committee  is  expressly  forbidden  to  con- 
tract by  section  200  of  the  Pablic  Health 
Act,  and  if  it  were  capable  of  doiag  so  I 
think  that  the  contract  woald  not  bind 
the  individual  members  for  the  reasons 
given  in  the  somewhat  similar  case  of  The 
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Leicester  Waterworks  Gom/pany  v.  Barrow 
Union  (1).  I  think,  however,  that  the 
committee  may  properly  be  regarded  as 
the  agents  of  the  local  boards  now  repre- 
sented by  the  corporation  of  Grantham, 
and  the  qaestion  therefore  comes  to  be, 
whether  the  corporation  of  Grantham  is 
liable  npon  a  contract  made  by  them  in 
their  capacity  of  nrban  sanits^  antho- 
rity  not  ander  seal,  nor  in  accordance 
with  the  provisions  of  section  174  of  the 
Pablic  Health  Act. 

Many  cases  were  qaoted  as  to  the 
natare  and  extent  of  the  common-law 
rale  as  to  the  necessity  that  contracts 
by  a  corporation  shonld  be  ander  seal,  bat 
they  do  not  appear  to  me  to  be  relevant 
to  the  present  qaestion. 

The  contract  in  qaestion  is  a  contract 
ander  the  Pablic  Health  Act,  and  made 
by  a  body  which,  thoagh  a  corporation 
for  other  parposes,  was,  on  this  occasion, 
acting,  or  rather  is  on  this  occasion  re« 
sponsible,  if  at  all,  as  an  arban  sanitary 
aathority,  which  is  itself  the  creatare  of  a 
statate,  and  has  no  other  powers  than 
those  which  it  derives  from  that  statate. 
It  seems  to  me  to  follow  that  its  liability 
depends,  not  npon  the  common-law  rale, 
bat  apon  the  constraction  to  be  pat  apon 
section  174  of  the  Pablic  Hesdth  Act. 
That  section  enacts  that,  '*  with  respect 
to  contracts  made  by  an  arban  aathority 
ander  this  Act,  the  following  regalations 
shall  be  observed  (namely) — 

"1.  Every  sach  contnict  whereof  the 
valne  or  amoant  exceeds  50L  shall  be  in 
writing  and  sealed  with  the  common  seal 
of  sach  aathority." 

Then  other  conditions  are  mentioned, 
of  which  it  is  enongh  to  say  that  two  of 
them*  relate  exclasively  to  contracts  for 
works,  and  the  third  exclasively  to  con- 
tracts of  the  valne  or  amoant  of  1002.  or 
npwards. 

It  was  contended  for  the  plaintiff  that 
the  section  did  not  apply  to  contracts  liko 
the  one  with  Mr.  Eaton  for  personal 
services,  bat  only  to  contracts  for  the 
execation  of  works,  and  mnch  might  be 
said  for  this  view  bat  for 'the  case  of 
Hunt  V.  The  Wimbledon  Local  Board  (2). 

(1)  48  Law  J.  Hep.  M.C.  41 ;  Law  Hep.  4  Q.6. 
D.  18. 

(2)  48  Law  J.  Bep.  C.P.  207;  Law  Bep.  4 
CJ».  D.  48. 
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katoii  y.  Basker,  Excm. 

In  that  case  an  architect  made  plans 
npon  a  verbal  order  from  the  surveyor 
of  the  Local  Board,  his  charge  for  which 
exceeded  50Z.,  and  it  was  held  first  by  Mr. 
Jnstice  Lindlej,  and  afterwards  by  the 
Court  of  Appeal,  that  the  board  were  not 
liable. 

Both  the  judgments  appear  to  me  to 
proceed  npon  the  principle  that  the  lan- 
guage of  the  section  is  unqualified,  and 
applies  to  contracts  of  every  description 
whatever,  if  their  amount  or  value  is 
over  50Z.  It  is  true  that  much  discus- 
sion is  to  be  found  in  the  judgments  re- 
ferred to  as  to  the  existence  and  extent 
of  certain  exceptions  to  the  common-law 
rule  as  to  the  necessity  of  a  seal  in  such 
contracts. 

The  first  exception  is  where  the  con- 
tract is  for  a  small  amount  and  for  an  act 
of  daily  necessity.  The  Judges  held  that 
this  exception  did  not  apply  to  statutory 
contracts  because  the  Legislature  had 
drawn  the  line  at  50Z.  The  second  ex- 
ception is  where  the  party  sued  has  had 
the  benefit  of  the  contract,  the  other  side 
having  performed  the  whole  of  his  part 
of  it.  As  to  this  it  was  pointed  out  by 
all  the  Judges  in  the  Court  of  Appeal 
that  the  extent  of  the  exception  and  its 
very  existence  are  obscure  and  doubtful 
matters,  and  they  gave  reasons  for  think- 
ing that  even  if  the  exception  did  exist  it 
would  not  apply  to  the  particular  case 
before  them,  but  there  is  nothing  in  any 
of  the  judgments  to  indicate  that  this 
exception  to  the  common-law  rule  does 
in  fact  apply  to  the  enactment  under 
consideration  (whatever  may  be  its  nature 
or  extent).  The  case  appears  to  me  to 
shew  that  section  174  lays  down  a  positive 
general  rule  subject  to  no  exceptions  as 
to  all  contracts  made  by  local  boards  of 
the  amount  or  value  of  50/.,  and  on 
that  ground  I  am  reluctantly  obliged  to 
come  to  the  conclusion  that  as  this  con- 
tract was  not  under  seal  it  cannot  be 
enforced. 

An  attempt  was  made  to  shew  that  the 
contract  was  not  one  of  which  the  value 
or  amount  exceeded  50Z.  when  it  was 
made,  as  it  was  a  contract  for  5/f.  3^. 
per  tent  per  day,  but  I  think  that  it  be- 
came a  contract,  the  value  or  amount  of 
which  exceeded  50Z.,  as  soon  as  the  amount 
due  to  Mr.  Eaton  exceeded  50Z. 


It  was  also  argued  that  it  wbs  a  con- 
tract made  upon  an  emergency,  but  I  do 
not  see  that  there  is  any  reference  in  the 
Act  to  emergencies ;  nor  am  I  satisfied 
that  anything  which  can  be  called  an 
emergency  existed.  It  would  have  taken 
no  time  to  speak  of  to  write  down  the 
terms  of  the  contract  and  to  seal  them, 
and  Mr.  Eaton  might  have  required 
either  payment  or  a  written  contract  at 
any  time  before  the  amount  of  501,  was 
due  to  him. 

There  will  be  judgment  for  the  defen- 
dants with  costs. 

Judgment  for  {he  de/endaiUs. 

Solicitors —Routh,  Stacey  &    Castle,  agents  for 
Henry    Thompeon    &    SonSi    Grantham,    for 
plaintiff ;  Bolton  &  Co.,  agents  for  Henry  Beau 
luoDt,  Grantham,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

1880.        1  ^ 

Dec   17  18  f  ^^^^*  ^'  BUSBY  and  soks.* 

Sheriff  —  Fieri  FacioLs  —  Execution  — 
Sheriff* 8  Fees^Sheriff'8  Officer,  right  of 
to  recover  Fees  from  Solicitor  of  Execution 
Creditor — 1  Vict,  c,  55. 

A  sheriff's  officer,  who  has  executed  a 
writ  of  fieri  facias,  cannot  maintain  an 
action  for  his  fees  against  the  solicitor  of 
the  execution  creditor,  where  the  solicitor 
has  done  nothing  more  than  deliver  the 
writ  to  the  sheriff  for  execution, 

Mayberry  v.  Mansfield  (9  Q.B.  754; 
16  Law  J.  Rep.  Q.B.  102)  followed,  and 
Brewer  v,  Jones  (24  Law  J.  Rep.  Exch. 
143  ;  10  Exch.  655)  overruled. 

Appeal  from  a  judgment  of  Bowen,  J., 
after  trial,  without  a  jury. 

The  action  was  brought  by  an  officer 
of  the  sheriff  of  Cheshire,  against  the  de- 
fendants, who  were  solicitors  of  execution 
debtors,  to  recover  a  sum  of  281,  lis,,  fop 
the  levy  lee  and  possession  money  alleged 
to  be  due  from  the  defendants  to  the 
plaintiff  in  respect  of  work  done  by  the 
plaintiff  in  executing  a  warrant  on  a  writ 
o£Ji,fa. 

The  action  was  tried  at  the  Manchester 
Spring  Assizes,  1S80,  when  the  following 

*  Coram  Lord  Selbome,  L.G. ;  Baggallay,  LJ. ; 
and  Brett,  L.J. 
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facts  were  proved  in  evidence  or  admitted : 
On  the  3l8t  of  Jaly,  1879,  the  defendants 
lodged  with  the  plaintiff  a  warrant  on  a 
writ  of  fieri  facias  issned  on  a  jadgment 
recovered  in  an  action  of  The  Stavely  Goal 
Company  (^Limited)  v.  W.  Sf  J,  Qarforih 
and  Company  (Limited).  The  warrant 
was  lodged  with  instructions  to  execute 
it  in  the  usual  way — no  officer  being  se- 
lected or  named  by  the  defendants ;  and 
a  levy  on  the  debtors'  goods  was  made 
by  the  plaintiff  on  the  same  day. 

On  the  26th  of  July  a  petition  to  wind 
np  the  Stavely  Coal  and  Iron  Company 
was  presented  in  the  Chancery  Division. 
The  plaintiff  had  no  notice  of  this  peti- 
tion until  it  was  advertised  on  the  5th  of 
August.  On  the  7th  of  August  the  Ex- 
chequer  Division  made  an  order  staying 
all  proceedings  in  the  action  of  The  Stavely 
Coaly  8fc,y  Company  v.  W,  Sf  J.  Qar/orth 
(^Limited)  until  the  winding-up  peti- 
lion  was  disposed  of  or  withdrawn,  and 
the  plaintiff  in  the  present  action  was 
served  with  a  copy  of  this  order  on  the 
8th  of  August.  On  the  7th  of  November 
an  order  to  wind  up  the  company,  W. 
&  J.  Qarforth  and  Company  (Limited), 
was  made.  A  copy  of  this  order  was 
served  upon  the  plaintiff  on  the  17th  of 
November,  and  he  thereupon  withdrew 
from  possessioD,  and  shortly  after  brought 
the  present  action.  The  defendants  paid 
into  Court  a  sum  of  3Z.  in  respect  of  the 
levy  fee  and  possession-money  up  to  the 
8th  of  August,  when  the  order  for  a  stay 
of  proceedings  was  served  upon  the 
plaintiff. 

Bowen,  J.,  upon  these  facts,  gave  judg- 
ment for  the  defendants,  holding,  on  the 
authority  of  Cole  v.  Terry  (1)  and  New- 
mail  V.  Merriman  (2),  that,  no  benefit 
having  resulted  to  the  defendants  through 
ihe  seizure,  the  sheriff's  officer  was  not 
entitled  to  recover. 

The  plaintiff  appealed. 

Bigham^  for  ^e  plaintiff. — First,  it  is 
submitted  that  a  sheriff's  officer  may 
recover  from  the  solicitor  of  the  execution 
creditor  the  fees  and  possession-money 
provided  for  by  the  1  Vict.  c.  55.  In 
Foster  T.  Blaheloeh  (3)  and  WaXbank  v. 

(1)  6  Law  Times  Bep.  347. 

(2)  26  ibid.  397. 

(3)  6  B.  &  C.  328. 
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Quarierman  (4)  it  was  held  that  the 
solicitor  was  the  proper  person  to  be  sued, 
although  no  doubt  in  both  those  cases 
there  was  a  selection  or  retainer  by  the 
solicitor  of  a  particular  officer  to  execute 
the  warrant.  In  Maile  v.  Mann  (5)  it  was 
held  that  the  action  could  not  be  brought 
against  the  execution  creditor  himself, 
and  Brewer  v.  Jones  (G)  expressly  decides 
that  the  sheriff's  officer  may  recover  his 
fees  although  he  was  not  specially  nomi- 
nated  by  the  solicitor.  Brewer  v.  Jones 
(6)  no  doubt  was  decided  on  the  assumed 
authority  of  Walbank  v.  Qtuirterman  (4), 
but  it  is  contended  that  where  the  war- 
rant is  lodged  with  the  sheriff  for  execu- 
tion the  sheriff  becomes  the  ag^nt  of  the 
solicitor  to  select  an  officer. 

Secondly,  the  ground  upon  which 
Bowen,  J.,  decided  the  case  was  wrons^. 
The  learned  Judge  said  that  the  plaintiff 
had  performed  no  beneficial  service  for 
the  defendant,  and  therefore  that  Cole  v. 
Terry  (1)  and  Newman  v.  Merriman  (2) 
applied,  and  the  action  could  not  be 
maintained.  Both  those  cases  are  dis- 
tinguishable from  the  present,  because 
in  both  the  sheriff  had  seized  the  goods 
of  the  wrong  person,  and  was  in  fact 
suing  for  costs  incurred  in  committing  a 
trespass,  whilst  in  the  present  case  the 
plaintiff  was  clearly  *' concerned  in  the 
execution  of  process  "  within  the  1  Vict, 
c.  55.  s.  2,  and  properly  seized  the 
debtor's  goods.  He  did  perform  a  bene- 
ficial service  by  holding  the  goods  until 
the  result  of  the  petition  for  liquidation 
was  ascertained.  The  execution  was  not 
void  until  the  winding-up  order  was 
made  (7).  He  also  referred  to  In  re 
Bastow  (8),  Buckley  on  the  Companies 
Acts  (9).  In  re  The  Great  Ship  Company ; 
Barry's  Case  (10).  In  re  Traders'  North 
Staffordshire  Carrying  Company  (11). 

(4)  3  Com.  B.  Kep.  94. 

(6)  2  Exch.  Efip.  608 ;  17  Law  J.  Rep.  Exch. 
336. 

(6)  21  Law  J.  Rep.  Exch.  143 ;  Law  Rep.  10 
Exch.  655. 

(7)  The  Companies  Act,  1862  (25  &  26  Vict.c 
89),  88.  85,  87,  163. 

(8)  86  Law  J.  Rep.  Chanc.  899 ;  Law  Rep.  4  £q. 
681. 

(9)  3rd  ed.  pp.  185  and  188. 

(10)  4  De  Gex,  J.  &  S.  63;  33  Law  J.  Rep. 
Chanc.  245. 

(11)  44  Law  J.  Rep.  Chanc.  172;  Law  Rep.  19 
£q.  60. 
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B.  Henn  Collins j  for  the  defendants.-— 
Assaming  there  was  any  possible  benefit 
to  the  defendants  through  the  plaintiff 
keeping  in  possession,  the  defendants  are 
still  not  liable.  No  liability  to  pay  the 
sheriff's  fees  can  in  the  absence  of  a 
special  contract  be  implied  either  on  the 
part  of  the  creditor  or  his  solicitor. 
Bilke  V.  Havehck  (12)  ;  Mayherry  v. 
Maiisfield  (13)  ;  and  Seal  v.  Hudson  (14) 
are  direct  authorities  that,  in  the  absence 
of  any  special  contract  the  solicitor  can- 
not be  sued.  Brewer  v.  Jones  (G)  is  the 
only  authority  to  the  contrary,  but  that 
was  decided  upon  an  erroneous  view  of 
the  decisions  in  Foster  y.  Blakelock  (3) 
and  Walbank  v.  Quarterman  (4). 

Bigham  replied. 

Lord  Selbobne,  L.C— This  appeal 
raises  the  question  whether  a  sheriff's 
officer  can  maintain  an  action  for  his 
fees  and  possession-money  against  the 
solicitor  of  an  execution  creditor,  where 
the  solicitor  has  done  nothing  more  than 
deliver  a  writ  of  fieri  facias  to  the  sheriff 
for  execution. 

It  is  not  contended  that  the  law,  apart 
from  contract  (express  or  implied),  casts 
any  such  liability  upon  the  solicitor.  The 
sheriff  is  an  officer  of  the  law  with  sub- 
ordinate officers,  of  his  own  appointment, 
for  whose  acts  and  defaults  he  is  respon- 
sible. He  and  his  officers  are,  by  statute, 
entitled  to  certain  fees  ;  but  the  statute 
does  not  say  that  the  solicitor  of  the 
execution  creditor  is  to  pay  them ;  and, 
whatever  the  remedy  for  them  may  be, 
when  the  fruits  of  an  execution  are  in- 
sufficient, there  is  no  reasonable  ground 
on  which  it  can  be  implied  that  the  solici- 
tor, who,  in  the  proper  and  ordinary  course 
of  his  duty  to  his  client,  simply  delivers  a 
writ  to  the  sheriff  for  execution,  thereby 
enters  into  a  personal  contract  to  pay 
such  fees. 

It  was  held,  in  several  cases  which 
preceded  Brewer  v.  Jones  (6),  that  a 
request  by  the  solicitor  that  a  particular 
bailiff  might  be  employed  to  execute  the 
writ  was  evidence  of  a  contract  by  him 
to  pay  that  bailiff 's  fees  and  possession- 
money  ;  and  in  one  of  those  cases — Foster 

(12)  3  Campb.  874. 

(13)  9  Q.B.  Rep.  754;  16  Law  J.  Bep.  Q.B. 

102. 

(14)  4  Dowl.  &  L.  760. 


y.  Blakelock  (2) — ^the  distinction  was  ex- 
pressly pointed  out,  by  Mr.  Justioe 
Bayley,  between  such  a  state  of  circum- 
stances and  that  which  exists  when  the 
solicitor  merely  delivers  the  writ  for  exe- 
cution to  the  sheriff.  Mayberry  y.  Mam* 
field  (13)  and  Seal  v.  Hudsofi  (14)  were 
cases  in  which  there  was  in  ieyct  nothing 
more  than  the  delivery  of  the  writ  to  th^ 
sheriff;  and  in  both  these  casee  it  was 
held  that  there  was  no  evidence  of  any 
contract,  and  that  the  solicitor  was  not 
liable.  In  Brewer  y.  Janes  (6)  the  Gonrt 
of  Exchequer  arrived  at  an  opposite  con- 
clusion upon  the  authority  (as  it  con- 
sidered) of  Walbank  v.  Quarterman  (4), 
and  it  is  remarkable  that  the  Judges  who 
pronounced  that  decision  themselves  re- 
garded it  as  at  variance  with  sound  prin- 
ciple, and  only  justified  it  by  that 
(supposed)  precedent.  Walbank  v. 
Quarterman  (4),  however,  was  decided 
upon  the  authority  of  Foster  v.  BlaJee^ 
lock  (3),  in  which  the  distinction  above 
noticed  was  pointed  out,  and  it  was  deter- 
mined upon  a  state  of  facts  similar  to 
that  which  existed  in  Foster  v.  Blako^ 
lock  (3).  It  is,  therefore,  no  precedent 
at  all,  for  Brewer  v.  Jones  (6),  which  thas 
stands  self-condemned  as  against  sound 
principle,  and  is  opposed  to  the  judgment 
of  a  Court  of  co-ordinate  jurisdiction,  and 
of  equal  authority,  in  Mayberry  v.  Mans* 
field  (1 3).  We  have  no  hesitation  in  fol- 
lowing Mayberry  v.  Mansfield  (13)  in 
preference  to  Brewer  v.  Jones  (6). 

This  point  (which  on  account  of  the 
state  of  authority  was  not  argued  before 
Mr.  Justice  Bowen)  is  sufficient  to  dis- 
pose of  the  present  appeal  against  the 
appellant.  But  it  would  not  be  right  to 
pass  over  without  notice  the  ground  on 
which  the  judgment  of  that  learned  Judge 
proceeded,  which  was  founded  upon  the 
opinions  expressed  by  Barons  Bramwell 
and  Martin  in  Neumian  v.  Merriman  (2), 
to  the  effect  that  a  sheriff's  officer  cannot 
recover  his  fees  from  a  solicitor  when  the 
execution  has  proved  practically  abortive 
and  unfruitful.  These  opinions  were 
expressed  in  a  case  in  which  the  goods 
seized  were  not  the  property  of  the  judg- 
ment debtor,  and  I  thii^  it  would  be  an 
error  (on  the  assumption  of  a  contract  by 
the  solicitor  to  pay  the  sheriff's  officer 
what  he  was  lawfully  entitled  to  xeceive) 
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to  extend  them  to  any  case  of  a  different 
kind.  In  the  present  case  the  jadgment 
debtor  was  a  joint-stock  companj,  against 
which  there  was  pending,  when  the  exe- 
cution was  issned,  a  petition  to  wind  np, 
on  which  a  winding-np  order  was  af ter« 
wards  made.  The  effect  of  that  winding- 
np  order  was  to  defeat  the  execntion  by 
the  operation  of  section  163  of  the  Com- 
panies Act  of  1862.  Bat  I  am  not  at 
all  satisfied  that  it  was  the  duty,  or  that 
it  wonld  have  been  consistent  with  the 
duty  of  the  sheriff's  officer  to  withdraw 
from  possession  without  instructions 
from  the  execution  creditor  until  it  was 
certain  that  such  an  order,  whereby  the 
title  of  the  judgment  debtor  to  the  goods 
might  be  displaced,  would  be  made,  or 
that,  under  such  circumstances,  he  would 
lose  his  right  to  receive  his  lawful  fees 
from  any  person,  solicitor  or  not,  who 
might  have  contracted  to  pay  them.  The 
first  point  is  sufficient  for  our  decision  ; 
as  to  the  second  it  is  possible  that  my 
learned  brothers  are  not  prepared  to  ex- 
press any  opinion  upon  it. 

Baogallat,  L.J. — I  agree  with  the 
Lord  Chancellor's  judgment  on  the  first 
point.  With  regard  to  the  second,  I  am 
not  prepared  to  say  that  I  should  have 
drawn  the  same  conclusion  as  Mr.  Jus- 
tice Bowen. 

Brett,  L.  J. — I  express  no  opinion  upon 
the  second  point.  1  agree  entirely  with 
the  Lord  Chancellor's  judgment  on  the 
first  point,  which  is  sufficient  to  dispose 
of  the  case. 

Judgment  for  the  defendants. 


Solidton— Chester,  Mayhcw,  Holdon  &  Browne, 
for  plaintiff;  Palmer  &  Boll,  for  defendants. 
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[IN  TEE  COMMON  PLEAS  DIVISION.] 
1880.   1     OOVBBNMENT  8ECDRITT   IXVKST- 
DeC.  6.  J         MENT  COMPANY   V.  DEMPSEY. 

Company —  Counter-  claim —  Companies 
Act,  lS62—Calls^Judtcaiure  Act,  1873 
(36  ^  87  Vict.  c.  66),  s.  24.  suh-ss,  3  and  7. 

A  person  who  has  been  duly  settled  on 
the  Ust  of  eontribtUories  of  a  company,  and 
on  whom  calls  liave  been  duly  made,  cannot 
(even  in  the  ease  of  a  voluntary  liquida- 


Hon)  in  an  action  for  calls  by  the  liquida^ 
tors  of  the  compa/ny  counter-claim  for  a 
debt  or  dam^es  due  to  him  from  the  com' 
pany. 

The  defendant,  a  newspaper  proprietor, 
agreed  to  take  fully  paid-up  shares  in  pay- 
ment  of  advertisements  inserted  in  his  news- 
paper  by  the  company,  and  duly  performed 
his  part  of  the  contract,  but  the  company 
omitted  to  register  the  contract.  The  com- 
pany  went  into  voluntary  liquidation,  and 
the  defeyidant  was  settled  on  the  list  of  con- 
tributories  as  the  holder  of  shares  not  paid 
for  in  cash.  Calls  were  duly  made,  and 
the  defendant  sought,  in  answer  to  an  ac- 
tion  by  the  liquidator  for  money  due  on 
calls,  to  counter-claim  the  price  of  the 
advertisements  or  damages  for  neglect  to 
register  the  agreement  to  give  him  fully 
paid  shares. 

Held  (on  appeal  from  chambers),  that 
no  such  set-off  or  counter-claim  could  be 
pleaded, 

Mndford^s  Case  (49  Law  J.Bep.  Chanc. 
452 ;  Law  Rep.  14  Ch.  D.  643)  followed. 

This  was  an  action  hj  the  liqaidator  of 
a  companj  in  volnntary  liquidation  to 
enforce  calls  for  the  sum  of  1712. 10s,  duly 
made  on  the  defendant,  whose  name  had 
been  settled  on  the  list  of  contribntories. 

The  defendant,  a  newspaper  proprietor, 
sought  to  set-off  or  counter-claim  against 
the  plaintiff  a  sum  equal  to  the  amount 
of  the  calls  made,  on  the  ground  that  the 
companj  had  contracted  to  paj  for  ad- 
vertisements inserted  bj  them  in  his 
newspaper  with  f nllj  paid-up  shares,  and 
in  the  alternative  damages  for  the  non- 
registration bj  the  companj  of  the  alleged 
contract. 

The  defendant  obtained  an  order  of 
Master  Francis  giving  him  leave  to  de- 
fend on  pajmentof  the  amount  claimed 
into  Court,  from  which  order  he  appealed 
to  Hawkins,  J.,  who  gave  him  uncondi- 
tional leave  to  defend. 

From  this  order  the  plaintiff  appealed, 
and  moved  for  leave  to  enter  judgment 
for  the  plaintiff. 

Glenn,  for  the  appellant. — The  position 
of  the  defendant  was  exactlj  the  same  as 
that  of  Mudford  in  MuJfoi'd^s  Case  (1). 

(1)  49  Law  J.  Rep.  Clianc.  462 ;  Law  Hep.  14 
Ch.D.  643. 
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Government  Seeurity  Investment  Co,  v.  Dempsey, 

There  the  company  had  agreed  to  g^ve 
Mndford  fallj  paid-ap  shares  ia  discharge 
of  his  account  for  advertisements,  and 
had  allotted  shares  to  him  purporting  to 
be  fully  paid  up,  but  had  not  registered 
the  agreement.  It  was  held  that  under 
these  circumstances  the  holder  must  be 
settled  on  the  list  of  contributories,  but 
that  he  had  a  right  to  prove  against  the 
company  for  the  amount  of  the  calls  made 
or  which  might  be  made  upon  him.  He 
also  cited  Brighton  Arcade  Company  v. 
Dowling  (2),  GrisselVs  Case  (3),  Mndford* 8 
Ca^e  (1),  Whitens  Case  (4),  Bluck*s  Case 
(5),  The  Companies  Act,  1862  (6),  Buckley 
Ofi  the  Companies  Act  (7),  as  showing  that 
a  shareholder  cannot  set  off  a  debt  due 
against  calls,  but  must  first  pay  the  calls, 
whether  the  liquidation  be  voluntary  or 
not,  and  then  come  in  with  the  other 
creditors. 

Sims,  for  the  respoudent. — All  these 
cases  were  decided  before  the  Judicature 
Act.  Under  the  Companies  Act,  1862  (6), 
the  plaintiff  should  resort  to  the  simple 
method  of  obtaining  an  order  to  pay  the 
calls.  This  is  not  a  mere  case  of  set-off, 
it  is  a  counter-claim,  and  refers  to  matters 
in  controversy  within  the  meaning  of 
section  24,  sub-section  7  of  the  Judica- 
ture Act,  1878.  Counter-claim  is  en- 
tirely a  creature  of  that  Act. 

The  notice  of  motion  does  not  cover 
an  application  for  leave  to  sign  judgment 
for  the  plaintiff. 

Glenn,  in  reply. — In  re  Whitehouse  (8) 
was  decided  long  ader  the  Judicature  Act. 
The  plaintiff  was  obliged  to  resort  to  this 
mode  of  procedure  as  the  liquidation  is 
voluntary. 

Den  MAN,  J. — Though  it  is  true  that 
there  is  no  express  decision  on  this  point, 
yet  the  case  contended  for  is  more  than 
covered  by  the  cases  cited  by  counsel  for 

(2)  37  Law  J.  Rep.  C.P.  125 ;  Law  Rep.  3  C.P. 
175. 

(3)  35  Law  J.  Rep.  Clianc.  752 ;  Law  Rep.  1 
Chanc.  App.  528. 

(4)  48  liw  J.  Rep.  Chanc.  236  (App.)  820  ;  Law 
Rep.  12Ch.  D.  511. 

(5)  42  I^w  J.  Rep.  Chanc.  404  ;  Law  Rep.  8 
Chanc.  App.  254. 

(6)  25  &  26  Vict.  c.  89.  a.  101. 

(7)  3pd  ed.  p.  226. 

(8)  47  Law  J.  Rep.  Chanc.  801 ;  Law  Bep.  0 
h.  D.  695. 


[N.S. 

the  appellant.  If  set-off  is  not  allowed, 
as  is  shown  by  those  cases,  an  unliqui- 
dated claim  such  as  that  set  up  by  the 
defendant  cannot  be  allowed.  Muaford^s 
Case  (1)  is  strictly  in  point,  and  there 
the  Vice- Chancellor  virtually  held  that 
a  counter-claim  is  no  answer  to  a  claim 
for  calls.  QrisselVs  Case  (3)  is  one  of 
set-off,  but  the  argument  is  stronger 
in  a  case  of  a  counter-claim.  The  Com- 
panies Act  iu tended  that  before  anything 
could  be  done  by  a  shareholder  to  obtain 
his  rights  against  a  company  he  should 
pay  his  calls.  The  original  application 
before  the  Master  was  in  its  entirety  be- 
fore the  Judge,  and  therefore  the  whole 
matter  is  before  us.  If,  therefore,  we 
see  that  there  is  no  defence,  we  can  allow 
judgment  to  be  signed.  The  order  must 
be  discharged  and  judgment  signed  for 
the  whole  amount  for  the  plaintiff. 

LiNDLEY,  J. — It  has  never  been  sug- 
gested till  now  that  the  defendant  had 
any  defence  as  distinguished  from  coun- 
ter-claim. None  appears  on  the  affidavit. 
There  has  been  no  dispute  about  the 
calls,  the  liability  of  the  defendant,  <S^. — 
all  that  has  been  tacitly  conceded.  It 
has  been  decided  that  there  is  no  right  of 
set-off,  and,  if  that  be  so,  a  fortiori  there 
can  be  no  claim  for  damages  allowed.  If 
we  assume  that  sooner  or  later  the  defen- 
dant succeeds,  is  this  case  to  go  on  to 
enable  him  to  do  so  ?  There  is  every 
objection  to  his  doing  so.  It  is  not  a  case 
for  a  cross  action  ;  and  if  it  were,  there  is 
nothing  gained  by  the  defendant  raising 
his  case  as  regards  the  subject  of  the 
counter-claim  as  defendant  rather  than  as 
plaintiff.  And  there  are  no  circum- 
stances making  it  more  desirable  that  he 
should  do  so.  I  am,  therefore,  of  opinion 
that  this  order  should  be  discharged  with 
costs,  and  judgment  entered  for  the  plain- 
tiff. 

Order  discharged.    Judgment  for 
plaintiff. 


Solicitor8 — Elboroagh  &  Dean,  for  appellant ; 
Nathaniel  White,  for  respondent. 
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[IN  THE  COURT  OF  APPEAL.] 
{Appeal  frtjm  the  Queen* s  Bench  Divmon,) 

THE  SOUTH  EASTEBN  BAILWAT 
COHPANT  V,  THE  BAILWAT 
COMMISSIONEBS  AND  THE 
MAYOR  AND  COBPOBATION 
OF  HASTINQS. 


1880. 

Nov.  5,  6, 8. 

1881. 

Feb.  5. 


Railway  Commissioners^  JvrisdicHon  of 
—BegtdoHan  of  BaUways  Act  (36  ^  37 
Viet,  e,  48) — BaUway  Company — Duty  of 
under  Bailway  <md  Canal  Traffic  Act  (17 
^  18  Vict.  c.  31) — Prohibition — Demwrrer. 

The  2nd  section  of  the  Bailway  and 
Oanal  Traffic  Act  (17  8r  18  Vict.  c.  31) 
requires  every  railway  and  canal  company 
to  afford^  according  to  their  respective 
powers^  all  recuonahle  facilities  for  the  re- 
eeiving^  forwarding  and  delivering  of  traffic 
upon  and  from  their  railways  and  canals. 
Section  3  empowers  amy  company  or  person 
complaining  of  anything  done  or  any  omis- 
sion made  in  violation  or  contravention  of 
the  Act  by  such  companies^  to  apply  for 
reUef  to  the  Court  of  OomTnon  Fleas. 

The  Begulation  of  BaUways  Act,  1873 
(36  ^  37  Vict.  c.  48),  transferred  to  the 
Mailway  Commissioners  all  the  jurisdictimi 
of  the  Court  of  Common  Fleas  in  the  above-' 
mentioned  matters. 

A  complaint  was  made  to  the  Bailway 
Commissioners  pursuant  to  the  provisions 
of  these  Acts  by  the  Corporation  of  H.  as 
to  the  condition  of  the  stations  of  the  8.  E. 
Bailway  Company  at  H.  and  2/.,  arhd  ap' 
plication  uhu  made  for  an  order  requiring 
the  railway  company  to  enlarge  the  station 
at  JJ.,  to  provide  better  booking-offi^y  wait' 
ing-room^  refreshment-room,  and  general 
aeeommodation  therein;  to  alter  the  existing 
platforms  and  to  provide  new  ones ;  to  imr 
prove  the  warehouse  and  cattle  accommodor' 
Hon;  and  al  L.  to  enlarge  the  plalform 
and  to  provide  a  new  road  of  approach. 
The  commissioners  delivered  a  judgment 
eetting  out  the  order  which  they  proposed 
to  make.  This  order ^  the  operation  of  which 
was  suspended  for  a  named  time^  required 
the  railway  company  to  extend  the  platform 
accommodation  at  H.  according  to  a  sped' 
Hed  plan,  to  cover  over  the  platforms  and 
part  of  the  carriage  yard,  to  add  four  wait' 
ing^rooms  of  a  speckled  size,  to  reserve  a 
j^artion  of  the  station  for  refreshmentsj  to 
increase  the  cuseommodationfir  the  delivery 
Vou  ^.-4^3,,  OJP.  ^  Excm. 


of  tickets,  and  to  increase  and  improve  the 
accommodation  for  cattle. 

With  respect  to  the  station  at  L,  the  order 
required  the  company  to  increase  and  im^ 
prove  the  platform  and  waiting-room  oc- 
commodation,  to  cover  over  the  bridge,  to 
make  fresh  openings  into  and  to  widen  the 
road  of  approach  to  that  station.  The  ra/H' 
way  company  declared  geiwraUy  in  prohU 
bition  on  the  ground  thai  the  commissiotiers 
had  no  jurisdiction  to  hear  the  application 
or  any  part  thereof.  The  commissioners 
demurred  generally  to  the  whole  of  the  de- 
daration : — 

Held  (reversing  the  judgment  of  the 
Queen^s  Bench  Division),  that  the  subjects 
malter  of  the  complaint  and  application 
was  not  beyond  the  scope  of  the  jurisdiction 
of  the  commissioners,  but  that  the  commis^ 
sioners  had  no  power  peremptorily  to  order 
particular  works  to  be  executed  according  to  a 
specified  plan.  (By  Lobd  Selbobni*:,  L.G., 
and  LoBD  Coleridge,  C.J.))  thai  the  orders 
with  respect  to  the  platforms  and  goods  yard 
at  H.,  and  the  approach  road  at  L.,  were  in 
excess  of  jurisdiction ;  that  tJie  orders  as  to 
refreshrnont  accommodation  and  the  cover- 
ing over  of  platforms,  carriage  yard  and 
bridge,  were  not  ^^  facilities  **  within  the 
statute ;  but  that  the  orders  as  to  booking- 
office,  waiting-room  and  cattle  accommoda' 
Hon  were  such  facilities,  and  that  the 
demurrer  ought  to  be  allowed  generally. 
(By  Brett,  L.J.),  that  all  the  orders  exc^t 
those  relating  to  the  cattle  accommodation 
and  the  delivery  of  tickets  at  the  booking- 
offi>ce,  were  in  excess  of  jurisdiction,  that  the 
judgment  on  the  demurrer  should  be  dis- 
tributive, and  thai  the  demurrer  should  be 
overruled  as  to  all  the  orders  except  two. 

Appeal  by  the  Bailway  Commissioners 
from  the  Queen's  Bench  Division. 

The  case  is  reported  49  Law  J.  Bep. 

Q.B.  273. 

The  Corporation  of  Hastings  applied 
to  the  Bailway  Commissioners  for  an 
order  enjoining  the  South  Eastern  Bail* 
way  Company — first,  to  enlarge  the 
Hastings  [station  and  to  provide  better 
booking-office,  waitiug-room,  refreshment- 
room  and  general  accommodation  therein; 
second,  to  lengthen  and  deepen  the  ex- 
isting platforms  *of  the  said  station,  and 
to^provide ^additional  platforms ;  third,  to 
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provide  better  warehouse  accommodation 
tor  goods  at  the  said  station  ;  fonrth,  to 
provide  cattle  pens  at  the  said  station, 
and  additional  sidings  for  cattle  tracks ; 
fifth,  to  enlarge  the  platform  of  the  St. 
Leonards  station,  and  to  provide  the  said 
station  with  a  new  approach  by  a  direct 
rente.  On  the  hearing  of  this  application 
the  Sonth  Eastern  Railway  Company 
protested  that  the  Railway  Commissioners 
"had  no  jurisdiction  to  hear  or  determine 
the  said  application  or  any  part  thereof." 
The  commissioners,  nevertheless,  heard 
the  case  and  gave  judgment  thereon,  re- 
quiring the  railway  company  to  provide 
with  respect  to  the  station  at  Hitstings  a 
new  platform,  to  lengthen  the  two  exist- 
ing platforms,  to  make  a  substantial  ad- 
dition to  the  area  of  covered  platform, 
to  arrange  the  yard  so  as  to  enable  car- 
riages to  set  down  and  take  up  under 
cover,  to  provide  two  general  and  two 
first-class  waiting-rooms,  each  at  least 
twice  as  large  as  the  largest  of  the  exist- 
ing rooms,  to  reserve  part  of  the  building 
for  refreshment  purposes,  to  deliver 
tickets  at  more  than  one  window  in  the 
booking-office,  and  to  put  up  cattle  pens 
in  a  portion  of  the  yard. 

With  respect  to  the  station  at  St. 
Leonards,  the  commissioners  required 
the  railway  company  to  widen  the  plat- 
forms, to  cover  over  the  bridge,  to  add 
four  waiting-rooms,  to  consent  to  en- 
trances being  made  into  a  certain  road 
of  approach,  and  to  the  widening  of  that 
road*.  The  judgment  of  the  commissioners 
ended  with  the  following  words : — 

"  With  regard  to  the  order  to  be  drawn 
up,  as  the  carrying  into  effect  of  this 
decision  involves  a  considerable  amount 
of  co-operation  between  the  company 
and  the  applicants,  we  suspend  the  issue 
of  the  order  for  two  months,  with  liberty 
to  either  party  to  apply  to  us  in  the  in- 
terval as  they  may  be  advised." 

The  railway  company  declared  in  pro- 
hibition, praying  that  a  writ  of  prohi- 
bition might  be  directed  to  the  commis- 
sioners "  to  prohibit  them  and  every 
of  them  from  farther  proceeding  in  any 
way  touching  the  premises  aforesaid  be- 
fore them,"  on  the  ground  that  the  com- 
missioners had  "  no  jurisdiction  to  grant 
the  relief  prayed  for  or  any  part  thereof." 


To  this  declaration  the  Railway  Com- 
missioners  and  the  Corporation  of  Has- 
ting^ demurred,  on  the  ground  that  it 
did  not  appear  that  the  Railway  Com- 
missioners had  not  jurisdiction  over  the 
subject-matter  of  the  application. 

The  Queen's  Bench  Division  (eIiM«n- 
iiente  Lnsh,  J.)  overruled  the  demurrer. 

The  Railway  Commissioners  appealed. 

Sir  H.  Oiffard  and  A.  L,  Smtih,  for  the 
appellants. — The  demurrer  of  the  oom- 
missioners  raises  the  question  whether 
they  have  jurisdiction  to  order  any  works 
whatever  to  be  done  by  a  railway  com- 
pany,  or  whether  their  jurisdiction  is 
confined  to  traffic  arrangements.  The 
authority  given  to  the  Court  of  Common 
Pleas  was  derived  from  the  Railway  and 
Canal  Traffic  Act,  1854  (1)  ;  that  antho- 
rity  is  now  vested  in  the  commismonera 
(2).  By  the  interpretation  clause  (1)  a 
large  meaning  is  given  to  the  word 
<<  traffic."  Section  2  (1)  makes  it  the 
duty  of  railway  companies  to  give  greater 
facilities  than  they  had  been  wont  to 
afford. 

(1)  17  &  18  Vict  c.  31.  8.  1  pzorides  that  "the 
wora  'traffic'  shall  include  not  only  passenffen 
and  their  luggage  and  goods,  animals  and  other 
things  conveyed  by  any  railway  company,  .  .  . 
but  also  carriages,  waggons,  trucks,  boats  and 
vehicles  of  eveiy  description.  .  .  . 

"  The  word '  railway '  shall  include  every  station 
of  or  belonging  to  such  railway  used  for  the  par- 
poses  of  public  traffic." 

Section  2:  "Every  railway  company,  canal 
company  and  railway  and  canal  company  shall, 
according  to  their  respective  powers,  afford  all 
reasonable  facilities  for  the  receiving  and  for- 
warding and  delivering  of  traffic  upon  and  fiom 
the  several  railways  and  canals  belonging  to  at 
worked  by  such  companies  respectively,  and  for 
the  return  of  carriages,  trucks,  boats  and  other 
vehicles  ;  and  no  such  company  shall  make  or  give 
any  undue  or  unreasonable  preference  or  adfan- 
tage  to  or  in  favour  of  any  particular  person  or 
company,  or  any  particular  description  of  trai&e 
in  any  respect  whatsoever.  .  .  ." 

Section  3  :  "  It  shall  be  lawftil  for  any  company 
or  person  complaining  against  any  such  companies 
or  company  of  anything  done  or  of  any  omission 
made  in  violation  or  contravention  of  this  Act,  to 
apply  in  a  summary  way  by  motion  or  summons 
in  England  to  Her  Majesty^s  Court  of  Common 
Pleas.  .  .  ." 

(2)  36  &  37  Vict,  c  48.  s.  6  transfers  to  the 
Bailwav  Commissioners  appointed  by  that  Act  all 
the  jurisdiction  conferred  by  section  8  of  the  Bail* 
way  and  O^ial  Traffic  Act,  1854, 
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It  is  snbinitted  that  the  commissioners 
have  jurisdiction  to  order  the  railway 
compapj  to  make  stmctaral  alterations 
in  tlieir  stations,  in  order  to  "  afford  all 
reasonable  &cilities  for  the  receiving  and 
forwarding  "  of  passengers. 

[Sblborns,  L.U. — Do  yon  say  that  the 
commissioners  could  order  the  company 
to  build  a  station  where  none  was 
before  P] 

Possibly  not,  because  railway  com- 
panics  are  carriers  between  defined  points, 
and  the  jurisdiction  of  the  commissioners 
is  as  to  fiunUties,  &c.,  between  the  points 
of  carriage  only.  Nor  could  they  order 
the  railway  company  to  lay  down  a  new 
line  of  rails,  because  that  would  be  creat- 
ing a  new  railway.  The  existing  railway 
is  the  principal  subject-matter  to  which 
the  jurisdiction  of  the  commissioners 
applies,  and  what  the  Act  empowers  the 
oommissioners  to  order  are  the  necessary 
accessories.  It  was  a  reasonable  thing 
for  the  Legislature  to  intend  that,  as  the 
whole  carrying  power  had  practically 
oome  into  the  bands  of  the  railway  com- 
panies in  1854,  the  powers  of  regulation 
here  contended  for  should  be  given  to  the 
commissioners.  The  2nd  section  (1) 
comprises  three  cases:  it  '* provides  for 
the  receiving,  the  forwarding  and  the 
delivering  of  traffic,"  and  over  each  of 
these  the  commissioners  have  jurisdic- 
tion. In  1853  it  was  for  the  first  time 
held  that  it  was  optional  in  a  railway 
company  to  proceed  with  and  complete  a 
railway  for  which  it  had  obtained  powers. 
The  Legislature  in  1854,  in  view  of  that 
state  of  the  law,  passed  the  Act  now 
under  consideration.  Beading  the  word 
**  pMsengers  "  instead  of  "  traffic  "  in  the 
section,  it  is  clear  there  was  jurisdiction. 

[SsLBOSNS,  L.C.^Was  not  the  inten- 
tion of  the  Legislature  to  provide  against 
partiaUfy  only  p] 

That  is  dealt  with  separately.  The 
first  part  of  the  section  applies  to  a  single 
raflway  company.  In  the  latter  part  the 
laognage  is  different,  and  applies  to  a  dif- 
feront  subject-matter — ^that  is,  to  other 
eompanies  working  in  harmony  with  the 
sii^le  railway  company. 

Be  The  Oaterham  EaUvoay  (3)  the  rule 

(S)  1  Oom.  &  Kepb  N.a  410;  26  Law  J.  Rep. 
CUP.  16. 


nisi  was  moved  for  with  respect  to  the 
undue  preference  part  of  the  section,  but 
the  opinion  of  Willes,  J.,  is  of  value  as  to 
the  main  question,  whether  the  Act  gives 
power  to  order  any  structural  improve- 
ments. In  Oxladev,  The  North  Eastern  Bail- 
way  Company  (4)  the  Court  assumed  that 
structural  alterations  could,  if  necessary, 
be  ordered.  The  Act  cannot  be  construed 
by  reference  to  a  debate  in  Parliament. 

[Selbobne,  L.G. — That  is  so.  It  has 
been  regretted  in  the  House  of  Lords  that 
the  Court  of  Appeal  had  allowed  such  a 
reference  to  be  made  in  The  Queen  v.  The 
Bishop  of  Oxford  (5).] 

The  Act  of  1854  was  passed  for  the 
benefit  of  the  public.  The  words  **  reason- 
able facilities"  apply  both  to  traffic  on  a 
company's  own  line  and  to  traffic  coming 
on  to  its  line  from  other  lines.  There 
was  no  power  for  any  public  body  to 
bring  complaints  of  this  nature  until  sec- 
tion 13  of  the  Act  of  1873  enabled  com- 
missioners, corporations  and  boards  to  do 
so,  and  this  will  account  for  the  want  of 
authority  on  the  subject. 

Littler  and  Willis  (with  them  Bremner}^ 
for  the  South  Eastern  Railway  Company. 
— It  is  necessary  to  consider  whether  the 
railway  commissioners  can  be  prohibited, 
inasmuch  as  their  jurisdiction  was  trans- 
ferred to  them  from  a  Court  which  could 
not  be  prohibited. 

[CoLBBiDGB,  C.J.— The  Act  of  1854 
gave  certain  jurisdiction  to  a  superior 
Court,  and  to  that  Court  no  prohibition 
would  lie.  The  Act  of  1873  transferred 
that  jurisdiction  to  the  Bail  way  Commis- 
sioners :  does  it  not  follow  that  appeal  is 
the  only  way  of  questioning  the  jurisdic 
tion  of  the  commissioners  P] 

The  commissioners  in  a  certain  sense 
possess  the  jurisdiction  which  the  Court 
of  Common  Pleas  formerly  had,  but  they 
do  not  completely  take  the  place  of  that 
Court ;  they  are  an  inferior  Cfourt  and  not 
an  inferior  Court  of  record,  for  power  has 
been  expressly  given  to  them  by  section 
25,  clause  0,  to  punish  contempt  '*  in  like 
manner  aa  if  they  were  a  Court  of 
record ;"  they  are  obliged  by  section  26, 

(4)  1  Com.  B.  Bep.  N.S.  454 ;  26  Law  J.  Bep. 
C  P.  129. 

(6)  48  Law  J.  Bep.  (I.B.  609,  at  p.  634  ;  law 
B^.  ^  Q-B.  D.  625,  at  p.  685. 
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in  certain  cases,  to  state  a  case  for  the 
opinion  of  a  superior  Coart — Ths  Oentral 
Wales  Railway  Company  y.  The  Qreai 
Western  BaUtvay  Company  (6).  The  com- 
missioners have  jurisdiction  over  the  same 
subject-matter  as  the  Court  of  Common 
Pleas  had ;  but  it  is  not  exactly  the  same 
jurisdiction,  so  that  there  is  a  different 
way  of  questioning  it.  If  during  the 
course  of  a  case  within  their  jurisdiction 
a*  question  of  law  arises  the  proper  way 
is  to  request  them  to  state  a  case ;  but  if 
the  initial  question  is  whether  they  have 
jurisdiction  over  the  matter  at  all,  then 
it  is  necessary  to  move  for  prohibition. 
The  Qreenock  Eailway  Compa/ny  v.  The 
Caledonian  Company  (7)  shews  that  the 
Scotch  Courts  consider  that  the  commis- 
sioners can  be  prohibited. 

[Selboene,  L.C. — We  are  of  opinion 
that  the  Court  can  prohibit  the  Bailway 
Commissioners.] 

The  object  of  the  Act  of  1854  was  to 
prevent  preference  or  prejudice  as  regards 
traffic,  whether  beginniug  on  or  coming 
on  to  the  line  of  a  railway  company. 
Section  2  of  that  Act  (1)  refers  to  the 
case  of  persons  on  a  railway  company's 
own  line,  then  to  the  case  of  convenient 
interchange  of  traffic,  and,  lastly,  to  the 
case  of  the  receipt  of  traffic  from  other 
lines ;  and  this  provision  was  intended 
to  be  in  substitution  for  the  advantages 
presumed  to  be  derived  from  the  fact  that 
every  railway  is  theoretically  a  highway. 
Barrett  v.  The  Great  Nortliem  Eailway 
Company  and  The  Midland  Railway  Com* 
pany  (8) ;  Oxlade  v.  The  North  Eastern 
Railway  Company  (4) .  A  railway  company 
is  only  bound  to  carry  according  to  its 
profession  and  according  as  it  has  conve- 
niences— Johnson  v.  The  Midland  Railway 
Company  (9).  A  railway  company  is  not 
bound  to  complete  its  line  of  railway,  nor 
is  it  bound  to  add  to  it — The  Queen  v. 
The  York  and  North  Midland  Railway 
Company  (10).  The  commissioners  are 
empowered  to  see  that  the  railway  com- 
panies give  due  facilities,  regard  being 

(6)  2Ney.  &Macl9]. 

(7)  2  Nev.  &  Mac.  227  ;  6  Sc.  Soss.  Cas.  965. 

(8)  1  Com.  B.  Bep.  N.S.  428  ;  26  Law  J.  Rep. 
C.P.  83. 

(9)  4  Exch.  Rep.  367 ;  18  Law  J.  Rep.  Exch.  366. 

(10)  1  E.  &  B.  868;  22  Law  J.  Bep.  QJ5.  41. 


had  to  the  existing  line,  and  the  existing 
accommodation  afforded  by  its  stations 
and  their  adjuncts. 

[Selbornb,  L.C. — It  may  be  that  the 
commissioners  ought  not  to  define  the 
precise  form  in  which  the  alterations  are 
to  be  made ;  but  if  an  alteration  is  re- 
quired, is  an  order  that  reasonable  facilities 
be  given  bad  because  obedience  to  soch 
an  order  necessitates  stmctoral  alteia- 
tions  ?] 

The  only  case  in  which  stractoral 
alterations  were  ordered  daring  soma 
twenty-five  years  was  The  Caterham  Case 
(3),  and  that  case  was  not  argued  fully, 
as  the  company  there  fell  in  with  an  in- 
timation given  by  the  Court  on  the  motion 
for  the  rule  nisi.  When  the  Le^pslatare 
has  thought  that  extra  facilities  were 
required,  or  when  it  was  desired  to  impose 
firesh  obligations  on  railway  companies, 
this  was  effected  by  express  legidation, 
as  in  the  case  of  smoking  carriages  and 
communication  with  the  goarcL  The 
Court  had  and  the  comnussionen  have 
no  power  to  order  structural  alterationSi 
to  take  the  contract  of  the  line  out  of  the 
company's  hands,  to  define  certain  adaptai 
tions  of  station  accommodation  acooroing 
to  a  particular  plan,  to  compel  acompanT 
to  enter  on  new  works,  to  seek  for  ireui 
powers,  to  raise  further  capital,  or  to 
dictate  to  a  company  in  what  way  it  can 
best  serve  the  public.  The  case  of  Bennett 
V.  The  Manchester^  Sheffield  and  Lincohi>' 
shire  Railway  Company  (11)  does  not 
warrant  the  inference  drawn  by  Lush,  J., 
in  the  Court  below  (12),  for  section  17 
of  the  Act  of  1873  does  not  apply  to  canal 
companies  generally  but  only  to  railway 
companies  owning  canals;  and  farther, 
Grioisby  .Dock  is  not  a  canal. 

If  the  order  of  the  comnussionera  is  in 
part  bad  and  in  part  good,  then  the  rail- 
way company  is  entitled  to  a  prohibition 
as  to  those  portions  which  are  in  ezoeas 
of  jurisdiction.  There  are  orders  as  to 
severable  and  distinct  matters,  and  pro- 
hibition may  go  as  to  any  one  of  those. 

[Selbobnb,  L.C. — If  the  declaration  in 
prohibition  be  too  wide,  most  not  the  de- 
murrer be  allowed  P] 

(11)  6  Com.  B.  Rep.  N.S.  707. 

(12)  49  Law  J.  Bep.  Q.B.  29S ;  Law  Rep.  k 
Q.B.  P.  248.  .      . 
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No;  for  the  jadgment  may  be  distiri- 
batecL 

[CoLERiDQB,  O.J. — ^There  is  as  yet  no 
order:  is  not  the  question  whether  the 
oommissioners  had  any  jurisdiction  over 
the  complaint?  Sblbobnb,  L.C. — The 
proceedings  of  the  commissioners  were 
interrupted  by  the  declaration  in  pro- 
hibition.] 

It  was  thought  conyenient  that  the 
matter  should  be  treated  as  though  the 
order  had  been  made. 

Sir  H,  Oiffardy  in  reply. 

Owr,  adv.  vulL 

The  following  judgments  were  (on  Feb. 
5)  read: — 

Lord  Sblbobnb,  L.C. — ^The  order  of 
the  Queen's  Bench  Division  which  is  ap- 
pealed from  in  this  case,  by  overruling 
Snerally  the  demurrer  of  the  Railway 
^mmissioners  to  the  declaration  in  pro- 
hibition of  the  South  Eastern  Railway 
Company,  has  affirmed  the  incompetency, 
in  point  of  law,  of  the  conmiissioners  to 
Older  the  company  (upon  an  application 
by  the  Corporation  of  Hastings)  to  execute 
certain  improvements  of  or  connected 
with  their  stations  at  Hastings  and  St. 
TiBonardfl. 

If  the  oommissioners  have  authority  to 
order  those  improvements  or  any  of  them 
to  be  made,  it  must  be  derived  from  the 
3rd  section  of  the  Act  17  &  18  Vict.  c.  31, 
which  empowered  the  Court  of  Common 
Pleas  (or  any  Judge  of  that  Court),  upon 
compkunt  made  against  any  railway  com- 
pany of  anything  done  or  of  any  omission 
made  in  violation  or  contravention  of  that 
Aot^  to  hear  and  determine  the  matter  of 
such  complaint,  and,  on  being  satisfied 
(after  doe  enquiry)  of  its  truth,  to  issue 
a  "writ  of  injunction  restraining  such 
company  from  farther  continuing  such 
<x>nixayention  or  violation  of  this  Act, 
and  enjoining  obedience  to  the  same." 
Obedience  to  any  such  injunction  was  to 
be  enforced  by  attachment  and  by  other 
penalties.  By  a  later  Act  (36  &  37  Vict. 
o.  48)  the  power  thus  given  was  trans- 
forred  to  the  Railway  Commissioners. 

The  first  observation  which  arises  upon 
this  enactment  is,  that  it  does  not  enable 
the  commiasioners  to  impose  upon  a  rail- 


way company  any  new  duties  or  obliga- 
tions depencUng  upon  any  mere  exercise 
of  the  commissioners'  own  judgment. 
Their  authority  is  only  to  enquire  into 
and  to  prevent  violations  or  contraven- 
tions of  the  statute.  For  this  purpose 
alone  they  may  issue  a  writ  of  injuuction, 
the  form  of  which  (according  to  the  5th 
rule  made  under  the  Act  by  the  Court  ot 
Common  Pleas)  was  to  be  prohibitory  if 
the  statute  were  contravened  by  any  posi- 
tive act,  and  mandatory  if  it  were  contra- 
yened  by  any  mere  omission  or  non-fea- 
sance. (See  15  Com.  B.  Rep.  p.  472.)  In 
both  cases  alike  the  obligation  to  be  en- 
forced by  the  writ  must  have  been  already 
created  by  the  statute.  The  question  into 
which  the  Court  was  to  enquire  was  not  one 
of  expediency  but  of  fact.  Such  an  autho- 
rity was  in  harmony  with  the  general 
functions  of  a  Court  of  law,  although  its 
exercise  might  require  special  powers 
(such  as  those  to  conduct  enquiries  by 
engineers  or  others),  and  although  it  was 
given  in  a  very  peremptory  form,  all  ap- 
peal (in  the  proper  sense  of  that  word), 
even  from  the  decision  of  a  single  Judge, 
being  excluded.  A  discretionary  power 
to  dictate  to  a  company  what  structural 
works  it  should  or  should  not  execute  for 
the  purposes  of  its  undertaking,  would 
have  been  evidently  much  more  suitable 
to  a  practical  and  scientific  than  to  a  legal 
tribunal. 

What,  then,  are  the  obligations  imposed 
upon  railway  companies  by  this  statute  ? 
They  are  contained  in  the  second  section, 
and  are  (substantially)  three  in  number : 
First,  a  positive  obligation  to  afford, 
according  to  their  respective  powers,  all 
reasonable  facilities  for  the  receiving  and 
forwarding  and  delivering  of  traffic  upon 
and  from  the  several  railways  and  canals 
belonging  to  or  worked  by  such  companies 
respectively,  and  for  the  return  of  car- 
riages, trucks,  boats  and  other  vehicles. 
"  Traffic  "  (according  to  the  interpretation 
clause,  section  1)  includes  "passengers 
and  their  luggage,  and  goods,  animalB, 
and  other  things  conveyed  by  any  railway 
company."  "  Railway  "  includes  "  every 
station  of  or  belonging  to  such  railway 
used  for  the  purposes  of  such  traffic. 
The  second  obligation  is  to  give  no  undue 
preferences;   the   third,  to  do  whatever 
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may  be  necessary  to  enable  the  company's 
own  line  and  any  other  line  connected 
with  or  having  a  terminns  near  it,  to  be 
ased  by  the  pnblic  as  continnous  lines  of 
commnnication. 

It  is  unnecessary  to  state  more  particu- 
larly the  terms  in  which  the  second  and 
third  obligations  are  created — the  first 
alone  being  material  to  the  present  ques- 
tion. I  notice  only  to  set  it  aside  the  argu- 
ment of  the  respondents  that  this  has  no 
reference  to  any  traffic  of  which  a  com- 
pany is  itself  the  original  carrier  upon  its 
own  line.  There  is  nothing  either  in  the 
words  or  in  the  reason  of  the  thing  to 
warrant  any  such  restrictive  construction. 
A  company  may  carry  or  not  upon  its 
own  line  as  it  thinks  fit ;  and,  if  it  does  so, 
may  undertake  that  business  under  vari- 
ous conditions  and  limitations.  But,  if 
and  so  far  as  it  does  undertake  so  to  carry 
either  passenger  or  goods  traffic,  it  comes, 
in  my  opinion,  under  the  obligation  to 
afford,  for  the  purposes  of  that  traffic,  the 
facilities  required  by  the  first  branch  of 
the  2nd  section  of  the  Act. 

With  respect  to  stations,  there  is  no 
obligation  to  establish  them  at  any  par- 
ticular places  or  place,  unless  the  company 
thinks  fit  to  do  so.  The  railway  (as 
interpreted  by  the  Act)  only  includes 
existing  stations  used  for  the  purposes  of 
public  traffic.  But  when  the  company 
has  in  fiBi,ct  opened  a  station  at  a  particular 
place,  and  actually  uses  it  for  the  purposes 
of  public  traffic,  and  invites  the  public  to 
resort  to  it  for  the  purpose  of  being  re- 
ceived or  delivered  as  passengers  to  or 
from  trains  announced  as  starting  from 
or  stopping  at  that  station,  or  of  having 
their  g^oods  received  there  for  carriage  or 
delivered  there  after  carriage,  it  is,  in  my 
opinion,  bound  by  the  Act  to  afibrd  at 
that  station  (to  the  extent  of  its  powers) 
all  reasonable  facilities  for  '*  receiving," 
'*  forwarding  "  and  "  delivering  "  such 
passengers  and  goods.  It  may  not  in  all 
cases  be  a  very  easy  thing  to  determine 
whether  that  obligation  has  been  fulfilled 
or  not.  Nothing  less  than  reasonable 
proof  that  it  has  not  been  fulfilled  can 
authorise  the  commissioners  to  interfere 
with  the  discretion  of  the  company  as  to 
the  arrangements  or  management  of  any 
of  its  stations;  and   even  then  the  Act 


does  not  appear  to  oontemplate  an  order 
for  the  execution  of  any  particular  works 
if  it  can  be  obeyed  without  them.  But  I 
cannot  assent  to  the  argument  that^  ac- 
cordinflT  to  the  trae  construction  of  this 
second  section,  the  obligation  to  afford 
all  reasonable  facilities,  &c.,  is  ciroamp 
scribed  by  the  precise  extent,  oapaoilT 
and  structural  arrangements  of  the  baildU 
ings — booking-offices,  platforms,  Ac. — ds 
facto  provided  at  the  time  of  complaint 
by  the  company,  if  these  are  insufficient 
for  the  ordinary  traffic  of  the  station,  and 
if,  by  alterations  or  other  improvements, 
which  the  company  has  adequate  power 
to  make,  all  necessary  facilities  might  be 
afforded.  The  words  "  according  to  their 
respective  powers,"  as  well  as  the  general 
scope  of  the  enactment,  seem  to  me  to  be 
very  much  opposed  to  so  limited  a  con- 
struction. I  am,  therefore,  of  opinion 
that  a  company  does  violate  and  contra- 
vene the  Act  if  (having  sufficient  powers) 
it  keeps  its  platforms,  booking-offices,  and 
other  structures  at  any  station  in  such  a 
condition  as  to  space  and  other  arrange- 
ments as  to  cause  dangerous  or  obstmotiTe 
confusion,  delay  or  other  impediment  to 
the  proper  reception,  transmission  or  de- 
livery of  the  ordinary  traffic  of  that 
station,  whether  consisting  of  paasengerB 
or  of  goods. 

Being  of  that  opinion,  I  am  unable  to 
hold,  upon  the  terms  of  the  complaint 
itself,  that  the  matter  of  it,  which  I  re- 
gard as  summed  up  in  the  7th  and  14ih 
paragraphs  (13),  was  beyond  the  scope 
of  the  commissioners'  jurisdiction.  The 
prayer  with  which  that  complaint  con- 
cluded may  have  been  improper  either 
in  form  or  in  substanoe ;  but  if  the  matter 

(13)  The  7th  and  14th  pftragrapbs  of  oomplainl 
were  as  follows : — ' 

"7.  The  South  Eastern  Railway  Company  hai 
for  a  long  time  neglected  to  afford,  and  stiU  ntfgr 
lects  to  afford,  reasonable  facilities  for  receif- 
ing,  forwarding  and  delivering  traffic  at  and  from 
Hastings  station,  in  manner  appearing  from  the 
8th,  9th,  10th.  nth.  12th  and  13th  paragraphs  of 
this  application. 

"  14.  Tbo  South  Eastern  Company  hsT«  long 
neglected  to  afford,  and  still  neglect  to  a&>rda 
reasonable  facilities  for  receiving,  forwarding  and 
delivering  traffic  at  and  from  the  St.  Leonards 
station,  in  manner  appearing  fh>m  the  15th,  16tJk 
and  17  th  paragraphs  of  this  appUcatidB.** 
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itself  was  within  the  jarisdiction  of  the 
commiflsioners,  I  conceive  there  is  so  far 
no  ffronnd  for  a  prohibition. 

The  matter,  indeed,  does  not  now  remain 
exactly  in  that  state.  The  commissioners 
proceeded  to  deliver  what  is  called  their 
judgment,  and  although  no  writ  of  in. 
junction  was  issued  (indeed,  I  find  it 
difficult  to  collect  from  the  judgment  in 
what  precise  form  the  commissioners  in- 
tendea  it  to  issue),  still  it  is  plain  to  me 
from  the  points  noted  for  argument  be- 
fore the  Queen's  Bench  Division,  on  the 
part  of  the  commissioners,  that  all  par- 
ties thought  it  convenient  practically  to 
treat  that  judgment  as  embodying  the 
substance  of  an  order  which  if  not  pro- 
hibited they  would  have  made.  It  is 
proper,  therefore  (if  not  necessary),  that 
we  should  explain  the  view  we  take  of 
the  several  matters  and  things  which  for 
this  purpose  appear  to  have  been  treated 
as  ''  if  they  had  been  ordered ;"  as  the 
effect  of  our  decision  might  otherwise  be 
misunderstood. 

One  of  these  matters  is  an  extension  of 
the  platform  accommodation  at  the  Has- 
tings station,  according  to  a  plan  pre- 
pared by  the  chief  engineer  and  approved 
by  the  directors  of  the  company. 

The  insufficiency  of  the  platform  accom- 
modation appears  to  have  been  admitted 
by  the  company ;  and  it  may  be  that  if 
tne  plan  proposed  had  been  altogether 
within  its  powers,  and  had  been  at  the 
company's  instance  or  by  its  consent  em- 
bodied in  an  order  of  the  commissioners, 
it  would  not  have  been  open  to  the  same 
objection  as  if  it  had  been  dictated  by 
the  commissioners  to  the  company. 

But  this  plan  appears  by  the  judgment 
to  be  dependent  for  its  practicability 
upon  the  enlargement  of  a  certain  bridge, 
which  the  company  at  the  time  of  the 
complaint  had  not  power  so  to  enlarge ; 
and  although  it  has  since  entered  into  an 
agreement  with  the  owners  of  the  land 
requisite  for  that  purpose,  the  perform- 
ance of  that  agreement  involves  (among 
other  things)  a  money  contribution  by 
those  owners  towards  the  intended  works. 
It  appears  to  me  to  be  impossible  to 
hold  that  any  particular  improvements 
dependent  upon  the  execution  of  such  a 
plan  oould  h^v^  been  obligatory  under 


the  statute,  the  statutory  obligation  being 
limited  by  the  company's  powers.  The 
company,  therefore,  had  not  in  this  re- 
spect "  violated  "  or  "  contravened  "  the 
Act,-  and  the  commissioners  could  not 
order  it  to  execute  these  particular  works. 
An  objection  similar  in  principle  applies 
to  the  suggestions  (if  meant  to  be  impe- 
rative) contained  in  the  judgment  on  two 
other  subjects — the  goods  yard  at  Hast- 
ings and  the  approach  to  the  St.  Leonards 
station.  It  is,  therefore,  superfluous  to 
enquire  (though  on  this  point  I  certainly 
do  not  differ  from  Lord  Justice  Brett j 
whether,  if  the  works  contemplated  by 
those  particular  suggestions  had  been 
within  the  company's  powers,  they  could 
have  been  regarded  as  necessary  to  afford 
reasonable  facilities  for  the  purposes  speci- 
fied in  the  Act. 

That  question,  however,  arises  as  to 
some  other  things  which  the  commis- 
sioners have  also  proposed  to  order,  and 
which  (so  far  as  appears)  the  company 
might  have  power  to  do.  Of  these  the 
reservation  of  part  of  the  station  build- 
ings at  Hastings  for  refreshment  purposes, 
and  the  covering  over  of  certain  parts  ot 
the  platform,  <&c.,  at  both  stations,  on 
account  of  the  exposure  of  the  site  and 
the  resort  of  invalids  to  St.  Leonards 
and  Hastings,  seem  to  me  to  be  clearly 
not  necessary  as  facilities  for  the  receiv- 
ing, forwarding  or  delivering  traffic  upon 
the  railway,  however  desirable  they  may 
be  for  the  comfort  or  convenience  of  pas- 
sengers. 

The  enlargement  in  some  reasonable 
way  (whether  by  platform  or  by  wait- 
ing-room accommodation)  of  a  space 
insufficient  for  the  proper  reception  of 
ordinary  passenger  traffic,  and  some 
proper  provision  for  tha  delivery  of  cattle 
from  tne  company's  waggons,  without 
those  risks  which  seem  now  to  attend 
their  passage  through  the  station  yard, 
are  things  which  approach  more  nearly 
to  my  conception  of  facilities  which  the 
commissioners  in  the  due  exercise  of  their 
jurisdiction  might  hold  to  be  necessary 
and  required  by  the  Act. 

I  am  by  no  means  prepared  to  say  that 
there  is  no  form  of  mandatory  injunction 
which  they  can  properly  issue  for  these 
purposes.    It  does  not,  however,  follow 
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that  thej  can  order  a  certain  namber  of 
waiting-rooms  to  be  provided,  or  dictate 
their  classification,  position  or  dimen- 
sions, or  enjoin  the  company  to  make 
cattle  pens  npon  a  particular  piece  of 
gronnd  now  nsed  for  other  purposes.  It 
may  well  be  that  by  the  execntion  of 
snch  works  as  these,  or  some  of  them, 
the  obligation  imposed  npon  the  com* 
pany  by  the  statute  might  be  fulfilled ; 
nor  should  I  be  disposed  to  impute  any 
excess  of  their  jurisdiction  to  the  com- 
missioners if  they  were  merely  to  indicate 
for  the  consideration  of  the  company 
these  or  any  other  convenient  means  by 
which  in  their  opinion  that  obligation 
may  be  fulfilled.  But  between  any  such 
reasonable  suggestions  and  a  peremptory 
order  for  the  execution  of  these  parti- 
cular works  there  is  a  wide  difference. 
I  can  find  no  warrant  in  the  statute  for 
the  assumption  by  the  commissioners 
of  a  general  control  in  matters  of  this 
kind  over  the  discretion  of  the  company 
as  to  the  best  means  (when  there  is  a 
choice  of  means)  of  fulfilling  their  statu- 
tory obligations. 

There  remains  the  point  as  to  booking- 
office  accommodation  at  both  stations. 
The  commissioners  proposed  to  order  that 
this  should  be  increased  in  a  manner  as 
to  which  I  consider  them  to  have  had 
jurisdiction  to  make  such  an  order  as  I 
conceive  them  to  have  intended. 

The  result  is,  that  the  commissioners 
had,  in  my  opinion,  jurisdiction  over  the 
general  matter  of  the  complaint  as  summed 
up  in  paragraphs  7  and  14  (13),  and  had 
also  jurisdiction  to  order  some  at  least 
of  the  things  contemplated  by  their 
judgment,  provided  they  did  so  in  a 
proper  manner  and  form ;  but  that  as  to 
other  things  which  they  apparently  in- 
tended to  order  they  had  no  jurisdiction, 
partly  because  these  things  were  beyond 
the  company's  powers,  partly  because 
they  were  not  facilities  reasonably  neces- 
sary for  the  particular  purposes  mentioned 
in  the  Act  and  partly  because  they  would 
have  required  particular  structural  works 
to  be  executed  which  are  not  prescribed 
by  the  Act  and  which  cannot  be  sup- 
posed to  be  the  only  possible  means  of 
affording  the  facilities  which  the  Act 
does  require. 


Taking  this  view,  I  should  have  been 
prepared  to  allow  the  demurrer  in  pait^ 
and  to  overrule  it  in  part  if  I  had 
thought  either  that  this  conolnsion  was 
rendered  technically  necessary  by  the 
statements  and  prayer  of  the  declaratioii 
in  prohibition,  or  that  upon  the  whole 
facts  appearing  by  the  declaration  and 
admitted  by  the  demnrrer  it  was  a  conrae 
open  to  the  Court  and  practically  ooiu 
venient  for  the  purposes  of  joatioe.  Bat 
the  declaration,  according  to  its  trae 
construction,  seems  to  me  to  challenge 
altogether  the  jurisdiction  of  the  railway 
commissioners  to  take  any  cogniaanoe  ot 
the  complaint  of  the  Corporation  of 
Hastings.  It  begins  by  saying  that 
the  commissioners  ^*  wrongfully  assumed 
jurisdiction  "  to  hear  and  determine  the 
application,  notwithstanding  the  protest 
of  the  railway  company  that  they  **  had 
no  jurisdiction  to  hear  or  determine  the 
said  application  or  any  part  thereof"; 
and  after  stating  in  exlenso  the  *' judg- 
ment "  pronounced  by  the  commissioners 
on  the  18th  of  May,  1878,  and  the  appli- 
cation itself  and  the  company's  answer 
to  it,  it  concludes  by  askmg  for  a  writ 
to  prohibit  the  commissioners  and  every 
of  them  "  from  further  prooeeding  in 
any  way  touching  the  premises  aforesaid 
before  them." 

I  do  not  think  that  this  form  of  de- 
claration makes  it  technicallv  necessary 
for  the  Court  on  a  general  demurrer  hf 
the  defendants  in  prohibition  to  do  more 
than  say  that  the  conmiissioners  either 
have  or  have  not  jurisdiction  over  the 
matter  brought  before  them  by  the  oom- 
plaint  of  the  Corooration  of  Hastings. 
If,  on  the  face  of  the  complaint^  they 
had  no  jurisdiction  over  any  part  of  that 
matter,  the  demurrer  must  of  course  be 
overruled.  If  there  were  some  matters 
in  that  complaint  over  which  they  had, 
and  others  over  which  they  had  not, 
jurisdiction,  the  demurrer  ought  to  be 
partly  allowed  and  partly  overroled. 
But  if  (which  is  my  own  view)  they  had 
jurisdiction  over  the  whole  matter  of  the 
complaint,  as  summed  up  in  the  7th  and 
14th  paragraphs  (13),  then  I  think  that 
they  ought  to  be  permitted  to  deal  with 
that  whole  matter  by  making  some  order 
upon  it  which  (as  yet)  i&j  haTe  not 
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done,  and  that  it  cannot  be  teohnicallj 
wrong  npon  sach  a  record  to  allow  the  de- 
murrer generally. 

It  is  indeed  true  that  among  the  facts 
stated  in  the  declaration  and  admitted  by 
the  demurrer  is  the  long  and  elaborate 
jndgpnentof  the  commissioners,  declaring 
their  intention  to  deal  with  the  complaint 
of  the  corporation  in  a  way  which,  as  to 
some  matters,  would,   according  to  the 
view  of  this  Court,  be  in  excess  of  their 
jurisdiction ;     so    raising    the    question 
whether  it  may  not  be  competent  for  us 
in  that  state  of  the  commissioners'  pro- 
ceedings (as  shewn  by  the  record)  partly 
to  allow  and  partly  to  disallow  the  de- 
murrer, just  as  if  a  prohibition  had  been 
asked,  not  against  any  further  proceed- 
ing whatever  on  the  complaint  of  the 
corporation,  but  against  an  order  framed 
on  the  terms  of  the  commissioners'  judg- 
ment.    I  assume  that  this  might  have 
been  a  proper  and  a  convenient  course  if 
it  had  been  really  possible  to  collect  with 
reasonable  certainty  what  the  exact  na- 
ture and  form  of  the  order  to  be  drawn 
up  upon   the   commissioners'  judgment 
would  have  been.     This,  however,  I  am 
myself  unable  to  collect  from  the  record. 
I  can  see  clearly  enough,  as  to  some  par- 
ticular matters,  that  the  commissioners 
did  intend  to   make   an   order  which   I 
should  have  thought  beyond  their  juris- 
diction.    I  am  by  no  means  equally  sure 
whether  as  to  any  part  of  the  matters 
before  them  they  contemplated  making 
an  order  which  I  should  have  thought,  in 
form  as  well  as  substance,  right.     As  to 
several  matters  of  great  consequence,  it 
seems  to  me  to  be  quite  uncertain  whether 
they  saw  their  own  way  to  making  any 
order  at  all  unless  the  parties  relieved 
them  from  the  necessity  of  doing  any- 
thing   bv    coming  to  some  agreement. 
The    judgment    concludes    with     these 
words  :  "  With  regard  to  the  order  to  be 
drawn  up,  as  the  carrying  into  effect  of 
this    decision    involves    a    considerable 
amount  of  co-operation  between  the  com- 
pany and  the  applicants,  we  suspend  the 
issue  of  the  order  for  two  months,  with 
liberty  for  either  party  to  apply  to  us  in 
the  interval  as  they  may  be  sulvised."     I 
do  not  think  it  would  tend  to  the  more 
convenient  administration  of  justice  in 
Vol.  60.— Q.B.,  0  J?.  &  Exch. 


this  case  if  this  Court  were  to  endeavour 
in  the  order  to  be  now  made  upon  the 
demurrer  to  draw  a  line  between  the 
good,  the  bad  and  the  ambiguous  jmrts 
of  that  judgment.  It  appears  to  me  to 
be  technically  not  wrong,  and  practically 
to  be  most  convenient,  to  allow  the  de- 
murrer generally  without  prejudice  to 
any  new  application  for  a  prohibition,  if 
the  commissioners  should  make  any 
order  or  issue  any  writ  not  authorised  by 
the  statute.  I  reel  confident  that  the 
commissioners  having  our  opinions  before 
them  will  not  now  make  such  an  order  as 
they  probably  might  have  made  if  no 
proceedings  had  been  taken  in  prohibi- 
tion. Those  proceedings,  therefore,  will 
not  have  been  fraitless,  and  as  neither 
party  has  been  wholly  right  or  wholly 
wrong,  I  think  there  ought  to  be  no 
costs  on  either  side.  The  Lord  Chief 
Justice  agrees  in  this  view,  and  the  judg- 
ment of  the  Court  will  therefore  be  to 
reverse  the  order  of  the  Queen's  Bench 
Division  and  allow  the  demurrer  of  the 
railway  commissioners  without  costs,  and 
without  prejudice  to  any  new  application 
which  the  company  may  be  advised  to 
make  for  a  prohibition  after  any  writ  of 
injunction  or  other  order  upon  the  com- 
plaint of  the  Corporation  of  Hastings 
shall  have  been  issued  by  the  commis- 
sioners. 

Lord  Coleridge,  C.J. — I  concur. 

Brett,  L.J. — In  this  case  the  plaintiffs 
in  prohibition  originally  moved  for  a 
writ  of  prohibition — ^first,  on  the  ground 
that  the  complaint  preferred  by  the  Cor- 
poration of  Hastings  ought  not  to  have 
been  entertained  by  the  defendants  in 
prohibition ;  secondly,  on  the  alleged 
ground  that  the  defendants  were  about 
to  make  an  order  which  in  several  sug- 
gested particulars  would  exceed  their 
jurisdiction.  As  to  the  first,  it  seems  to 
me  impossible  to  say  that  the  commis- 
sioners had  not  jurisdiction  to  entertain 
the  complaint  which  prays  for  redress  of 
a  grievance  described  in  the  exact  words 
of  the  statute ;  but  as  to  the  second,  if 
the  alleged  order  would  exceed  jurisdic 
tion,  and  the  intention  to  make  it  is 
proved  or  not  denied,  sach  intention  is 
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saffioient  cause  for  prohibition.  The 
Divisional  Court  being  of  opinion  that 
the  subject-matter  raised  questions  too 
important  to  be  determined  on  mere  mo- 
tion, directed  according  to  received  prac- 
tice the  plaintiffs  to  declare  in  prohibition, 
so  that  the  grounds  on  which  the  pro- 
hibition was  claimed  might  appear  upon 
the  record.  The  plaintiffs  accordingly 
declared,  setting  out  the  complaint  which 
they  alleged  the  defendants  had  enter- 
tained, and  the  order  which  they  alleged 
the  defendants  intended  to  make.  The 
defendants  pleaded  a  general  demurrer 
to  the  whole  declaration.  That  admits 
that  the  defendants  had  entertained  the 
complaint,  and  did  intend  to  make  an 
order,  and  that  it  would  be  an  order  in 
the  terms  alleged  in  the  declaration.  A 
question  upon  the  demurrer  then  is, 
whether  it  is  within  the  jurisdiction  of 
the  defendants  to  make  all  or  any  part  of 
that  order.  This  raises,  first,  the  ques- 
tion. What  would  cause  such  an  order, 
or  part  of  it,  to  be  beyond  jurisdiction  as 
distinguished  from  being  merely  erro- 
neous? If  no  part  of  the  order  could 
legally  be  made  under  any  circumstances, 
in  any  form,  the  whole  is  beyond  juris- 
diction. If  there  are  separate  parts  which 
could  under  no  circumstances,  in  any 
form,  be  legally  made,  those  parts  are 
beyond  jurisdiction.  But  if  the  whole  or 
any  part  could  under  some  circumstances 
be  properly  made,  though  they  would  be 
improperly  made  under  the  circumstances 
of  the  particular  case,  that  would  be 
error  and  not  an  excess  of  jurisdiction. 
The  jurisdiction  of  the  defendants,  given 
to  them  by  the  statute  36  &  37  Vict. 
c.  48,  is  that  which  was  given  to  the 
Court  of  Common  Pleas  by  the  statute 
17  &  18  Vict.  c.  31.  That  jurisdiction  is 
to  hear  and  determine  the  matter  of 
any  complaint  made  by  any  company  or 
person  against  a  railway  or  canal  com- 
pany of  anything  done  or  any  omission 
made  in  violation  or  contravention  of  this 
Act ;  and,  if  it  should  be  made  to  appear 
that  anything  has  been  done  or  omission 
made  in  violation  or  contravention  of 
this  Act,  to  issue  a  writ  of  injunction  re- 
straining the  company  from  further  con- 
tinuing such  violation  or  contravention 
of  this  Act,  or  enjoining  obedience  to  the 


same  (section  3).  The  matter  material 
in  this  case,  which  is  enjoined  by  the  Act, 
is,  that  every  railway  company  shall, 
according  to  its  powers,  afford  all  reason- 
able facilities  for  the  receiving  and  for- 
warding and  delivering  of  traffic  upon 
and  from  the  railway  belonging  to  or 
worked  by  such  company  (section  2). 
"  This  word  *  railway '  shall  include  every 
station  of  or  belonging  to  the  railway 
used  for  the  purposes  of  public  traffic" 
From  these  enactments  the  following 
propositions  are  to  be  deduced :  that  the 
only  question  which  the  commissioners 
have  jurisdiction  to  entertain  on  any 
complaint  is,  whether  what  is  complained 
of  is  something  done  or  omitted  to  be 
done  in  violation  or  contravention  of  the 
Act;  that  any  order  which  they  may 
make  can  only  properly  be  an  order  re- 
straining the  company  from  further  con- 
tinuing to  do  certain  things  which  are  in 
violation  or  contravention  of  the  Act,  or 
directing  the  company  to  obey  the  Act 
as  to  certain  matters  omitted  to  be  done 
by  the  company  in  violation  or  contra- 
vention of  the  Act.  Applying  these  pro- 
positions to  the  present  dispute,  it  follows 
that  the  defendants  had  jurisdiction  only 
to  hear  and  determine  and  order  in  re- 
spect  of  facilities  to  be  afforded  upon  or 
from  the  railway  or  the  stations  used  by 
the  company  for  the  purposes  of  public 
traffic.  This  description  of  the  railway 
and  stations,  namely,  that  they  are  used 
by  the  company,  confines  their  jurisdic- 
tion to  a  dealing  with  the  existing  railway 
and  the  existing  stations,  and  prevents 
them  from  ordering  the  making  of  any 
new  railway  or  any  new  station.  Their 
jurisdiction  was  further  confined  to  this, 
that  they  could  only  properly  deal  with 
matters  which  might  facilitate  or  impede 
the  receiving,  forwarding  or  delivering  of 
passengers  or  goods  upon  or  from  the 
existing  railway  or  stations ;  they  had  no 
jurisdiction  to  entertain  or  deal  ¥rith 
matters  otherwise  affecting  passengers  or 
goods.  The  power  to  msJce  an  order 
being  instituted  by  a  statute  which  de- 
scribes the  kind  of  order  it  enables  the 
tribunal  to  issue,  the  jurisdiction  of  the 
commissioners  is  also  confined  to  making 
such  an  order  as  is  described  in  the 
statute  and   formulated    in    the    roles. 
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(See  15  Com.  B.  Bep.  473.)  The  order, 
therefore,  caa  only  legally  be  made  with 
regard  to  matters  which  the  commis- 
aioners  may  properly  entertain;  that  is 
to  say,  with  regard  to  matters  which 
by  their  omission  or  commission  may 
affect  facility  in  receiving,  forwarding 
or  deliyering  traffic.  The  order  may 
direct  the  discontinoance  of  the  acts 
complained  of  if  they  are  done  in  viola- 
tion or  contravention  of  such  facility ;  or 
may  order  that  certain  omissions  com- 
plained of  shall  be  supplied  if  they  are  in 


the  existing  stations.  It  is  necessary, 
however,  to  determine  what  is  the  legal 
limitation  of  the  terms  so  used.  It  was 
urged  that  such  terms  prevented  the 
commissioners  from  making  any  order 
in  any  form  which  would  necessitate  the 
making  by  the  company  of  any  structural 
alteration  or  addition  whatever.  But  the 
terms  "  railway  "  and  **  railway  station  " 
are  not  mere  legal  terms ;  they  are  the 
descriptions  in  o'rdinary  phraseology  of 
well-understood  things  of  an  ordinary 
kind.     The  terms  as  used  in  the  statute 


violation  or  contravention  of  the  same    .  are  therefore  to  be  construed  as  such  de- 


&cilitie8.  To  form  an  opinion  whether 
the  omissions  complained  of  are  omissions 
of  reasonable  facilities,  it  may  be  right, 
and  even  necessary,  that  the  commis- 
sioners should  receive  and  consider  evi- 
dence of  specified  schemes  or  methods 
for  supplying  the  alleged  omission ;  but 
the  order  can  only  direct  that  the  omis- 
sion must  be  supplied  either  wholly  or 
to  a  declared  reasonable  extent.  If  the 
omiflsion  can  be  supplied  in  more  than 
one  way,  the  commissioners  have  no  juris- 
diction to  declare  which  way  is  to  be 
preferred.  The  discretion  as  to  such  a 
matter  rests  with  the  company.  The 
commissioners,  therefore,  in  this  case 
might  properly  receive  evidence  of  speci- 
fied methods  of  supplying  the  alleged 
omissions  of  reasonable  fiskcilities  for  the 
receiving,  forwarding  and  delivery  of 
passengers  or  goods,  and  might  properly 
consider  whether  the  nature  and  expense 
of  snch  specific  methods  of  supplying 
fiMsilities  made  the  omission  of  such  facili- 
ties reasonable  or  unreasonable ;  but  the 
oonmiissioners  had  no  jurisdiction  to 
order  that  .the  omissions  which  they  de- 
termined ooght  to  be  supplied  should  be 
sapplied  by  any  specified  works  to  be 
ooDstmotea  in  any  specified  form  or  in 
any  specified  locality.  The  obligations 
dealt  with  by  the  statute  which  are  ma- 
terial to  be  considered  in  the  present 
judgment  are  confined  to  facilities  for 
the  receiving,  forwarding  and  delivering 
of  traffic  upon  and  from  the  railway  be- 
longing to  or  worked  by  the  company,  or 
npoQ  and  from  stations  used  by  tne  com- 
pany. This  confines  the  jurisdiction  to 
make  aaj  order  to  a  |M>wer  to  make  it 
witk  r^gpffd  to  the  eansting  railway  or 


scriptions.  If  there  is  an  omission  of 
some  reasonable  facility  within  the  Act 
in  the  working  of  the  railway,  which 
omission  can  be  reasonably  supplied  with- 
out altering  the  railway,  using  the  term 
**  railway  "  as  a  description  of  that  which 
is  ordinarily  understood  by  people  of  or- 
dinary sense  to  be  a  railway,  there  is 
nothing  in  the  Act  which  says  that  it 
would  be  an  answer  on  the  part  of  the 
company  to  an  order  to  supply  the  omis- 
sion that  it  could  not  be  supplied  without 
some  structural  alteration  or  addition. 
For  instance,  if  additional  points  or  sidings 
were  requisite  for  safety  at  an  existing 
junction,  no  ordinary  person  would  say 
that  the  addition  of  a  set  of  points  or  the 
laying  of  a  siding  rail  would  make  a  new 
raolway ;  they  would  term  it  an  adapta- 
tion or  impi*ovement  of  the  existing  rail- 
way ;  though  an  order  to  make  a  single 
line  railway  from  A  to  B  into  a  double 
line  railway  would  be  considered  by  all 
ordinary  persons  of  intelligence  to  be  an 
order  to  construct  a  substantial  new  line 
of  railway  or  new  railway.  So,  as  to  a 
"  station,"  the  term  is  not  in  ordinary 
sense  used  as  a  description  merely  of  the 
actual  existing  structures  at  a  station ; 
but  as  the  description  of  a  space  actually 
set  apart  for,  and  generally  used  as,  a 
resting-place  for  traffic,  or  a  place  for 
dealing  with  it  in  a  psjrticular  way^  al- 
though every  part  of  the  space  is  not 
covered  with  structures  or  used  for  pass- 
ing along  or  for  deposit.  An  order, 
therefore,  to  supply  the  omission  of  rea- 
sonable facilities  at  a  given  station  would 
not  be  beyond  jurisdiction  because  such 
omission  could  not  be  supplied  without 
some    structural  alteration  or  addition 
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made  at  snch  station,  used  as  describing 
sach  space ;  bat  it  woald  be  beyond  juris- 
diction if  it  required  and  insisted  upon 
the  supplying  of  an  alleged  omission 
which  could  not  be  obeyed,  and  which  it 
might  be  admitted  could  not  be  obeyed 
without  what  every  ordinary  person 
would  reasonably  say  waft  the  making  a 
new  station  or  adding  to  the  existing 
station,  so  as  to  make  it  a  different 
station,  the  distinction,  as  before,  being 
between  adaptations  or  improvements  of 
existing  works  or  an  existing  station,  and 
the  execution  of  substantially  new  works 
or  the  making  of  a  substantially  different 
station. 

Applying  the  above  rules  to  the  different 
matters  included  in  the  proposed  order, 
the  direction  to  extend  the  limits  of  the 
existing  station  is  not  an  order  which 
can  be  obeyed  by  improving  or  adapting 
the  existing  station,  but  only  by  substan- 
tially making  a  station  different  from  the 
existing  station,  and  is,  therefore,  beyond 
jurisdiction.  An  order  in  any  form  to  do 
this  would  be  beyond  jurisdiction.  So  as 
to  enlarging  the  bridge.  The  order  to 
extend  the  platform  accommodation  is  an 
order  dealing  with  a  matter  within  the 
jurisdiction  of  the  commissioners  if  there 
was  some  legal  evidence  of  a  want  of 
reasonable  accommodation  in  that  respect 
for  receiving  or  forwarding  the  average 
number  of  passengers.  If  there  was 
evidence  before  the  commissioners  that 
the  platform  accommodation  for  getting 
into  or  out  of  or  waiting  for  trains  was 
not  reasonably  sufficient  for  the  passenger 
traffic,  and  tnat  further  accommodation 
in  that  respect  could  be  reasonably  given 
within  the  limits  of  what  might  reason- 
ably be  treated  as  above  denned  of  the 
existing  station,  the  commissioners  might 
legally  have  declared  that  there  was  an 
omission  of  reasonable  facilities  in  respect 
of  platform  accommodation,  and  might 
have  enjoined  the  company  to  supply 
further  platform  accommodation  to  a 
specified  extent — as  to  twice  the  existing 
extent,  or  so  as  to  accommodate  so  many 
more  passengers ;  and  the  commissioners 
might  properly  have  received  evidence  of 
specific  schemes  of  improvement,  so  as  to 
determine  what  amount  of  further  ac- 
commodation it  would  be  reasonable  to 


require  ;  but  the  commissioners  exceeded 
their  jurisdiction 'by  ordering  the  plat- 
form to  be  extended  according  to  the  plan 
of  the  engineer ;  that  is  to  say,  in  one  way 
only.  If  they  could  make  an  order  in 
such  a  form,  their  order  would  be  dis- 
obeyed, though  an  equal  accommodation 
could  be  given  in  some  other  way.  They 
have  no  power  under  any  circumstonoea 
to  make  an  order  in  any  form  to  such 
effect. 

Therefore  the  order  so  framed  is  an 
excess  of  jurisdiction.  The  order  as  to 
further  protection  from  weather  would 
have  been  within  their  jurisdiction  if  it 
had  been  made  with  regard  to  passengers, 
as  such ;  but  it  exc^ds,  because  it  is 
made  in  order  to  protect  persons  visiting 
Hastings  as  invalids,  although  it  may 
protect  with  quite  reasonably  sufficient 
effect  passengers,  as  such.  The  order  as 
to  additional  waiting-rooms  would  have 
been  correct  if  upon  some  leg^l  evidence 
the  commissioners  had  determined  that 
there  was  a  want  of  reasonable  accom- 
modation in  that  respect,  which  want 
could  be  supplied  by  reasonable  alterations 
of  or  additions  within  the  existing  station, 
although  such  alterations  or  additions  in^ 
volved  structural  alterations  or  additions, 
and  had  ordered  further  waiting-room 
accommodation  to  a  specified  extent  to  be 
given  ;  but  the  order  is  in  excess  of  juris- 
diction, because  it  directs  absolutely  cer- 
tain specified  work  to  be  done.  The  order 
as  to  refreshment  accommodation  is  fur- 
ther beyond  jurisdiction,  because  it  does 
not  come  within  the  terms  of  fiunlities 
for  receiving  or  forwarding  passengers. 
The  order  as  to  the  delivermg  of  tickets 
is  right  in  every  respect.  The  order  as  to 
the  goods  shed  and  siding  would  have  been 
right  if  it  had  been  confined  to  ordering 
an  extension  within  the  existing  station ; 
but  the  order  to  seek  for  powers  to  enlarge 
the  goods  station  is  in  excess.  The  order 
as  to  cattle  pens  seems  to  be  ri^ht^ 
though  the  order  to  restore  the  raised 
platform  to  its  original  use  is  in  excess. 
The  order  as  to  the  approach  to  the 
station  is  in  excess  in  every  respect.  In 
the  result,  therefore,  the  greater  part  of 
the  proposed  order  is  in  excess  of  juris- 
diction, either  because  it  deals  with  mat- 
ters with  which  the  oommissioners  had 
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no  aathoritj  to  deal,  by  waj  of  order,  at 
all,  or  becaase  it  deals  with  matters,  with 
which  the  commissioners  might  legally 
have  dealt  with  by  some  orders,  by  orders 
which  are  in  terms  in  which  they  have 
no  anthoriiy  to  make  an  order  nnder  any 
circumstances.  Nevertheless,  there  are 
two  separate  orders  made  nnobjectionably 
with  regard  to  two  matters  of  complaint, 
as  to  which  the  commissioners  might 
legally  make  order.  And,  although  those 
orders  are  unimportant  as  competed  with 
the  others,  yet  they  are  substantial 
enough  to  require  consideration.  And 
the  declaration  proposes  prohibition 
against  entertaining  at  all  the  original 
complaint.  There  arises,  therefore,  a 
question  of  pleading,  which  is,  whether, 
as  the  demurrer  is  pleaded  to  the  whole 
declaration,  it  is  not  too  large,  and  whether 
in  consequence  it  ought  not  to  be  wholly 
OTermled. 

This  question  may  be  considered  in  two 
forms — first,  as  it  is  a  demurrer  to  a  de- 
claration in  prohibition ;  secondly,  as  if  it 
were  a  demurrer  to  an  ordinary  pleading. 
As  to  the  first,  it  is  within  the  statute 
1  WilL  4.  c.  21.  s.  1,  which  enacts  that 
^*  to  a  declaration  in  prohibition  the  party 
defendant  may  demur,  and  conclude  by 
praying  that  such  writ  may  not  issue,  and 
judgment  shall  be  given  that  the  writ  of 
prohibition  do  or  do  not  issue  as  justice 
may  require."  But  this  does  not  seem 
to  me  to  g^ve  a  power  to  distribute  a 
judgment  upon  a  demurrer,  if  it  could  not 
be  done  on  a  similar  demurrer  in  ordinary 
pleadings.  We  must  therefore  consider 
the  question  in  the  second  aspect.  That 
where  an  inferior  Court  acts  within  its 
jurisdiction  as  to  part,  but  exceeds  as  to 
part,  a  prohibition,  though  moved  for  as 
to  the  whole,  may  issue  as  to  the  part  in 
excess,  seems  to  have  been  early  decided. 
(See  C(ym/ifn'8  Digest, "  Prohibition,"  p.  17, 
Lu$h  v.  Webb  (14)  and  Buller'a  Nisi 
PriuSj  p.  2186.)  It  seems  to  follow  that, 
after  declaration  in  prohibition  and  tra- 
verse and  trial,  the  judgment  might  be 
to  prohibit  as  to  piurt,  and  to  award  a 
consultation  or  otherwise  give  judgment 
for  the  defendant  in  prohibition  as  to  the 
rest. 

This  being  so,  the  question  is  raised  as 
(14)  1  Sid«  25L 


to  what  is  the  proper  judgment  on  a  de- 
murrer to  the  whole  of  a  declaration  in 
prohibition.  If  the  demurrer  is  to  the 
whole  declaration,  and  part  of  the  decla- 
ration be  good  and  part  bad,  should  the 
judgment  on  demurrer  be  absolutely  in 
favour  of  the  plaintiff,  or  for  the  plaintiff 
as  to  the  good  and  for  the  defendant  as 
to  the  bad.  There  has  been  a  difference 
of  judicial  opinion.  The  origin  of  the 
dispute  is  described  with  the  usual  learn- 
ing by  Mr.  Serjeant  Manning  in  the  note 
to  Hinde  v.  Qray  (15),  and  it  is  there 
suggested  that  the  doctrine  of  overruling 
on  demurrer  as  too  large,  and  thereupon 
giving  judgment  absolutely  in  favour  of 
a  pleading  admitted  to  be  g^od  as  to  one 
separate  part  of  it,  was  a  novel  doctrine 
and  contrary  to  the  older  decisions.  This 
note,  written  in  1840,  changed  the  opinion 
of  Mr.  Baron  Parke  as  expressed  by  him 
in  1838  in  Boydell  v.  Jones  (16)  ;  for  in 
1842,  in  Briscoe  v.  HiU  (17),  he  said, 
''  With  respect  to  the  subject  of  a  de- 
murrer being  too  large,  there  is  a  very 
learned  note  of  my  brother  Manning 
which,  in  my  opinion,  is  entitled  to  con- 
siderable weight.  The  question  is,"  he 
says,  after  describing  the  practice,  "  Is  that 
practice  right  or  not,  or  ought  not  the 
Court  on  such  demurrer  to  give  judgment 
on  the  whole  record  according  to  the 
truth  ?  I  think  the  observations  in  that 
note  are  entitled  to  considerable  weight, 
and  I  am  inclined  to  think  the  practice 
has  been  wrong,  and  that  judgment  on 
demurrer  should  be  given  on  the  whole 
record  according  to  the  truth."  In  1845, 
in  Blade  v.  Hawley  (18),  he  said,  "  There 
is  an  able  note  of  my  brother  Manning 
to  the  case  of  Hinde  v.  Or  ay  (15)  which 
tends  strongly  to  shew  that  the  practice 
of  overruling  demurrers  as  being  too  lar^e 
is  incorrect,  and  that  the  Court  ought 
to  give  judgment  on  the  whole  record  ac- 
coniing  to  the  truth."  And  in  Dawson  v. 
Wrench  (19)  he  said,  "  Formerly,  if  a  de- 
murrer was  too  large  the  Court  gave  judg- 
ment generally  against  the  party  demur- 
ring. That  rule  was  imported  from  Courts 

(15)  1  Man.  &  G.  195,  at  p.  201. 

(16)  4  Mee.  &  W.  446,  at  p.  451. 

(17)  10  ibid.  735,  at  p.  740. 

(18)  13ibid.  757,  atp.  761. 

(19)  3  Ezch.  Rep.  359,  at  p.  365. 
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of  equity,  bat  is  incorrect  with  respect  to 
Courts  of  law,  as  pointed  out  bj  my 
brother  Manning  in  a  note  to  the  case  of 
Hinds  V.  Oray  (15)."  The  higher  justice 
of  this  later  view  of  Mr.  Baron  Parke 
seems  obvious.  The  futility  of  the  inter- 
mediate practice  cannot  be  better  exem- 
plified than  by  the  description  of  the 
result  of  it  g^yen  by  Mr.  Baron  Parke  in 
BoydeU  v.  Jones  (16).  The  later  view  of 
Mr.  Baron  Parke  is  shewn  in  the  note  by 
Mr.  Serjeant  Manning  to  be  in  accordance 
with  the  ancient  decisions  of  the  com- 
mon law  Courts.  I  am  of  opinion  that 
the  later  view  of  Mr.  Baron  Parke  is 
correct,  and  that  upon  a  demurrer  to  the 
whole  of  a  pleading  which  contains  alle- 
gations capable  of  being  separated,  some 
of  which  allegations  are  correct  and  some 
incorrect,  the  judgment  on  the  demurrer 
should  be  distributive,  and  should  be  in 
favour  of  the  good  and  against  the  evil 
pleading.  The  judgment  on  demurrer  in 
the  premnt  case  should,  therefore,  be 
against  the  demurrer  as  to  all  the  different 
orders  but  two,  and  in  favour  of  the  de- 
murrer as  to  entertaining  the  complaint 
and  as  to  two.  This  judgment  does  not 
preclude  the  commissioners  from  making, 
in  future,  upon  fresh  complaint  of  a  con- 
tinuing omission  as  to  certain  of  the  points 
which  have  been  discussed  in  this  case, 
such  an  order  as  has  been  pointed  out  would 
have  been  legal.  Comparing  the  relative 
importance  of  the  two  correct  parts  of  the 
order  of  the  commissioners  with  the  many 
held  to  be  illegal,  I  should  have  been  of 
opinion  that  the  appeal  had  so  far  £edled, 
that  the  defendants  in  prohibition  should 
pay  the  costs  of  the  appeal,  but  on  the 
question  of  costs  1  do  not  venture  finally 
to  difier. 

Judgment  reversed.     Demurrer 
allowed. 


Solicitors — W.  R.  Stevens,  for  the  South  Eastern 
Railway  Company;  Hare  &  Foil,  the  Treasury 
Solicitors,  for  the  Railway  Commissioners. 


[IN  THE  COMMON  PLEAS  DIVISION 
AND  COURT  OF  APPEAL.] 

1880.       1 
Dec    7    17    I  MILLINGTON  t;.  LOBIKG. 

Practice  —  Pleadiiig  —  Embarrassing 
Statement  of  Claim — Breach  of  Promise  of 
Marriage — Rules  of  Courts  Orders  Xli. 
rule  4,  and  XXVII.  rule  1. 

The  statement  of  daim  in  an  action  for 
breach  of  promise  of  marriage  stated  ik$ 
promise  and  breach^  and  alleged  thai  **ike 
plaintiff,  relying  on  the  said  agreement,  per^ 
mitted  the  defendant  to  debauch  and  carnally 
know  her,  whereby  the  defendant  infected 
the  plaintiff  with  a  venereal  disease  " : — 
Held  {by  the  Common  Pleas  Division),  that 
this  allegation  must  be  struck  otU,  as  tending 
to  pr^udice  and  emharroM  the  fair  trial  of 
the  action.  Held  (by  the  Court  of  Appeal, 
reversing  the  decision  of  the  Common  Pleas 
Division),  that  the  allegaiion  could  properkf 
be  pleaded  wider  Order  XIX.  rule  4,  and 
ought  not  to  be  struck  out  fmder  Order 
XXVII.  rule  1. 

Appeal  from  chambers. 

The  statement  of  claim  in  an  action  for 
breach  of  promise  of  marriage,  after 
stating  that  the  defendant  promised  to 
marry  the  plaintiff,  alleged  as  follows  :-— 

Paragraph  4.  The  plaintiff,  relying  on 
the  said  agreement,  permitted  the  defen- 
dant to  debauch  and  carnally  know  her, 
whereby  the  defendant  infected  the  plain- 
tiff with  a  venereal  disease. 

Paragraph  5  alleged  a  breach  of  promise 
of  marriage. 

Paragraph  6.  By  reason  of  the  premises 
the  plaintiff  has  been  grreatlv  injured  in 
her  health,  feelings,  credit  and  repatation, 
and  has  lost  the  benefit  which  would  have 
accrued  to  her  from  the  said  marriage. 

The  defendant  applied  at  chambers  for 
an  order  to  strike  out  paragraph  4  of  the 
statement  of  claim.  The  Master  made 
no  order.  On  appeal,  Hawkins,  J.,  ordered 
the  paragraph  to  be  struck  out,  saying 
that  the  facts  stated  therein  might  be 
given  in  evidence  at  the  trial. 

Against  this  order  the  plaintiff  now 
appealed. 

Somervell,  for  the  plaintiff. — The  £aoti 
alleged  in  paragraph  4  are  matters  which 
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the  jury  can  take  into  their  oonsideration 
in  aggravation  of  damage — B&rry  v.  Da 
OoBia  (1 ).  Matters  of  aggravation  onght 
to  be  set  ont  in  the  pleadings — Newinan 
T.  Smith  (2),  Bracegirdle  v.  Orford  (3)  ; 
and  in  Berry  v.  Da  Ooita  (1)  matters  of 
aggravation  similar  to  the  present  were 
stated  in  the  declaration — see  the  report 
in  the  Weekly  Reporter,  They  are  in  the 
nature  of  special  damages,  and  therefore 
ooght  to  be  pleaded,  in  order  to  give  notice 
to  the  defendant  of  the  nature  and  extent 
of  the  claim  made  against  him,  and  of  the 
particular  facts  by  which  it  is  to  be  sup- 
ported,  so  as  to  enable  him  to  come  to 
trial  prepared  with  evidence  to  meet  it  (4) . 
This  rule  no  doubt  would  apply  more 
particularly  to  actions  of  tort;  but  the 
action  for  breach  of  promise  to  marry, 
though  founded  on  contract,  resembles  an 
action  of  tort.  The  broad  principle  to  be 
followed  is,  that  matters  of  aggravation 
ought  in  fairness  to  be  pleaded,  so  that 
the  opposite  party  may  have  notice  to 
rebut  them  if  he  can. 

F.  0.  Crump^  for  the  defendant. — The 
fidlacY  of  the  plaintiff's  argument  consists 
in  fiuling  to  recognise  the  distinction  be- 
tween matters  which  may  be  given  in 
evidence  at  the  trial  and  matters  which 
must  be  pleaded.  The  Court  is  not  bound 
bj  the  fact  that  the  matters  stated  in 
paragraph  4  were  pleaded  in  Berry  v.  Da 
Ooita  (1).  The  point  of  that  case  is  not 
one  of  pleading,  but  what  the  Judge  might 
leave  to  the  jury.  It  is  clear  these  mat- 
ters  can  be  g^ven  in  evidence  at  the  trial. 
In  Smith  v.  Woodfine  (5)  Willes,  J.,  says, 
**  Where  it  appears  that  the  promise  was 
made  by  the  defendant  with  a  view  to 
■educe  the  plaintiff,  this  will  be  allowed 
to  go  to  the  jury  in  aggravation."  The 
infection  with  a  venereal  disease  would 
not  be  actionable  because  arising  ex  turpi 
eauBa — Hegarty  v.  Shine  (6).  The  plain- 
tiff has  raised  an  issue  which,  if  allowed, 
will  have  to  be  replied  to  and  go  to  the 
jury,  and  thus  a  bye  issue  will  be  raised. 

(1)  36  Law  J.  Rop.  C.P.  191 ;  Law  Rep.  1  C.P. 
S81. 

(2)  2  Salk.  tit.  "  Trespaas.** 
m  2  M.  &  S.  77. 

c4)  SuUen  and  Leake  on  Pleadiny,  p.  13, 3rd  ed. 
(6)  1  Com.  B.  Rep.  N.S.  660. 
(6)  14  Cos,  down  Caaea,  124. 
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It  is  also  embarrassing  pleading,  and  it 
would  prejudice  the  defendant  at  the 
trial. 

Somervell,  in  reply. 

Dbnman,  J. — I  am  of  opinion  that  the 
order  of  Mr.  Justice  Hawkins  was  right. 
I  am  disposed  to  think  that  the  allegations 
contained  in  paragraph  4  ought  to  be  struck 
out  by  virtue  of  Order  XIX.  rule  4,  which 
states  that  '*  every  pleading  shall  contain 
a  statement  of  the  material  facts  on  which 
the  party  pleading  relies,  but  not  the  evi- 
dence by  which  they  are  to  be  proved ;  ** 
because  I  doubt  whether  the  facts  stated 
in  paragraph  4  are  more  than  mere  evi- 
dence of  facts,  and  therefore  not  material 
facts  within  the  meaning  of  that  order, 
which  prima  facie  is  intended  to  restrict 
the  pleadings  to  facts  which  are  material. 
If  the  action  is  one  which  has  to  be 
supported  by  special  damage,  then  those 
facts  which  allege  special  damage  are 
material,  and  may  be  set  out  in  the  plead- 
ings; but  I  think  that  prima  facie  the 
order  is  not  intended  to  permit  state- 
ments of  facts  relating  to  the  amount  of 
damage,  which  can  be  brought  in  evidence 
at  the  trial,  without  previous  statement, 
to  be  set  out  in  the  pleading.  The  case 
of  Berry  v.  Da  Casta  (1)  certainly  goes 
the  length  of  deciding  that  evidence  of 
the  facts  set  out  in  paragraph  4  may  be 
given  at  the  trial ;  but  then  these  allega- 
tions appear  to  me  to  be  evidence  merely, 
and  consequently  it  is  unnecessary  to  state 
them  in  an  action  for  breach  of  promise 
of  marriage.  There  are  cases  of  trespass 
which  no  doubt  decide  that  where  the 
character  of  the  trespass  can  be  altered 
by  the  surrounding  circumstances,  then 
matters  of  aggravation  may  be  stated  in 
the  pleadings;  and  it  may  be — though 
there  is  no  authority  to  the  effect — that 
owing  to  its  peculiar  nature  the  same 
principle  would  apply  to  actions  for  breach 
of  promise  of  marriage,  though  I  question 
whether  the  allegations  do  not  violate  the 
rules  of  pleading,  because  not  concise  and 
not  confined  to  the  material  facts,  and 
therefore  objectionable  under  Order  XIX. 
rule  4.  But  it  is  not  necessary  to  decide 
the  point  on  that  ground,  because  the 
allegations  of  paragraph  4,  even  if  not 
scandalous,  woald,  in  my  opinion,  lead  to 
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prejudice  and  embarrass  the  defendant  in 
the  &ir  trial  of  the  action.  They  import 
into  this  action  a  statement  of  seduction 
to  which  the  plaintiff  admits  she  was  a 
party,  and  propose  to  follow  np  that 
allegation  by  one  of  vile  consequences — 
thrusting,  in  fact,  at  the  defendant  two 
actions  instead  of  one,  and  compelling 
him,  under  colour  of  an  action  for  breach 
of  promise  of  marriage,  to  meet  an  action 
of  seduction  which  in  reality  could  not 
thus  be  brought  against  him. 

In  the  course  of  the  trial  it  may  be 
that  these  matters  of  aggravation  will  be 
insisted  on,  but  it  often  happens  that 
ultimately  such  allegations  are  not 
brought  forward,  because  it  is  thought 
that  by  shewing  herself  to  have  behaved 
in  an  immoral  way  the  plaintiff  may  di- 
minish  her  chances  of  obtaining  damages. 
I  think  that  the  allegations  contained  in 
paragraph  4  would  so  tend  to  prejudice 
the  defendant  in  the  eyes  of  the  jury  in 
the  reading  of  the  pleadings  and  the 
course  of  the  case  that  they  ought  not  to 
be  allowed.  I  am  therefore  of  opinion 
that  the  order  of  Mr.  Justice  Hawkins  was 
right,  and  should  be  affirmed. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
My  reason  for  holding  that  opinion  is 
because  this  action  is  one  of  an  anomalous 
kind.  As  a  general  principle,  it  seems  to 
me  right  that  each  side  should  g^ve  the 
other  notice  of  matters  on  which  they 
intend  to  rely ;  and  in  some  actions — ^for 
example,  trespass — it  has  been  decided 
that  notice  should  be  given  of  matters  on 
which  the  party  intends  to  rely  and 
which  have  a  tendency  to  aggravate  the 
damages.  Supposing  this  were  an  action 
of  seduction  brought  by  the  father  of 
the  plaintiff,  I  doubt  whether  any  Judge 
would  strike  out  paragraph  4;  but  this 
is  a  totally  different  kind  of  action.  As 
a  Judge  I  know  well  the  extreme  diffi- 
culty caused  by  the  introduction  of  such 
allegations,  and  of  preventing  the  jury 
from  confounding  the  two  matters.  Were 
we  to  allow  them  to  be  stated  in  the 
pleadings,  we  should  increase  the  difficulty 
tenfold ;  and  though  it  sometimes  is  fair 
to  the  defendant  to  give  him  notice  they 
will  be  brought  forward,  yet  on  the  present 
occasion  he  does  not  desire  it — it  would 
cause  him  embarrassment;  and  on  that 


ground  alone  I  think  they  should  be  strack 
out. 

Mr.  Somervell  says  that  it  is  only  fiur 
to  let  the  defendant  know  what  is  to  be 
proved  so  as  not  to  spring  it  upon  him  at 
the  trial.  I  feel  that,  and  the  question  is 
how  to  deal  with  it.  One  way  is  to  give 
him  notice  beforehand  that  the  plaintiff 
intends  to  prove  the  ^t  of  the  seduction 
at  the  trial.  If  no  such  notice  were 
given,  it  is  possible  that  the  learned 
Judge  might  adjourn  the  case.  Some- 
thing of  course  ought  to  be  done  to  avoid 
taking  the  defendant  by  surprise.  Under 
ordinary  circumstances  I  think  this  would 
be  the  right  course,  but  this  action  is 
entirely  anomalous,  and,  under  the  cir- 
cumstances, I  am  of  opinion  that  the 
paragraph  ought  to  be  struck  out. 

The  plaintiff  appealed. 

Dec.  18. — SomerveUy  for  the  plaintiffl 
F.  0,  Orump,  for  the  defendant. 

Lord  Selbornb,  L.G. — In  this  case  we 
have  the  misfortune  to  differ  from  the 
judgment  of  the  two  learned  Judms  in 
the  Court  below.  The  first  question  is, 
whether  the  matters  alleged  in  the  fourth 
paragraph  of  the  statement  of  clain^  can 
be  properly  pleaded  under  Order  AIX. 
rule  4.  Order  XIX.  rule  4  is  this: 
^*  Every  pleading  shall  contain,  as  con- 
cisely as  may  be,  a  statement  of  the 
material  facts  on  which  the  party  pleading* 
relies,  but  not  the  evidence  by  which 
they  are  to  be  proved."  The  matters 
pleaded  here  are  concisely  stated,  and 
there  is  not  a  statement  of  the  evidence 
by  which  the  cause  of  action  is  to  be 
proved  either  as  regards  the  promise  or 
the  breach.  If  the  words  of  the  rule  are 
to  be  construed  as  confined  to  facts 
material  to  the  cause  of  action  as  distinct 
from  the  consequences  in  the  action  of 
that  cause,  I  think  the  appellant's  con- 
tention would  be  right.  But  the  words 
of  the  rule  seem  studiously  to  omit  such 
a  limitation,  and  if  the  facts  mentioned  in 
the  rule  are  facts  material  to  anything 
which  the  plaintiff  must  prove  by  evi- 
dence, then  I  think  the  matters  in  ques- 
tion here  are  not  excluded,  but  rather 
permitted,  by  the  rule.  Is  not  the  plain- 
tiff to  prove  at  the  trial  both  the  fiiofcs 
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ooDstitntiiig  his  canse  of  action  and  the 
conseqnenoes  to  him  arising  from  that 
canse  of  action  for  which  he  seeks  to  re- 
cover damages  P  In  other  words,  Are  not 
the  &ots  in  question  here  material  to 
shew  how  the  plaintiff  has  been  affected 
by  the  canse  of  action  P  That  they  are  so 
seems  manifest  from  the  fact  that  they 
may  be  given  in  evidence  at  the  trial. 
Nothing  irrelevant  or  immaterial  can  be 
given  in  evidence,  and  that  these  matters 
might  be  given  in  evidence  is  manifest 
from  the  judgment  in  Berry  v.  Ba  Oosta 
(1)  cited  m  argument  to-day.  It  is  per- 
haps not  necessary  to  go  further  than 
this ;  but  going  further,  and  looking  at 
Order  XXVII.  rule  I,  we  must  see 
-whether  any  of  the  gpx>unds  mentioned 
there  for  striking  out  averments  in  plead- 
ing apply  to  this  case.  [His  Lordship 
here  read  the  rule.]  The  allegations 
here  would  be  certainly  scandalous  if 
they  were  irrelevant ;  but  nothing  can 
be  better  settled  than  that,  if  relevant, 
allegations  canuot  be  struck  out  as  scan- 
dalous. Then,  are  the  allegations  em- 
barrassing P  It  is  suggested  that  the 
jury  at  the  trial  may  suppose  that  what 
is  alleged  is  alleged  as  a  distinct  cause  of 
action.  I  think  the  jury  are  not  likely  to 
apply  their  minds  to  the  pleadings  in  any 
technical  way  whatever.  They  listen  to 
pleadings  only  to  hear  the  facts,  and  take 
the  law  from  the  Judge.  They  cannot  be 
prejadiced  by  hearing  the  facts  from  the 
pleadings  any  more  than  from  hearing 
them  (as  they  certainly  would  do)  from 
the  lips  of  counsel  in  opening  the  case. 
It  is  said  that  embarrassment  may  arise 
from  the  necessity  of  the  defendants 
taking  distinct  issue  upon  these  matters. 
I  can  hardly  follow  the  meaning  of  that 
argument.  If  the  statement  of  claim  is 
divided  into  a  number  of  different  para- 
g^phs  alleging  different  £Etcts  for  dif- 
ferent material  purposes,  the  defendant 
may  admit,  deny  or  leave  them  alone  as 
be  thinks  fit.  He  is  in  no  danger  if  he 
fairly  says  whether  he  admits  or  denies 
these  matters,  but  is  in  just  the  same 
position  as  if  they  were  given  in  evidence 
without  being  stated  in  the  pleadings. 
But  there  is  one  difference  which  results 
from  their  being  put  into  the  pleadings, 
and  that  difference,  as  it  seems  to  me, 
Vol.  60.— Q3.,  O.P.  &  Ezck. 
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does  not  tell  against  the  defendant,  but 
in  his  favour.  It  is  this  :  The  defendant 
is  not  taken  by  surprise ;  he  knows  the 
sort  of  case  he  has  to  meet,  and  he  will 
not  leave  the  case  undefended  if  he  thinks 
these  matters  are  material  as  affecting 
the  damages  the  jury  may  give  against 
him.  If  what  is  alleged  here  really  hap- 
pened, of  course  the  defendant  would  not 
be  taken  by  surprise.  If  it  did  not, 
nothing  could  take  him  more  by  surprise 
than  to  go  to  trial  and  have  to  meet  those 
allegations,  as  to  which  he  had  had  no 
notice  that  they  were  to  be  part  of  the 
case  against  him.  Substantially  it  is  in 
justice  to  the  defendant  that  these  mat. 
ters  appear  in  the  pleadings,  and  that 
consideration  tells  in  favour  of  keeping 
them  there.  As  to  the  latter  and  most 
disagreeable  part  of  the  fourth  paragraph, 
I  have  had  some  doubt  whether  there  is 
not  a  difference  with  regard  to  it,  but  I 
think  substantially  it  stands  upon  the 
same  footing  as  the  other  part. 

Bagoallat,  L.J. — I  am  of  the  same 
opinion.  The  case  of  Ben-y  v.  Da  Ooata  (1), 
from  which  I  do  not  dissent,  but  rather 
desire  to  express  my  assent  to  the  judg- 
ment of  Mr.  Justice  Willes,  is  an  autho- 
rity to  the  effect  that  in  an  action  for 
breach  of  promise  of  marriage,  the  fact 
of  seduction  having  taken  place  may.be 
given  in  evidence  as  being  of  importance 
with  respect  to  damages.  I  therefore 
think  tliat  the  allegation  in  paragraph  4 
is  of  a  material  fact,  which  under  Order 
XIX.  rale  4  might  be  properly  introduced 
into  the  statement  of  claim.  It  must  be 
concisely  stated ;  it  is  not  right  to  set  out, 
even  in  outline,  the  evidence  by  which 
the  fact  is  to  be  proved.  I  also  think 
the  second  allegation  in  paragraph  4 
comes  within  the  same  rule.  I  also  agree 
entirely  with  the  Lord  Chancellor's  re- 
marks on  the  construction  of  the  first 
rule  of  Order  XXVH. 

Bbett,  Ljr. — I  am  of  opinion  that  both 
matters  stated  as  facts  in  paragraph  4 
might  be  properly  given  in  evidence  at 
the  trial,  as  shewing  the  particular  mode 
in  which  the  defendant  acted  with  re- 
spect to  the  promise  and  the  breach; 
that  the  injury  to  the  plaintiff  was  more 
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grieyons  by  reason  of  the  defendant's 
mode  of  acting ;  and  that  the  promise 
was  broken  in  an  aggravated  manner 
which  entitles  the  jnry  to  consider  his 
conduct  in  giving  damages.  Where  a 
man  promises  marriage  and  seduces  the 
woman,  the  sedaction  makes  it  the  more 
incumbent  upon  him  to  marry  her ;  and 
with  regard  to  the  second  part  of  the 
allegation  in  paragraph  4  of  the  state- 
ment of  claim;  when  the  man  has  inflicted 
such  an  injury  as  is  there  described,  it  is 
still  more  incumbent  upon  him  to  marry 
her.  These  circumstances  make  the 
breach  more  damaging  to  the  plaintiff.  I 
adopt  the  language  of  Mr.  Justice  Willes 
iR  Berry  v.  Da  Oosta  (1),  where  he  points 
out  the  consequences  of  seduction  in  a 
case  like  this,  and  says  that  they  are 
matters  which  the  jury  might  legitimately 
take  into  consideration.  I  agree  abso- 
lutely that  the  matters  in  question  here 
were  proper  for  the  jury  to  act  upon. 

We  have  to  consider,  first,  whether 
since  the  Judicature  Acts  these  facts  can 
be  properly  pleaded.  It  is  clear  that 
they  conld  not  before  the  Judicature 
Acts.  They  are  facts  which  went  to  in- 
crease the  damages,  and  were  not  per- 
tinent to  the  cause  of  action,  which  could 
be  as  well  made  out  whether  they  were 
pleaded  or  not.  The  question  is,  whether 
such  &cts,  under  Order  XIX.  rule  4,  may 
be  properly  pleaded,  not  being  material 
to  the  cause  of  action,  with  respect  to  the 
defence  in  the  action,  but  being  material 
to  the  question  of  damages.  In  my  opinion 
they  may  be  pleaded  now,  though  they 
could  not  before  the  Judicature  Acts. 
Rule  4  says  that  the  statement  must  be 
"of  the  material  facts  on  which  the  party 
relies,"  not  "facts  on  which  the  party  re- 
lies material  to  the  issue."  The  plaintiff 
here  "relies"  on  the  facts  alleged  in  para- 
graph 4.  Therefore  they  are  properly 
pleaded,  though  not  necessary  to  the 
liability  of  the  defendant.  It  is  said  that 
the  defendant  is  put  into  a  difficulty  as  to 
traversing  or  admitting  them.  But  he  is 
not  bound  to  traverse  them.  Though 
they  are  properly  stated  in  the  claim,  yet, 
inasmuch  as  they  are  not  facts  material 
to  the  cause  of  action,  the  mere  fact  of 
not  traversing  them  would  not  be  an 
admission  of  them.     Therefore  he  is  not 


called  upon  to  traverse  them,  though  I  do 
not  see  how  he  would  be  injured  if  he 
were.  If  they  were  not  properly  pleaded 
under  rule  4  of  Order  XjDL,  I  think  the 
defendant  would  fail  in  shewing  that  the 
Court  ought  to  strike  them  out  upon  any 
of  the  grounds  mentioned  in  role  1, 
Order  XXYII.  They  cannot  be  struok 
out  unless  brought  within  that  rule, 
even  if  they  are  not  properly  pleaded 
under  rule  4  of  Order  XIX.  If  they  are 
to  be  struck  out  it  must  be  by  reason  of 
their  being  scandalous,  or  tending  to 
prejudice  or  embarrass  the  fair  trial  of 
the  action.  I  have  already  stated  that 
they  may  be  properly  given  in  evidence 
at  the  trial.  It  seems  to  me  that  the 
mere  fact  of  stating  them  in  the  pleadings 
cannot  tend  to  embarrass  or  prejudice 
the  fair  trial  of  the  action ;  on  the  con- 
trary, they  are  necessary  for  the  fair  trial 
of  the  action.  If  so,  it  is  impossible  to 
say  that  because  they  state  a  scandalous 
fact  they  are  therefore  "  scandaloos  *' 
within  the  meaning  of  the  rule. 

I  am  clearly  of  opinion  that  these 
matters  could  be  properly  pleaded  within 
rule  4  of  Order  aTa.,  and  that,  if  im- 
properly pleaded,  they  cannot  be  struck 
out  as  being  within  the  grounds  stated  in 
rule  1  of  Order  XXVU. 

Appeal  allotoed. 


Solicitors — T.  J.  Robinson,  for  plaintiff; 
Lewis,  for  defendant. 


[IN  THE  QUEENS  BENCH  DIVISION.] 

{WALLIKQTON  (appellant)  v.  hos- 
KiNS  (respondent). 
STONE  AND  OTHERS  i;.  SAHB. 
PICTOR  AND  OTHERS  V.  SAUB. 

Highways — Highways  and  Locomotives 
Amendment  Act,  1878  (41 8f  42  Vict.  c.  77), 
s.  23 — Excessive  Weight  aim  Extra>ord%nary 
Traffic — Industry  of  Neighbourhood — Stone 
Quarries. 

[For  the  report  of  the  above  case,  see 
50"Law  J.  Rep.  M.0. 19.] 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.  1  BUEGKSS  AND  ANOTHBE  V, 

March  4.  >  the  northwich  local 
Dec.  11, 18, 21.  J      BOARD. 

Public  HeaUh  Act,  1875,  w.  149  and  308 
— Urban  Sanitary  Authority — Street,  sub- 
sidence of,  raisitig  of— Bights  of  Ovmer  of 
Premises  abutting. 

The  plaintiffs  were  owners  of  houses  abut- 
ting on  the  High  Street  in  the  town  of 
Northwich,  Northwich  is  situate  on  a  bed 
of  rock  salt,  and^  in  consequence  of  the 
exhaustion  of  the  salt  by  natural  and  other 
causes,  the  surface  of  the  ground  from  tims 
to  time  subsides  to  a  considerable  extent. 
In  1870  the  surface  of  High  Street  had 
subsided;  it  was  then  raised  to  what  wa^s 
estimated  to  Jiave  been  its  former  level,  and 
the  plaintiffs*  houses  were  built  at  the  same 
time.  In  1876  the  surface  of  the  High 
Street,  together  with  the  plaintiffs'  houses, 
had  again  subsided.  The  defendants,  a 
local  board,  acting  under  the  Public  Health 
Act,  1875,  restored  the  road  to  the  level  it 
ic€u  in  1870 — a  height  which  was  found, 
having  regard  to  the  obstruction  caused  by 
occasional  floods,  to  be  reasonahly  necessa/ry 
for  the  ordinary  traffic,  but  putting  floods 
out  of  the  question,  and  having  regard  mdy 
to  the  inconvenience  caused  to  the  ordinary 
traffic  in  times  other  than  the  times  of  flood, 
was  not  necessary  to  so  grecU  an  extent. 
The  plaintiffs  raised  their  houses  to  the 
same  level  by  means  of  expensive  machinery, 
and  sought  by  arbitration  proceedings  under 
sections  179  and  180  of  the  Public  Health 
Act,  1875,  to  recover  from  the  defendants  the 
expenses  thereby  incurred : — Held,  that  the 
plaintiffs  could  not  recover  from  the  defen- 
dants, for  that  they  possessed  vho  rights 
which  the  defendants  had  infringed;  nor 
had  the  plaintiffs  any  right  to  compensation 
under  section  308  of  the  Pvhlic  Health 
Act,  1875,  for  that  the  acts  done  by  the  de- 
fendants were  not  "  an  exercise  of  any  of 
the  powers  of  the  Act,**  but  a  fulfilment  of 
their  duty  as  surveyors  of  highways  con- 
ferred on  them  by  section  144. 

This  WB8  an  action  brought  by  the 
plaintiffs  to  recover  certain  compensation 
and  costs  awarded  as  hereinafter  men- 
tioned ;  and  bj  order  of  Master  Bennett, 
dated  the  4th  of  June,    1878,  it    was 


ordered  that  a  Special  Csise  should  be 
stated  for  the  opinion  of  the  Court. 

CASE. 

1.  The  plaintiffs  are  owners  of  houses 
and  shops  abutting  on  the  High  Street  in 
the  town  of  Northwich  in  Cheshire. 

2.  The  defendants  are  a  local  board 
acting  under  the  Public  Health  Act,  1875, 
and  other  Acts  incorporated  therewith, 
and  having,  inter  alia,  in  respect  of  a 
district  within  which  the  said  High  Street 
is  situate,  the  powers  conferred  by  the 
said  Act  on  urban  sanitary  authorities, 
including  those  of  surveyors  of  highways. 

3.  The  town  of  Northwich  is  situate 
above  a  bed  of  rock  salt.  This  salt  is 
gradually  eaten  away  by  fresh  water  and 
so  forms  brine.  The  brine  flows  under 
the  town  of  Northwich  at  a  depth  which 
is  estimated  from  100  to  200  feet.  It  is 
pumped  up  at  several  works  in  the  neigh- 
bourhood of  the  town,  where  salt  is 
manufactured.  There  is  no  pumping  of 
the  brine  within  half  a  mile  of  the  town 
of  Northwich.  It  is,  however,  to  be 
taken  as  a  &ct  for  the  purpose  of  this 
case,  that  the  pumping  of  the  brine  at 
some  of  the  above-mentioned  works  by 
abstracting  the  salt  lying  under  the  town 
of  Northwich  causes  from  time  to  time  a 
subsidence  of  the  surface  of  the  ground 
upon  which  the  houses  and  street  in  the 
1st  paragraph  mentioned  are  situate.  It 
is  admitted  for  the  purpose  of  this  case 
that  it  is  not  in  the  power  of  the  plaintiffs 
or  the  defendants  to  prevent  the  pumping 
of  the  briue  or  the  consequent  subsidence 
of  the  ground. 

4.  The  plaintiffs*  present  houses  were 
rebuilt  in  1870  on  the  site  of  two  houses 
which  had  become  dilapidated  owing  to 
the  subsidence  of  the  ground  caused  as 
before  mentioned.  The  street  mentioned 
in  the  Ist  paragraph  was  at  the  same  time 
repaired  and  restored  to  what  was  esti- 
mated to  have  been  its  former  level.  The 
plaintiffs'  houses  were  rebuilt  upon  a  plan 
to  admit  of  their  being  raised  from  time 
to  time  as  occasion  might  require  by  means 
of  screw  jacks.  The  houses  were  made 
to  rest  upon  a  foundation  of  timber 
bolted  and  tied  together  firmly,  so  that 
the  whole  fabric  might  be  raised  in  one 
mass  by  powerful  screws  at  a  compara« 
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tivelj  small  expense,  and  so  as  to  avoid 
the  necessity  of  the  said  houses  having  to 
be  rebuilt  in  case  it  should  become  neces- 
sary to  raise  them.  They  were  so  raised  in 
1873,  the  ground  and  houses  having  sub- 
sided from  the  above-mentioned  causes, 
and  the  road  was  at  the  same  time  repaired 
and  restored. 

6.  By  the  month  of  October,  1876,  the 
surface  of  the  High  Street  at  the  part  on 
which  the  said  houses  of  the  plaintiffs 
abutted,  for  some  distance  on  either  side, 
together  with  the  houses  abutting  on  it, 
had  again  subsided  considerably,  and  to 
a  depth  of  five  or  six  feet,  or  thereabouts, 
in  the  lowest  spot.  The  street  and  houses 
on  either  side  of  that  spot  subsided  in  a 
gradual  slope  towards  it,  the  houses 
leaning  slightly  on  one  side.  The  houses 
were  at  the  same  height  above  the  surface 
of  the  roadway  as  they  had  been  before 
the  subsidence,  and  there  were  the  same 
fEkcilities  for  ingress  and  egrees  as  before, 
but  the  whole  was  at  a  lower  level,  gra- 
dually declining  towards  the  spot  above 
mentioned,  where  the  subsidence  was 
greatest.  The  surflEice  of  the  roadway 
remained  continuous,  so  that  traffic  could 
pass  along  it  as  before,  but  the  roadway 
was  in  a  curved  hollow,  and  at  the  level  to 
which  it  had  subsided  was  liable  to  be 
flooded,  and,  in  &ct,  was  flooded,  at  times 
so  as  to  render  traffic  impossible. 

6.  Salt  has  been  manufactured  from 
brine  in  the  neighbourhood  of  Northwich, 
in  the  manner  described  in  the  3rd  para- 
graph, ever  since  the  16th  century.  In 
consequence  of  the  working  of  salt  the 
land  in  the  whole  neighbourhood  of  the 
town  of  Northwich  has  been  sinking  for 
at  least  150  years  now  last  past,  and  the 
piece  of  roadway  mentioned  in  paragraph 
5  of  this  case  has  from  time  to  time 
during  that  period  been  a  source  of  ex- 
pense to  the  township,  often  requiring 
repairing  and  filling  up,  sometimes  to  the 
extent  of  many  feet  at  a  time,  and  this 
has  been  absolutely  necessary  to  keep  it 
above  water  in  time  of  flood.  In  the 
year  1858  the  surveyor  of  the  highway 
repaired  and  restored  the  said  street.  In 
the  years  1863, 1864  and  1871  it  was  also 
again  repaired  and  restored  by  the  then 
local  board.  On  the  occasion  of  the  works 
in  1871,  the  houses,  now  the  plaintiffs*, 


were  rebuilt  as  mentioned  in  paragraph  4. 
On  each  of  these  occasions  the  works 
done  were  similar  to  those  hereinafter 
mentioned.  No  compensation  has  ever 
yet  been  paid  in  respect  of  such  repairing 
and  restoring. 

7.  In  the  months  of  October  and  No- 
vember, 1876,  the  defendants  did  certain 
work  to  the  said  roadway  of  the  High 
Street,  which  the  plaintiflPs  contend  to 
have  been  a  raising  of  the  street  within 
the  meaning  of  section  149  of  the  Pablic 
Health  Act,  1875,  and  an  exeroiae  by 
them  of  the  powers  conferred  on  them 
by  that  section,  but  which  the  defendants 
contend  to  have  been  a  repairing  and 
restoring  of  the  roadway,  and  merely  a 
fulfilment  of  their  duty  as  "suryeyor  of 
highways.** 

8.  The  following  extracts  from  minute 
books  kept  by  the  defendants  shew  the 
proceedings  of  the  defendants  in  reference 
to  the  said  work,  and  the  resolntion  in 
pursuance  of  which  it  was  carried  out : — 

"  1876.  June  19.  That  the  surveyor  be 
directed  to  prepare  an  estimate  of  raising 
High  Street  from  Mr.  Bratt's  shop  to  the 
county  stone.  Castle  Street;  from  Mr. 
Gookson's  to  Mr.  Williams's  snrgery  and 
Wilton  Street,  opposite  Dr.  Joynson. 

**  That  the  pavement  and  letts  from 
Mr.  Bratt's  to  the  county  stone  in  High 
Street  be  at  once  taken  up,  and  the 
street  gradually  raised. 

**  Aug.  24.  A  deputation  having  waited 
on  the  committee  for  the  purpose  of  dis- 
cussing the  raising  of  the  High  Street, 
and  particularly  the  height  necessary  to 
raise  it — 

"It  is  resolved  that  the  oommittee 
recommend  to  the  board  that  the  street  be 
raised  four  feet  at  the  lowest  point. 

"  Aug.  30.  That  the  recommendation 
of  the  committee  to  raise  High  Street  fonr 
feet  at  the  lowest  point  be  amended  by 
inserting  the  word  *  three'  instead  of 
*  four.' 

"  Nov.  3.  A  deputation,  consisting  of 
owners  of  property  in  High  Street,  at- 
tended the  meeting,  and  stated  that 
they  were  of  opinion  that  the  surveyor 
proposed  raising  the  street  three  feet  six 
inches,  instead  of  three  feet  as  agreed  by 
the  board  and  committee,  having  fully  dis- 
cussed  the  matter — 
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*'  It  was  resolved  that  the  committee 
inspect  the  road  at  two  p.m.  to-morrow. 

'*  Nov.  6.  That  the  recommendation  of 
the  hoard  to  raise  High  Street  four  feet 
he  adhered  to.  That,  if  possible,  the 
parapet  opposite  the  shop  occapied  by 
Messrs.  Burgess  be  kept  saffioiently  high 
to  render  a  step  unnecessary. 

"  Nov.  8.  That  the  surveyor  be  in- 
structed to  macadamise  High  Street, 
making  no  further  alteration  in  the  level 
of  the  ballast  than  is  necessary  for  the 
formation  of  the  street." 

9.  The  works  done  were  as  follows : 
Materials  were  put  on  the  surfisKse  of  the 
roadway  so  as  to  make  the  surface  imme- 
diately above  the  point  of  the  lowest 
subsidenoe  about  four  feet  three  inches 
higher  than  it  was  at  the  time  of  the 
oommenoement  of  the  work.  The  de- 
fendants in  determining  the  height  at 
which  they  would  leave  the  surface  of 
the  roadway  had  not  regard  to  the  depth 
of  the  then  last  subsidence,  but  were 
guided  by  their  view  of  what  would 
best  meet  the  requirements  of  the  dis- 
trict and  make  the  most  efficient  roadway. 

10.  The  works  were  done  without  the 
consent  of  the  owners  of  the  houses 
abnttinff  on  the  street. 

11.  The  defendants  upon  beginning 
the  said  works  gave  notice  to  the  plain- 
tiffs and  the  other  owners  of  the  houses 
adjoining  that  they  were  about  to  eze- 
onte  them,  and  the  plaintifis  then  com- 
menced to  raise  their  houses,  and  they 
were  raised  simultaneously  with  the  exe- 
cution of  the  works  to  the  roadway,  and 
their  houses  were  so  raised  by  means  of 
the  mechanical  contrivance  described  in 
paragraph  4  of  this  case.  The  execution 
of  we  said  works  by  the  defendants 
necessitated  the  raising  of  the  plaintiffs' 
hooses. 

12.  After  the  works  had  been  com- 
pleted,  the  plaintiffs  claimed  from  the 
defendants  compensation  for  the  damage 
which  they  alleged  to  have  been  done 
them  by  the  raising  of  the  street,  and  they 
rested  their  claim  to  such  compensation 
on  section  808  of  the  Public  Health  Act, 
1875.  The  defendants  denied  and  still 
deny  their  liability  to  make  the  plaintiffs 
any  compensation. 

18.  The  plaintiflh  nominated  William 
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Wynne  Foulkes,  Esq.,  a  Judge  of  County 
Courts,  to  be  arbitrator  in  their  behalf, 
and  they  claimed  to  do  so  pursuant  to 
sections  179  and  180  of  the  Public  Health 
Act,  1875.  The  defendants  within  four- 
teen days  after  such  nomination  denied 
that  they  were  liable  to  make  compensa- 
tion, and  disclaimed  the  jurisdiction  of 
the  said  William  Wynne  Foulkes,  Esq., 
and  took  no  part  in  any  proceedings  had 
or  done  by  him  as  arbitrator  on  the  ground 
that  he  had  no  jurisdiction.  They  de- 
clined to  appoint  or  acquiesce  in  the  ap- 
pointment of  an  arbitrator,  and  after  the 
expiration  of  fourteen  days  after  the 
nomination  of  the  said  arbitrator  he  sat 
and  took  evidence,  at  the  instance  of  the 
plaintiffs,  for  the  purpose  of  ascertaining 
whether  damage  had  been  done  to  the 
plaintiffs  by  the  works  done  to  the  street, 
and  the  amount  of  such  damage  (if  any). 
The  plaintiffs  claimed  as  such  damage 
the  amount  of  the  expense  they  had  in- 
curred by  raising  their  houses  as  men- 
tioned in  paragraph  11  of  this  case,  and 
gave  evidence  of  such  amount.  The 
defendants  did  not  attend  and  took  no 
part  in  the  proceedings  before  the  said 
arbitrator. 

14.  The  arbitrator  made  his  award,  by 
which  he  awarded  to  the  plaintiffs  the 
sum  of  1802.,  and  directed  that  the  de- 
fendants should  pay  that  sum  and  the 
costs  of  the  reference. 

15.  The  plaintiffs  have  demanded  pay- 
ment of  the  said  sums  of  1302.  and  312. 
Ss,  lOd.j  and  the  defendants  have  denied 
their  liability  to  pay  the  same  or  either 
of  them. 

The  question  for  the  opinion  of  the 
Court  is,  whether,  opon  the  facts  herein- 
before stated,  the  plaintiffs  are  entitled 
to  recover  the  said  sums  of  1302.  and 
312.  Ss,  1062.,  or  either  of  them. 

The  Common  Pleas  Division  of  the 
High  Court  of  Justice  having  remitted 
the  Special  Case  to  the  arbitrator  with 
the  following  question  : — 

"  Was  the  raising  of  the  road  reason- 
ably necessary  to  put  it  in  a  proper  state 
for  traffic?— or,  in  other  words,  could  the 
road  have  been  put  permanently  into  a 
proper  state  for  traffic  as  economically 
and  efficiently  without  being  raised  to 
nearly  its  old  level  as  by  being  so  raised  P — 
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and  evidence  having  been  adduced  by 
both  parties, — 

It  was  contended  before  the  arbitrator 
by  the  connsel  for  the  plaintiffs  that  the 
trae  meaning  of  the  above  question  was, 
whether  or  not  it  was  reasonably  necessary 
for  the  defendants  to  execute  the  works 
referred  to  in  the  9th  paragraph  of  the 
Special  Case  in  discharge  of  a  duty  im- 
posed upon  them  by  law  so  as  to  prevent 
the  road  remaining  at  the  time  of  the  com- 
mencement of  the  said  works,  or  becoming, 
within  a  period  which  could  then  reason- 
ably be  foreseen,  in  a  condition  which 
would  render  the  parish  liable  to  an  in- 
dictment for  non-repair.  This  construc- 
tion of  the  question  was  not  assented  to 
by  the  learned  counsel  for  the  defendants. 

Under  these  circumstances  the  follow- 
ing findings  of  fact  were  stated  by  the 
arbitrator : — 

Before  and  at  the  commencement  of  the 
works  in  the  9th  paragraph  of  the  case 
mentioned,  the  road  was  sinking  gradually. 
The  sinking  was  progressing  most  rapidly 
at  or  near  the  same  spot,  so  that  the  lowest 
part  of  the  depression  already  existing 
would  have  gradually  deepened  and  the  in- 
clination of  the  road  way  on  each  side  would 
have  become  steeper.  The  deepest  part 
of  the  depression,  which  was  near  a  sharp 
curve  in  the  street,  was  already  before 
the  commencement  of  the  works  men- 
tioned in  the*  case  a  source  of  incon- 
venience to  the  traffic  at  times  other  than 
times  of  flood,  which  inconvenience  would 
have  increased  as  the  depression  deepened. 
Moreover,  the  gradual  deepening  of  the 
hollow  rendered  the  ^roadway  more  and 
more  liable  to  be  flooded  in  times  of  ex- 
cessive rains,  causing,  during  the  contin- 
uance of  the  flood,  serious  inconvenience 
to  and  occasionally  the  complete  ob- 
struction of  the  ordinary  traffic.  If  the 
road  had  been  raised  to  a  less  height 
than  that  mentioned  in  the  9th  paragraph 
of  the  case,  having  regard  to  the  con- 
tinuing depression  above  mentioned,  the 
road  would  have  required  to  have  been 
raised  again  after  the  lapse  of  a  shorter 
time  than  will  be  required  under  the 
existing  circumstances,  and  thus  a  greater 
expense  would  have  been  incurred. 

As  the  result  of  the  facts  above  stated, 
and  assuming  the  construction  put  by  the 


learned  counsel  for  the  plaintiffs  upon  the 
above-mentioned  question  to  be  correct, 
the  arbitrator  found  that,  having  regard 
to  the  obstruction  to  traffic  caused  by 
the  floodings  of  the  road  during  their 
continuance,  the  raising  of  the  road  was 
reasonably  necessary  to  put  it  in  a  proper 
state  for  traffic,  and  that  the  said  road 
could  not  have  been  put  permanently  into 
a  proper  state  for  traffic  as  economically 
or  as  efficiently  without  having  been  raised 
to  the  extent  and  in  the  manner  de- 
scribed in  the  Special  Case. 

On  the  other  hand,  on  the  above-men- 
tioned assumption,  if  the  consideration  of 
the  liability  of  the  road  to  occasional 
flooding  be  excluded,  and  having  regard 
only  to  the  inconvenience  caused  to  the 
ordinary  traffic  in  times  other  than  times 
of  flood  by  the  continuing  depression 
above  mentioned,  the  arbitrator  found 
that  though  the  raising  of  the  road  to  the 
extent  and  in  the  manner  described  in  the 
Special  Case  was  a  reasonable  and  prudent 
act  on  the  part  of  the  defendants,  yet 
such  raising  was  not  necessary  to  put 
the  road  in  a  proper  state  for  trafBc. 

The  case  was  argued  on  the  4th  of 
March,  1880.  It  was  then  remitted  to 
the  arbitrator  with  the  above  question, 
and  was  re-argued  on  the  llih  and  18th 
of  December,  1880. 

Ghannelly  for  the  plaintiffs. — The  defen- 
dants have  raised  the  road,and  this  was  done 
by  them  in  exercise  of  the  powers  of  the 
Public  Health  Act,  1875  (38  <fc  39  Vict. 
c.  55  (1)  ;  as  by  reason  of  this  the  plain- 
tiffs sustained  damage,  they  are  entitled 
by  section  308  (2)  to  have  compensation 

(1)  The  Public  Health  Act,  1876  (38&39  Vict, 
c.  66),  8.  149 :  *•  All  streets  being  or  which  at  anj 
time  become  highways  repairable  bj  the  inhabi- 
tants at  large  ....  shall  vest  in  the  urban  au- 
thority. The  urban  authority  shall  from  time  to 
time  cause  all  such  streets  to  be  levelled,  metalled, 
flagged,  channelled,  altered  and  repaiired  as  oc- 
casion may  require ;  they  may  from  time  to  time 
cause  the  soil  of  any  such  street  to  be  raiaed, 
lowered  or  altered  as  they  may  think  flt." 

(2)  The  Public  Health  Act,  1876  (38  &  39 
Vict.  c.  64),  s.  308  :  "  Where  any  person  sostains 
any  damage  by  reason  of  the  exercise  of  any  of 
the  powers  of  this  Act,  in  relation  to  any  matter 
as  to  which  he  is  not  himself  in  defiaialt,  fall  com- 
pensation shall  be  made  to  sach  person  by  the 
local  authority  exercising  such  powers ;  and  any 
dispute  as  to  the  fact  of  damage  or  amount  of 
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made  to  ihem  by  the  defendants — Nutter 
T.  Ths  Accrington  LocaX  Board  of  Health 
(3)  shews  that  because  a  street  is  also  a 
turnpike  road  the  party  injured  is  not 
depnyed  of  his  right  to  compensation 
under  the  Act.  What  the  defendants  did 
in  the  present  case  was  not  simply  to 
repair  the  road  after  its  subsidence,  but  to 
make  an  alteration  and  improvement, 
which  they  had  no  power  to  do  except 
under  the  powers  given  to  them  by  the 
Act.  The  owner  of  property  abutting  on 
a  highway  has  distinct  rights :  he  has 
frontage  rights,  and  the  right  of  ing^ss 
and  egress  at  any  period.  The  injury 
to  the  plaintiff's  estate  is  one  of  a  per- 
manent character,  for  which  he  would  be 
entitled  to  maintain  an  action — Beckett 
V.  The  MidUmd  Bailwa/y  Company  (4), 
The  Metropolitan  Board  of  Works  v. 
McCarthy  (5). 

McIrUyre  {Horace  Broum  with  him),  for 
the  defenduits. — ^To  entitle  the  plain- 
tiffs to  compensation  under  section  308, 
there  must  have  been  an  injury  committed 
by  the  defendants  which  would  have  been 
actionable  but  for  the  statute — Bickett  v. 
The  MetropcliUm  Bailway  Company  (6). 
The  damage  was  caused  by  the  subsi- 
denoe,  and  this  subsidence  was  not  from 
any  act  of  the  defendants,  but  from  the 
pumping  of  the  brine  by  persons  over 
whom  the  defendants  had  no  control,  and 
for  whose  acts  they  were  not  answerable. 
The  defendants  have,  in  fact,  only  re- 
stored the  road  to  its  level  before  the 
snbsidenee.  Had  they  altered  the  posi- 
tion of  the  road  firom  the  level  at  which 
the  plaintiffs  had  a  right  of  ingress  and 
egress,  no  doubt  the  plaintiffs  would  have 
had  a  cause  of  action,  but  they  have 
merely  restored  the  road  to  the  original 
level,  which  was  the  level  at  which  the 
plaintiffs'  houses  were  built. 

What  the  defendants  have  done  was 
not  done  by  them  in  exercise  of  any 

eompenBation  shall  be  settled  by  arbitration  in 
manner  proyided  bj  this  Act." 

(8)  47  Law  J.  Bep.  a.B.  521 ;  Law  Rep.  4 
aB.  D.  875. 

(4)  87  Law  J.  Rep.  C.P.  11;  Law  Rep.  3  C.P. 
82. 

(5)  43  Law  J.  Bep.  C.P.  385 ;  L«iw  Rep.  7  K 
ic  JL  App.  248. 

(6)  86  Law  J.  Bep.  Q.B.  205 ;  Law  Rep.  2  E. 
ft  X.  App.  175. 
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power  given  by  the  Act,  but  in  perform- 
ance of  their  duty  as  surveyors  of  high- 
ways under  section  144,  by  which 
**  every  urban  authority  shall,  within  their 
district,  exclusively  of  any  other  persoiji, 
execute  the  office  of  and  be  surveyor  of 
highways.''  This  being  a  road  repairable 
by  the  inhabitants  they  were  bound  to 
keep  it  in  the  best  condition  for  traffic. 
The  reinstating  the  road  is  the  duty  of  the 
surveyor  of  highways  or  of  the  inhabi- 
tants of  the  parish,  unless  it  was  abso- 
lutely destroyed — The  Queen  v.  Oreenhow 
(7).  Before  the  defendants  can  be  made 
liable  it  mast  be  shewn  that  what  they 
did  was  in  exercise  of  powers  conferred 
by  section  149. 

GhanneUf  in  reply. — The  defendants  are 
under  no  common-law  liability  to  restore 
the  road.  A  parish  cannot  be  convicted 
for  not  rebuilding  a  sea  wall  washed  away 
by  the  sea,  over  the  top  of  which  the 
alleged  way  passed.  The  Queen  v.  The 
Inhabitants  of  Paid  (8).  In  Lyon  v.  The 
Fishmmigers'  Company  (9)  Lord  Cairns 
says,  "  It  would  be  the  height  of  ab- 
surdity to  say  that  a  private  right  is  not 
interfered  with  when  a  man  who  has  been 
accustomed  to  enter  his  house  from  a 
highway  finds  his  door  made  impassable, 
so  that  he  no  longer  has  access  to  his 
house  from  the  public  highway."  It  is 
found  that  the  defendants'  means  of  access 
has  been  interfered  with  by  raising  the 
road  to  what  was  reasonably  necessary  to 
put  it  in  a  proper  state  for  traffic,  and 
this,  it  is  submitted,  was  an  exercise  of  the 
powers  conferred  by  section  149  of  the 
Public  Health  Act,  1875. 

Cur,  adv.  vult 

LiNDLEY,  J.  (on  Dec.  21.) — In  order  that 
the  plaintiff  may  succeed  in  this  action 
he  must  shew,  first,  that  he  had  some 
right  which  the  defendants  have  in- 
fringed ;  secondly,  that  he  has  sustained 
damage  by  reason  of  the  exercise  by 
the  defendants  of  some  of  the  powers 
conferred  upon  them  by  the  Public  Health 

(7)  45  Law  J.  Rep.  M.C.  141  ;  Law  Rep.  1  Q.B. 
D.  703. 

(8)  2  Moo.  &  R.  307. 

(9)  46  Law  J.  Rep.  H.L.  68 ;  Law  Rep.  1  App. 
Cas.  662. 
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Act,  1876  (38  &  89  Vict.  c.  55).  It  ie 
neoessary  for  him  to  shew  that  he  has 
some  right  which  the  defendants  have  in- 
fringed, for  it  is  now  a  well-settled  prin- 
ciple that  a  person  is  not  entitled  to 
compensation  for  damage  done  to  him  by 
a  public  authority  acting  under  the  powers 
of  an  Act  of  Parliament  unless  he  could 
have  maintained  an  action  for  such  damage 
if  the  statute  had  not  authorised  the  acts 
causing  the  damage — Bickett  v.  The  Metro* 
politan  Railway  Gompcmy  (6).  I  proceed, 
therefore,  to  enquire  what  rights  the 
plaintiff  had  in  respect  of  his  house  and 
the  road  in  question. 

The  plaintiff  does  not  allege  that  he 
had  any  prescriptive  rights — e,g,  to  light 
— which  have  been  infringed  by  the  defeu. 
dants.  He  does  not  allege  that  before 
the  passing  of  the  Public  Health  Act, 
1875,  he  was  the  owner  of  the  soil  over 
which  the  road  runs.  But  as  prima  facie 
such  soil  or  some  part  of  it  would  belong 
to  him  as  adjoining  owner,  and  as  at 
common  law  the  owner  of  land  over  which 
a  highway  runs  may  maintain  trespass  for 
anything  unlawfully  put  on  such  high- 
way—  see  Lade  v.  Shepherd  (10),  8t. 
Mary  J  Newington  v.  Jacobs  (11) — -it  may 
be  as  well  to  shew  that  the  plaintiff  can- 
not maintain  this  action  in  his  character 
of  owner  of  the  road. 

By  section  149  of  the  Public  Health 
Act,  1875  (38  A  39  Vict.  c.  55),  the  high- 
way in  question  was  vested  in  the  local 
board,  and  vested  in  them  so  as  to  confer 
upon  them  the  property  in  and  possession 
of  the  surface  of  the  soil  even  as  against 
the  former  owner  thereof — see  Ooverdale 
V.  Charlton  (12)  and  Bolls  v.  The  Vestry 
of  Southwark  (13),  where  the  effect  of 
the  above  section  and  the  sense  in  which 
the  tfoil  is  vested  in  the  local  board  are 
discussed  and  determined.  It  follows 
that  the  owner  of  the  land  adjoining  the 
highway  cannot  as  owner  of  the  soil  of 
the  highway  itself  maintain  an  action 
against  the  local  board  for  putting  mate- 

(10)  2  Str.  1004. 

(11)  41  Law  J.  Rep.  M.C.  72;  Law  Rep.  7 
Q,B.  47. 

(12)  48  Law  J.  Rep.  Q.B.  128;  Law  Rep.  4 
Q.B.  D.  104. 

(13)  49  Law  J.  Rep.  Cbanc.  691 ;  Law  Rep.  14 
Oh.  D.  786. 


rials  on  the  highway  in  excess  of  what 
might  be  requii^  for  merely  rendering  it 
fit  for  traffic.  In  other  wokIs,  if  the  old 
forms  of  action  were  still  in  uso  the  plain- 
tiff, even  if  owner  of  the  soil  under  the 
highyray,  could  not  maintain  an  action  of 
trespass  against  the  local  board  for  patting 
on  his  land  more  materials  than  a  snr- 
veyor  of  highways  could  justify.  They 
are  the  owners  of  the  surmce,  and  even 
if  they  have  overloaded  that  snr&oe  no 
injury  has  been  done  to  the  plaintiff  by 
SQch overloading;  moreover,  the  plaintiff's 
inability  to  maintain  such  an  action  is  the 
consequence  of  section  149,  which  changes 
the  ownership  of  the  soil.  It  is  not  the 
consequence  of  any  exercise  of  any  of  the 
powers  conferred  on  the  local  board,  and 
the  plaintiff  cannot  claim  compensation 
on  the  footing  of  any  trespass  to  his  pro- 
perty. Nor  does  he  in  truth  put  forward 
his  claim  on  that  ground.  The  plaintiff 
relies,  and  is  driven  to  rely,  on  the  injury 
done  to  his  house  in  raising  the  road  in 
^nt  of  it.  But  in  order  to  establish 
any  right  of  action  or  to  compennation 
for  this  injury  he  must  shew  that  he  is 
entitled  to  have  the  road  kept  at  the  level 
at  which  it  was  after  it  subsided.  No 
right  short  of  this  will  avail  him.  The 
right  alleged  to  have  been  infringed  is 
the  plaintiffs  right  to  pass  and  repass 
from  his  house  to  the  road,  and  from 
the  road  to  his  house.  The  right  of  a 
person  who  has  a  house  or  land  abutting 
on  a  highway  to  pass  and  repass  from 
one  to  the  other  is  incontestable,  and  must 
be  conceded  to  the  plaintiff — I^fon  v.  The 
Fishmongers*  Company  (9)  ;  but  where,  as 
in  this  case,  he  is  not  the  owner  of  the 
soil  of  the  highway,  his  right  so  to  pass  and 
repass  is  a  consequence  of  the  dedication 
of  the  highway  to  the  public  ;  and  if  the 
plaintiff  could  shew  that  the  highway  had 
been  dedicated  to  the  public  at  the  level 
to  which  it  accidentally  sunk,  he  would 
have  bad  a  right  of  access  at  that  level,  and 
a  right  of  action  if  the  level  was  altered 
to  his  detriment.  The  plaintiff's  right  of 
access  to  the  road  when  it  was  sunk  is 
not  open  to  controversy,  but  I  can  find 
neither  principle  nor  authority  for  sayinsr 
that  he  had  a  right  to  have  the  road 
which  had  recently  accidentally  sunk 
n:iaintained  at  the  level  to  which  it  had 
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BO  Slink.  ITnleas,  however,  he  had  snch 
a  right  he  is  not  in  a  position  to  maintain 
that  any  right  of  his  is  infringed  if  the 
road  is  raised  to  the  height  at  which  it 
was  before  it  subsided. 

Even,  therefore,  if  the  defendants  in 
this  case  have  done  more  than  was  ne- 
cessary or  proper  for  repairing  the  road 
and  keeping  it  in  repair,  I  am  of  opinion 
that  the  plaintilE  has  failed  to  establish 
any  infringement  by  them  of  any  right 
of  his.  In  other  words,  in  my  opinion 
the  plaintifP  had  no  cause  of  action  and 
no  right  to  compensation. 

I  proceed  next  to  enquire  into  the 
question  whether  the  defendants  raised 
the  road  under  the  powers  conferred  upon 
them  by  the  Public  Health  Act,  or  whether 
they  did  so  under  the  powers  which  all 
highway  surveyors,  as  such,  can  exercise. 
In  one  sense  everything  the  defendants 
did  was  in  exercise  of  the  powers  con- 
ferred by  the  Public  Health  Act;  but 
by  the  expression,  "  exercise  of  any  of 
the  powers  of  this  Act,"  in  section  308, 
I  understand  new  powers  created  by  the 
Act  (namely,  by  section  149),  and  not 
powers  simply  transferred  by  the  Act 
from  the  highway  surveyor  to  the  local 
board  (namely,  by  section  144). 

The  duty  of  highway  surveyors  is  to 
repair  and  keep  in  repair  (5  <fc  6  Will.  4. 
c.  50.  s.  6),  which  means,  I  apprehend,  to 
keep  the  road  as  dedicated  to  the  public  in 
such  a  state  as  to  be  safe  and  fit  for 
ordinary  traffic.  An  occasional  flooding, 
even  if  it  temporarily  renders  a  highway 
impassable,  is  not  sufficient  to  sustain  an 
indictment  for  non-repair;  and  it  may 
be,  and  I  think  is,  true,  that,  even  if  the 
road  bad  not  been  raised,  it  might  never- 
theless have,  been  made  safe  and  fit  for 
traffic,  so  as  to  have  rendered  an  indict- 
ment unsustainable.  But,  considering 
that  the  road  had  only  recently  9unk, 
and  what  was  done  was  in  substance  to 
restore  it  to  the  state  in  which  it  was  be- 
fore it  sunk,  I  am  of  opinion  that  what 
the  defendants  did  was  not  in  exercise  of 
any  of  the  powers  conferred  upon  them 
by  the  Public  Health  Act,  but  was  done 
by  them,  if  not  strictly  in  performance  of 
their  duty  as  surveyors  of  highways,  at 
all  events  in  exercise  of  such  powers  as 
surveyors  have.  The  defendants,  it  is 
ypu  60.— 03.,  C.P.  &  ExcH. 
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true,  raised  the  level  of  the  road  as  it 
existed  after  the  accident,  but  they  did 
not  raise  the  road  higher  than  it  was 
before  the  accident,  nor  higher  than  it 
was  when  dedicated  to  the  public,  or 
when  vested  in  the  defendants.  If,  in- 
deed, the  old  road  had  been  at  the  level 
to  which  this  road  sunk,  and  had  been 
raised  from  that  level,  the  plaintiff  would, 
in  my  opinion,  ha^e  been  entitled  to  com- 
pensation, for  in  that  case  his  right  of 
access  would  have  been  infringed,  and 
the  defendants  could  only  have  justified 
their  acts  by  reason  of  their  exercise  of 
powers  created  and  conferred  upon  them 
by  the  statute.  But  under  the  peculiar  cir- 
cumstances of  this  case,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  no  com- 
pensation, first,  because  no  right  of  his 
has  been  infringed ;  and,  secondly,  because 
the  defendants  have  acted  under  powers 
transferred  to  them  as  surveyors,  and  not 
under  powers  created  by  the  statute. 

In  my  opinion,  therefore,  judgment 
should  be  entered  for  the  defendants. 

Lopes,  J. — The  question  is,  whether  the 
defendants,  in  the  circumstances  stated 
in  the  Special  Case,  have  exercised  a  power 
conferred  upon  them  by  the  Public  Health 
Act,  1875,  and  thereby  caused  damage 
to  the  plaintiffs,  or  whether  they  have 
merely  performed  a  duty  as  "  surveyor  of 
highways." 

In  order  to  maintain  this  action  upon 
the  award  and  to  recover  compensation 
from  the  defendants,  the  plaintiffs  must 
establish  that  the  defendants  have  done 
an  act  for  which  they  (the  plaintiffs) 
might  have  brought  an  action,  unless  the 
Legislature  had  authorised  it,  and  sub- 
stituted for  an  action  a  remedy  by  com- 
pensation. It  is  essential  to  consider  what, 
as  found  by  the  arbitrator,  the  defendants 
have  done.  They  have  restored  the  level 
of  the  road  to  about  what  it  was  in  1870, 
which  raising  the  arbitrator  finds,  having 
regard  to  the  obstruction  to  traffic  caused 
by  floods,  was  prudent  and  reasonably 
necessary  to  put  the  road  into  an  efficient 
and  permanent  state  for  traffic,  but,  put- 
ting floods  out  of  the  question,  and  having 
regard  only  to  the  inconvenience  caused 
to  the  ordinary  traffic  in  times  other  than 
the  times  of  flood,  was  not  necessary  to 
the  extent  stated  in  the  case.    I  believe 

2a 


226 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUBB. 


[N.  8. 


Burgest  y.  Northwich  Local  Board,  CJP, 

this  to  be  the  resnlt  of  what  the  arbitrator 
has  found. 

Some  raising,  therefore,  was  absolatelj 
necessary,  independently  of  any  floods, 
for  the  purposes  of  ordinary  traffic ;  this 
it  would  be  the  duty  of  the  "  surveyor  of 
highways  *'  to  do,  and  of  this  the  plain- 
tiffs could  not  complain.  So  far  as  the 
ratepayers  are  concerned,  the  "  surveyor 
of  highways  "  would  have  been  entitled 
to  do  more  than  this,  and  to  have  raised 
it  to  the  extent  stated  in  the  case,  and 
neither  the  plaintiffs  nor  anyone  else 
could  have  complained  unless  some  pri- 
vate right  of  theirs  was  infringed.  The 
plaintiffs  must  shew,  therefore,  that  the 
raising,  so  far  as  it  was  unnecessary  for 
the  ordinary  traffic,  was  an  infringement 
of  some  right  they  possessed  to  their 
injury. 

The  plaintiffs,  owners  of  houses  abut- 
ting on  a  highway,  would  have  a  right  of 
access  to  that  highway,  but  at  what  level  ? 
Not,  I  apprehend,  at  the  particular  level 
to  which  by  a  pure  accident  and  by  some 
convulsions  of  nature  the  road  had  been 
reduced,  through  no  fault  of  the  defen- 
dants— in  &ct,  by  some  means  for  which 
the  defendants  were  in  no  way  respon- 
sible. Could  the  plaintiffs  be  heard  to 
say.  We  are  entitled  to  have  the  road  at 
that  level  to  which  by  some  accident  it 
has  been  reduced,  or,  at  any  rate,  at  the 
level  required  by  the  mere  exigencies  of 
the  traffic ;  and  if  you  raise  it  an  inch 
beyond  that  level  we  have  a  cause  of  ac- 
tion against  you  ?  I  do  not  think  such  an 
action  would  be  maintainable,  and  if  not 
maintainable,  the  plaintiffs  are  not  en-' 
titled  to  compensation. 

Suppose  the  houses  had  sunk  and  the 
highway  remained  as  it  was  at  the  old 
level,  there  would  have  been  no  cause  of 
action.  Suppose  the  road  had  sunk  and 
the  houses  remained  at  the  old  level,  the 
plaintiffs  might  have  with  some  reason 
complained  if  the  defendants  did  not  raise 
the  road.  They  might  have  said,  By 
raising  the  road  in  1870  you  led  us  to 
believe  that  would  be  its  level  for  the 
future,  and  we  were  induced  thereby  to 
apply  expensive  machinery  in  order  to  be 
able  to  keep  our  houses  in  the  same  level 
with  your  road.  They  complain  now  be- 
cause the  houses  and  road  have  sunk  jpari 


passu,  and  they  are  compelled  to  call  in 
aid  the  machinery  they  erected  in  1870 
in  anticipation  of  the  event  which  has 
now  occurred.  But  this  is  a  very  excep- 
tional case,  and  must  be  looked  at  with 
regard  to  its  exceptional  circmnstances. 
1  am  inclined  to  think  that  in  determining 
what  is  the  duty  of  "  surveyor  of  high- 
ways,*' the  floods  cannot  be  regarded.  1 
think,  having  regard  to  the  circumstances 
stated  in  the  case,  the  defendants  were 
doing  nothing  more  than  their  duty  when 
they  restored  the  road  to  the  level  at 
which  it  was  placed  in  1870.  I  do  not 
think  in  so  raising  it  they  were  acting 
under  the  words  of  section  149  of  the 
Public  Health  Act,  1875,  "may  from 
time  to  time  cause  the  soil  of  any  such 
street  to  be  raised,  lowered  or  altered  as 
they  may  think  fit,"  but  were  acting 
under  the  words,  "shall  from  time  to 
time  cause  such  streets  to  be  repaired  as 
occasion  may  require."  1  think,  in  fact, 
they  were  performing  a  duty  as  "  surveyor 
of  highways,"  and  not  exercising  a  power 
as  the  "Local  Board  of  Northwich." 
They  raised  the  road  to  the  level  at  which 
it  was  placed  in  1870,  thinking  the  "  oc- 
casion "  so  "  required." 

Judgment  for  the  defendants,  toith 
costs. 


Solicitors — Allen  &  Son,  agents  for  W.  S.  Brad- 
burne,  Northwich,  for  plaintiffs ;  Sh&rpe,  Parkers 
&  Co.,  agents  for  Green  &  Dixon,  Northwich, 
for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
IftftO     ri>KBENHAM    (appellant)    v,    the 

j^         W        METROPOLITAN  BOARD  OF  WORKS 


(^      (respondents). 


Metropolitan  Building   Act,   1855    (18 
^   19   Vict.  c.   122),  ss,   72,   73,  97 


Vangerovs    Structure — Party    Wall — Ex —  ^ 
penses  of  securing  Dangerous  Structure,  hoi 
estimated — lAabilitg  of  One  Owner  of  Fart^-t 
Wall 

[For  the  report  of  the  above  case,  s^-    .ec 
50  Law  J.  Rep.  M.C.  29.] 
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[IN  THE  COURT  OF  APPEAL] 

1880.     Ihabmov   {petitioner)   v.   park 
Dec.  15.  J   AND  ANOTHER  (respondents)* 

Practice — Municipal  Election  Petition 
— Interlocutory  Order — Appeal — Mayor — 
Reepondent — Oonduct  of  Returning  Officer 
—35  ^  86   Vict  c.  60.   ss.   2  and  13., 

9ub'9,  6. 

An  appeal  lies  from  an  order  of  a  Divi- 
sional Uourt  ofi.  an  interlocutory  question 
with  regard  to  a  muTiicipal  election  peti- 
tion. 

By  the  Corrupt  Practices  (Municipal 
Elections)  ^c^,  1872  (35  ^  36  Vict,  c.  60), 
8.  2,  **  Returning  officer  means  a  person 
under  whatever  designation  presiding  at  an 
election,** 

By  section  13.  subsection  6,  "  Where  a 
petition  complains  of  the  conduct  of  a  return- 
ing officer  he  shall  he  deemed  to  he  a  respon- 
dent:* 

The  mayor  of  a  horough,  divided  into 
wards,  decided,  under  38  f  39  Vict.  c.  40. 
s.  1.  suh-s.  3,  that  one  of  two  candidates  for 
the  office  of  town  councillor  for  one  of  the 
wards  was  disqualified,  and  the  other  was 
declared  to  he  elected.  The  defeated  can- 
didate petitioned,  making  the  mayor  a  re- 
spondent. 

On  application  to  strike  out  the  mayor's 
name, — 

Held  (by  Lord  Sslborne,  L.C,  and 
Bbeit,  L.J.),  that  the  mayor  was  not  re- 
turning officer.  (Baggallay,  L.J.,  doubt- 
ing.) Held  (by  the  whole  Court),  that,  if 
the  mayor  were  returning  offi>cer,  the  peti- 
tion questioning  his  decision  did  not  com- 
plain of  his  conduct  within  section  13, 
subsection  6,  and  therefore  he  was  wrongly 
made  respondent. 

Decision  of  the  Oommon  Pleas  Division 
irtfversedL. 

Appeal  firom  the  jadgment  of  Denman, 
J.,  and  Lindlej,  J. 

Ad  extraordinary  vacancy  having  oc- 
curred in  the  office  of  councillor  for  West 
Ward,  one  of  the  wards  of  the  borough  of 
Sunderland,  the  petitioner,  being  a  duly 
qualified  candidate,  was    nominated    in 


*  Coram  Lord  Selborne,  L.C. ;  Baggallay,  L. J. ; 
Bntt,LJ. 


writing  by  his  right  name  of  Mark  Har- 
mon by  two,  and  seconded  by  eight  other, 
enrolled  burgesses  of  the  said  borough. 
The  name  of  the  petitioner  appeared,  how- 
ever, on  the  burgess  roll  as  Mark  Har- 
mond.  On  the  7th  of  October,  1880,  the 
mayor  allowed  an  objection  made  by  the 
only  other  candidate,  the  respondent 
Robert  Park,  to  the  nomination  of  the 
petitioner  on  the  ground  that  his  name 
did  not  appear  on  the  burgess  roll. 

Pursuant  to  notice  issued  by  the  town 
clerk  on  the  8th  of  October,  1880,  the 
alderman  of  the  West  Ward  attended  at 
the  town  hall  or  corporation  buildings 
on  the  15th  of  October,  1880,  and  declared 
the  respondent  Robert  Park  the  only 
other  candidate  nominated  for  the  vacancy, 
to  have  been  duly  elected.  Mark  Harmon 
petitioned  against  the  election,  and  joined 
the  mayor,  Samuel  Storey,  as  a  respon- 
dent. 

On  the  22nd  of  November,  1880, 
Stephen,  J.,  ordered  that  the  mayor  should 
be  dismissed  from  the  petition,  on  the 
gpround  that  he  was  improperly  joined, 
not  being  the  returning  officer  within  the 
meaning  of  the  Corrupt  Practices  (Muni- 
cipal Elections)  Act,  1872  (35  &  36  Vict, 
c.  65),  s.  2. 

The  petitioner  appealed  to  the  Common 
Pleas  Division,  and  the  Court  (Denman, 
J.,  and  Lindley,  J.)  reversed  the  order  of 
Stephen,  J.  (1). 

The  Mayor  appealed  from  the  decision 
of  the  Divisional  Court. 

Ckbinsford  Bruce,  for  the  petitioner, 
took  a  preliminary  objection  to  the  hear- 
ing of  the  appeal.  The  decision  of  the 
Election  Court,  and  that  of  the  Superior 
Court  on  a  Special  Case  stated  in  the 
matter  of  a  municipal  election  petition, 
are  expressly  made  final  by  the  Corrupt 
Practices  (Municipal  Elections)  Act, 
1872  (35  &  36  Vict.  c.  60),  s.  15.  sub-ss. 
4  and  6,  and  therefore  no  appeal  will  lie  on 
any  interlocutory  matter  with  regard  to 
such  a  petition. 

Ridley,  contra. — The  provisions  cited 
do  not  apply  to  this  order.  Section  20  of 
the  Appellate  Jurisdiction  Act,  1876  (39 
ib  40  Vict.  c.  59),  does  not  govern  the 

(1)  Ante,C,V.  186. 
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case,  bnt  section  19  of  the  Judicature 
Act,  1873  (36  &  37  Vict.  c.  6G),  does, 
and  therefore  an  appeal  lies. 

Lord  Selbornb,  L.C. — I  am  of  opinion 
that  we  ought  to  hear  this  appeal.     The 
Judicature  Act  of  1873,  which  came  into 
operation  after    the    Corrupt    Practices 
(Municipal  Elections)  Act,  1872,  by  sec- 
tion 16  transfers  to  the  High  Court  of 
Justice  the  jurisdiction  previously  vested 
in  the  Court  of  Common  Pleas,  and  the 
same  section  authorises  the  Judges  to  do 
what  they   could  previously  have  done 
under  any  special  Act.     Then  by  section 
19  an  appeal  is  given  *'  from  any  judg- 
ment or  order,  save  as  hereinafter  men- 
tioned, of  Her  Majesty's  High  Court  of 
Justice,   or    of   any    Judg^    or    Judge 
thereof."     It  follows  that  in  any  parti- 
cular case,  whoever  says  there  is  no  ap- 
peal must  show  that  the  case  is  excepted 
from   this   provision.      If   the    Corrupt 
Practices  Act  had  said  that  the  decision 
should  be  final,  then  section  20  of  the 
Appellate  Jurisdiction  Act,  1876,  would 
be  a  conclusive  answer  to  any  contention 
in  favour  of  the  existence  of  an  appeal, 
but  it  is  admitted  that  no  such  express 
provision  can  be  found,  and  consequently, 
unless  we  are  satisfied  that  by  implica- 
tion it  is  provided  that  the  decision  is  to 
be  final,  we  must  hold  that  an  appeal  lies. 
The  question  came  before  a  Judge  who  is 
not  a  Judge  of  the  Common  Pleas  Divi- 
sion, under  rule  44  of  the  General  Rules 
for  the  Effectual  Execution  of  the  Corrupt 
Practices  (Municipal  Elections)  Act,  1872, 
which  were  made  in   pursuance   of  the 
authority  given  by  section  21  of  that  Act. 
That  rule   provides  for  the  disposal  of 
interlocutory  questions  arising  in   pro- 
ceedings under  the  Act  by  any  Judge  at 
chambers,  and  although  this  is  a  special 
statutory  jurisdiction  the  questions   are 
to  be  dealt  with  by  the  Judge  as  if  they 
belonged    to    the    ordinary    jurisdiction 
which  he  exercises  when  sitting  at  cham- 
bers, and  1  cannot  infer  that  orders  made 
under  that  rule  are  taken  out  of  the 
express  provisions  of  section  19  of  the 
Judicature  Act.     Moreover,  the  Corrupt 
Practices  Act  contains  express  provisions 
as  to  what  decisions  are  to  be  6nal,  the 
determination   of    the    Court    trying    a 


petition,  and  the  decision  of  the  Superior 
Court  on  a  Special  Case  (section  15,  sub- 
sections 4  and  6). 

Baoqallat,  L.J.,  concurred. 

Brett,  L.J. — This  is  not  a  question  in 
the  petition,  but  a  question  as  to  whether 
the  petition  is  properly  instituted,  which 
under  rule  44,  referred  to  by  the  Lord 
Chancellor,  any  Judge,  though  he  is  not 
a  Judge  of  the  Common  Pleas  Division, 
may  decide.  Therefore  the  Judge  was 
acting  as  a  Judge  of  the  High  Court,  and 
the  order  comes  within  the  express  words 
of  the  Judicature  Act,  1873,  s.  19,  and 
is  an  order  from  which  an  appeal  lies. 

EicUey,  in  support  of  the  appeal. — The 
mayor  cannot  legally  be  made  a  respon- 
dent. First,  he  is  not  a  returning  officer 
within  the  definition  given  in  35  ds  36 
Vict.  c.  60.  s.  2 ;  the  returning  officer  ia 
the  alderman  of  the  ward — see  5  &  6 
Will.  4.  c.  76.  s.  43 ;  22  Vict.  c.  35.  s.  8; 
secondly,  if  the  mayor  is  the  returning 
officer,  the  petition  does  not  complain  of 
his  conduct  within  the  meaning  of  35  St 
36  Vict.  c.  60.  s.  13.  sub-s.  6. 

Oainsford  Bruce,  for  the  petitioner,  con- 
tra.— The  mayor  presided  at  the  nomina- 
tion, which  is  in  fact  the  election — The 
Queen  v.  Parkinson  (2),  and  therefore  is 
the  returning  officer.  There  may  be 
more  than  one  returning  officer,  for  the 
mayor,  the  alderman  of  tibe  ward,  and  the 
town  clerk,  may  all  be  returning  officers 
for  different  purposes.  The  petition  com- 
plains of  the  act  of  the  mayor  in  disquali- 
fying the  petitioner ;  that  is  a  complaint 
of  his  conduct,  and  he  ought  to  have  the 
opportunity  of  being  heard.  The  mayor 
was  made  respondent  in  Mather  y.  Brown 
(3)  and  Oothard  y.  Olarke  (4). 

Ridley,  in  reply,  was  stopped  by  the 
Court. 

Lord  Sklboenb,  L.C. — The  first  ques- 
tion is,  whether  the  petition  complains 
of  the  conduct  of  the  returning  officer 

(2)  37  Law  J.  Rep.  aB.  62  ;  Law  Rep.  3  Q.B^ 


11. 

C 

(4)  49  Law  J.  Rep.  C.P.  474 ;  Law  Rep^        ^ 
C.P.  D.  263. 


(3)  46  Law  J.  Rep.  C.P.   647;  Law  Rep.      V 
.P.  D.  696. 
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within  the  meaning  of  85  &  36  Vict.  c. 
60.  8.  13.  8ab-8.  6,  assaming  the  major 
to  be  the  retaming  officer.  I  under- 
stand misconduct  to  be  meant  in  that 
claase,  and  I  cannot  easily  see  what  acts 
there  could  be  which  would  not  come 
within  section  11  of  the  Ballot  Act,  1872 
(35  &  36  Vict.  c.  33),  and  yet  would  be 
such  misconduct.  I  think  it  quite  clear 
that  a  complaint  of  an  erroneous  de- 
cision bona  fide  pronounced  is  not  a 
complaint  of  misconduct,  and  therefore 
that  the  complaint  in  this  petition  is 
not  a  complaint  of  the  conduct  of  the 
returning  officer.  It  is  not  optional  to 
make  the  returning  officer  a  respondent 
or  not,  but  the  section  says  '*  he  shall  be 
deemed  to  be  a  respondent,"  because  jus- 
tice requires  that  he  should  have  an  op- 
portunity of  answering  when  charges  are 
made  against  him.  I  think  it  would  be 
mischievous,  where  his  decision  is  called 
in  question  and  no  misconduct  alleged, 
to  make  him  a  respondent ;  and  although 
in  some  cases  this  has  been  done,  the 
point  does  not  appear  to  have  been  taken, 
nor  does  it  appear  to  have  been  taken  in 
the  present  case  in  the  Court  below. 

As  to  the  other  point  perhaps  we  are 
not  quite  agreed,  and  my  own  opinion 
has  fluctuated,  but  I  have  come  to  the 
conclusion  that  the  mayor  is  not  the  re- 
taming  officer.  There  are  several  Acts 
on  the  subject.  In  the  first  place,  by 
5  A  6  Will.  4.  c.  76.  s.  43,  the  alderman 
of  each  ward  has  the  same  powers  as  the 
mayor  has  for  the  borough  where  there 
are  no  wards,  and  therefore  the  alderman 
of  the  ward  is  prima  facie  returning 
officer.  In  22  Vict.  c.  35  the  same  law 
seems  to  be  adhered  to ;  section  8  deals 
with  all  four  possible  cases,  as  to  the 
number  of  persons  nominated.  In  the 
first  case  nothing  is  said  as  to  any  duty 
to  act  as  returning  officer,  so  that  is 
plainly  left  under  the  Act  of  Will.  4; 
bat  in  the  three  other  cases  the  result  is 
regulated  by  providing  that  the  mayor 
or  alderman,  as  the  case  may  be,  shall 
act.  The  day  of  election  there  spoken  of 
is  not  a  day  appointed  for  the  nomina- 
tion, but  for  what  may  be  called  the  re- 
tarn,  for  the  Act  speaks  of  a  publication 
of  the  names  of  those  elected  on  a  day 
sabeeqnent  to  the  nomination  day.    The  . 
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words  "  returning  officer  *'  are  used  in 
many  parts  of  the  Ballot  Act,  1872  (85  & 
36  Vict.  c.  33),  and  the  rules  under  it, 
in  a  way  applying  only  to  the  town  clerk. 
Section  20  of  that  Act  defines  '^  returning 
officer  *'  as  "  the  mayor  or  other  officer 
who  under  the  law  relating  to  municipal 
elections  presides  at  such  elections,*' 
manifestly  referring  to  the  previous  law. 
One  remarkable  circumstance  is,  that 
while  various  duties  are  cast  on  the 
mayor,  it  is  not  said  anywhere  that  he 
shall  be  deemed  to  be  the  returning 
officer  in  such  a  case  as  the  present.  In 
38  &  39  Vict.  c.  40.  s.  3,  extending  to 
municipal  elections  the  power  and  duty 
of  the  mayor,  under  section  20  of  the 
Ballot  Act,  as  to  appointment  of  officers, 
<&c.,  the  appointment  of  the  alderman  as 
returning  officer  for  any  ward  is  expressly 
excepted.  I  cannot  find  anything  in  any 
of  the  Acts  to  make  the  mayor  returning 
officer  in  a  ward  where  an  alderman  pre- 
sides. It  is  said  on  behalf  of  the  peti- 
tioner that  the  term  **  returning  officer  " 
has  several  meanings,  and  means  anyone 
who  presides  at  any  part  of  any  election ; 
section  20  of  the  Ballot  Act  defines  the 
term  as  meaning  *'the  mayor  or  other 
officer  who  under  the  law  relating  to 
municipal  elections  presides  at  such  elec- 
tions," meaning,  I  think,  not  whoever 
happens  to  preside  at  any  step,  but  the 
person  who  is  designated  and  appointed 
by  law  to  preside  at  the  election.  It  is 
also  said  that  the  nomination  is  in  sub- 
stance  the  election,  but  I  do  not  adopt 
that  construction.  Therefore,  there  is  no 
ground  for  holding  that  the  mayor  pre- 
sides at  the  election.  I  am,  therefore,  of 
opinion  that  the  mayor  was  not  the  re- 
turning officer  at  this  election ;  and  that, 
even  if  he  were,  there  is  no  complaint  as 
to  his  conduct,  and  the  decision  must  be 
reversed. 

Baggallay,  L.J. — If  I  thought  it  neces- 
sary to  decide  whether  the  mayor  could 
be  held  to  be  the  returning  officer,  I 
should  wish  to  take  time  to  consider ;  but 
I  think  that  even  if  he  were  the  returning 
officer  there  is  no  complaint  of  his  con- 
duct within  the  meaning  of  35  A  36  Vict. 
0.  60.  s.  13.  sub-s.  6.  The  Ballot  Act  has, 
I  think,  no  bearing  on  the  point,  because 
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by  the  last  paragraph  of  section  20  a 
manicipal  election  is  to  be  conducted  as 
if  that  Act  had  not  passed  "  except  in  so 
far  as  relates  to  the  taking  of  the  poll  in 
the  event  of  its  being  contested."  There 
was  no  contest  resulting  in  a  poll  at  this 
election,  and  therefore  that  Act  can  have 
no  application.  The  question  is,  whether 
the  definition  of  returning  officer  given 
by  35  &  36  Vict.  c.  60.  s.  2—"  a  person 
under  whatever  designation  presiding  at 
an  election  ** — would  include  the  mayor  in 
the  present  case.  Looking  at  the  various 
Acts  on  the  subject,  I  doubt  whether  he 
can  be  excluded  from  the  definition.  39 
&  40  Vict.  c.  40.  8.  1  imposes  on  the 
mayor  the  duty  of  deciding  objections  to 
nomination  papers ;  practically  the  mayor 
is  then  a  presiding  officer.  This  is  not  a 
conclusive  opinion,  and  is  hastily  formed, 
but  it  does  not  affect  the  question  which 
we  have  to  decide,  for  I  think  the  con- 
duct of  the  mayor  is  not  complained  of, 
but  that  it  is  only  an  error  in  judgment 
or  opinion  that  the  petition  attributes  to 
him.  I  agree,  therefore,  that  the  decision 
ought  to  be  reversed. 

Brett,  L.J. — The  question  for  our  de- 
cision is,  whether  on  this  petition  the 
mayor  is  properly  made  a  respondent. 
The  only  persons  who  can  be  respondents 
are  the  candidates,  or  the  returning  officer, 
when  complaint  is  made  as  to  his  con- 
duct. 

The  first  question  is,  whether,  sup- 
posing the  mayor  is  returning  officer, 
there  is  such  complaint  as  brings  this 
case  within  the  Act.  Before  the  Act  the 
law  provided  no  means  of  complaint  ex- 
cept by  action,  so  there  could  be  no  com- 
plaint except  for  wilful  and  malicious 
misconduct.  It  seems  to  me  that  it  would 
be  wrong  to  hold  that  any  misconduct 
can  be  called  in  aid  to  make  the  mayor  a 
respondent,  which  would  not  make  him 
liable  to  an  action.  Suppose  his  decision 
to  be  wrong,  it  would  be  solely  an  error 
of  judgment  on  a  point  which  by  .law  he 
was  bound  to  hear  and  determine.  I 
think,  therefore,  that  no  misconduct  is 
alleged,  and  the  mayor  is  not  properly 
made  a  respondent. 

The  other  question  is,  whether  he  is  a 
returning  officer  at  all  within  the  mean- 


ing of  the  interpretation  clause  in  sectiQn 
2  of  the  Corrupt  Practices  (Manicipal 
Elections)  Act,  1872.  Before  that  Act 
no  one  ever  heard  of  two  or  more  sepa- 
rate and  distinct  returning  officers  at  one 
election ;  and  therefore,  if  the  petitioner 
fails  to  bring  the  case  within  the  inter- 
pretation clause,  it  cannot  be  pretended 
that  the  mayor  is  returning  officer.  This 
borough  is  divided  into  wards,  and  where 
that  is  the  case,  by  5  <fe  6  Will.  4.  c.  76. 
s.  43  the  alderman  and  assessors  are  to 
preside  for  the  ward.  That  section  is 
not  done  away  with,  and  it  seems  to  me, 
therefore,  that  the  alderman  is  still  the 
presiding  officer  in  the  ward.  It  was 
urged  for  the  petitioner  that  everyone 
would  be  a  returning  officer  within  the 
interpretation  clause  who  presided  at  any 
part  of  the  business  of  an  election ;  if  tfai^ 
were  so,  every  presiding  officer  in  every 
polling-booth  would  be  a  returning  officer. 
There  are  some  cases  where  the  mayor  is 
returning  officer,  but  they  are  where  there 
are  no  wards,  or  where  the  mayor  is  the 
alderman  of  the  ward,  or  where  the  ward 
is  VB.cant ;  but  to  my  mind  it  seems  thai 
where  there  is  a  ward  and  an  alderman, 
the  only  returning  officer  ioT  the  vrard  is 
the  alderman,  and  therefore  in  the  pre- 
sent case  the  mayor  is  not  returning 
officer. 

For  one  particular  purpose  the  town 
clerk  is  to  be  deemed  to  be  a  returning 
officer,  by  38  &  89  Vict.  c.  40.  s.  1.  snb-s.  i, 
referring  to  the  3rd  section  of  the  Ballot 
Act,  but  that  is  not  for  the  purpose  of  a 
petition,  but  only  with  reference  to  an 
indictment. 

For  both  reasons  I  think  the  appeal 
ought  to  be  allowed. 

Judgment  reversed. 


SolicitorB — Bell»  Brodrick  &  Gray,  agents  for  W.. 
Snowball,  Sunderland,  for  petitioner;  Bro 
low  &  Howe,  agents  for  Kitsoc,  Sunderland, 
respondents. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
'     1881.     1  STBYEHS  AND  ANOTHBB  V,  WOOD- 

Feb.  25.  J  WARD  and  another. 

Mcuter  and  Servant — Negligence — /Scope 
of  Authority. 

The  plaintiffs,  lookseUers,  occupied  the 
basement  of  a  house,  and  the  defendants,  a 
firm  of  solicitors,  occupied  the  floor  above. 
Water  overflowing  from  a  lavatory  in  the 
private  room  of  one  of  the  defendants,  es- 
caped through  the  floor  to  the  basement 
hdow,  injuring  the  plaintiffs*  stock-in-trade. 
The  overflow  was  caused  by  a  clerk  of  the 
defendants*,  who,  after  the  defendant  W. 
had  left  for  the  day,  had  gone  into  the  prL 
vaie  room  to  use  the  la/vatory,  and  had  left 
the  tap  open.  The  cterh  had  no  right  to 
use  the  lavatory,  and  no  business  to  go  into 
the  private  room  after  the  defendant  W, 
had  left,  and  the  defendant  W,  had  given 
orders  to  this  effect : — Held,  that  the  defen- 
dants were  not  liable,  for  that  the  act  of 
the  clerk  was  not  incidental  to  his  employ- 
ment, and  he  was  not  acting  within  the 
scope  of  his  atdhorUy. 

Action  io  recover  damages  for  injury 
to  the  plaintiffs'  goods  caused  by  the 
alleged  negligence  of  the  defendants. 

The  plaintiffs  were  law  publishers  and 
booksellers,  carrying  on  business  on  the 
basement  of  a  house,  120  Chancery  Lane, 
and  the  defendants  were  a  firm  of  soli- 
citors, occupying  the  first  floor  of  the 
same  house.  On  the  morning  of  the 
13th  of  August,  1880,  the  housekeeper  in 
charge  of  the  premises  discovered  that 
water  was  pouring  through  the  ceiling 
of  the  basement.  It  was  further  dis- 
covered that  the  tap  of  a  lavatory  in 
the  private  room  of  one  of  the  defen- 
dants was  open,  and  that  the  water  flow- 
ing in  had  overflowed  the  basin  and  es- 
caped through  the  floor  into  the  basement, 
causing  damage  to  the  plaintiffs'  stock-in- 
trade.  The  plaintiffs  brought  an  action 
in  the  Lord  Mayor's  Court,  and  proved 
the  above  facts.  For  the  defence  Hadden 
Woodward,  one  of  the  defendants,  gave 
the  following  evidence :  "  The  lavatory 
is  in  my  room  and  is  for  my  own  use 
exclusively ;  and  my  orders  are  that  no 
clerk  should  come  into  my  room  after  I 
have  left.     I  lefb  the  office  on  the  12th 


of  August,  at  5.455  p.m.,  after  washing  my 
hands  and  turning  off  the  tap." 

Thomas  Woodward,  clerk  to  the  defen- 
dants deposed :  "  On  Thursday  evening, 
the  12th  of  August,  I  went  into  the  room 
of  the  last  witness  (Hadden  Woodward) 
to  wash  my  hands.  I  turned  the  tap  and 
the  water  did  not  flow  and  then  1  went 
out."  He  also  said  that  he  was  acting 
contrary  to  orders  in  going  into  the  room. 
It  was  farther  shewn  that  there  was  a 
lavatory  in  another  room  for  the  use  of 
the  clerks,  and  that,  finding  no  water 
there,  the  clerk  had  gone  to  the  private 
room. 

The  Recorder  left  the  case  to  the  jury, 
who  found  a  verdict  for  the  plaintiffs,  for 
15Z.  Leave  was  reserved  to  the  defen- 
dants to  move  for  a  nonsuit  or  verdict. 
The  defendants  having  moved  accord- 
ingly, and  obtained  a  rule  nisi  calling  on 
the  plaintiff  to  shew  c^use  why  the  verdict 
should  not  be  set  aside  and  a  nonsuit  be 
entered,  or  why  a  verdict  should  not  be 
entered  for  the  defendants, — 

Candy  shewed  cause. — The  case  turns 
upon  the  question  whether  the  clerk  was 
engaged  on  his  master's  business  or  on 
some  independent  business  of  his  own. 
In  Whaiman  v.  Fearson  (1),  where,  con- 
trary to  orders,  a  carter  left  his  horse 
and  cart  unattended  while  he  went  home 
to  dinner,  and  the  horse  ran  away  and 
caused  damage,  it  was  held  the  jury  were 
justified  in  finding  that  the  carter  was 
acting  within  the  scope  of  his  employ- 
ment; while  in  Storey  v.  Ashton  (2), 
where  the  carman  drove  on  business  of 
his  master's,  and  before  the  completion 
of  his  orders  drove  off  on  business  of  his 
own,  and  while  thus  driving  caused  an 
accident,  it  was  held  the  master  was  not 
liable,  because  at  the  time  the  carman 
was  not  acting  within  the  scope  of  his 
employment.  The  employer  is  liable  if 
there  was  any  evidence  to  shew  the  ser- 
vant was  engaged  on  his  master's  busi- 
ness. 

[Grove,  J. — But  the  act  must  be  one 
which  is  incidental  to  his  employment.] 

(1)  37  Law  J.  Rep.  C.P.  156  ;  Law  Rep.  3  C.P. 
422. 

(2)  38  Law  J.  Rep.  Q.B.  223 ;  Law  Rep.  4 
Q.B.  476. 
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The  evidence  is  sufficient  to  shew  that 
the  clerk  was  doing  an  act  which  was 
incidental  to  his  employment,  and,  if  so, 
the  express  prohibition  of  the  master  is 
not  relevant. 

[Grove,  J. — If  a  housemaid,  whose  duty 
it  was  to  clean  the  lavatory  left  the  tap 
open,  though  she  had  express  orders  not 
to  leave  the  tap  open,  I  should  say  there 
was  evidence  for  the  jury  that  she  was 
acting  within  the  scope  of  her  authority.] 

Clerks  are  expected  to  go  into  their 
master's  room,  and  the  jury  were  entitled 
to  find  he  was  generally  in  his  master's 
office.  The  position  of  a  clerk  is  unique : 
he  is  much  more  than  a  mere  servant, 
whose  work  is  specific  ;  by  the  usages  of 
solicitor's  offices  a  clerk  is  entitled  to  do 
his  master's  business  as  well  as  his  own. 
There  was  evidence  to  make  it  a  fair 
question  of  fact  to  be  left  to  the  jury. 

PetJieram  (^Witt  with  him),  in  support. 
— In  Whatmcm  v.  Pearson  (1)  the  carter 
was,  no  doubt,  disobeying  orders,  but  he 
was  still  acting  within  the  scope  of  his 
employment.  The  evidence  to  shew  that 
the  clerk  was  acting  independently  and 
not  within  the  scope  of  his  authority  was 
uncontradicted,  and  there  was  no  case  to 
leave  to  the  jury.  The  argument  of  the 
plaintiffs  goes  the  length  of  saying  that  a 
solicitor's  clerk  can  do  nothing  from  the 
moment  he  enters  until  he  leaves  the 
office  which  is  not  connected  directly  or 
indirectly  with  his  master's  business. 

Grove,  J. — I  am  of  opinion  that  the 
verdict  ought  to  be  entered  for  the  defen- 
dants. Nice  questions  of  law  are  sure  to 
arise  in  this  class  of  case,  and  conse- 
quently many  cases  are  to  be  found  near 
the  line  of  the  master's  liability.  In  the 
present  case  the  facts  are  simple :  the 
clerk  went  into  his  master's  room  after 
his  master  had  gone,  and  conti*ary  to  his 
master's  orders.  The  clerk  could  not  go 
in  without  permission,  though  I  agree 
with  the  plaintifis'  counsel  that  if  the  act 
was  incidental  to  the  employment,  then, 
notwithstanding  the  prohibition,  the 
master  would  be  liable,  for  the  question 
would  be  for  the  jury.  I  do  not  know 
that  I  could  better  illustrate  my  meaning 
than  by  the  instance  I  put  during  the 
argument  of  the  case  of  a  housemaid 


whose  duty  it  was  to  clean  a  layatory 
leaving  the  tap  running,  ihongh  ahe  had 
strict  orders  never  to  leave  the  tap  open. 
Then,  notwithstanding  the  prohibition,  I 
think  the  master  would  be  liable,  because 
the  act  of  leaving  the  tap  open  would  be 
incidental  to  her  duty.  The  expression 
'*  incidental "  seems  to  me  to  be  not  in- 
appropriate ;  the  act  must  be  something 
incidental  to  that  duty  for  which  the  ser- 
vant is  hired  and  which  it  is  his  duty-  to 
perform. 

In  Storey  v.  Ashton  (2)  the  servant  was 
employed  to  carry  out  certain  orders  of 
his  master ;  afterwards  he  goes  off  on  his 
own  business,  and  the  master  was  held  to 
be  not  liable,  because  the  servant  was  not 
acting  in  the  course  of  his  employment, 
whereas  had  he  merely  been  making  a 
detour  while  proceeding  on  his  master's 
business,  the  master  would  have  been  held 
liable — seep*v  Parke,  B. ,  in  Joel  v.  Morrison 
(3).  Even  had  there  been  no  express 
prohibition  I  should  have  come  to  the 
same  conclusion,  for  what  possible  part 
of  the  clerk's  employment  could  it  1>3  to 
go  into  his  master's  room  and  use  his 
lavatory  ?  It  was  not  incidental  to  his 
duty.  He  was  a  voluntary  trespasser  on 
his  master's  portion  of  the  house.  I  do 
not  mean  to  say  there  was  anything  par- 
ticularly wrong  in  his  conduct  in  going 
into  the  room,  but  he  had  no  business  to 
go  there.  In  doing  that  which  he  was  in 
no  way  authorised  to  do  he  occasioned  the 
mischief.  In  my  opinion,  therefore,  he 
was  not  acting  within  the  scope  of  his 
authority  or  the  normal  duties  of  his  em- 
ployment. 

It  was  further  argued  that  the  question 
was  for  the  jury,  and  that  we  were  bound 
to  accept  their  verdict ;  and  there  would 
be  considerable  force  in  that  contention 
had  there  been  a  conflict  of  evidence.  The 
plaintifis'  evidence  was  of  a  general 
character,  shewing  that  in  all  probability 
the  mischief  occurred  from  the  open  tap, 
and  no  doubt  that  wbb  prima  facie  evidence 
of  the  defendants'  liability,  but  it  was 
contradicted  by  the  positive  evidence  pro- 
duced by  the  defendants,  evidence  tanta- 
mount to  shewing  that  it  was  the  act  of  a 
stranger  who  had  come  into  the  room  and 

(3)  4  B.  &  ^Id.  590. 
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left  the  tap  open.  The  case  is  free  from 
any  conflict  of  evidence.  For  these 
reasons  I  am  of  opinion  the  verdict 
should  be  entered  for  the  defendants. 

LiNDLET,  J. — I  agree  with  my  brother 
Grove,  and  for  the  same  reasons,  and  I 
will  only  add  that  I  do  not  see  how  a  man 
IB  to  be  held  responsible  for  the  act  of 
another  who,  as  a  trespasser,  comes  into 
his  room  daring  his  absence  and  leaves  a 
tap  running. 

Judgment  for  defendants  voith 
costs  (4). 

Soliciton — K  W.  Owles,  for  plaintiffs  ;  John 
Knight,  for  defendftnts. 
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[IN  THE  COURT  OF  APPEAL.] 

pjfk}      ^« -««"•• 

Oosis — Taxation  between  Solicitor  and 
Client— Oounty  OouH  Act,  1856  (19  ^  20 
Vict.  c.  108),  «.  36.  — Action  in  High 
Court. 

SeeHon  3G  of  the  County  Court  Act,  1856, 
which  limits  the  amount  of  costs  payable  to 
a  solicitor  by  his  client  in  any  axytion  where 
not  more  than  201.  is  claimed,  does  not  apply 
to  actions  in  the  High  Court. 

Judgment  of  the  Common  Fleas  Division 
fwcrsed. 

Mr.  A.  E.  Copp,  the  appellant,  a  solicitor, 
was  instmcted  bj  the  respondent,  Mrs. 
Drew,  to  take  proceedings  to  recover  a 
debt  of  132.  3s.  9d.,  which  was  due  to  her. 
He  commenced  an  action  in  the  High 
Court  of  Justice,  and  judgment  was  re- 
covered  for  the  amount  of  the  debt,  but, 
aa  the  amount  recovered  did  not  exceed 
202.,  and  no  certificate  was  obtained  under 
30  &  31  Yict.  c.  142.  s.  5,  no  costs  were 
reooYored.  Mr.  Copp  stated  in  an  affi- 
dayit  that  the  action  was  brought  in  the 
High  Court  in  consequence  of  Aiurs.  Drew's 
instruotions.     The  costs  to  be  paid  to 

(4)  8m  Williams  v.  Jones,  3  Hurl.  &  C.  256 ; 
88  Law  J.  B^.  Ezch.  297. 

*  Coram  Bmmrell,  L. J. ;  BaggalUj,  L.J. ;  and 
Bnttk  TiJ» 

Vol.  60.-4^.,  CJ?.  &  Ezch. 


Mr.  Copp  by  Mrs.  Drew  were  taxed  by 
the  Master,  who  refused  to  allow  more 
than  the  County  Court  scale,  being  of 
opinion  that  the  case  was  within  section  36 
of  the  County  Court  Act,  1856  (19  &  20 
Vict.  c.  108),  by  which,  "  Where  in  any 
action  the  debt  or  damage  claimed  shall 
not  exceed  20Z.,  an  attorney  shall  not  be 
entitled  to  recover  from  his  client  any 
further  costs  or  charges  in  the  conduct  of 
such  suit  than  those  mentioned  in  9  &  10 
Vict.  c.  95.  s.  91,  unless  upon  taxation  of 
costs  the  Registrar  be  satisfied,  by  writing 
under  the  hand  of  the  client,  that  he  has 
agreed  to  pay  further  costs  or  charges ; 
and  in  such  case  the  Registrar  may  allow 
any  costs  or  charges  not  exceeding  the 
amount  which  may  have  been  so  agreed 
to  be  paid." 

A  summons  having  been  taken  out  for 
an  order  directing  a  review  of  the  taxa- 
tion. Pollock,  B.,  made  the  following  in- 
dorsement  on  the  summons :  '*  I  have 
some  doubt  as  to  the  construction  of  the 
section,  but  1  incline  to  think  the  view 
taken  by  the  Master  is  right.  Apart, 
however,  from  the  section,  the  solicitor, 
in  my  judgment,  is  not  entitled  to  higher 
costs  than  those  given  by  the  County 
Court  scale.*' 

The  Divisional  Court  (Grove,  J.,  and 
Lopes,  J.)  affirmed  the  decision  of  Pol- 
lock, B.,  and  Mr.  Copp  appealed  to  this 
Court. 

B.  0.  B.  Lane,  for  the  appellant. — The 
36th  section  of  the  County  Court  Act, 
1856,  does  not  apply  to  actions  in  the 
High  Court.  That  section  and  section  35 
refer  to  taxation  by  the  Registrar,  who 
has  no  power  to  tax  costs  in  actions  in  the 
High  Court. 

Francis  Turner,  for  the  respondent. — 
The  words  of  the  section  are  "  in  any 
action,*'  and  where  the  Act  is  intended 
to  apply  only  to  proceedings  in  County 
Courts  this  is  expressly  provided,  as  in 
sections  33,  34,  35. 

Bbamwell,  L.J. — 1  cannot  agree  with 
the  judgment  of  the  Divisional  Court. 
The  Attorneys  and  Solicitors  Act  of  1870, 
passed  fourteen  years  after  the  County 
Court  Act,  1856,  does  not  apply,  and  the 
earlier  Act  must  be  construed  as  it  would 
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have  been  the  day  it  passed.  Section  35 
provides  for  taxation  of  costs  between 
solicitor  and  client  in  Connty  Courts,  and 
section  36  fixes  the  charges  which  the 
solicitor  may  claim.  I  am  clearly  of  opi- 
nion that  this  section  cannot  apply  to  an 
action  in  a  Saperior  Court,  for  its  pro- 
visions are  not  sensible  if  applied  to  a 
Superior  Court.  The  costs  are  to  be  taxed 
by  the  Registrar,  who  has  no  power  to 
tax  cost's  in  the  Superior  Court,  and  there- 
fore the  actions  to  which  the  section  refers 
must  be  actions  over  which  the  Registrar 
has  authority.  I  think,  therefore,  that 
the  section  is  only  applicable  where  there 
is  a  case,  as  between  solicitor  and  client, 
of  taxation  of  costs  in  proceedings  in  a 
County  Court,  and  the  charges  must  be 
referred  back  to  the  Master. 

Baggallat,  L.J. — In  my  opinion  there 
has  been  no  taxation  on  any  proper  prin- 
ciple, and  the  decision  appealed  from 
proceeds  on  a  wrong  view.  I  think  sec- 
tion 36  applies  only  to  actions  in  the 
County  Court,  as  is  shewn  by  the  title, 
the  preamble  and  the  preceding  clauses 
of  the  Act. 

Brett,  L.J. — It  is  contended  for  the 
respondent  that  the  Master  was  bound  by 
section  36  to  tax  these  costs  on  the  County 
Court  scale.  This  depends  on  whether  the 
section  applies  to  proceedings  in  a  Supe- 
rior Court,  and  I  am  clearly  of  opinion  that 
it  does  not  so  apply.  It  was  argued  that 
the  words  "  any  action  *'  must  include 
actions  in  Superior  Courts  as  well  as  in 
County  Courts ;  but  clearly  the  latter  part 
of  the  section  applies  to  the  same  *'  action  ** 
as  is  referred  to  in  the  first  part.  The 
costs  are  to  be  taxed  by  the  Registrar, 
who  is  an  officer  of  the  County  Court, 
and  it  follows  that  the  word  "  action  "  in 
the  first  part  of  the  section  means  an 
action  brought  in  the  County  Court,  and 
the  section  leaves  untouched  claims  in 
the  Superior  Courts. 

Appeal  allowed. 


Solicitors — A.   E.    Ck)pp,   appellant ;   in   person  ; 
Peckham,  Maitland  &  Feckham,  for  respondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
THE  COUBT  OF  APPEAL.] 

1880.       *]  In  re  the  riv.  t.  p.  dalb. 

THE    QUEEN  17.   LORD 
PENZANCE. 

In  re  the  rev.  r.  w. 

ENRAQHT. 
THE  QUEEN  V.   LORD 
PENZANCE.* 


Dec.  6,  7,  8, 

9, 10,  13. 

1881. 


Jan.  11,  12, 
13, 14, 15, 
29.         J 


Public  Worship  Begtdation  Act^  1874 
(37  ^  38  Vict,  c,  85),  m.  7,  9,  13,  15,  16, 
19 — Disobedience  to  InhibUion — Power  to 
signify  for  Contempt — Jurisdiction  of  Oowrt 
of  Arches — Form  of  Requisition^  Ifofii- 
tion  and  Inhibition — Authority  of  Forms 
given  by  Evles  and  Orders  of  1875  and 
1879  —  Oficial  Principal  appointed  by 
Public  Worship  Begtdaiion  Acty  not  bound 
by  127th  Canon  —  Writ  de  Oontumace 
Capiendo— b  Eliz.  c.  23.  s.  2—53  Geo,  3. 
6. 127.  s.  1—12  ^  13  Vict.  c.  109.  s.  27—88 
^  39  Vict.  c.  66—42  ^  43  Vict.  c.  59— 


.  1  represervtation  under  the  Public  Wor» 
ship  RegulaHon  Acty   1874,  having  been 
made  by   the   churchwardens  against  the 
incumbent  of  a  parish  to  the  Bishop  of  the 
diocesCj  as  the  Bishop  and  the  Archbishop  of 
the  province  were   both  interested  in  the 
patronage  of  the  living,   another  Bishop, 
namely,  the  Bishop  ofE.,  was  appointed  by 
sign  manual  to  act  for  the  Bishop  and  Arch* 
bishop  in  the  matter  of  the  representaticm 
under  section  16.     The  Bishop  of  B.  hav^ 
ing  considered  the  representation  and  com- 
municated  with  the  parties  in  accordance  wUk 
section  9,  sent  a  requisition  to  the  Judge  to 
hear  the  case  in  London  or  Westminster,  or 
withhi  the  diocese.     The  requisition,  with 
the  exception   of  an  alteration,   rendered 
necessary  by  the  double  patronage,  followed 
the  form  given  by  the  Rules  and  Orders  of 
1875.     Though  reciting  thai   the  parties 
had  failed  loithin  the  prescribed  tim/e  to 
staie  their  willingness   to  submit   to    the 
Bishop*s  directions,  it  did  not  allege  that  a 
copy  of  the  representation  had  been  sent  to 
the  incumbent,  or  that  he  had  been  required 
tt)  state  whether  he  would  submit  to  the 
Bishop* 8  directions  in   tJie  matter  of  the 
representation : — Held,  on  objection  to  the 
requisition  as  conferring  no  jurisdiction  on 

*  Coram    James,     L.J.;    Brett,     L.J.;    and 
Cotton,  L.J. 
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the  Judge^  ihai  it  was  valid ;  hecauae^  first, 
ihe  Biihop  cf  E.  tocu  properly  appointed 
wiikin  the  meaning  of  section  16  to  act 
for  both  Arehbishop  and  Bishop;  second^ 
ihe  requisition  sufficienUy  shewed  that  aU 
preliminaries  had  been  complied  with; 
third,  the  incumbent  could  not  object  to  ths 
form  of  the  requisition  if  the  facts  essential 
to  the  jurisdiction  existed ;  fourth,  the  re- 
quisition  need  not  name  the  particular  plaice 
of  hearing,  only  tKe  limits  within  which  the 
hearing  is  to  be. 

The  Rules,  Orders  and  Forms  issued  by  Her 
Majesty  in  Council,  with  ths  advice  of  cer- 
tain persons,  under  section  19  of  the  Public 
Worship  Regulation  Act,  1874,  for  regu- 
lating the  procedure  under  the  Act,  being 
sanctioned  by  Parliament,  are  of  statutory 
authority,  and  proceedings  which  follow  such 
Rules  and  Orders  and  the  forms  thereby 
preseribed  cannot  be  impeached. 

Lord  Penzance,  when  appointed  under 
section  7  of  that  Act  as  *'  the  Judge  of  the 
Provincial  Courts  of  Canterbury  and  York,** 
became,  on  the  occurrence  of  a  vacancy,  ex 
officio  Official  Principal  of  those  Courts, 
and  was  therefore  under  no  obligation  to 
take  the  oath  or  subscribe  the  articles  as 
required  of  every  "  chancellor,  commissary 
and  official "  by  the  127th  of  the  canons  of 
1603^. 

Such  Judge  on  becoming  Official  Princi' 
pal  of  the  Provincial  Court  of  Canterbury 
(the  Court  of  Arches)  was  not  thereby  con- 
stituted a  new  Court  with  a  new  jurisdiction, 
but  succeeded  to  and  his  Court  was  merged 
in  the  old  Court  of  Arches,  with  all  the 
jurisdiction  and  authorities  inherent  in  that 
Court,  and  with  such  additional  jurisdiction 
as  is  conferred  by  the  Act. 

A  monition,  commanding  an  incumbent 
to  abstain  from  cerUxin  specified  unlawful 
practices,  and  other  practices  and  matters  of 
a  like  nature,  is  good  in  form  ;  and  on  pro- 
ceedings taken  against  the  incumbent  for 
disregarding  the  monition  in  respect  of 
matters  alleged  to  be  of  a  like  nature  with 
those  spedficaUy  named,  it  is  a  question  of 
faet^  to  be  determined  by  the  Judge  or  Bishop 
who  issued  the  monition,  whether  the  matters 
oomplained  of  are  of  a  Uke  nature,  and  from 
his  finding  an  appeal  will  lie. 

The  Petty  Bag  Office  and  Enrolment 
Amendment  Act,  1849  (12  ^  13  Vict.  c. 
109),  s.  26,  repeals  so  much  of  the  5  EUk. 
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c,  23.  s.  3,  and  53  G^o.  3.  c.  127.  s.  1,  as 
requires  the  writ  de  contumace  capiendo  to 
be  issued  in  term  time,  but  does  not  repeal  so 
much  of  the  same  Acts  as  requires  that  writ 
to  be  brought  into  Court  and  opened  in  the 
presence  of  the  Justices. 

By  the  \^th  section  of  the  Public  Wor^ 
ship  Regulation  Act,  1874,  obedience  to  a 
monition  under  the  Act  is  to  be  enforced  by 
an  order  of  inhibition,  and  in  certain  events 
the  living  is  to  become  void,  but  the  section 
does  not  point  out  how  obedience  to  the  in- 
hibition is  to  be  enforced. 

An  incumbent  having  disregarded  an 
order  of  inhibition  issued  against  him  under 
the  Idth  section  of  the  Act,  the  Judge  isstted 
a  significavit  against  the  incumbent  for  oon^ 
tempt,  and  a  writ  de  contumace  capiendo 
was  issued  under  which  the  incumbent  was 
arrested  and  imprisoned.  The  writ  was 
issued  and  made  returnable,  and  was  en- 
rolled  and  delivered  of  record  in  the  Crown 
Office  out  of  term,  and  was  not  brotufht  into 
or  opened  in  Court.  On  writ  of  habeas 
corpus  by  the  incumbent  to  be  discharged 
from  custody  on  the  ground  (amongst  others) 
that  the  Judge  had  no  power  to  signify,  and 
that  the  formalities  required  by  5  Eliz.  c,  23, 
and  53  Oeo.  8.  c.  127,  had  not  been  com^ 
plied  with, — 

Held,  that  the  Judge  in  the  exercise  of 
his  general  jurisdiction  had  power  to  signify, 
and  that  the  writ  had  been  properly  issued; 
but  Held,  that  as  the  writ  had  not  been 
brought  into  Court  and  opened  in  the  pre^ 
sence  of  the  Justices,  the  arrest  thereunder 
was  bad,  and  that  the  incumbent  was 
entitled  to  his  discharge.  Held  also,  that 
the  proceedings  in  respect  of  which  the  in^ 
cumbent  was  arrested  being  dvil  and  not 
criminal,  he  was  entitled  to  his  costs  under 
the  umt  of  habeas  corpus. 

These  were  two  appeals  from  the 
Qaeen's  Bench  Division,  which  raised 
substantially  the  same  points,  and  were 
therefore  heard  together. 

The  history  of  the  proceedings  in  Mr. 
Dale's  case  is  shortly  as  follows  ;  and  for 
the  earlier  proceedings  therein  reference 
may  be  made  to  the  report  of  Sergeant  v. 
Dale  (1). 

Mr.  Dale  being  the  incumbent  of  the 

(1)  46  Law  J.  Rep.  Q.B.  781. 
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united  parislies  of  St.  Yedast  (otherwise 
Foster)  and  St.  Michael-le-Queme,  in 
the  city  and  diocese  of  London,  on  the 
12th  July,  1878,  a  representation  under 
the  Public  Worship  Regulation  Act  was 
made  to  the  Bishop  of  London  by  the 
churchwardens  of  the  parish  complaining 
that  he  had  ofEended  against  Uie  laws 
ecclesiastical  in  various  matters  therein 
specified  falling  within  those  enumerated 
in  section  8,  being  unlawful  practices  in 
the  conduct  of  divine  worship. 

As  the  Bishop  of  London  and  the  Arch- 
bishop of  Canterbury  were  patrons  of  the 
living,  having  each  an  alternate  right  of 
presentation,  the  Bishop  of  Exeter  was 
appointed  by  sign  manual  to  act  in  the 
place  of  the  Bishop  of  London  and  the 
Archbishop  of  Canterbury,  and  of  each  or 
either  of  them,  in  all  matters  thereafter 
arising  in  relation  to  the  said  representa- 
tion. 

The  Bishop  of  Exeter,  in  accordance 
with  section  9,  transmitted  a  copy  of  the 
representation  to  Mr.  Dale,  and  required 
him  to  state  whether  he  was  willing  to 
submit  to  the  directions  of  the  Bishop 
touching  the  matter  of  the  representa- 
tion  within  twenty- one  days ;  and  as  Mr. 
Dale  did  not  state  his  willingness  to 
submit  to  the  directions  of  the  Bishop 
within  the  time  aforesaid,  the  Bishop  of 
Exeter  on  the  13th  of  September  issued 
a  requisition  to  Lord  Penzance  to  hear 
the  matter  of  the  representation  at  any 
place  within  the  diocese,  or  in  London 
or  Westminster. 

The  requisition  was  as  follows  : — 

"  Frederick,  by  divine  permission 
Bishop  of  Exeter,  acting  in  the  place  of 
Archibald  Campbell,  by  divine  permis- 
sion Archbishop  of  Canterbury,  to  the 
Right  Honourable  James  Plaisted  Baron 
Penzance,  a  Judge  of  the  Provincial 
Court  of  Canterbury,  greeting  :  Whereas 
a  representation  has  been  made  to  the 
Right  Reverend  Father  in  God  Johu, 
Lord  Bishop  of  London,  by  John  Clifford 
Sergeant,  Robert  George  Morley,  James 
Horwood  and  George  Robert  Bengough,in 
pursuance  of  the  provisions  of  the  Public 
Worship  Regulation  Act,  1874,  in  which 
the  Rev.  Thomas  Pelham  Dale,  clerk, 
rector  of  the  united  parishes  of  St.  Yedast 
^otherwise  Foster^   and    St.  Michael-le- 


Querne,  in  the  city  and  diocese  of  Lon- 
don, is  the  person  complained  of ;  and 
such  representation  has  been  transmitted 
to  the  said  Archbishop.  And  whereaa, 
in  pursuance  of  the  provisions  of  the 
said  Act,  we,  Frederick,  Lord  Bishop  of 
Exeter,  were,  by  an  instrument  bearing 
date  the  24th  day  of  July,  1878,  under 
the  sign  manual  of  Her  Most  Ghracions 
Majesty  Queen  Victoria,  appointed  to 
act  in  the  place  of  the  said  John,  Lord 
Bishop  of  London,  and  the  said  Archi- 
bald Campbell,  Lord  Archbishop  of  Can- 
terbury, and  each  or  either  of  them,  in 
all  matters  thereafter  arising  in  relation 
to  the  said  representation.  And  whereas 
the  said  John  Clifford  Sergeant,  Robert 
George  Morley,  James  Horwood,  Gborge 
Robert  Bengough  and  Thomas  Pellu^ 
Dale  have  not  within  the  time  prescribed 
by  the  said  Act  stated  their  willingness 
to  submit  to  our  direction  touching  the 
matter  of  the  said  representation,  and  we 
have  signified  such  failure  to  the  said 
Archbishop.  Now  we,  Frederick,  Bishop 
of  Exeter,  acting  in  the  place  of  the  said 
Archbishop  aforesaid,  do  hereby  require 
you,  the  Judge  aforesaid,  to  hear  and  d^ 
termine  the  matter  of  the  said  repre- 
sentation, at  any  place  in  London  or 
Westminster,  or  within  the  said  diocese 
of  London,  as  you  may  think  fit." 

Due  notice,  as  required  by  the  Act, 
was  given  of  the  time  and  place  at  whidi 
the  Judge  would  proceed  to  hear,  and 
the  hearing  took  place  on  the  10th  of 
January,  1879.  Mr.  Dale  did  not  ap- 
pear. On  the  8th  of  February,  1879, 
Lord  Penzance  pronounced  judgment 
against  Mr.  Dale.  On  the  21st  or  Feb- 
ruary, 1879,  a  monition  was  issued  by 
Lord  Penzance,  admonishing  Mr.  Dale 
from  a  repetition  of  the  practices  in  re- 
spect of  which  he  had  been  condemned. 

The  monition  was  sealed  with  the  seal 
of  the  Arches  Court  of  Canterbury,  and 
followed  the  form  of  monition  given  by 
the  rules  and  orders  issued  under  the 
Public  Worship  Regulation  Act,  1874^ 
and  approved  by  Order  in  Council  dated 
the  28th  of  June,  1875,  with  the  excep- 
tion that  Lord  Penzance  was  described 
as  '*  Official  Principal  of  the  Arches  Court 
of  Canterbury,"  instead  of  a  ''Judge of 
the  Provincial  Court  of  Canterbury. 
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Since  the  framing  of  the  Boles  (2), 
namely,  in  October,  1875,  the  contin- 
gency contemplated  by  section  7  of  the 
Pablic  Worship  Regnlation  Act,  1874, 
had  occnrred.  Sir  Robert  Phillimore,  the 
then  Official  Principal,  resigned  the  office, 
and  Lord  Penzance  having  been  appointed 
Judge  previonsly  nnder  the  Act,  became, 
by  yirtne  of  that  section,  Official  Principal. 

The  monition,  after  the  recital  in  the 
words  of  the  form,  stated  the  judgment 
to  have  been  pronounced  against  Mr. 
Dale  in  respect  of  eleven  ont  of  twelve 
allegations  made  by  the  promoters  (speci- 
fying them),  and  commanded  him  to  ab- 
stain from  Uie  matters  in  which  he  had 
so  offended  (specifying  them),  and  from 
all  practices,  acts,  matters  and  things  of 
the  same  or  the  like  nature  to  those  there- 
inbefore particularly  set  forth,  or  any  of 
them. 

Mr.  Dale  paid  no  attention  to  the  mo- 
nition, and  so,  on  the  19th  of  March,  1880, 
Lord  Penzance  issued  an  order  inhibit- 
ing him  for  such  his  disobedience  from 
performing  any  service  of  the  Church,  or 
otherwise  exercising  the  cure  of  souls 
within  the  diocese,  for  three  months,  and 
thereafter,  until  he  should  signify  his 
compliance  with  the  monition,  and  the 
inhibition  should  have  been  duly  relaxed. 

The  inhibition  was  sealed  with  the 
seal  of  the  Arches  Court  of  Canterbury, 
and  described  Lord  Penzance  as  Official 
Principal  of  that  Court.  It  recited  that, 
in  the  matter  of  the  representation  made 
by  John  Clifford  Sergeant,  <&c.,  church- 
wardens, Ac.,  a  monition  had  been  issued 
and  duly  served  on  Mr.  Dale,  setting 
cat  the  tenor  of  the  monition,  and  that 
Mr.  Dale  had  fiuled  to  pay  due  obedience 
to  the  said  monition  in  regard  to  certain 
matters  specified. 

The  inhibition  followed  the  form  given 
faj  the  amended  Rules  and  Orders  under 
the  Public  Worship  Regulation  Act,  ap- 
proved by  Order  in  Council  on  the  22nd 
of  FebrnaiT,  1879  (3). 

The  inhibition  was  daly  served  on  Mr. 
Dale,  but  being  wholly  disregarded,  no- 
tice was,  on  the  10th  of  August,  1880, 
given  to  Mr.  Dale  by  the  promoters  that 

(2)  Sm  BoIm,  Law  Bep.  1  P.  D.  1. 
(S)  See  Bulee  and  Orders,  49  Law  J.  Rep.  P., 
1>.  ft  A  7;  Law  Bepw  4  P.  D.  260. 
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request  would  be  made  to  Lord  Pen. 
sauce  to  signify  his  contempt  to  the 
Court  of  Chancery. 

On  the  28th  of  October,  1880,  Lord  Pen- 
zance did  signify  to  Her  Majesty  in  Chan- 
cery the  disobedience  and  contempt  of 
Mr.  Dale  in  the  form  provided  by  the  Act 
53  Geo.  3.  c.  127.  sched.  A. 

On  the  29th  of  October,  1880,  a  writ 
de  corUumace  capiendo  was  made  in  the 
Chancery  Division,  and  was  taken  on  the 
30th  of  October  to  the  office  of  the  Queen's 
Bench  Division,  when  a  memorandum 
was  placed  upon  it  in  the  Crown  Office  ; 
and  on  the  same  day  Mr.  Dale  was  arrested 
under  it  and  lodged  in  Holloway  prison. 

The  indorsement  was  as  follows  :  *'  This 
writ  is  allowed,  enrolled  and  delivered  of 
record  before  our  Lady  the  Queen,  in  the 
Queen's  Bench  Division  of  the  High 
Court  of  Justice  at  Westminster,  on 
Saturday,  the  30th  day  of  October,  1880, 
in  the  44th  year  of  the  reign  of  our 
Sovereign  Lady,  Qaeen  Victoria,  by  the 
G-race  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defen- 
der of  the  Faith,  according  to  the  form 
of  the  Statute  in  such  case  made  and 
provided.      F.  Cockburn,  Crown  Office." 

Mr.  Dale  then  moved  for  and  ob- 
tained a  writ  of  habeas  corpus^  to  be  dis- 
charged from  custody ;  and  also  obtained 
rules  nisi  for  a  writ  of  prohibition, 
directed  to  Lord  Penzance,  to  restrain  all 
further  proceedings  in  the  matter  of  Mr. 
Dale;  for  a  writ  of  certiorari  to  bring 
up  and  quash  the  requisition  to  Lord 
Penzance  from  the  Bishop  of  Exeter  to 
hear  the  case,  and  the  monition  and  in- 
hibition issued  by  Lord  Penzance  after 
such  hearing;  and  for  a  writ  of  super- 
$edeas  to  suspend  the  writ  de  corUumace 
capiendOf  on  the  ground  that  the  monition, 
inhibition  and  significamt  were  issued  by 
Lord  Penzance  without  jurisdiction. 

The  questions  on  the  rules  nisi  and  the 
writ  of  habeas  corpus  were  argued  on  the 
6tb,  7th,  8th,  9th,  10th  and  13th  of 
December,  1880. 

It  was  shewn  by  affidavits  verifying 
extracts  from  the  records  of  the  Arches 
Court  that  Lord  Penzance  on  becoming 
Official  Principal,  upon  the  resignation 
of  Sir  Robert  Phillimore,  had  not  taken 
the  oaths  or  subscribed  the  Thirty-nine 
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Articles  as  required  by  the  127tb  of  the 
canons  of  1603-4,  and  that  all  previons 
Official  Principals  for  100  years  past  had 
done  so. 

It  was  admitted  that  Mr.  Dale  had  had 
due  notice  of  every  step  in  the  pro- 
ceedings, and  had  purposely  omitted  to 
appear  throughout. 

A.  Charles,  Poland  and  W,  O,  F.  PhiU 
limore,  for  Mr.  Dale. 

The  Attorney '  Oeneral,  the  Solicitor ^ 
General  and  Danchverts,  for  Lord  Pen- 
zance. 

A.  WilU  and  Jeune,  for  the  promoters. 

Instead  of  the  counsel  for  Lord  Pen- 
zance and  the  promoters  shewing  cause 
against  the  rules  nisi  obtained  by  Mr. 
Charles,  and  leaving  the  latter  then  to 
move  for  Mr.  Dale's  discharge  from 
custody,  upon  the  return  of  the  gaoler 
to  the  writ  of  habeas  corpus  bringing  Mr. 
Dale  into  Court,  it  was  agreed  as  a 
matter  of  convenience  that  the  questions 
involved  in  the  rules  and  on  the  return 
should  be  argued  first  by  counsel  for 
Mr.  Dale,  and  then  answered  by  the 
other  side,  who  thus  consented  to  forego 
their  right  of  shewing  cause. 

A.  Charles f  Poland  and  Phillimore, — 
The  points  to  be  urged  on  behalf  of 
Mr.  Dale  are — 

1.  That  there  was  no  power  of  signi- 
fying contempt  for  disobedience  to  the 
inhibition  and  monition,  because  inhi- 
bition  is  a  final  sentence. 

2.  Assuming  that  there  was  power  to 
issue  the  significavit,  yet  the  proceedings 
must  be  quashed  as  bad  on  the  face  of 
them,  because — (a)  the  requisition  signed 
by  the  Bishop  of  Exeter  was  bad ;  {h) 
the  monition  issued  by  the  Judge  was 
bad ;  (c)  the  inhibition  issued  by  the 
Judge  was  bad. 

3.  There  was  no  jurisdiction  in  Lord 
Penzance  to  act  as  Official  Principal, 
because  he  had  not  complied  with  the 
preliminaries  necessary  to  enable  him  to 
execute  that  office  ;  and  therefore  he  had 
no  authority  to  issue  the  documents. 

4.  The  yfvit  de  contumace  capiendo  was 
bad  on  the  face  of  it  and  insufficient,  and 
was  not  issued  in  accordance  with  the 
provisions  of  the  53  Eliz.  c.  23,  and  53 
Gbo.  3.  c.  127.   It  was  issued  out  of  term 


time,  and  not  brought  into  and  opened  in 
Court. 

First,  then,  the  only  way  of  enforciiig 
obedience  to  a  monition  issued  under  the 
Public  Worship  Regulation  Act  is  by  the 
process  described  in  section  18.  That 
being  followed,  the  living  becomes  ip9o 
facto  void  after  three  years'  disregard  of 
the  inhibition.  The  Act  does  not  in 
terms  authorise  imprisonment,  and  there- 
fore nothing  can  be  looked  at  oatside  the 
Act  for  the  purpose  of  enforcing  a  moni- 
tion under  the  Act. 

[Lord  Colebidgb,  C.J. — ^Yon  must  not 
take  it  for  granted  that  the  Judge  when 
clothed  with  the  authority  of  both  the 
Chancellors  of  Canterbury  and  York  has 
not  all  the  powers  of  those  officials.] 

No ;  but  in  exercising  a  special  statntorj 
authority  he  is  limited  to  the  powers  con- 
ferred by  the  Act. 

[Loed  Coleridge,  C.J. — Section  7  says 
that  after  becoming  Official  Principal,  all 
proceedings  taken  before  the  Judge  shall 
be  deemed  to  be  taken  in  the  Arches 
Court.] 

That  does  not  enlarge  the  statntoiy 
jurisdiction  conferred  by  this  Act.  The 
point  was  decided  in  Hudson  y.  Tooih  (4). 

[Lord  Coleridqe,  C. J. — The  particular 
words  were  not  discussed  there.  It  was 
enough  that  the  conditions  had  not  been 
fulfilled  to  enable  the  Judge  to  sit  at 
Lambeth,  that  place  having  been  ex^ 
eluded  by  the  requisition.] 

If  the  proceedings  were  in  the  Arches 
Court  and  not  regulated  by  section  7, 
there  was  nothing  to  argue,  for  Lfod 
Penzance  could  have  sat  anywhere.  And 
if  these  words  confer  all  the  coerciYe 
power  of  the  Court  of  Arches,  then  the 
Judge  could  suspend  or  deprive  for  dis-- 
obedience  to  the  monition.  Section  18, 
however,  shews  that  he  cannot ;  obedience 
can  only  be  enforced  in  the  partionlar 
manner. 

[Lord  Coleridoe,  C.J. — If  the  Judge 
after  be  became  Dean  of  the  Arches  is 
nothing  more  than  he  was  before,  joor 
argument  is  an  easy  one  ;  but  what  force 
do  you  give  to  the  words  "  deemed  to  be 
in  the  Arches  Court  **  ?] 

The  proceedings  will  all  appear  on  the 
records  of  the  Court. 

(4)  47  Law  J.  Rep.  QJB.  18. 
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Secondly,  the  requisition  signed  by  the 
Bishop  of  Exeter  was  bad,  becanse  he 
oonld  not  act  in  the  place  of  both  the 
Bishop  and  Archbishop.  They  have  dif- 
ferent duties  to  perform  under  the  Act : 
tlie  Bishop  has  to  transmit  the  repre- 
sentation to  the  Archbishop,  so  there  are 
two  separate  persons  and  factions,  and 
the  functions  are  judicial,  not  merely 
ministerial. 

[Manistt,  J. — In  the  case  of  the  Bishop 
bemg  patron^  the  Archbishop  is  em- 
powered to  act  alone  and  discharge  both 
functions.] 

Then  the  requisition  does  not  shew  on 
tiie  face  of  it  the  preliminaries  and  con- 
ditions necessary  to  give  jurisdiction. 
There  is  no  statement  that  the  repre- 
sentation had  been  sent  to  the  party 
oomplaiued  of,  or  that  he  had  had  the 
tweniy-one  days  for  consideration,  or 
that  he  had  declined  to  submit  to  the 
Bishop,  or  that  the  Bishop  had  fixed 
tlie  place  of  hearing  ;  and  the  Bishop  oiiiy 
named  three  dioceses,  not  some  place — 
which  is  what  the  Act  means  when  it 
says  the  Archbishop  is  to  fix  any  place 
within  certain  limits.  This  being  an 
inferior  Court,  and  one  with  a  special 
limited  statutory  jurisdiction,  the  pro- 
ceedings must  shew  on  the  face  of  them 
that  the  statute  had  been  complied  with. 
Nothing  can  be  intended  in  favour  of 
jurisdiction.  He  cited  Harrison  v.  Wright 
(5),  Christie  v.  TJnwin  (6),  Howard  v. 
ChueU  (7),  Mushett  v.  Drummond  (8). 

Next,  iJie  monition  and  inhibition  are 
bad.  They  are  under  the  seal  of  the 
Coort  of  Arches,  and  not  signed  by  the 
Judge.  It  does  not  appear  that  Lord 
Penzance,  as  Official  Principal,  was  the 
proper  person  to  issue  it.  The  only 
person  who  could  issue  it  was  the  Judge 
acting  under  the  Pablic  Worship  Regu- 
lation Act,  and  it  is  necessary  to  go 
outside  these  documents  to  see  that  Lord 
Penzance  was  such  Judge.  He  had  no 
power  qua  Official  Principal.  Nor  is 
there  any  recital   to  shew   the   various 

(5)  13  Mee.  &  W.  816;  14  Diw  J.  Rep.  Exch. 
196. 

(6)  11  Ad.  &  E.  373 ;  0  Law  J.  Kep.  Q.B.  47. 

(7)  10  Q.B.  llep.  369 ;  16  Law  J.  Rep.  Q.B. 
345. 

(S)  10  B.  &  G.  163. 
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steps  which  gave  him  jurisdiction.  The 
receipt  of  the  requisition  from  the  Bishop 
is  the  foundation  of  the  jurisdiction,  and 
that  does  not  appear.  There  is  in  the 
inhibition  no  allegation  that  it  was  made 
after  notice  to  Mr.  Dale — The  King  v. 
Bagshawe  (9). 

The  writ  de  contumace  capiendo  does 
recite  all  the  other  matters  which  it  is 
submitted  ought  to  have  been  in  the 
monition  and  inhibition,  but  it  is  de- 
fective in  not  shewing  that  Mr.  Dale  had 
the  opportunity  of  submitting  to  the 
Bishop. 

The  next  objection  is,  that  Lord  Pen- 
zance had  no  authority  as  Dean  of  the 
Arches,  not  having  taken  the  oaths  as  pre- 
scribed by  the  127th  eanon.  Previously, 
all  Officials  Principal  for  the  last  hundred 
years  have  taken  the  oath,  and  in  the 
case  of  a  surrogate,  the  omission  to  do 
so  was  held  fatal — The  King  v.  Verelst 
(10). 

i  Fjklp,  J.  -Hire  Lord  Penzance  be- 
came (^rticial  Principal  by  expre««s  enact- 
ment.] 

But  although  the  first  part  of  the 
canon  is  dispensed  with  by  the  Public 
Worship  Eegalation  Act  as  to  the  quali- 
fication of  the  individual,  yet  the  con- 
ditions precedent  to  his  acting  remain  in 
force,  and  the  canon  is  law  so  far  as 
ecclesiastical  Judges  are  concerned. 

The  next  point  is,  that  the  writ  de  con* 
iumajce  capiendo  was  improperly  issued. 
It  was  issued  under  the  Acts  of  5  Eliz. 
c.  23  and  53  Geo.  3.  c.  127.  Although 
the  writ  de  contumace  was  substituted  for 
that  de  excommunicato  capiendo,  yet  the 
provisions  of  the  Act  of  Elizabeth  had  to 
be  complied  with.  The  writ  must  be 
made  in  term  time,  returnable  in  the 
Court  of  Queen's  Bench,  and  must  be 
brought  into  Court  and  opened  in  the 
presence  of  the  Judges  and  delivered  to 
the  sheriff.  This  was  not  done  here. 
The  writ  was  issued  in  vacation,  and 
never  brought  into  Court  at  all.  It  was  al- 
lowed by  the  Queen's  coroner  at  the  Crown 
Office ;  it  is  therefore  void — Parker's 
Oase  (11) ;  Lucy   v.    The  Bishop   of  8t, 

(9)  7  Term  llep.  363. 

(10)  3  Campb.  431. 

(11)  Cro.  Car.  582. 
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Davids  (12)  ;  where  Holt,  G.J.,  g^ves  the 
reason  of  the  practice.  He  then  cited 
WcU8(yn*8  Oase  (13),  In  re  Baines  (14),  The 
Queen  v.  Thoroughgood  (15),  The  Queen 
V.  Jones  (16),  The  King  y,  Bicketts  (17), 
The  Queen  v.  Bicketis  (18);  The  King  v. 
Hewitt  (19),  The  King  v.  Blake  (20). 
The  Petty  Bag  Act  which  authorised  the 
Court  of  Chancery  to  issue  writs  in 
vacation  has  been  repealed  by  42  &  43 
Vict.  c.  59,  and  the  practice  was  in- 
variable of  bringing  the  writ  into  Court 
nntil  the  passing  of  the  Petty  Bag  Act — 
Cf.  Hopwood  V.  Watts  (21),  which  shews 
that  no  practice  that  may  have  grown  up 
in  the  office  can  justify  a  disregard  of  the 
plain  words  of  the  earlier  statutes. 

The  Attorney 'Chneral,  The  Solicitor^ 
General  and  Danckwerts,  for  Lord  Pen- 
zance. —  The  first  objection  to  Lord 
Penzance  on  account  of  his  not  having 
taken  the  oaths  prescribed  by  the  Canons 
is  capable  of  four  answers  : — 

First,  the  Official  Principal  is  not 
within  the  canon  at  all,  which  does  not 
mention  him,  and  he  is  not  included  in 
the  words,  the  ''chancellor  and  com- 
missary or  official.''  He  is  a  far  higher 
officer,  as  is  seen  by  the  fact  that  he 
could  deprive,  notwithstanding  the  words 
of  canon  122 — Saunders  v.  Davies  (22), 
Oliver  V.  Hogarth  (23). 

[Lord  Coleeidgb,  C.J. — There  was  a 
special  privilege  as  to  this  one  man  by 
ancient  usage,  because  he  was  the  repre- 
sentative of  the  Archbishop  of  Canter- 
buiy:  and  all  those  cases  shew  is  that 
the  privilege  could  not  be  taken  away 
without  express  words.] 

The  second  answer  i8,  that  if  within 
the  words  of  the  canon  Lord  Penzance 
as  a  layman  is  not  bound  by  the  Canons, 
they  do  not  bind  the  laity  at  all,  and 
only  morally   the    clergy — Lord   Hard- 


(12) 

!S 

(16) 
(16) 
(17) 
(18) 

(19) 
(20) 

&, 

(23) 


7  Mod.  56. 

Ld.  Raym.  817. 

1  Cp.  &  Ph.  31. 

12  Ad.  &  £.  183;  0  Law  J.  Rep.  Q.B.  211. 

10  ibid.  676. 

6  ibid.  537 ;  6  Law  J.  Rep.  K.B.  172. 

8  ibid.  951 ;  8  Law  J.  Rep.  dB.  44. 
6  ibid.  547 ;  6  Law  J.  Rep.  E.B.  235. 

2  B.  &  Ad.  139. 
5  ibid.  1056. 

1  Add.  29. 
1  Hag.  £c.  47. 


wickers  judgment  in  Oroft  v.  Mtddleton 
(24). 

[LoBD  Coleridge,  C.J.,  referred  to 
Marshall  v.  The  Bishop  of  Exeter  (25), 
where  all  the  authorities  are  set  out.] 

Then  again  the  Official  Principal  is  a 
Eang's  Judge  sitting  in  a  King's  Gooii — 
Oaudrey^s  Oase  (26). , 

The  third  answer  is,  that  Lord  Pansanoe 
holds  his  office  by  virtue  of  the  ezpreas 
provisions  of  the  Public  Worship  Begalft- 
tion  Act,  1874.  Section  7  requires  cer- 
tain qualifications  for  the  Judge.  Those 
being  fulfilled,  he,  being  Judge,  becomes 
Official  Principal  on  certain  contingencies 
happening,  which  have  happened.  Lord 
Penzance  has  fulfilled  all  the  obligationB 
of  the  statute. 

The  fourth  answer  is,  that  if  the  oanons 
do  apply,  the  omission  to  take  the  oathdoes 
not  invalidate  any  acts  done  previonaly — 
The  Margate  Pier  Oompany  y.  Hoinmam 
(27). 

The  next  objection  arises  on  the  requi- 
sition from  the  Bishop  of  Exeter,  who,  it 
is  said,  could  not  act  for  both  the  Bishop 
and  Archbishop.  But  if  the  Bishop  be 
patron  he  has  no  judicial  ^notions  at  all 
to  perform ;  he  merely  sends  on — ^not 
transmits  in  any  legal  sense — the  lepie- 
sentation  to  the  Archbishop,  who  would 
then  act  alone.  But  if  he  be  patron  abo^ 
the  Bishop,  appointed  by  the  sign  manual, 
stands  exactly  in  his  place,  and  can  act 
alone.  Next,  it  is  said  that  the  requisition 
is  deficient  in  not  setting  ont  that  notice 
was  given  to  the  clerk  of  the  exact  place 
of  hearing,  but  this  objection  cannot  be 
taken  by  the  defendant ;  and,  further, 
the  statute  does  not  even  say  that  the 
requisition  need  be  in  writing.  The 
words  are  only  *'  shall  require."  And 
then  the  form  given  in  the  Rules  and 
Orders  have  been  followed,  as  nearly  as 
the  circumstances  of  the  oase  allowed, 
and  that  is  enough. 

The  same  may  be  said  as  to  the  moni- 
tion and  inhibition.  The  forms  were  pro- 
vided on  purpose  to  shorten  these  docu- 
ments. The  power  to  make  rules  and 
orders  includes  forms  —  e.g,  under  the 

(24)  2  Atk.  680. 

(25)  3  £.  &  I.  App.  97. 

(26)  3  Coke  B«p.  part  v.  i. 

(27)  3  B.  &  Aid.  266. 
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Charcb  Difldpline  Act,  where  a  decree 
following  the  form  was  held  good  on  ob- 
jection— Simpson  v.  Flamank  (28),  The 
Attomey-Oeneral  v.  SiUem  (29). 

Lastly,  when  the  monition  and  inhibi- 
tion were  disregarded  Lord  Penzance  had 
power  to  signify.  Even  before  the  resig- 
nation of  Sir  B.  Phillimore  he  was  a 
Jndge  of  an  Ecclesiastical  Court,  and  so 
kad  the  power  under  53  G^.  3.  c.  127 ; 
bat,  anyhow,  afler  he  became  Dean  of 
Arches  ne  had  all  the  power  of  that  office. 

It  does  not  make  any  difference  whether 
the  proceedings  get  into  the  Court  of 
Arches  by  means  of  the  Church  Discipline 
Act  or  the  Public  Worship  Regulation 
Act. 

So  far  from  the  Legislature  thinking 
that  clergy  would  necessarily  obey,  and 
BO  leaving  the  Judge  without  any  power 
of  enforcing  his  order,  the  Act  was  framed 
to  deal  with  persons  who  disobey. 

[Lord  Colbbidqb,  C.J. — May  it  not  be 
said  that  the  whole  subject-matter  is  such 
that  the  Legislature  never  intended  that 
a  man  should  go  to  prison  for  disobe- 
dience?] 

It  is  disobedience  to  the  law,  and  it  is 
essential  that  there  should  be  some  mode 
of  enforcing  obedience.  The  Act,  which 
was  intended  to  simplify  and  make  the 
proceedings  shorter,  did  not  touch  the  old 
means  of  enforcing  orders,  and  they  there- 
fore still  exist.  There  would  be  no  re- 
medy during  three  vears  but  for  this 
power.  The  Act  against  brawling  would 
not  apply.  The  23  &  24  Vict.  c.  32  ex- 
clndes  clergymen,  and  it  is  impossible  to 
say  that  a  parson  going  quietly  into 
ohnrch,  with  the  consent  of  the  church- 
wardens, could  be  guilty  of  riotous  con- 
duct. So  the  inhibition  would  remain  a 
hruHmfidmen. 

A.  WiUs  and  Jeune^  for  the  promoters, 
in  argning  in  favour  of  the  power  of 
enforcing  the  inhibition  by  aignificavit^ 
cited  the  language  of  Lord  Coleridge  in 
the  judgment  in  Martin  v.  Mackonochie 
(30)   as   to  the  absence  of  hardship  in 

(28)  36  Law  J.  Rep.  F.C.  28  ;  Law  Hep.  1  P.C. 
468. 

(20)  10  HJi.  Cas.  704 ;  88  Law  J.  Rep.  Exch. 
200. 

(80)  40  Law  J.  Bep.  Q.B.  60;  Law  Rep.  4 
03.  D.  607. 

Vol.  60.— Q.B.,  C.P.  ft  Exce. 


241 


enforcing  a  clergyman  to  obey  the  law  of 
the  Church  when  it  has  been  declared  by 
proper  authority,  and  as  to  there  being  no- 
thing unreasonable  in  resorting  to  this 
means  of  enforcing  it,  as  the  Legislature 
had  not  (as  it  might  have  done)  said  that 
such  power  should  be  taken  away  from 
the  Dean  of  the  Arches. 

The  point  raised  about  the  writ  de  con" 
iumace  not  having  been  opened  in  Court 
is  answered  by  the  Act  of  1849,  which 
repealed  the  provisions  in  the  Act  of 
Elizabeth.  Then  terms  are  abolished  by 
the  Judicature  Acts,  and  the  provisions 
in  the  earlier  statute  were  only  dii*ectory 
and  not  imperative. 

[LoKD  Coleridge,  C.J. — ^Assuming  that 
terms  are  abolished,  and  that  the  writ 
may  be  issued  in  vacation,  that  does  not 
get  rid  of  the  enactment  requiring  the 
writ,  when  issued,  to  be  brought  into 
Court.] 

The  writ  was  indorsed  "enrolled  of 
record.** 

[Lord  Coleridge,  C.J. — In  Le  Boy  v. 
Colgate  (31),  the  Court  there  admitted 
that  many  persons  had  been  liberated  from 
custody  because  the  writs  had  not  been 
opened  in  Court.  Field,  J. — In  1840 — 
Baines's  Case  (14) — Lord  Cottenham 
treated  this  as  a  good  objection.] 

Those  cases  no  doubt  so  treat  the  point. 
But  it  is  submitted  that  really  it  is  a 
matter  of  form  only ;  an  1  since  the  Act  of 
1849  (12  &  13  Vict.  c.  109),  which  says 
that  all  writs  may  be  issued  and  returned 
in  vacation,  that  form  has  been  done 
away  with.  Then  the  writ  itself  is  good ; 
it  is  not  necessary  to  set  out  more  than 
has  been  done — namely,  the  inhibition 
and  the  acts  of  disobedience ;  for  the  sta- 
tute only  requires  that  the  nature  of  the 
commands  and  the  disobedience  thereto 
be  set  out. 

Charles,  in  reply.— The  provisions  of  the 
Acts  of  Eliz.  and  Geo.  3  were  in  £Eivour 
of  the  liberty  of  the  subject,  and  cannot 
be  repealed  by  implication  merely  by  the 
Petty  Baff  Act.  But  that  Act  itself  was 
repealed  last  year.  Then  the  forms  have 
no  parliamentary  force,  and  if  they  are 
contrary  to  common  law,  objection  may 
be  taken  to  them.     It  they  are  of  statu- 

(31)  Sid.  p.  165. 
21 
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tory  authority  they  mnst  be  strictly  fol- 
lowed, and  in  the  monition  they  have  not 
been.  When  it  was  issued  the  form  ran 
in  the  name  of  the  Judge  under  the  Act, 
not  in  that  of  the  Official  Principal. 

The  Canons  of  1603-4  have  been  re- 
cognised as  binding  on  the  clergy  and 
on  laymen  in  ecclesiastical  matters.  It  is 
only  as  to  temporalities  that  they  do  not 
bind — Marshall  v.  The  BMop  of  Exeter 
(25).  •  (Per  Lord  Westbury.) 

On  the  principal  point,  until  Lord  Pen- 
zance became  Dean  of  the  Arches  he  had 
no  Court  at  all,  he  was  not  Judge  of  an 
Ecclesiastical  Court  at  all,  but  only  Judge 
under  the  wholly  new  jurisdiction  which, 
as  decided  in  Hudson  v.  Tooth  (4)  and 
Serjeant  v.  Bale  (1),  was  created  by  the 
Act.  Then  he  acquired  no  fresh  authority 
after  becoming  Official  Principal.  The 
words  in  section  7  do  not  enlarge  his 
jurisdiction.  The  Lord  Chief  Justice,  in 
Hudson  V.  Tooth  (4),  said,  *'  This  is  an 
entirely  new  tribunal,  which  had  at  that 
time  no  relation  to  that  of  the  Dean  of 
Arches." 

This  being  a  statutory  monition  can 
only  be  enforced  under  the  statute  creat- 
ing it,  and  that  is  by  inhibition,  which  is 
postponed  deprivation.  Bat  the  conten- 
tion on  the  other  side  would  allow  the 
clerk  to  be  both  imprisoned  and  deprived 
at  the  end  of  three  years.  Then  the  in- 
hibition is  no  brutum  fulmen,  because  the 
clerk  ceases  to  be  the  lawful  minister,  and 
may  be  dealt  with  under  23  &  24  Vict. 
c.  32  for  interfering  with  the  Bishop^s 
nominee,  who  becomes  the  lawful  minister. 
The  broad  ground  is  that  power  of  im- 
prisonment cannot  be  given  without  ex- 
press words,  and  they  are  wanting. 

Our,  adv,  vuU, 

Lord  Colkeidqe,  L.C.J. — I  am  now  to 
give  judgment  in  these  four  rules,  which 
it  has  been  agreed  shall  be  heard  and  de- 
termined  together,  because,  as  the  four 
rules  raise  a  variety  of  points  which  are 
all  more  or  less  connected,  it  is  far  more 
convenient  that  a  single  argument  should 
dispose  of  them  all. 

The  rule  in  which  Mr.  Dale  is  defen- 
dant  raises  technically  the  question  whe- 
ther the  writ  de  coniumace  capiendo  is 


good  either  in  itself  or  in  respect  of  the 
proceedings  which  have  taken  place  since 
it  was  issued,  and  whether,  therefore,  it 
affords  a  good  answer  to  the  writ  of 
habeas  corpus. 

The  three  rules  in  which  Lord  Penzance 
is  defendant  raise  in  various  forms  the 
qaestion  of  his  jurisdiction:  one  is  to 
prohibit  him  from  proceeding  farther 
in  the  matter  of  Mr.  Dale;  another  to 
suspend  the  writ  de  corUumace  capiendo  on 
the  ground  that  the  monition,  inhibition 
and  significavit  were  issued  by  Lord  Pen- 
zance without  jurisdiction ;  another  for  a 
certiorari  to  remove  and  quash  the  moni- 
tion and  inhibition  of  Lord  Penzance,  and 
the  requisition  of  the  Bishop  of  Exeter, 
on  the  ground  that  they  are  all  defective 
for  want  of  jurisdiction.  All  these  roles 
raise  in  various  forms  and  on  various 
grounds*objections  to  the  jurisdiction  of 
Lord  Penzance :  the  first  one  raises  certain 
further  questions  as  to  the  vfTitdeconiwnaee 
after  it  was  issued  from  the  Petty  Bag ;  and 
the  determination  of  these  questions  in 
Mr.  Dale's  favour  might  entitle  him  to 
his  discharge,  even  although  everything 
done  by  Lord  Penzance  was  done  in 
proper  form  and  within  his  jurisdiction. 
It  will  be  convenient  to  consider  the 
points  as  they  arise  in  order  of  right 
reasoning,  and  to  dispose  of  them  so  as,  if 
possible,  not  to  go  over  the  same  ground 
twice. 

First,  then,  it  is  said  that  before  Lord 
Penzance  was  entitled  to  exercise  any 
judicial  function  as  Official  Principal  of 
the  Arches  Court  of  Canterbury,  he  mnst 
have  taken  the  oaths  and  made  the  sub- 
scription prescribed  in  the  127th  of  the 
Canons  of  1603-4.  It  was  contended 
that  the  canon  is  still  binding,  and  the 
case  of  The  King  v.  VereUt  (10)  was 
cited  as  shewing  that  the  appointment 
of  an  ecclesiastical  officer  "contrary  to 
the  canon,*'  to  use  Lord  EUenborough's 
words — and  therefore,  if  the  case  was  in 
point,  the  appointment  of  Lord  Penzance 
— must  be  treated  as  a  nullity.  There  are 
minds,  I  suppose,  though  it  is  very  diffi- 
cult to  realise  the  supposition,  to  which 
an  objection  of  this  sort  appears  to  have 
reality  and  substance.  But  I  am  of  opinion 
that  there  is  nothing  in  it.  I  do  not  put 
my  decision  upon  the  argument  tiiat  tlie 
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Official  Principal  of  Canterbary  is  not 
within  the  127th  canon.  If  it  were  neces- 
sary (as  it  is  not)  to  decide  that  qnestion, 
I  sboald  as  at  present  advised  hold  that 
he  is  within  it.  Neither  do  I  rest  mj 
decision  npon  the  recent  changes  made 
by  Parliament  in  the  law  of  oaths  and 
Bubscriptions.  It  seems  to  me  that  the 
S7  &3o  Vict.  c.  85.  s.  7  has  conclusively 
settled  the  qaestion.  It  is  the  law  of  the 
realm,  binding  on  all  the  subjects  of  the 
Qneen,  that  in  certain  events,  which  events 
have  in  fact  happened.  Lord  Penzance 
shall  become  Official  Principal  of  the 
Arches  Gonrt  of  Canterbary,  and  that 
**  thereafter " — that  is,  after  he  has  so 
become  Official  Principal,  which  he  has  in 
fact  become,  and  which  in  fact  he  is — all 
proceedings  taken  before  him  in  relation 
to  matters  arising  within  the  province  of 
Canterbury  shall  be  deemed  to  be  taken 
in  Uie  Arches  Court  of  Canterbury.  Mr. 
Dale's  is  such  a  matter,  and  these  pro- 
ceedings are  such  proceedings ;  and  it  ap- 
pears to  me  that  the  question  is  concluded. 
It  is  admitted  that  by  the  first  paragraph 
of  the  7th  section  the  earlier  part  of  the 
127th  canon,  which  refers  to  qualification, 
has  been  abrogated ;  it  is  plain  to  me  that 
by  the  third  paragraph  of  the  7th  section, 
the  part  of  the  lz7th  canon  which  refers 
to  oaths  and  subscriptions,  has,  if  it  ever 
bound  the  Official  Principal  of  the  Arches 
Court,  been  abrogated  likewise.  It  is  un- 
necessary to  say  more.  But  I  will  point 
oat  that  The  King  v.  VereUt  (10)  is  not  in 
point.  That  case  decides  that  where  an 
eoclesiastical  officer  is  appointed  contrary 
to  the  only  law  which  governs  his  appoint- 
ment, such  appointment  is  bad.  It  is 
used  in  support  of  a  contention  that 
where  an  appointment  is  unquestionably 
valid  by  Act  of  Parliament,  a  canon  can 
annex  conditions  to  the  exercise  of  the 
fnnctions  of  a  person  so  appointed — a  con- 
tention to  which  The  King  v.  VereUt  (10), 
when  accurately  examined,  yields  no 
support  whatever.  The  defendant's  first 
point  therefore  entirely  fiedls. 

Next,  it  is  said  that  Lord  Penzance 
bad  no  jurisdiction,  because  his  jurisdic- 
tion resto  npon  the  transmission  of  the 
representation  by  the  Bishop  to  the  Arch- 
bishop, and  upon  the  requisition  by  the 
Archoiahop  to  the  Judge,  according  to 
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the  provisions  of  the  9th  section  of  the 
37  A  38  Vict.  c.  85,  taken  together  with 
and  qualified  by  the  provisions  of  the  16th 
section.  Now  here  it  is  said  that  the 
appointment  of  the  Bishop  of  Exeter  to 
act  both  for  the  Bishop  of  London  and 
the  Archbishop  of  Canterbury  (both  of 
whom  were  within  the  meaning  of  the 
16th  section  "patrons"  of  AC  Dale's 
preferment)  was  a  bad  appointment ;  and 
that  even  if  it  was  good,  his  requisition 
to  Lord  Penzance  was  bad  on  its  face 
for  not  stating  that  a  copy  of  the  repre- 
sentation was  transmitted  to  Mr.  Dale 
according  to  the  provisions  of  the  9th 
section,  and  conferred,  therefore,  on  Lord 
Penzance  no  jurisdiction  to  hear  the 
matter  of  the  representation.  It  is,  I  know, 
quite  in  vain  to  protest  against  the  time 
of  a  Court  of  law  being  wasted,  as  I  think 
it  has  been,  upon  questions  such  as  these. 
They  are  raised  and  they  must  be  decided. 
But  before  I  decide  them,  I  must  observe 
that  from  this  point  in  the  discussion  to  the 
very  last  of  the  acts  of  Lord  Penzance  it 
has  not  been  even  faintly  suggested  that 
anything  wrong  has  been  done  in  point  of 
fact ;  that  any  notice  has  been  omitted ; 
that  there  has  been  any  hasty  action  ;  that 
in  any  single  point,  however  small,  the  sub- 
stance of  justice  has  been  violated.  All  the 
proceedings  have  been  in  fact  according 
to  law ;  of  all  of  them  Mr.  Dale  has  had 
notice ;  on  none  of  them  has  he  attended ; 
against  none  of  them  has  he  made  any 
defence ;  and  now,  when  he  has  brought 
upon  himself  the  punishment  of  disobe- 
dience to  the  orders  of  one  of  the  Queen's 
Courts,  he  comes  to  another  of  the  Queen's 
Courts  not  to  complain  (for  of  that,  as  I 
said,  we  have  heard  no  whisper)  of  any 
unjust  or  illegal  act  of  the  former  Court, 
but  to  iake  exception,  if  he  can,  to  the 
phraseology  of  the  various  legal  docu- 
mente  in  which  those  acts  are  stated.  It 
is  no  part  of  my  duty  to  express  any 
judgment  on  such  conduct ;  it  is,  I  think, 
mj  duty  to  state  it  with  strict  accuracy. 

Now  his  first  point  is  that,  under  the 
16th  section,  as  the  Bishop  of  London  and 
the  Archbishop  of  Canterbury  were  both 

Eatrons  of  St.  Vedast's,  one  Bishop  should 
ave  been  appointed  under  the  sign 
manual  of  the  Queen  to  act  for  the  Bishop, 
and  another  for  the  Archbishop ;  because 
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ander  the  9th  section  the  Bishop  is  to 
determine  whether  the  case  is  to  be  heard, 
the  Archbishop  to  fix  the  area  for  the 
hearing.  The  point  is  naught.  Under 
the  16th  section  the  patron  Bishop  dis- 
charges none  of  the  da  ties  imposed  on  a 
non-interested  Bishop  by  the  9th.  If  the 
papers  come  to  him  he  simply  has  to  send 
them  on  to  the  Archbishop  as  papers 
which  have  reached  him  wrongly  and 
with  which  he  has  nothing  to  do.  In  the 
case  of  a  patron  Archbishop,  which  is  this 
case,  the  Qaeen  may  appoint  nnder  her 
sign  manual,  as  in  this  case  she  has 
thought  fit  to  do,  a  Bishop  or  Archbishop 
to  act  in  place  of  the  disqualified 
Archbishop.  In  this  case  it  appears  that 
the  Bishop  of  Exeter  was  appointed  in 
terms  to  act  both  for  Bishop  and  Arch- 
bishop. This  appointment  to  act  for  the 
Bishop  was,  I  think,  unnecessary,  and  may 
bo  rejected  without  in  any  way  affecting 
the  validity  of  his  appointment  to  act  for 
the  Archbishop.  But  if  it  was  necessary 
the  same  Bishop  may  well  be  appointed 
to  act  for  both:  the  Act  of  Parliament 
does  not  forbid  it ;  the  functions  of  the 
two,  though  different,  are  nowise  inconsis- 
tent, and  may  well  be  performed  for  the 
two  by  one  and  the  same  person. 

Next  it  is  said  that  the  requisition  of 
the  Bishop  of  Exeter  conferred  no  juris- 
diction on  Lord  Penzance,  because  it  did 
not  state— 

1.  That  the  representation  had  been 
transmitted  to  Mr.  Dale. 

2.  That  the  parties  had  been  required 
to  state  whether  they  would  submit  to 
the  directions  of  the  Bishop. 

3.  That  they  had  not  stated  their 
willingness  to  submit  to  the  Bishop. 

4.  The  place  where  the  matter  of  the 
representation  was  to  be  heard. 

Now,  as  to  the  first  objection,  it  ap- 
pears to  me  that  it  was  wholly  unneces- 
sary to  state  in  the  requisition  the  fi^st 
that  the  representation  had  been  trans- 
mitted to  the  incumbent.  It  was  an 
incident  of  procedure,  not  a  fact  essen- 
tial to  jurisdiction. 

As  to  the  second  and  third  questions, 
I  think  that  they  fail  in  fact.  The  re- 
quisition appears  to  me,  by  necessary 
intendment,  to  state  the  facts  which,  it 
is  argued,  are  omitted. 


As  to  the  fourth,  I  think  that,  wiUiin 
the  meaning  of  the  Act  of  Parliament, 
the  place  is  stated.    It  would  be  enough  if 
the  words  of  the  9th  section  were  simply 
followed.    In  this  case  some  selection  has 
in  fact  been  made.     The  following  para- 
graph of  the  9th  section,  it  is  to  be  observed, 
leaves  to  the  Judge  to  give  notice  of  the 
time  and  place  at  which  he  will  proceed  to 
hear  the  matter,  and  the  lang^ua^  seema 
to  me  to  shew  that  as  the  time  is  clearly 
not  to  be  fixed  by  the  Archbishop,  neither 
is  the  place  to  be  fixed  by  him  in  the 
narrow  and  restricted  sense   contended 
for  by  the  defendant.     I   am    therefore 
of   opinion   that    none  of    these  objec- 
tions can  be  sustained,  even  if  they  can 
be  made.     But  I  am  further  of  opinion 
that  if  these  objections  existed,  they  are 
unavailing  in  point  of  law.      It   is  not 
necessary  to  give  the  Judge  the  jarisdio- 
tion  to  hear  that  every  incident  which 
gives  the  Archbishop  (or  in  this  case 
the  Bishop)  the  right  to  send  his  requi- 
sition to  the  Judge  should  appear  on  the 
face    of    the   requisition.     Quite  apart 
from   an   answer  presently  to    be  con- 
sidered, the  requisition   appears  to  me 
abundantly  sufficient ;  and  ic  it  were  not, 
I  think  that   its  sufficiency  cannot  be 
questioned  by  the  defendant  in  this  pro- 
ceeding.    If  the  Judge  is  properly  ap- 
pointed;   if   the   matter  is   within    his 
jurisdiction ;  if  he  be  called  upon  to  act 
by  a  person  who  has  jurisdiction  to  call 
upon  him ;  if  he  has  been  called  npon; 
and  if,  as  regards  the  defendant,  he  has 
acted  within  his  jurisdiction, — the  defen- 
dant cannot  criticise  and  take  exception 
to  the  language  of  the  instrument  which 
has  called  upon  the  Judge  to  act.     Sooh 
objections,  if  available  at  all,  might  be 
available  on  the  part  of  the  Judge  if  he 
refused    to  act  and  this  Court  were  to 
endeavour  to  compel  him.     No  case  has 
gone  the  length  of  saying  that  a  person 
in  the    position  of   the  defendant  can 
question  jurisdiction  on  grounds  of  this 
kind.    There  is  no  authority  for  any  such 
proposition,  and  I  decline  to  make  one. 

The  next  objection,  or  rather  series  of 
objections,  which  arise  in  point  of  order, 
are  the  various  objections  which  have 
been  taken  to  the  language  of  the  moni- 
tion and  inhibition,  as  not  setting  fortli 
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with  snfiicient  pariicalaritj  the  various 
&ct8  which  most  have  existed  to  give 
the   Jadge  jorisdictioQ   to  issae   them. 
Much  fime  and  infinite  ingenuity  were 
expended  npon  this  branch  of  the  argn- 
ment,  and  many  cases  were  cited  which, 
bnt  for  an  answer  which    I    am    now 
about  to  give,  it  might  have  been  neces- 
sary to  examine  in  detail  and  at  length. 
But  it  is  not  necessary.    I  throw  no  doubt 
upon  the  general  proposition  that  Courts 
of  limited  jurisdiction  must  shew  upon 
the  face  of  the  legal  instruments  they  em- 
ploy the  facts  which  give  them  their  juris- 
diction and  give  validity  to  their  legal 
instruments.      I  throw  no  doubt  upon 
the  existence  or  the  importance  of  the 
power  of    this  Court    to  compel    such 
Courts  to  exercise  their  jurisdiction  if 
they  decline,  and  to  restrain  them  if  they 
exceed  it.     But  in  this  case  I  think  that 
a  higher  power  than  this  Court  has  in- 
tervened, and  that  the  forms  which  I 
am  now  examining,   and  one   which  I 
have  examined,  namely,  the  requisition, 
have  each  and  all  of  them  the  sanction 
of  Parliament.     If  this  is  so,  it  is  useless 
to  enquire  how  the  matter  would  have 
stood  if  the  forms  employed  had  no  such 
sanction.     By  the  19th  section  of  87  & 
38  Vict.  o.  85,  it  was  enacted  that  the 
Queen  in  Council,   with  the    advice  of 
certain  eminent  persons,  including  the 
liord  Chancellor  and    the    Lord   Chief 
Justice  of  England,  may  cause  rules  and 
orders  to  be  made  for  regpilating  the 
procedure  under  the  Act.    Such  rules  and 
orders  are  to  be  laid  before  each  House  of 
Parliament  in  manner  specified.  If  either 
House  addresses  Her  Majesty  praying  that 
any  rules   may  be  annulled,  the  Queen 
in  Council  may  annul  such  rules  without 
prejudice  to  the  validity  of  any  proceed- 
ings taken  under  them.    Rules  and  orders 
under  this  section  have  been  made  by  the 
Qneen  in  Council,  and  have  been  laid  in 
manner  specified  before  each  House  of 
Parliament.     As  portions  of  such  rules 
and  orders,  forms  have  been  drawn  up ; 
those  forms,  with  an  exception  (trivial,  but 
to  which  I  will  refer),  have  been  followed 
in  all  the  documents  now  under  considera- 
tion. I  am  of  opinion  that,  so  far  as  the  rules 
and  orders,  including  the  forms,  conform  to 
the  ttatate,  and  are  not  inconsistent  with 
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it,  the  rules,  orders  and  forms  have  parlia- 
mentary authority.     It  is  said  that  the 
power  to  make  rules  and  orders  regula- 
ting   procedure    does    not    include    the 
power  to  frame  forms  which  are  proce- 
dure.    It  is  said  that  the  statute,  having, 
as  it  has  in  more  than  one  place,  men- 
tioned a  form  as  to  be   prescribed    by 
rules   and    orders,    must    be    taken   to 
have  intended  that  only  such  forms  as 
are  referred  to  were  to  be  prescribed  by 
rules  and  orders.     I  can  assent  to  neither 
contention.     Not  to  the  first  for  various 
reasons:  Forms  are   amongst  the  most 
important   parts  of  procedure,  and  es- 
pecially   in    ecclesiastical    matters    are 
the  parts  most  requiring  to  be  shortened 
and    simplified    by  authority.      In   the 
analogGus  cases  of  the  Court  of  Probate 
and  the  Court  of  Divorce,  under  words 
not  to  be  distinguished  from  the  words 
before  me,  forms   have  been  drawn  up 
which  for  five  and  twenty  years  no  one 
has  ever  dreamed  of   disputing.      The 
same  thing  has  happened  under  15  &  16 
Vict.  c.  76.  s.  223  (the  first  part  of  it), 
the  Common  Law  Procedure  Act,  1852. 
Nor  does   the  fact  that  other  statutes, 
such  as  the  9  <&  10  Vict.  c.  95.  s.  78,  have 
given  the  power  to  frame  forms  in  ex- 
press terms,  appear  to  me  to  shew  that 
whore  words  abundantly  wide  enough  to 
give  the  power  are  used,  their  breadth 
is  to  be  limited,  because  other  statutes 
under  other  circumstances  have  been  more 
specific  in  their  lauguage. 

Neither  can  I  assent  to  the  second  con- 
tention drawn  from  the  words  of  the 
statute  itself.  The  fact  that  the  statute 
speaks  more  than  once  of  a  form  to  be 
prescribed  by  rules  and  orders  seems  to 
me  conclusive  to  shew  that  under  the 
general  power  to  frame  rules  and  orders, 
when  used  in  the  latter  part  of  the 
statute,  the  power  to  frame  forms  was 
intended  to  be  included.  And  though 
the  observation  be  perhaps  minute  it  is 
yet  true  that  in  two  cases  at  least  where 
forms  are  mentioned  in  the  Act  itself, 
they  are  forms  hardly  of  procedure  under 
the  Act ;  for  the  first  is  the  form  of  com- 
plaint  to  the  Bishop,  which  is  a  request 
to  him  to  put  the  Act  in  operation — a  re- 
quest which  he  may  grant  or  refuse  at  his 
absolute  discretion ;   the  other  ifl  a  form 
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of  appeal  when  the  procedure  under  the 
Act  is  over,  and  which,  but  for  the  Act, 
it  might  seem  more  proper  that  the 
Judicial  Committee  should  prescribe. 
Moreover,  if  the  power  to  frame  forms  is 
given  by  the  statute,  I  am  clear  that 
these  forms  are  within  the  power.  It  is 
to  my  mind  idle  to  suppose  that  nothing 
more  was  given  than  power  to  frame 
forms  which  should  be  good  at  common 
law.  No  parliamentary  power  was  needed 
to  frame  forms  which  would  be  good 
without  such  power ;  and  I  have  myself 
little  doubt  that  the  power  was  given  for 
the  very  purpose  of  avoiding  the  minute 
objections  and  elaborate  arguments  to 
which  we  have  been  forced  in  this  case  to 
listen.  I  come  therefore  clearly  to  the 
conclusion  that  these  forms  have  parlia- 
mentary authority,  and  are  binding  on 
Lord  Penzance.  It  is  admitted  that  they 
have  been  followed,  with  two  exceptions 
to  which  I  will  advert ;  it  is  not  suggested 
that,  in  point  of  fact,  Lord  Penzance  has 
in  any  respect  done  anything  exceeding 
his  jurisdiction ;  and  I  think,  therefore, 
that  all  the  objections  founded  upon  the 
langpiage  of  the  requisition,  monition 
and  inhibition  fall  to  the  ground.  The 
two  exceptions  remain  to  be  considered. 
It  is  said  that  the  requisition  of  the 
Bishop  of  Exeter  does  not  exactly  follow 
any  form.  Nor  does  it.  The  case  of  a 
Bishop  and  Archbishop  being  both  inte- 
rested in  the  patronage  of  a  living  appears 
to  have  been  omitted,  and  the  form  of 
the  requisition  therefore  in  this  case  fol- 
lows the  form  "as  nearly,"  to  use  the 
words  at  the  head  of  the  appendix  of 
forms,  "  as  the  circumstances  of  the  case 
will  allow.*'  The  words,  "  We  have 
sigrnified  such  failure  to  the  said  Arch- 
bishop," are  admitted  to  be  inaccurate 
and  inapplicable;  but  they  may  be  re- 
jected wiuiout  vitiating  the  form,  which 
remains  perfectly  good  without  them. 

Next  it  is  said  that  the  forms  used  do 
not  follow  the  forms  given  in  the  rules 
and  orders,  and  are  not  in  accordance 
with  the  statute,  for  that  they  misdescribe 
the  Judge,  and  that  he  has  in  them 
affected  to  act  as  Official  Principal  of  the 
Arches  Court  of  Canterbury,  whereas  his 
jurisdiction  under  the  Act  is  not  that  of 
Official  Principal,  but  only  of  Judge  of  the 


Provincial  Court  of  Canterbury.  In  my 
opinion  this  objejtion  fails  also.  When 
the  rules  and  orders  were  first  insued  by 
the  Queen  in  Council  on  the  28th  of 
June,  1875,  the  places  of  Official  Prindpals 
of  Canterburv  and  York  were  both  full ;  and 
the  proper  style  of  Lord  Penzance — ^the 
style  given  him  by  the  Act — was  Judge  of 
the  Provincial  Courts  of  Canterbury  and 
Tork.  So  he  might  have  remained  for 
many  years  if  the  Official  Principals  had 
neither  died  nor  resigned.  Accordingly, 
the  forms  drawn  up  under  that  state  of 
things  call  him  by  the  only  name  he  was 
then  entitled  to  bear.  But  by  the  resig- 
nation of  Sir  Hobert  Phillimore,  in  Oc- 
tober, 1875,  he  became  Official  Principal 
of  the  Arches  Court  of  Canterbury  by  the 
direct  operation  of  the  statute,  as  I  have 
explained  at  the  beginning  of  this  judg- 
ment. Thereafter  that  was  his  title. 
Thereafter  all  proceedings  before  him  be- 
came proceedings  in  the  Court  of  Arches. 
Thereafter  all  forms  which  had  heretofore 
run  in  his  name  as  Judge  of  the  Pro- 
vincial  Court  ran,  by  force  of  the  statute, 
in  his  name  as  Official  Principal ;  and  I 
think  in  this  respect  the  note  appended 
to  rule  65  of  the  Rules  and  Orders  of 
1875  was  really  unnecessary,  and  pre- 
scribed only  what  the  law  would  hare 
prescribed  if  there  had  been  no  snch 
note.  Not  that  proceedings  in  the 
Court  of  Arches  ceased  to  be  proceedings 
under  and  limited  by  the  statute,  but 
that  proceedings  under  and  limited  by 
the  statute  became  statutory  proceeding's 
in  the  Court  of  Arches.  The  passage 
from  the  judgment  of  my  brother  Lash, 
in  Sergeant  v.  Dcde  (I),  is  capable  of 
being  construed  as  meaning  no  more 
than  I  have  now  expressed ;  and  I  have  the 
highest  authority — his  own — for  saying 
that  in  his  mouth  it  did  mean  no  more. 
Sir  Alexander  Cockburn  cannot  tell  us 
what  he  intended  by  his  language  in 
Httdson  V.  Tooth  (4).  But  he,  too,  may 
have  intended  to  expound  the  statute  as 
I  have  expounded  it ;  and  I  think  he  did, 
because  his  language  in  respect  of  the 
Act  if  pressed  further  would  certainly  be 
inaccurate,  a  thing  very  unlikely  in  any 
case,  and  with  the  statute  actually  before 
him  all  but  impossible.  I  may  Bay,  in 
passing,  that  I  do  not  presame  to  oaafc 
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Knj  doubt  on  the  authority  of  those  cases. 
Both  were,  in  mj  judgment,  perfectly 
rightly  decided,  but  they  have  no  bearing 
on  the  present  point.  I  think,  therefore, 
that  the  objection  to  these  documents,  so 
far  as  it  is  founded  on  any  supposed  mis- 
description of  the  Judge  entirely  fails. 

I  pass  from  these  technicalities  to  the 
one  point  of  substance  in  the  case — a 
point  well  worthy  of  argument,  and  not 
to  be  decided  without  much  consideration. 
It  may  in  substance  be  thus  stated: 
This  is  a  new  and  statutory  proceeding ; 
the  incumbent,  if  he  is  found  in  the  wrong 
by  the  Bishop  or  Judge,  is  to  be  ordered 
to  do  or  to  abstain  from  doing  certain 
things,  by  monition  from  the  Bishop  or 
Judge,  as  the  case  may  be.  The  13th 
section  of  the  Act  enacts  that  the  moni- 
tion shall  be  enforced  by  a  new  process 
of  inhibition,  and  if  submission  to  the 
monition,  in  the  way  pointed  out  by  the 
13th  section,  is  not  nmde  by  the  incum- 
bent for  three  years,  his  benefice,  at  the 
expiration  of  that  time,  becomes  ipso  facto 
Toid.  You  cannot,  it  is  said,  look  beyond 
the  statute,  there  is  no  power  given  by  it 
to  enforce  obedience  to  the  inhibition ; 
and,  as  flEur  as  the  inhibition  is  concerned, 
the  Judge  or  Court  has  been  left  without 
any  legal  power.  It  may  be  that  it  was 
thought  the  inhibition  would  bind  the 
conscience ;  but  if  it  does  not,  then  for 
three  years,  and  subject  to  the  penalty  at 
the  end  of  three  years,  the  monition  may 
be  disobeyed,  and  the  inhibition  defied. 

It  is  contended,  on  the  other  hand, 
that  thus  to  construe  the  statute  would 
be  to  bring  a  scandal  on  the  adminis- 
tration of  justice — to  leave  to  the  clergy 
only,  of  aJl  the  subjects  of  the  Queen, 
the  power  of  obeying  or  disobeyiug 
for  tnree  years,  at  their  pleasure,  the 
provisions  of  an  Act  of  Parliament ; 
that  it  is  incredible  that  Parliament 
would  have  passed  a  special  statute  to 
enforce  in  a  short  and  inexpensive  way 
a  certain  uniformity  of  ceremonial,  and 
yet  have  left  the  Coort  intrusted  with 
the  special  duty  without  the  power  of 
doing  the  duty  intrusted  to  it.  These 
and  the  like  considerations  were  pressed 
upon  us  with  much  force  by  the  counsel 
who  appeared  for  Lord  Penzance  and  for 
the  churchwardens. 
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I  am  not  insensible  to  considerations  of 
this  sort  on  either  side.  And  if  the  sta« 
tnte  stood  alone  there  would  be  much  to 
be  said.  At  first  sight,  the  13th  section 
seems  to  be  complete  in  itself,  and  to 
enact  the  way  and  the  only  way  in  which 
obedience  to  the  monition  is  to  be  en- 
forced. Such,  I  confess,  was  my  first 
impression.  Not  having  been  for  many 
years  familiar  with  ecclesiastical  disputes, 
and  never  having  been  ^miliar  with 
them  when  the  matters  disputed  about 
were  vestments  of  the  clergy  and  the 
particular  postures  or  gestures  which 
a  clergyman  might  or  might  not  assume 
or  use  in  conducting  the  public  worship 
of  a  congregation,  it  struck  me  as  pos- 
sible, or  even  probable,  that  Parliament 
might  never  have  contemplated  as  rea- 
sonably possible  that  clergymen  belong- 
ing to  the  Establishment  would  delibe- 
rately disregard  and  defy  the  law  of  their 
society  pronounced  by  the  highest  Court 
of  Appeal  in  the  country,  and  claim  for 
disobedience  to  the  law  in  matters  such 
as  these  the  sanction  of  conscience  and  the 
credit  of  virtue.  For  these  are  not  "  the 
weightier  matters  of  the  law,  judgment, 
mercy  and  faith,*'  but  at  the  best  and 
highest  points  more  or  less  interesting  of 
ceremonial  observance — points  on  which, 
prior  to  experience,  it  would  be  difficult 
to  believe  any  man  could  persuade  him- 
self that  disobedience  to  the  law  was  a 
matter  of  moral  obligation.  And  as  cer- 
tainly the  inhibition  pendente  lite  under 
the  Church  Discipline  Act  could  only  be 
enforced,  if  the  clergyman  defied  it,  by 
a  process  so  lengthy  and  cumbrous  that 
practically  it  could  not  be  enforced  at 
all,  I  should  have  been  disposed  to 
hold,  if  the  statute  stood  alone,  that 
Parliament  had  not  contemplated  the 
possibility  of  disobedience  and  defiance ; 
had  assumed  that  clergymen,  like  other 
men,  would  obey  the  law  of  their  country ; 
and  had  not  enacted  any  specific  mode 
of  enforcing  an  obedience  which  it  took 
for  granted  would  be  rendered. 

Bat  the  statute  does  not  stand  alone. 
It  follows  the  5  Eliz.  c.  23,  and  the  53 
Oeo.  3.  c.  127 — the  latter  statute  substi- 
tuting the  writ  de  oontumaee  for  the  writ 
de  excommunicato  capiendo^  keeping  alive 
by  express  enactment  many  of  the  forms 
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of  the  statate  of  Elizabeth,  and  contain- 
ing these  words :  "  In  all  causes  which, 
according  to  the  laws  of  this  realm,  are 
cognisable  in  the  Ecclesiastical  Courts, 
where  any  person  or  persons  having 
been  doly  cited  to  appear  in  any  Eccle- 
siastical Court,  or  required  to  comply 
with  the  lawful  orders  or  decrees,  as  well 
final  as  interlocutory,  of  any  such  Court, 
shall  neglect  or  refuse  to  appear,  or  neg- 
lect or  refuse  to  pay  obedience  to  such 
lawful  orders  or  decrees,  or  when  any 
person  or  persons  shall  commit  a  con- 
tempt in  the  face  of  such  Court,  ...  it 
shall  be  lawful  for  the  Judge  who  issued 
out  the  citation,  or  whose  lawful  orders 
or  decrees  have  not  been  obeyed,  or  be- 
fore whom  such  contempt  in  the  face  of 
the  Court  shall  have  been  committed,  to 
pronounce  such  person  or  persons  contu- 
macious and  in  contempt,  and  within  ten 
days  to  signify  the  same  ....  to  His 
Majesty  in  Chancery,  .  .  .  and  there- 
upon a  writ  de  contumace  capiefido  shall 
issue  from  the  Court  of  Chancery." 
What  may  have  been  the  intention  of  the 
Parliament  which  framed  the  37  &  38 
Vict.  c.  85  I  have  no  means  of  knowing 
except  from  the  Act  itself.  The  Act  has 
not  excluded  the  operation  of  the  Act  of 
Geo.  3.  Lord  Penzance  was  made,  by  37 
&  38  Vict.  c.  85,  an  Ecclesiastical  Judge 
in  an  Ecclesiastical  Court :  there  was  a 
cause  cognisable  before  him ;  there  was  a 
person  duly  cited ;  there  was  a  lawful 
order  made  with  which  that  person  was 
required  to  comply ;  that  person  has  re- 
fused to  pay  obedience  to  such  lawful 
order.  It  seems  to  follow  that,  by  the 
plain  and  direct  enactment  of  53  Geo.  3, 
this  gignificavit  properly  issued.  I  think 
this  would  have  been  so  if  Lord  Pen- 
zance had  remained  only  Judge  of  the 
Provincial  Court  of  Canterbury.  It  is 
none  the  less  so,  according  to  the  view  I 
have  already  expressed,  because  since  the 
passing  of  the  Act  the  events  contemplated 
in  the  7th  section  ha?e  happened,  and  he 
has  become  Official  Principal  of  the  Court 
of  Arches.  I  have  come,  therefore,  to 
the  clear  conclusion  that  the  13th  section 
of  the  Act  is  not  exclusive,  and  that  the 
power  to  commit  for  disobedience  to  the 
inhibition  exists  in  and  has  been  properly 
exercised  by  Lord  Penzance. 


There  remains  the  question,  whether 
it  is  still  necessary  that  the  provisionB 
of  the  5  Eliz.,  expressly  re-enacted  by 
the  53  G«o.  3,  in  respect  of  the  writ  de 
contumace^  are  still  in  force.  If  they  are, 
I  cannot  think  that  th^  are  directory 
only.  The  case  of  The  King  y.  Oolgaie 
(31)  and  the  case  before  Lord  Gotten- 
ham.  In  re  Baines  (14),  appear  to  me 
quite  impossible  to  reconcile  with  any  such 
view.  And  whatever  may  be  the  weight 
due  to  the  reports  of  cases  in  Sideran 
on  points  of  law — see  per  Lord  Holt, 
Hay  ward  v.  Wilson  (32),  and  per  Mr.  Jus- 
tice Dolbin  in  The  Q^een  v.  Lee  (33) — the 
case  I  have  referred  to  is  very  atrong 
indeed  as  evidence  of  the  practice  exist- 
ing at  that  time.  But  I  think  the  pro- 
visions of  the  statutes  of  Elizabeth  and 
of  Geo.  3,  so  far  as  the  latter  statate 
re-enacts  the  statute  of  Elizabeth,  are  no 
longer  in  force.  Assuming  that  the  writ 
de  contumace  capiendo  comes  out  of  the 
Petty  Bag  (as  I  believe  all  original  writs 
did),  I  think  the  12  &  13  Vict.  o.  109  by 
necessary  implication  repeals  so  much  of 
the  Act  of  Elizabeth  and  of  53  Geo.  3. 
c.  127,  as  require  the  capias  to  be  brought 
into  and  opened  and  allowed  in  Court. 
When  that  Act  passed  Trinity  Term 
ended  in  June — I  think  on  the  10th  of 
June;  all  the  interval  between  that 
and  the  2nd  of  November  was  vaca- 
tion, during  which  the  Court — that  is, 
the  Court  in  Banc — could  not  sit.  So 
that  no  proceeding  of  this  natare  oonld 
be  taken  between  those  dates.  The  25th 
and  26th  sections  of  the  Petty  Baff  Act 
are  most  explicit — ''all  writs  of  toAote- 
ever  description  may  be  issued  and  xe- 
tumed  in  vacation ; "  the  required  interval 
of  twenty  days  between  the  teete  and 
either  the  day  named  for  the  return  or 
the  day  of  the  actual  return  being  pre- 
served. The  intention  plainly  was  to 
allow  such  proceedings  to  be  taken  and 
executed  in  vacation  at  a  time  when  there 
was  no  Court  of  Queen's  Bench  sitting 
in  which  the  writ  could  be  opened  and 
allowed.  It  follows  that  it  might  be  exe- 
cuted without  that  formalitv,  u  the  sub- 
stance of  the  requirement  be  preserved, 

(32)  Comb.  877. 
(83)  1  Shower,  223. 
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namdjy  that  tbe  writ  be  entered  of  record 
in  the  Court  of  Qneen's  Bench  so  as  to 
giTe  the  Conrt  jurisdiction  over  it.  The 
two  Acts  cannot  stand  together,  and 
therefore  the  later  one  repeals  jpro  tanto 
the  former  one. 

It  is  needless  to  say  that  if  the  former 
Act  was  repealed  pro  tanto  it  was  not 
reyiyed  by  the  Judicature  Act,  1873, 
which  abolishes  terms  altogether,  and 
aothorises,  though  it  does  not  require,  the 
Court  to  sit  in  the  holidays  and  vaca- 
tions. 

For  all  these  reasons  it  appears  to  me 
that  judgment  must  be  given  for  the 
Crown  in  the  rule  in  which  Mr.  Dale  is 
defendant,  and  for  Lord  Penzance  in  the 
three  other  rules  in  which  he  is  defen- 
dant. 

FiSLD,  J. — ^I  have  arrived  at  the  same 
result  by  the  same  course  of  reasoning. 
The  applicant  is  in  custody  because  (as 
the  gaoler  makes  return  to  the  writ  of 
habeas  corpus)  it  has  been  sigpiified  to 
the  Court  of  Chancery  that  he  is  in  con- 
tempt for  disobedience  to  an  order  or 
inhibition,  which  restrained  him  from 
ministering  in  the  diocese,  and  that  the 
inhibition  issued  because  he  had  before 
disobeyed  a  monition  to  abstain  from 
practices  which  Lord  Penzance  had 
fonnd  were  contrary  to  law. 

We  are  not  in  any  sense  a  Court  of 
Appeal  upon  the  BemHs  ;  but  it  is  not  im- 
material in  the  outset  to  observe  that  no 
snggestion  has  been  made  that  Lord 
Penzance  has  decided  improperly  upon 
them.  We  have,  therefore,  only  to  see 
that  Lord  Penzance  has  acted  within  his 
jurisdiction ;  if  he  has,  Mr.  Dale's  mode 
of  obtaining  his  release  is  by  submitting 
to  the  order  of  the  Court.  I  will  only 
observe  further  that  in  every  necessary 
stage  he  has  had  every  notice,  so  that  he 
oould  have  defended  himself  on  every 
charge.  As  he  did  not  appear,  and  the 
charges  were  proved,  Lord  Penzance 
could  do  nothing  else  but  issue  his  moni- 
tion ordering  him  to  conduct  his  service 
according  to  law.  That  being  disobeyed, 
the  only  mode  by  which  the  scandal  of 
the  service  being  conducted  contrary  to 
law  could  be  averted  was  by  inhibition, 
and  this  being  disobeyed  personal  restraint 
became  necessary.  It  is  said  that  there 
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was  no  jurisdiction  to  enforce  personal 
restraint,  and  a  number  of  objections 
have  been  raised  to  the  form  of  the  pro- 
ceedings in  every  stage.  I  have  gone 
through  them  all,  and  I  find  that,  with  the 
exception  of  one,  all  are  unsubstantial. 

The  first  point  is,  that  Lord  Penzance 
had  no  jurisdiction  because  he  had  never 
been  duly  required  to  hear  under  section 
9  of  the  Public  Worship  Regulation  Act. 

The  history  of  the  matter  is  shortly  that 
Mr.  Dale  was  proceeded  against,  tri^  and 
sentenced,  in  1876,  having  raised  no  dis- 
pute as  to  the  facts  alleged  against  him. 
After  sentence,  however,  he  then,  as  ap- 
pears by  the  case  of  Sergeant  v.  Dale  (1), 
suggested  that  the  Bishop  of  London 
was  an  interested  party  as  having  an 
alternate  right  of  presentation  with  the 
Archbishop  of  Canterbury ;  and  so  this 
Court  was  obliged  to  declare  that  all 
those  proceedings  were  null.  Then  Mr. 
Dale  continues  his  practices,  and  the 
churchwardens  were  obliged  again  to 
make  representations  to  the  Bishop  of 
his  conduct  in  violating  the  law.  As, 
however,  the  Archbishop  was  also  in- 
terested in  the  living,  and  so  could  not 
act  for  the  Bishop,  recourse  was  had  to 
section  16,  to  appoint  a  Bishop  to  act 
instead.  The  language  of  the  section  is 
quite  wide  enough  to  include  this  case, 
though  the  instance  of  an  alternate 
presentation  between  Archbishop  and 
Bishop  is  not  mentioned. 

The  next  point  is,  that  the  Bishop 
of  Exeter,  who  was  appointed  under  the 
sigpi  manual,  and  who  sent  the  requisition 
to  Lord  Penzance  to  hear,  did  not  allege 
in  that  requisition  that  the  representation 
had  been  sent  to  him  or  that  he  had 
given  Mr.  Dale  notice  or  an  opportunity 
of  submitting  to  him.  I  think  that  on 
the  construction  of  the  document  this 
does  appear ;  but,  whether  or  no,  I  am 
clearly  of  opinion  that  such  an  allegation 
is  not  BO  material  as  that  its  omission 
would  render  the  requisition  invalid. 

Next,  it  is  said  that  the  Bishop  omitted 
to  state  the  place  of  hearing.  In  Hudson 
V.  Tooth  (4)  these  words  were  the  subject 
of  judicial  decision,  the  hearing  having 
taken  place  in  Lambeth,  which  was  out- 
side the  limits  prescribed  by  the  requisi- 
tion to  the  Judge.     But  here  the  hearing 
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was  in  a  place  within  the  jnrisdiotion, 
and  also  within  the  terms  of  the  requisi- 
tion. It  is  said,  indeed,  that  the  Bishop 
ought  to  have  named  some  particular 
place.  But  the  Act,  in  my  opinion,  did 
not  mean  this :  it  meant  that  the  Bishop 
should  fix  the  limits,  and  that  the  Judge 
should  fix  the  place  within  those  limits ; 
and  section  9  says  that  the  Judge  shall 
give  twenty-eight  days'  notice  of  the 
time  and  place.  The  notice  here  specified 
the  place.  I  think  this  point  is  also 
practically  decided  in  Hudson  v.  Tooth  (4), 
whore,  after  argument  as  to  the  jurisdic- 
tion of  the  Judge  to  hear  being  founded 
upon  the  requisition,  Mr.  Justice  Lush 
(34),  says, "  So  that,  while  the  Archbishop 
appoints  the  limits  within  which  the 
hearing  shall  be  restricted,  the  Judge 
appoints  the  particular  place.*' 

It  is  next  objected  that  the  title  of 
Lord  Penzance  in  the  monition  and  in- 
hibition is  that  of  Official  Principal  and 
not  Judge.  What  are  the  facts  as  to 
this?  By  the  Act  Lord  Penzance  was 
made  a  Judge  of  the  Provincial  Court  of 
Canterbury;  by  the  provisions  of  the 
same  Act  he  became  afterwards  Official 
Principal  and  "thereafter,"  to  use  the 
words  of  the  Act,  all  proceedings  were 
to  be  "  deemed  to  be  taken  in  the  Arches 
Court  of  Canterbury." 

The  next  objection  is  a  still  more 
astounding  one — that  is,  that  Lord  Pen- 
zance, before  having  jurisdiction,  must 
have  taken  the  oaths  in  accordance  with 
the  127th  canon. 

On  this  point  I  am  inclined  to  agree 
with  the  Lord  Chief  Justice  that  Lord 
Penzance  is  such  an  official  as  would  come 
within  the  canon  if  he  had  been  appointed 
Official  Principal  in  the  ordinary  way. 
Bat  the  statute  prescribes  certain  qualifica- 
tions for  the  Judge,  and  something  which 
when  appointed  Judge  he  must  do ;  and 
then,  having  done  that,  it  says  that, 
t>eing  such  a  Judge,  he  is  to  become, 
on  certain  contingencies — namely,  the 
vacancies  of  the  offices — ex  officio  Official 
Principal. 

The  next  is  an  objection  which  seemed 
to  open  a  very  serious  question,  because 
it  is  founded  on  the  necessity  of  a  Court  of 

(34)  47  Law  J.  Rep.  Q.B.  at  p.  25. 


limited  jurisdiction  shewing  its  jariadio- 
tion ;  and  it  is  said  that  all  the  docoments 
must  contain  all  the  allegations  necessary 
to  shew  jurisdiction.  I  tiiink  it  is  impor- 
tant, because  the  rule  is  clear  that  Courts 
of  limited  jurisdiction  should  state  foots 
shewing  the  jurisdiction,  unless  released 
from  the  necessity  of  stating  them.  I 
agree,  however,  here  that  those  acting 
under  this  statute  have  been  released  from 
such  necessity.  The  Lord  Chief  Justice 
has  gone  through  the  reasons  for  this,  and 
I  agree  with  him.  The  arguments  on  the 
other  side  really  come  to  this,  that  the 
forms  are  a  delusion,  and  that  it  is  not  only 
of  no  avail  following  them,  bat  that  it  is 
an  absolute  error  to  do  so. 

I  come  now  to  the  last  and  the  only 
serious  objection,  that  is  the  question 
whether  Lord  Penzance  had  power  to 
'*  signify  "  Mr.  Dale's  disobedienoeto  the 
Court  of  Chancery.  I  am  bound  to  own 
that  I  was  very  much  struck  with  the 
arguments  addressed  to  us  by  Mr.  Charles 
on  this  point;  but,  having  heard  the 
answers  given  to  them  at  the  bar,  I  have 
come  clearly,  and  without  any  doubt 
whatever,  to  the  conclusion  that  he  had 
that  power. 

My  conclusion  rests  on  a  careful  con- 
sideration of  the  Act,  and  the  almost 
impossibility  of  coming  to  the  conclu- 
sion that  the  Legislature  could  have  in- 
tended not  to  give  Lord  Penzance,  as 
Official  PrincipfiJ  and  as  Judge  under  the 
Act,  the  power  which  he  has  exercised. 
At  the  time  the  Public  Worship  Regula- 
tion Act  was  passed,  the  only  Act  in  force 
in  such  cases  was  the  Church  Discipline 
Act  of  I84I,  which  dealt  with  all  eccle- 
siastical ofiences ;  and,  among  other 
things,  with  the  matters  specified  in  the 
Public  Worship  Regulation  Act. 

These  last,  enumerated  in  section  8, 
would  all  have  been  ecclesiastical  offences 
within  the  Church  Discipline  Act,  for  the 
earlier  Act  has  a  much  wider  scope  than 
the  later  one,  including  doctrinal  matters 
as  well  as  ritual  offences.  Before  the 
passing  ofthe  Public  Worship  Regulation 
Act,  however,  many  questions  had  arisen 
as  to  ceremonies,  vestments  and  orna- 
ments of  churches,  and  whether  they 
were  used  in  accordance  with  law.  ui 
that  state  of  things  the  Legislatiire  oliearl;f 
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intended  to  deal  with  that  class  of  oases, 
leaving  the  whole  jnrisdiction  of  the 
Court  of  Arches  standing  for  all  other 
purposes,  including  these  matters,  and 
leaving  the  Judge — a  Judge  of  that  Court 
with  all  its  powers — ^to  deal  with  these 
particular  matters  with  the  object  de- 
cribed  in  the  preamble,  which  runs  as 
follows :  "  Whereas  it  is  expedient  that 
in  certain  cases  further  regulations  should 
be  made  for  the  administration  of  the 
laws  relating  to  the  performance  of  divine 
service  according  to  the  use  of  the 
Church  of  England,  be  it  enacted,"  &c. ; 
that  is,  it  was  desired  to  enforce  regu- 
larity and  uniformity  in  the  performance 
of  public  worship,  the  law  as  to  which 
was  to  be  administered  with  that  view 
nnder  the  Act.  So  £Etr  from  creating  new 
ecclesiastical  offences,  it  was  intended  by 
the  Act  rather  to  take  these  ritoal  offences 
oat  of  the  catalogue  of  offences  eccle- 
siastical as  dealt  with  under  the  Church 
Discipline  Act  under  a  general  term, 
which  included  much  more  serious  and 
criminous  offences,  and  to  deal  with  them 
in  a  simple  manner.  And  the  object  of 
this  was  to  avert  the  scandals,  I  may 
almost  say,  of  the  public  worship  of  the 
Church  of  England,  being  conducted  on 
different  principles  from  those  recog- 
nised by  her  formularies,  and  contrary  to 
what  has  been  declared  to  be  the  law, 
and  so  conducted  by  clei^ymen  in  opposi- 
tion to  the  wish  of  their  Bishops  and  con- 
gregations. It  was .  hoped  that  by  so 
deaBng  with  them  the  object  might  be 
attained  of  putting  an  end  to  these  dif- 
ferences and  violations  of  the  law. 

But  a  case  like  the  present  might  still 
have  been  brought  under  the  Church 
Discipline  Act,  anC^if  it  had  been,  it 
would  have  come  before  the  same  Judge, 
he  would  have  pronounced  the  same 
judgment,  issued  the  same  monition  and 
inhibition,  and,  upon  disobedience,  would 
have  been  able  to  signify  such  dis- 
obedience as  contempt  to  the  Court  of 
Chancery ;  and  committal  for  such  con- 
tempt would  have  followed  precisely  as 
it  has  done  in  the  present  case. 

Though  this  course  was  always  open, 
what  the  Public  Worship  Begulation  Act 
did  was  to  provide  a  new  procedure ;  it 
did  away  with  the  necessity  of  the  formal 
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charge  and  articles,  and  created,  in  the 
first  instance,  a  kind  of  domestic  forum — 
that  of  the  Bishop  to  whom  power  was 
given,  if  the  parties  consent,  to  hear  and 
determine  the  matter  at  once,  and  without 
appeal ;  and  if  they  did  not  consent,  to 
send  the  matter  to  the  Judge  to  decide. 

The  Judge,  then,  after  hearing,  issues 
his  monition,  and  if  that  is  disobeyed,  his 
only  course  is  to  issue  an  inhibition,  and 
that  is  expressly  provided  for  in  the  Act. 
But  the  question  then  arises.  What 
power  has  he  to  enforce  the  inhibition  if 
disobeyed  P  If  the  case  had  been  under 
the  Church  Discipline  Act,  no  question 
could  have  arisen  of  this  kind;  but  in 
this  Act  there  is  no  particular  machinery 
contained  for  enforcing  obedience  to  the 
inhibition,  and  so  the  first  difficulty  arises 
in  consequence  of  the  language  of  section 
13,  upon  which  it  is  argued  that  there  is 
no  other  mode  by  which  the  Judge  can 
enforce  obedience  to  the  monition  than 
by  issuing  an  inhibition ;  and,  having  done 
this,  his  power  is  at  an  end. 

But  it  is  clear  that  the  object  was  to 
have  the  monition  obeyed,  and  it  was 
assumed  by  the  Legislature  that  the 
object  would  be  attained  by  the  process 
provided  by  the  13th  section,  and  that 
the  issuing  of  an  inhibition  which,  if  in 
force  for  three  years,  should  ipso  facto 
occasion  the  benefice  to  become  void, 
would  produce  the  desired  effect. 

Now,  undoubtedly,  as  affecting  the 
liberty  of  the  subject,  it  is  most  impor- 
tant to  see  that  it  appears  by  express 
words  or  necessary  intendment  that  the 
Legislature  meant  the  consequence  to 
follow,  which  has  in  this  case  followed, 
upon  Mr.  Dale's  disobedience  to  the  in- 
hibition. It  does  not  appear  by  express 
words,  but  I  am  of  opinion  that  it  does 
so  by  necessary  implication,  and  that 
such  a  result  was  intended  by  the  Legis- 
lature. If  not,  what  would  be  the  con- 
sequence ?  If  Mr.  Charles's  contention 
be  right,  the  inhibition  would  be  absolutely 
useless ;  there  would  be  no  power  what- 
ever to  carry  out  the  act  of  the  Court  in 
issuing  the  inhibition,  and  the  incumbent, 
notwithstanding  the  inhibition,  might  do 
the  very  thing  which  he  is  inhibited  from 
doing,  and  might  continue  doing  it  until 
the  very  last  day  of  the  three  years.   But 
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it  is  clear  to  my  mind  that  the  Legisla- 
ture, when  they  passed  this  Act,  knew 
that  the  power  of  Ecclesiastical  Courts 
in  reference  to  disobedience  was  that 
which  was  given  by  the  Act  of  53  Geo.  3. 
c.  127.  B.  1,  and  given  in  the  plainest 
words :  **  In  all  causes  which,  according  to 
the  laws  of  this  realm,  are  cognisable 
in  the  Ecclesiastical  Courts,  where  any 
person  or  persons  having  been  duly  cited 
to  appear  in  any  Ecclesiastical  Court 
or  required  to  comply  with  the  lawful 
orders  or  decrees,  as  well  final  as  inter- 
locutory, of  any  such  Court,  shall  neglect 
or  refuse  to  appear,  or  shall  neglect  or 
refuse  to  pay  obedience  to  such  lawful 
orders  or  decrees,  ...  it  shall  be  lawful 
for  the  Judges  or  Judge  who  issued  out 
the  citation,  or  whose  lawful  orders  or 
decrees  have  not  been  obeyed,  to  pro- 
nounce such  person  or  persons  contuma- 
cious and  in  contempt,  and  within  ten 
days  to  signify  the  same  to  His  Majesty 
in  Chancery." 

Now  this  is  very  remarkable  and  strong 
language,  and  especially  when  considered 
in  reference  to  these  particular  matters 
whick  are  dealt  with  under  the  Public 
Worship  Regulation  Act.  For  we  have 
here  an  Act  passed  for  regulating  public 
worship  and  keeping  it  within  the  limits 
of  the  law.  How  is  this  to  be  done  ex- 
cept by  compelling  the  clergy  who  trans- 
gress the  law  to  obey  it — first  admonish- 
ing them  to  abstain  from  illeeal  practices, 
and  then  providing  means,  if  necessary, 
of  compelling  them  to  do  so  ?  Otherwise 
there  would  be  all  the  evils  which  the 
Act  was  designed  to  suppress  going  on 
for  three  years,  and  perhaps  in  twenty 
churches  in  the  same  diocese;  so  that, 
instead  of  having  public  worship  regu- 
lated according  to  law,  just  the  reverse 
would  be  effected,  and  there  would  be 
services  going  on  during  the  whole  period 
of  three  years  in  contempt  of  law  and  in 
violation  of  the  order  of  the  Court  and 
the  decree  made  for  the  purpose  of  en- 
forcing it. 

This  power  of  dealing  with  contempt 
and  disobedience  to  its  orders  is  not  one 
which  is  given  to  Ecclesiastical  Courts  in 
excess  of  that  possessed  by  or  conferred 
on  other  Courts  ;  for  all  the  other  Courts 
of  the  realm  have  power  of  enforcing 


their  orders  by  attachment  or  impriBon- 
ment  if  disobeyed.  So  in  the  case  of  an 
injunction — whether  an  ordinary  injunc- 
tion to  abstain  from  doing  an  act,  or  a  man* 
datory  injunction  to  do  an  act— proceed- 
ings of  a  similar  character  to  those  in 
the  present  case  are  taken.  There  is  no 
Court  or  Judge  who  would  hesitate  if  his 
orders  were  disobeyed  to  issue  process  of 
attachment  against  the  party  disobeying. 
It  is  a  serious  thing  to  restrain  personal 
liberty,  but  I  know  of  no  other  way  by 
which  obedience  to  the  lawfol  orders  of 
a  Court  can  be  enforced.  I  come  there- 
fore to  the  conclusion  that  this  Act  was 
silent  as  to  the  mode  of  enforcing  «i  in- 
hibition, because  the  Legislature  well 
knew  how  orders  under  the  Gharch  Dis- 
cipline Act  might  be  enforced ;  and  be- 
cause they  knew  that,  in  appointing  the 
Judge  and  in  making  him  Official  Prin- 
cipal of  the  Arches  Court,  they  had 
clothed  him  with  all  the  powers  necessary 
for  enforcing  his  inhibition. 

This  was,  in  fact,  a  new  mode  of  exer- 
cising, in  its  early  stages,  an  old  jorisdic- 
tion  attached  to  an  old  Court ;  and  the 
old  jurisdiction  of  the  Court  remained 
untouched,  with  all  its  powers  capable  of 
being  made  use  of  for  deforcing  obedience 
to  orders  lawfully  made  by  the  Coart^ 
though  the  parties  had  availed  themselves 
of  the  new  and  simplified  procedare  for 
the  purpose  of  bringing  the  matter  in 
which  the  order  was  made  within  tiie 
cognisance  of  the  Court. 

For  these  reasons  I  come  to  the  con- 
clusion that  this  process  of  committal  for 
contempt  was  applicable  to  the  present 
case,  and  that  on  that  ground  there  is  no 
reason  for  discliarging  Mr.  Dale  firom 
custody. 

The  other  grounds  which  have  been 
urged  on  his  behalf  are  of  the  lightest 
and  most  technical  character ;  and  as  I 
have  had  the  advantage  of  reading  the 
judgment  of  the  Lord  Chief  Justice,  I 
will  only  say  that  I  agree  with  him  in 
the  manner  in  which  he  has  dealt  with 
them  and  in  his  decision  upon  them. 

Manisty,  J. — The  proceedings  out  of 
which  the  present  applications  arise  are 
proceedings  taken  under  the  Public  Wor* 
ship  Regulation  Act,  1874i,  against  the 
Bev.   Thomas  Pelham  Dale,  a  plerk  in 
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holj  orders,  of  the  Ohnroh  of  England, 
and  rector  of  the  united  pariehes  of  St. 
Vedast^  otherwise  Foster,  and  St.  Michael- 
le-Qneme,  in  the  city  and  diocese  of 
London,  for  ofEences  against  the  laws 
eoclesiastioal. 

It  is  not,  neither  conld  it  be,  denied 
that  the  alleged  ofEences  against  the 
ecelesiastical  law  have  been  committed ; 
bat  it  is  contended,  first,  that  some  of  the 
proceedings  were  informal  and  bad  on  the 
&ce  of  them  for  not  sufficiently  stating 
tekota  which  shewed  jurisdiction;  and, 
second,  on  the  ground  that  on  the  face  of 
the  proceedings  Lord  Penzance,  the  Judge 
of  the  Provincial  Court  of  Canterbury, 
and  ex  officio  Official  Principal  of  the 
Arches  Court  of  Canterbury,  exceeded 
his  jurisdiction,  and  that  consequently 
the  defendant,  Mr.  Dale,  who  ha!s  been 
arrested  and  imprisoned  by  virtue  of  a 
writ  de  conhimace  capiendo  for  not  obey- 
ing an  inhibition,  is  entitled  to  be  dis- 
charged out  of  custody.  "^roj 

A  representation  having*  been  made  to 
the  Bishop  of  London  on  the  12th  of 
July,  1878,  by  the  churchwardens  of  Mr. 
Dale's  parish,  pursuant  to  the  Act  of 
1874,  to  the  effect  that  he  had  been  guilty 
of  twelve  offences  against  the  ecclesias- 
tical law  (each  of  which  was  specified), 
the  case  came  on  for  hearing  before  Lord 
Penzance  in  February,  1879,  when  his 
Lordship  adjudged  him  to  have  been 
guilty  of  eleven  of  those  offences. 

Mr.  Dale  did  not  appear  at  the  hearing 
or  at  any  time  during  the  proceedings. 
I  do  not  think  it  necessary  to  add  any- 
thing to  what  has  been  said  by  the  Lord 
Ghi^  Justice  and  my  brother  Field  as  to 
the  validity  of  the  proceedings  anterior 
to  the  hearing  of  the  case,  and  the  judg- 
ment pronounced  by  Lord  Penzance, 
beyond  saying  that  1  concur  with  them 
in  holding  that  those  proceedings  were 
regular  and  valid.  The  first  proceeding 
as  to  which  1  desire  to  make  some  remarks 
IB  the  monition  which  followed  the  judg- 
ment. 

Two  objections  are  made  to  it — one  that 
liord  Penzance  is  not  correctly  described 
in  it,  the  description  given  being  that  of 
*'  Official  Principal  of  the  Arches  Court 
of  Gaaterbnry ; "  and  the  other  objection 
being  that  the  monition  does  not  suffi- 
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ciently  shew  on  the  face  of  it  that  Lord 
Penzance  had  jurisdiction  to  issue  it. 
li^With  reference  to  the  first  of  the  ob- 
jections,  it  is  necessary  to  consider  what 
office  or  offices  Lord  Penzance  filled  at  the 
time  when  he  heard  the  case  and  issued 
the  monition,  on  the  21st  of  February, 
1879. 

In  1874  he  was  duly  appointed  a  Judge 
of  the  Provincial  Court  of  Canterbury, 
and  in  October,  1875,  he  became,  by  virtue 
of  the  Act  of  1874,  and  the  resignation  of 
Sir  Robert  Phillimore,  ex  officio  "  Official 
Principal  of  the  Arches  Court  of  Canter- 
bury." Now  the  Arches  Court  of  Canter- 
bury was  and  is  the  Provincial  Court  of 
Canterbury ;  and  the  Official  Principal  of 
the  Archbishop,  or  his  substitute,  was, 
prior  to  the  time  of  Lord  Penzance's 
appointment,  the  only  person  who  could 
administer  justice  in  that  Court.  The 
Provincial  Court  of  Canterbury  got  the 
name  of  the  Arches  Court  in  this  way : 
There  was  an  officer  of  the  Archbishop 
called  the  Dean  of  the  Arches,  who  had  a 
limited  jurisdiction  over  thirteen  peculiars 
of  the  Archbishop  in  the  City  of  London 
(now  abolished),  and  who  was  often  the 
same  person  who  held  the  office  of  Official 
Principal.  This  person — either  as  Official 
Principal,  when  he  held  both  offices,  or 
acting  as  substitute  for  the  Official  Prin- 
cipal,  when  he  held  the  office  of  Dean  of 
the  Arches  only — used  to  hold  his  Court 
in  Bow  Church,  in  the  City  of  London, 
which  had  a  steeple  raised  at  the  top  with 
stone  arches;  honce  the  Judge  who  ad- 
ministered justice  in  the  Provincial  Court 
of  Canterbury  came  to  be  called  and 
known  as  Offidalis  de  ArcubvSf  and  the 
Court  itself  as  Curia  de  Arcubus.  A  wrong 
notion  thus  obtained  that  it  was  the  Dean 
of  the  Arches,  as  such,  who  had  juris- 
diction throughout  the  province  of 
Canterbury,  whereas  the  jurisdiction  of 
that  office  was  limited  to  the  thirteen 
peculiars  of  the  Archbishop  in  the  City 
of  London,  and  the  jurisdiction  through, 
out  the  province  for  receiving  appeals  and 
the  like  belonged  to  the  Official  Principal 
only  (35).  This  accounts,  in  my  opinion, 
for  the  language  used  and  the  provisions 
made  in  the  Public  Worship  Regulation 

(35)  Gibson's  Codex,  1004 ;  Johns,  257. 
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Act,  1874.  So  long  as  the  office  of  Official 
Principal  was  held  by  Sir  Robert  Philli- 
more,  so  long  also  the  new  or  additional 
Jadge  of  the  Provincial  Court  of  Canter- 
bury, appointed  under  the  Act  of  1874, 
was  called  Judge  of  that  Court;  but 
when  the  office  of  Official  Principal  became 
vacant,  as  it  did  by  the  resignation  of  Sir 
Bobert  Phillimore  in  October,  1875,  then 
the  Judge,  appointed  under  the  Act  of 

1874,  became,  by  virtue  of  that  Act,  ex 
officio  Official  Principal  of  the  Arches 
Court,  and  thereafter,  by  section  7  of  the 
Act,  the  proceedings  before  him  were  to 
be  deemed  to  be  taken  in  the  Arches 
Court  of  Canterbury ;  consequently  his 
proper  style  after  he  became  Official 
Principal  was  that  of  "  Official  Principal 
of  the  Arches  Court  of  Canterbury.'* 

By  that  style  Lord  Penzance  is  de- 
scribed, and,  in  my  opinion,  properly 
described,  in  the  monition.  It  runs  thus : 
''James  Plaisted  Baron  Penzance,  Official 
Principal  of  the  Arches  Court  of  Canter- 
bury," to  the  Bev.  Thomas  Pelham  Dale, 
clerk,  &Q,^  greeting.  It  recites  at  length 
the  judgpnent  pronounced  at  the  hearing 
of  the  representation,  and  it  is  sealed 
with  the  seal  of  the  Arches  Court  of 
Canterbury,  and  countersigned  by  the 
registrar  of  that  Court,  shewing  unmis- 
takably the  character  in  which  Lord 
Penzance  was  acting. 

But  it  is  said  that  in  the  forms  given 
by  the  Rules  and  Orders  made  in  June, 

1875,  in  pursuance  of  the  19th  section  of 
the  Act  of  1874,  Lord  Penzance  is  de- 
scribed as  a  "  Judge  of  the  Provincial 
Court  of  Canterbury,"  and  that,  conse- 
quently,  he  ought  to  have  been  so  de- 
scribed in  the  monition  which  was  issued 
in  February,  1879,  when  those  rules  and 
orders  were  in  force.  To  this  I  answer, 
that  by  a  note  at  the  foot  of  those  rules 
it  is  stated  that  in  the  event  of  the  Judge 
becoming  Official  Principal  of  the  Arches 
Court  of  Canterbury,  these  rules  and 
the  forms  prescribed  shall  bo  applicable 
mutatis  mutandis  to  all  cases  thereafter 
arising,  such  necessary  alterations  in  the 
style  of  the  forms  being  made  as  the  Judge 
may  direct.  I  do  not  think  this  note  did 
more  than  direct  that  to  be  done  which  the 
Act  required,  but  it  shews  the  view  enter- 
tained of  the  matter  by  the  eminent  and 


learned  persons  who  made  the  mlee.  In 
my  opinion  the  first  objeotion  to  the 
monition  entirely  fiBdls. 

As  regards  the  second  objection — 
namely,  that  the  monition  does  not  suffi- 
ciently shew  jurisdiction  on  the  fiu)e  of 
it — ^I  think  it  also  fails.  The  monition 
issued  by  Lord  Penzance  is  in  the  form 
settled  by  the  late  Lord  Chancellor  (Lord 
Cairns),  and  the  late  Lord  Chief  Joatioe 
of  England  (Sir  Alexander  Cockbum),  as 
well  as  by  Lord  Penzance  and  the  Ajch- 
bishops  of  Canterbury  and  York  and  the 
Bishop  of  London.  It  was  approved  bj 
Her  Majesty  by  and  with  the  advice  of 
her  Privy  Council,  and  was  tacitly  ap- 
proved by  both  Houses  of  Parliament. 
Nevertheless  we  are  called  upon  to  say  it 
is  insufficient  and  bad  on  the  fieboe  of  it. 
I  decline  to  do  so  for  the  reasons  stated 
by  my  Lord  and  my  brother  Field ;  but  I 
am  inclined  to  go  further  and  to  hold 
that  at  common  law,  and  irrespective  of 
rule  22  and  form  19  of  June  28,  1875, 
the  monition  stated  facts  which  saffi- 
ciently  shewed  on  the  face  of  it  that  Lord 
Penzance  had  jurisdiction  to  hear  the 
case  and  to  issue  the  monition.  It  recites 
that  a  representation  had  been  made  by 
the  churchwardens,  and  heard  in  pur- 
suance of  the  provisions  of  the  Pablic 
Worship  Regulation  Act,  1874,  and  that 
the  defendant  had  been  adjudged  to  have 
offended  against  the  statutes,  laws,  con- 
stitutions and  canons  of  the  Church  of 
England  in  respect  of  the  eleven  matters 
alleged  in  the  representation  (specifying 
them)  ;  and  then  it  commands  the  defen- 
dant to  abstain  and  refrain  for  the  future 
from  doing  the  things  complained  o^  and 
which  are  again  specified. 

One  would  have  thought,  as  the  eminent 
and  learned  persons  thought  who  framed 
the  rules  and  forms,  that  this  sufficiently 
shewed  jurisdiction  to  hear  the  case  and 
issue  the  monition,  but  it  is  contended  on 
the  part  of  the  defendant  that  the  moni- 
tion ought  at  common  law  to  have  set 
forth  all  the  anterior  proceedings  com- 
mencing with  the  appointment  of  Lord 
Penzance  as  Judge  of  the  Provincial 
Court  of  Canterbury,  and  stating  hia 
compliance  with  the  Act  of  1874^  bj 
making  the  declaration  prescribed  by 
section  7 ;  the  vacancy  in  the  office  oS 
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Official  Principal  of  the  Arches  Court  of 
Canterbury,  the  taking  by  Lord  Pen- 
zance of  the  oaths  required  by  the  127th 
canon  of  1603,  the  fact  of  the  Bishop 
and  Archbishop  being  interested  as  alter- 
nate patrons  of  the  benefice,  and  the 
appointment  of  the  Bishop  of  Exeter  in 
the  place  of  the  Archbishop,  compliance 
with  the  several  provisions  of  the  9th 
section  of  the  Act,  and  the  failure  of  the 
defendant  and  the  complainants  to  sub- 
mit to  the  decision  of  the  Bishop  of 
Exeter  without  appeal,  Ac. 

A  number  of  authorities  were  cited  in 
snpport  of  this  contention,  but  none  of 
them,  in  my  opinion,  go  the  length  con- 
tended for. 

I  will  not  go  fully  into  all  these  cases, 
but  it  may  be  as  well  briefly  to  see  how 
they  illustrate  my  proposition  that  these 
proceedings  are  good  at  common  law.  In 
The  King  y.  Bagshawe  (9),  trustees  of  a 
turnpike  road  were  authorised  to  turn  a 
road  across  private  property,  making 
satisfiEUstion  to  the  owners,  and  if  no 
agreement  was  come  to,  after  notice  to 
the  owners,  the  trustees  were  entitled  to 
summon  a  jury  to  assess  the  amount. 
The  inquisition  failed  to  shew  on  the  face 
of  it  that  any  notice  had  been  given  to 
the  owners,  and  was  held  bad  as  it  seems 
to  me  for  obvious  reasons. 

Then  Harrison  v.  Wright  (5)  was  the 
case  of  an  interpleader  order  which  can 
only  be  made  by  consent,  and  as  consent 
was  not  shewn  it  was  a  nullity.  Then 
as  to  Ohristie  v.  Unvnn  (6),  which  was 
much  relied  on,  the  Loid  Chancellor 
acting  in  Bankruptcy  made  an  order 
sabstituting  one  petitioning  creditor  for 
another ;  but  it  was  not  recited  that  his 
debt  was  anterior  to  the  petition,  and  it 
might  have  been  the  fact  tnat  he  had  not 
proved  a  sufficient  debt  to  support  a  com- 
mission. All  that  the  Court  held  was 
that  they  mast  look  to  the  time  of  the 
petition,  and  thus  there  was  a  plain  defect 
of  jurisdiction  on  the  face  of  the  order. 

Howard  v.  Oossett  (7)  need  not  be 
discussed  at  length,  because  it  really 
tamed  on  a  question  of  the  privilege  of 
Parliament  and  the  effect  of  the  Speaker's 
warrant 

2%a  Queen  y.  Jones  (16)  seems  to  be 
morein  pointbeoauBea  writde  contumace 
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capiendo  had  there  issued,  bat  the  ground 
taken  was  that  it  appeared  on  the  face  of 
the  writ  that  it  had  issued  upon  the 
signijicavit  of  the  surrogate,  who  had  no 
power  to  issue  it. 

The  last  case  on  this  point  to  which  I 
will  refer  is  that  of  Lee  v.  Rowley  (36). 
Under  the  Bankrupt  Law  Consolidation 
Act,  1849,  a  person  could  be  made  bank- 
rapt  only  in  certain  specified  cases,  and 
the  adjudication  did  not  state  whether 
the  bankrupt  came  within  any  of  them. 
Mr.  Justice  Crompton  gives  the  groand 
of  the  judgment  in  two  lines  when  he 
says,  ''  The  commission  does  not  set  forth 
that  any  of  the  cases  in  section  223  have 
arisen.  Should  not  this  be  on  the  face  of 
the  order  according  to  the  authority  of 
Christie  Y.  JJnwin?^^  (jo).  The  adjudication 
might,  therefore,  clearly  have  been  with- 
out  any  jurisdiction  whatever. 

It  has  never  yet,  so  far  as  I  know,  been 
decided  that  every  step  in  a  cause  from 
the  commencement  to  the  conclusion,  in- 
cluding every  notice  and  act  necessary  to 
make  the  proceedings  regular,  must  be 
stated  on  the  face  of  an  order  or  decree 
made  by  a  Court  having  limited  statutory 
jurisdiction.     If  there  be  such  a  decision 
I  should  very  much  doubt  its  correctness. 
It  is  one  thing  to  say  the  order  of  such  a 
Court  must  on  the  face  of  it  shew  juris- 
diction, and  another  thing  to  say  it  must 
set  out  all  the  proceedings  anterior  and 
down  to  the  time  of  making  it.     Further, 
I  am  inclined  to  think  that  the  Arches 
Court  of  Canterbary,  as  constituted,  is  a 
superior  Court.     I  will  call  attention  to 
the  judgments  of  Chief  Jastice  Erie  and 
Mr.  Jastice  Willes,  in  the  case  of  Ex  parte 
Fernandez  (37),  for  the  constitution  of  a 
superior    Court  as    compared    with  an 
inferior  Court,  is  there  very  fully  con- 
sidered.    Without  following  out  in  detail 
the  questions  there  discussed,  it  is  enough 
to  say  that  they  are  concerned  with  the 
consideration  of  what  is  to  be  presumed 
in  favour  of  jurisdiction  and  what  must 
be  set  out  on  the  face  of  the  proceedings 
in  either  case.     The  point  raised  was 
whether  the   Court  of  a  Judge  sitting 
under  a    commission    of  assize    was  a 


(36)  8  E.  &  B.  867. 

(37)  10  Ck>m.  B.  Eep.  N.S.  3. 
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superior  Court,  and  how  far  it  was  affected 
by  the  rule  that  a  Court  having  a  limited 
statutory  jurisdiction  must  on  the  face  of 
its  orders  state  everything  necessary  to 
shew  jurisdiction.  It  was  held  that  it 
was  a  superior  Court,  so  that  in  a  warrant 
of  commitment  for  contempt  it  was  enough 
to  state  the  contempt  generally  without 
specifying  the  grounds.  Now  by  the 
Public  Worship  Regulation  Act,  Lord 
Penzance  is  made  a  Judge  of  a  Conrt : 
that  Court  is  constituted  a  Court  of 
Record.  The  qualifications  required  of 
the  Judge  are  of  a  high  order,  and  the 
jurisdiction  of  the  Court  is  very  extensive. 
So  far,  therefore,  as  I  can  see,  it  is  a 
superior  Court  if  its  character  and  con- 
stitution are  regarded,  for  it  is  similar  in 
such  respects  to  that  described  by  the 
learned  Judges  in  Ex  parte  Fernandez 
(37),  and  presumptions  in  favour  of  its 
proceedings  must  be  made  quite  as  mnch 
as  in  favour  of  those  of  a  Conrt  of  assize. 
That  the  jurisdiction  is  limited  is  no 
objection,  for  this  Court  is  continually 
being  called  upon  to  exercise  a  jurisdic- 
tion limited  by  statute,  and  I  do  not  see 
why  a  distinction  should  be  drawn  in  one 
case  more  than  another.  But  be  that  as 
it  may,  I  am  clearly  of  opinion  that  the 
monition  is  good  for  the  reasons  assigned 
by  the  Lord  Chief  Justice  and  my  brother 
Field. 

The  next  document  which  is  said  to  be 
invalid  is  the  inhibition  which  was  issued 
on  the  19th  of  March,  1880. 

Amended  rules  and  orders  with  forms 
were  allowed  and  issued  on  the  22nd  of 
February,  1879,  the  day  after  the  mo- 
nition was  issued  (3).  Those  amended 
rules  and  orders  were  made  by  the  same 
eminent  and  learned  persons  who  made 
the  Rules  and  Orders  of  June,  1875  (2). 
They  were  also  allowed  by  the  Queen  in 
Council,  and  tacitly  approved  by  both 
Houses  of  Parliament.  By  the  amended 
rule  37  it  is  provided  that  it  shall  be 
competent  for  the  complainant,  at  any 
time  after  service  of  the  monition,  to  apply 
to  the  Court  to  enforce  obedience  to  the 
monition.  In  case  of  disobedience  to  the 
monition  of  the  Judge,  the  application  to 
enforce  obedience  to  it  is  to  be  made  by 
motion,  and  by  rule  38  an  inhibition,  if 
ordered  by  the  Judge,  is  to  be  issued  from 


the  Provincial  Registry  upon  the  applii 
tion  of  the  complainant,  and  the  form  of 
it  is  given  in  the  appendix  No.  26.  That 
form  was  adopted  in  the  present  case, 
and,  for  reasons  already  given  with  respect 
to  the  monition,  I  am  of  opinion  it  is 
free  from  the  objections  which  have  been 
taken  to  it.  I  may  observe  that,  as  re- 
gards the  style  of  tne  Judge,  it  is  that  of 
"  OfiScial  Principal  of  the  Arches  Court 
of  the  Province  of  Canterbury,"  which 
shews  that,  in  the  opinion  of  Uie  framers 
of  the  amended  rules,  the  style  adopted  in 
the  monition  was  the  correct  one. 

I  now  come  to  the  question,  whether 
Lord  Penzance,  as  Judge  of  the  Arches 
Court  of  Canterbury,  had  the  power  to 
enforce  obedience  to  his  inhibition  bj 
signtficavit,  followed  by  a  writ  de  coniumace 
capiendo.  This  is  a  question  of  great  im- 
portance. No  express  provision  is  made 
for  it  in  the  rules,  but  by  rule  81  of  the 
amended  rules  it  is  as  follows :  "  In  any 
particular  not  provided  for  by  these  rules 
the  general  practice  of  the  Arches  Goori 
shall  be  followed  as  &r  as  the  same  is 
applicable." 

Now  it  is  not  denied  that,  according  to 
the  general  practice  of  the  Court  of 
Arches,  obedience  to  an  order  like  the 
present  is  enforceable  by  dgnificcmU  and 
writ  de  contumace  capiendo  ;  but  it  is  said 
that,  in  the  absence  of  express  provision 
in  the  Act  of  1874,  the  Judge  has  no  snch 
power ;  and,  secondly,  it  is  said  that,  even 
if  the  Judge  would  otherwise  have  had 
the  power,  the  13th  section  of  the  Act 
excludes  it.  I  do  not  think  either  of 
these  contentions  is  well  founded. 

By  the  53  Geo.  3.  c.  127.  s.  1,  it  is  en- 
acted  that  in  all  causes  which,  according 
to  the  laws  of  this  realm,  are  cognisable 
in  the  Ecclesiastical  Courts,  when  any 
person  who  is  required  to  comply  wiw 
the  lawful  order  of  any  such  Court  refuses 
to  pay  obedience  to  such  order,  it  shall 
be  lawful  for  the  Judge  whose  lawful 
order  has  not  been  obeyed  to  pronounoe 
such  person  contumacious  and  in  con- 
tempt, and  to  signify  the  same  to  His 
Majesty  in  Chancery  as  hath  heretofore 
been  done ;  and  thereupon  a  writ  de  con* 
tumace  capiendo  shall  issue  from  the  Court 
of  Chancery, 

Now  it  is  not  denied  that  the  matter  oi 
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the  representation  in  the  present  case, 
and  the  proceedings  conseqnent  npon  it, 
oonstitated  a  eanse  within  the  meaning  of 
the  statute,  nor  is  it  denied  that,  in  the 
absence  of  the  13th  section  of  the  Pablic 
Worship  Begnlation  Act,  1874,  the  pro* 
ceedings  bj  siffnifieavit^  &c.,  would  have 
been  regular  and  yalid ;  but  it  is  contended 
that  by  that  section  the  Legislature  has 
proyided  special  means  for  enforcing  obe- 
dience to  a  monition,  namely,  by  an  inhi- 
bition  against  performing  divine  service, 
Ac.,  and  avoidance  of  the  defendant's 
benefice  if  he  does  not  within  three  years 
undertake  to  pay  obedience  to  the  moni- 
tioD,  and  consequently  it  is  contended  that 
the  Judge  has  no  power  to  signify  disobe- 
dience of  the  inhibition. 

It  is  difficult  to  see  any  reason  for  such 
a  contention.  The  expressed  object  of 
the  Act  of  1874  was  to  make  further 
regulations  for  the  administration  of  the 
laws  relating  to  the  performance  of  divine 
service  according  to  the  use  of  the  Church 
of  England.  The  defendant  might  have 
been  proceeded  against  under  the  Church 
Disciphne  Act,  1840  (3  &  4  Yict.  c.  86. 
B.  23),  in  which  case  it  is  not  denied  that 
if  the  cause  had  been  sent  to  the  Court 
of  Arches  by  letters  of  request,  obedience 
to  the  orders  of  the  Judge  could  have 
been  enforced  by  ng^iifiaavit  and  writ  de 
eontwmace  capiendo.  The  only  difference 
between  proceedings  under  that  Act  and 
the  Act  of  1874  is  in  the  forms  to  be 
gone  through  in  order  to  arrive  at  the 
same  conclusion. 

The  manifest  object  of  the  Act  of  1874 
was  to  provide  a  more  simple  and  speedy 
way  of  enforcing  obedience  to  the  laws 
of  the  Church  with  regard  to  the  per- 
formance of  divine  service  in  churches 
and  churchyards.  It  would  indeed  be 
strange  if  the  Le^^lature  having  provided 
means  for  attainmg  that  end  have  enabled 
contumacious  clerks  to  set  the  law  at 
defiance  for  three  years.  Yet  such  would 
be  the  result  if  the  Judge  cannot  enforce 
obedience  to  his  inhibition  by  significavit 
and  writ  de  contumace  capiendo. 

Suppose  a  contumacious  clerk  were, 
by  writing  under  his  hand  in  the  form 
prescribed  by  the  Act  and  provided  for 
by  the  Bules  and  Orders,  to  undertake, 
pursuant  to  the  13th  section  of  the  Act, 
You  60.— 03.,  C^.  A  ExcB. 
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that    he  would    pay  obedience    to    the 
monition    and    immediately    afterwards 
disobeyed  it,  could  it  be  contended  that 
he  could  do  so  with  impunity  P  1  should 
think  not;  and  if  he  could  not,  why  should 
he  be  permitted  to  disobey  the  inhibi- 
tion,  and  in  so  doing  also  disobey  the 
monition  for  three  years  with  impuniiy  P 
The  proposition  seems  to  me  to  be  so 
monstrous  and  absurd  that  in  the  absence 
of  express  words  prohibiting  the  Judge 
from  signifying  the  clerk's  disobedience, 
1  should  hold  that  he  is  bound  to  signify  it 
if  required  so  to  do  by  the  complamants. 
The  inhibition  is  in  the  nature  of  an 
injunction  in  so  fsir  as  it  restrains  the 
clerk  from  performing  divine  service  until 
he  undertakes  to  obey  the  monition ;  and 
surely  if  a  Court  (more  especially  if  it  be, 
as  the  Court  of  Arches  is,  a  Court  of 
•Becord)  has  the  power  to  grant  an  in- 
junction, it  has  ^e  inherent  power  to 
commit  for  disobedience  of  it-—the  only 
difference  between  a  temporal  Court  and 
an  ecclesiastical  Court  being  that  a  tem- 
poral Court  makes  an  order  for  conamittal 
at  once  and  directly,  whereas  an  eccle- 
siastical Court  has  to  proceed  according 
to  its  laws  and  usages  by  signifying  the 
contempt  to  the  Court  of  Chancery,  and 
that'  Court  thereupon  issues  a  writ  de 
contumace  capiendo,  by  virtue  of  which 
the  person  in  contempt  is  arrested  and 
taken  to  prison,  there  to  remain  till  he 
clears  his  contempt. 

It  is  said  that  if  the  Legislature  had 
intended  to  give  the  power  of  committing 
by  means  of  significavit  and  writ  de  con- 
tumace capiendo,  they  would  have  done 
so  in  express  terms.  The  answer  to  this 
contention  is  that  the  Legislature  had 
already  provided  for  it  in  express  terms 
by  the  5  Eliz.  c.  23,  and  63  Geo.  3.  c.  127. 
s.  1. 

1  abstain  from  repeating  all  the  reasons 
given  by  the  other  members  of  the  Court 
for  holding  that  the  Judge  had  the  power 
which  he  has  exercised.  They  seem  to 
me  to  be  unanswerable. 

The  last  objection  which  I  intend  to 
notice  is  that  taken  to  the  delivery  of  the 
writ  de  contumace  capiendo  to  the  sheriff, 
without  it  having  been  brought  into  the 
Court  of  Queen's  Bench  (now the  Queen's 
Bench  Division  of   the   High    Court), 
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there  to  be  opened  and  delivered  of  record 
to  the  sheriff  pursuant  to  the  statute  of 
53  G^.  3.  c.  127.  s.  1,  which  incorpo- 
rated 5  Eliz.  c.  23.  8.  2. 

Bj  the  2ad  section  of  5  Eliz.  the  writ 
was  required  to  be  issued  and  also  made 
returnable  in  term  time ;  and  it  was  pro- 
vided that  after  being  made  and  sealed, 
the  writ  should  be  forthwith  brought  into 
the  Court  of  Queen's  Bench,  and  there, 
in  the  presence  of  the  Judges,  opened  and 
delivered  of  record  to  the  sheriff.  By 
the  12  A  13  Vict.  c.  109.  ss.  26  and  27,  it 
was  enacted  that  the  writ  might  be  issued 
and  made  returnable  in  vacation.  At  the 
time  when  that  Act  passed  (namely,  in 
1849)  the  Court  of  Queen's  Bench  did 
not  and  could  not  sit  in  vacation.  Hence 
it  followed  that,  by  necessary  implication, 
the  2nd  section  of  the  statute  of  Elizabeth, 
and  so  much  of  the  1st  section  of  the 
statute  of  53  Geo.  3  as  incorporated  it, 
were  repealed.  It  is  true  that  the  26th 
section  of  the  12  <fe  13  Vict,  has  been 
repealed  in  part  by  the  38  &  39  Vict.  c. 
66,  and  as  to  the  residue,  by  42  &  43 
Vict.  c.  59 ;  but  that  repeal  has  not  had 
the  effect  of  reviving  the  enactments  in 
question  in  the  statutes  of  Elizabeth 
and  Geo.  3. 

For  these  reasons  J  am  clearly  of 
opinion  that  the  provision  in  question  in 
the  2nd  section  of  the  statute  of  Elizabeth 
was  repealed,  and  that  it  has  not  been  re- 
vived. 

But  if  the  case  were  otherwise,  I  doubt, 
having  regard  to  the  preamble  and  some 
of  the  enactments  in  the  Act  of  Elizabeth, 
whether  the  defendant  could  take  the 
objection  that  the  writ  had  not  been 
brought  into  Court,  Ac. ;  but  it  is  un- 
necessary to  decide  that  point.  The 
.  result  is,  that  all  the  objections  taken  on 
the  part  of  the  defendant  fail. 

He  must  be  remanded,  and  the  several 
rules  to  shew  cause  which  have  been 
granted  must  be  discharged  with  costs. 
I  cannot  conclude  without  observiug  that 
I  earnestly  hope  this  case  may  be  the  last 
of  its  kind,  and  may  lead  clergymen, 
whose  duty  it  is  both  to  preach  and  to 
practise  obedience  to  the  law  of  the  land, 
to  consider  whether,  instead  of  persisting 
in  disregarding  the  law,  they  ought  not, 
IMI  cleiiiymen  and  good  citizens,  to  make 


a  conscience  rather  of  resigning  their 
benefices  and  becoming  nonconformists 
if  they  cannot  comply  with  the  law. 

We  live  in  perilous  times,  and  a  wide- 
spread spirit  of  lawlessness  appears  to 
exist  and  to  be  sadlv  on  the  increase.  It 
behoves  all  good  citizens,  not  only  Judges 
but  clergymen,  as  ministers  of  religion 
and  as  good  subjects,  to  do  their  utmost 
to  uphold  the  law  and  enforce  obedience 
to  it,  as  the  foundation  of  all  the  rights 
which  we  enjoy. 

The  rules  nisi  were  accordingly  dis- 
charged and  Mr.  Dale  was  remitted  to 
prison. 

Mr.  Dale  appealed. 

In  the  case  of  the  Rev.  B.  W.  Enraghti 
Lord  Penzance,  as  OflScial  Principal  of  the 
Arches  Courts,  had  issued  a  monition 
against  him  on  the  28th  of  Angust, 
1879,  commanding  him  to  abstain  m>m 
certain  unlawful  acts  and  practices  and 
from  wearing,  when  officiating  in  church 
in  the  Communion  Service  and  in  the 
administration  of  the  Holy  Communion, 
the  vestments  known  as  an  alb  or  chasu- 
ble, and  a  biretta,  and  *'  also  from  all 
practices,  acts,  matters  and  things  of  a 
like  nature  to  those  hereinafter  particu- 
larly set  forth,  or  any  of  them,  or  from 
unlawfully  permitting  the  same  or  any 
of  them." 

On  the  9th  of  March,  1880,  Mr.  En- 
raght  having  diaregarded  the  monition, 
Lord  Penzance,  as  such  Official  Principal, 
issued  an  inhibition  against  Mr.  Enraght 
which  stated  the  particulars  in  which  he 
had  offended  against  the  monition,  and, 
amongst  others,  that  he  had  permitted 
his  curate  at  the  celebration  of  the  Holy 
Communion  ''to  wear  certain  unlawful 
ecclesiastical  vestments — to  wit»  a  vest- 
ment known  as  a  biretta  and  a  vestment 
known  as  a  stole.** 

On  the  26th  of  November,  1880,  Mr. 
Enraght  not  having  obeyed  the  inhibi- 
tion. Lord  Penzance,  as  such  Official 
Principal,  issued  his  significavity  on  which 
a  writ  de  coniwnace  capiendo  was  issued 
with  the  same  formalities  as  in  Mr. 
Dale's  case. 

Mr.  Enraght  was  accordingly  arrested 
and  imprisoned.  He  obtained  a  rule  mn 
for  a  hdbeoM  corpus^  and  i^so  rules  fU$i  tot 
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^a  prohibition,  eerHarari  and  Bvpenedetu 
as  in  Mr.  Dale's  case.  The  rales  were 
discharged  by  the  Qneen's  Bench  Division 
and  Mr.  Enraght  appealed. 

A.  Oharle$,  Poland  and  Dr.  W.  0.  F. 
PhiUtmorej  for  the  appellants. 

The  Attorney 'Qeneral  (Sir  H.  James) ^ 
The  SoUcitor-General  (Sir  F.  EeracheU), 
A.  L.  Smith  and  Da/nckwerta^  for  Lord 
Penzance. 

A.  WiUs  and  Jeune^  for  the  promoters. 

On  the  appeal  some  of  the  points  taken 
below  were  abandoned,  and  the  argn- 
ments  were  confined  to  the  following 
points:  First,  that  there  was  no  power 
in  the  Judge  appointed  under  the  Pnblic 
Worship  Regulation  Act,  1874,  to  enforce 
obedience  to  an  inhibition  bj  process  of 
signifieavit  followed  bj  a  writ  de  con- 
twnace  capiendo;  secondly,  assuming  there 
was  such  jurisdiction,  that  the  writs 
de  eaniumace  capiendo  were  improperly 
issued,  the  formalities  required  by  law 
not  having  been  complied  with ;  thirdly, 
that  the  monition  and  inhibition  in 
each  case  was  irregular  in  point  of  form ; 
and  further,  in  Mr.  Enraght's  case,  the 
inhibition  went  beyond  the  monition  on 
which  it  was  founded,  for  it  was  extended 
to  a  stole,  which  was  not  expressly  men- 
tioned in  the  monition,  and  the  wearing 
of  which  was  not  a  practice  "  of  a  like 
nature  "  to  those  set  out  in  the  monition. 
In  addition  to  some  of  the  authorities 
cited  below  the  following  were  referred 
to :  BarUett  v.  Kirkwood  (38),  The  Queen 
▼.  Ferrall  (39),  Can  v.  Ooodday  (40), 
The  Bishop  €^  Lincoln  v.  Day  (41),  Burton 
V.  Henson  (42),  PhiU.  Ecc,  Law,  p.  1410, 
Anon.  (43),  The  King  v.  Fowler  (44),  The 
King  v.  Theed  (45),  Christie  Hospital, 
Brecknock  v.  Martin  (46),  The  Qaeen  v. 
The  Hartley  Wintney  Union  (47),  O'Oon- 
neU  V.  The  Queen  (48). 

(SS)  2  E.  &  B.  771 ;  28  Law  J.  Bep.  aS.  9. 

(39)  20  Law  J.  Rep.  M.C.  39. 

(40)  2  Hag.  Ck>D8.  238. 

(41)  1  Bob.  Eoc.  724. 

(42)  10  Mee.  &  W.  105. 
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Jambs,  L.J. — The  main  question,  or,  at 
least,  that  which  has  been  treated  as  the 
main  question,  in  this  matter,  is,  whether 
the  inhibition  granted  by  the  Dean  of 
Arches  in  Mr.  Dale's  case  and  the  similar 
inhibition  in  Mr.  Enraght's  case  can  be 
enforced  by  process  of  signifieavit  and 
then  by  writ  de  contumace  capiendo.  Upon 
the  first  question  —  the  question  of  the 
jurisdiction  of  the  Dean  of  Arches  to 
pronounce  the  inhibition  and  the  conse- 
quences of  it — I  must  confess  that  I  have 
not  been  from  the  first  able  to  entertain 
any  real  doubt  that  by  the  Public  Wor- 
ship Regulation  Act,  or  in  compliance 
with  its  provisions,  Lord  Penzance  was 
appointed  by  the  joint  appointment  of 
the  Archbishop  of  Canterbury  and  the 
Archbishop  of  York  to  be  a  Judge  of  the 
Provincial  Court  of  the  one  and  a  Judge 
of  the  Provincial  Court  of  the  other.  A 
good  deal  has  been  said  to  us  as  to  what 
was  the  effect  of  the  appointment  in  the 
first  instance  ;  but,  according  to  my  view 
of  the  case,  it  is  rather  a  matter  of  specu- 
lative history,  and  not  very  material  or 
very  relevant  to  the  question  that  we 
have  really  to  consider.  My  own  opinion 
is,  if  it  were  at  all  relevant,  that  by  the 
very  words  of  the  Act  of  Parliament  the 
Judge  appointed  was  not  appointed  a 
distinct  Judge,  as  constituting  or  making 
a  distinct  or  new  tribunal,  but  that  he 
was  a  Judge  of  the  Arches  Court  of 
Canterbury  and  that  he  was  a  Judge  of 
the  Chancellor's  Court  of  York— an  ad- 
ditional  Judge  to  the  then  existing  Judges 

-^ith  a  right  of  succession  to  the  then 

existing  offices,  and  that  his  Court  was  a 
divisional  Court  of  the  old  Court  of 
Arches  in  the  case  of  the  Province  of 
Canterbury.  Bat  it  does  not  seem  to  me 
to  be  very  material,  because  the  Act 
goes  on  to  say  that  upon  the  vacancy  of 
the  office,  which  was  then  filled  by  Sir 
Robert  Phillimore,  the  Judge  thereupon 
appointed  was  to  become  Dean  of  Arches. 
Ux^n  that,  it  appears  to  me  to  be  not  a 
matter  of  opinion,  but  a  matter  of  what 
the  Act  says,  namely,  that  Lord  Pen- 
zance was  to  be  Dean  of  Arches,  and  thai 
he  became  the  lawful  successor  of  a  long 
roll  of  eminent  men  who  have  filled  the 
office  from  time  immemorial  of  Official 
Principal  of  the  Archbishop  of  Canter- 
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buy.    Upon  his  sacceeding  to  that  office, 
then,  his  character — whatever  it  was, 
whether  as  a  distinct  Judge  or  an  addi- 
tional or  extra  Jndge — as  such  Judge 
became  merged  and  absorbed  in  his  office 
as  Dean  of  Arches  ;  and  the  Court  which 
he  was  authorised  to  hold  before — whether 
it  was   an  extra  Court,  or  a  divisional 
Court,  or  an  independent   Court,  or  a 
separate  Court,  whatever  it  was  —  be- 
came absolutely  merged    and    absorbed 
into  the  old,  traditional,  original  Court 
of   Arches.     By  way   of    making    this 
quite  clear,  the  Act  of  Parliament  goes 
on  to  say  that  after  he  succeeds  to  the 
office  all   proceedings  thereafter   to  be 
taken  before  him  "  shall  be  deemed  to  be 
taken  in  the  Arches  Court."     I,  in  obe- 
dience to  the  Act  of  Parliament,  do  ac- 
cordingly deem  them  to  have  been  pro- 
ceedings in  the  Arches  Court.     I    am 
obliged  to  bb,j  tbey  are  proceedings  in 
the  Arches  Court.     They  are  proceed- 
ings,  therefore,   by  the  Arches   Court, 
and    the  monition  pronounced    in  this 
case  and  the  inhibition  which  followed 
were,  therefore,  a  monition  by  the  Arches 
Court  and  an  inhibition  by  the  Arches 
Court.     That  being  so,  it  seems  to  me  to 
follow  as  a  plain  matter  of  course  that 
the  monition  of  the  Arches  Court  and 
the  inhibition  of  the  Arches  Court  would 
be  a  monition  and  an  inhibition  with  all 
the  incidents  and  consequences  of   any 
other  lawful  order  of  the  Court  of  Arches. 
One  of  those  consequences  and  one  of 
those  incidents  was  that  a  lawful  order  of 
the  Court  of  Arches  was  to  be  enforced 
by  ai^ificavit,  upon  which  sigvifcavU  a 
writ  de  contufMice  capiendo  was  to  be  is- 
sued.   That  seems  to  me  to  follow  as  a 
matter  of  course,  unless  there  be  some- 
thing in  the  Act  of  Parliament  to  deprive 
those  orders  of  their  ordinary  legal  con- 
sequences.     Now,   with  regard    to  the 
monition,  it  possibly  may  be   argued — 
it  is  not  necessary  for  the  purpose  of 
to-day  to  consider  whether  it  could  be 
argued  effectually — ^that  obedience  to  a 
monition  is  to  be  enforced  only  by  an  in- 
hibition.    I  say  it  may  be  argued ;  I  my- 
self think  that  it  may  be  a  point  of  very 
grave  doubt  whether  the  words  "  may  be 
or  shall  be  enforced  by  inhibition  "  mean 
ahall  be  enforced  by  inhibition  and  in 


no  other  manner.    The  Act  of  Parlia. 
ment  does  not  go  on  to  say  how  the  in- 
hibition is  to  be  enforced,  and  therefore 
it  follows,  as  it  seems  to  me,  of  neoessily 
that  the  inhibition  is  left  to  be  enforced 
by  the  ordinary  rules  of  law  applicable 
to  inhibitions  of  the  Court  of  Arches, 
which,  as  I  say,  this  was.    Then  it  is  said 
that  the  Act  of  Parliament  has  provided 
a    mode  for    enforcing   the    inhibition, 
namely,  that  if  the  inhibition  lasts  for 
three  years  and  obedience  is  not  given 
within  that  period,  then  the  living  is  -to 
become  void.   But  that  is  not  an  enforce- 
ment of  the  inhibition;  it  has  nothing 
to  do  really  with  enforcing  obedienoe  or 
disobedience  to  the  inhibition.  Avoidance 
of  the  living  is  the  result  of  default  in 
making  submission  and  undertaking  to 
comply  with  the  monition.    That  is  the 
cause  which  causes  the  avoidance  of  the 
living,  but  the  inhibition  remains  the 
same,  and  would  not  be  enforced  by  the 
avoidance  at  the  end  of  the  three  years. 
The  inhibition  would  be  enforced  during 
the  three  years,  and  after  the  three  years 
if  obedience  were  not  given,  because  it 
would  apply,  not  only  during  that  time, 
but  would  apply  afterwards  with  regard 
to  the  whole  of  the  diocese  as  the  result 
of  disobedience.  That  being  so,  it  appears 
to  me  that  the  inhibition  is  an  inhibition 
with  its  ordinary  meaning  and  ordinary 
legal  consequences — ^that  there  should  be 
the  process  of  coercion  which  has  been 
resorted  to  in  this  case.    A  great  deal 
was  said  about  this  being  a  new  juris- 
diction and  a  new  procedure.    According 
to  my  view  of  the  case  that  is  really 
again  not  material,  because  if  a  new  juns- 
diction  is  given  to  an  existing  Court — 
that  is  to  say,  a  jurisdiction  to  deal  with 
some  matters,  or  to  deal  with  them  with 
additional  powers,  or  to  deal  in  a  dif- 
ferent mode  with  different  procedure — if 
that  power  be  so  given,  it  seems  to  me 
that  where  it  is  given  to  a  well-known 
Court,  with  well-known  modes  of  pro- 
cedure, with  well-known  modes  of  en- 
forcing its  orders,  it  must,  unless  the 
contrs^  be  expressed  or  plainly  implied, 
be  given  to  that  Court  to  be  exercised 
according  to  its  general  inherent  powers 
of  dealing  witii  the  matters  which  are 
within  its  oogrnisance.   But  I  am  satisfied 


▼OL.  60.] 

Im  re  Biv.  T.  P.  Daie  {App.\  Q.B. 

tibttt  in  this  case  no  new  jurisdiotion  was 

E'yen  to  the  Court,  assuming  it,  as  I 
kTe  done,  to  be  the  Court  of  Arches. 
The  Court  of  Arches  always  had  juris- 
diction to  deal  with  these  matters;  it 
always  had  jurisdiction  to  deal  with  the 
eame  persons.  The  mode  of  bringing  the 
matter  into  the  Court  and  the  mode  of 
dealing  with  the  matter  when  it  is  in  the 
Court  are  all  matters  of  procedure  and 
process,  and  not,  according  to  my  view, 
matters  of  jurisdiction.  That  seems  to 
me  to  dispose  of  the  objection  to  the 
jurisdiction  of  Lord  Penzance  so  far  as 
regards  the  case  of  Mr.  Dale.  There  is 
another  point  which  has  arisen  upon  the 
appeal  of  Mr.  Enraght— that  is,  whether 
the  inhibition  itself  is  not  in  excess  of 
jurisdiction  by  reason  of  the  alleged  de- 
parture from  the  words  of  the  monition  ; 
and  there  it  seems  to  me  there  was  more 
ground  for  doubt  and  for  the  argument 
that  has  been  addressed  to  us.  In  the 
monition  certain  yestments  are  ordered 
not  to  be  worn,  but  the  monition,  in 
accordance  with  the  well-established  and 
reasonable  practice  of  the  Ecclesiastical 
Gourt^  goes  on  to  say  that  you  are  not 
only  to  discontinue  certain  things,  but 
Ton  are  not  to  do  other  things  of  the  like 
kind ;  that  is  to  say,  you  are  to  abstain 
from  the  like  practices.  Those  words 
were  put  in  in  order  to  prevent  colourable 
evasions,  which  could  easily  be  resorted 
to  if  some  such  addition  was  not  made  to 
the  sentence.  Whether  the  monition  with 
those  words  has  been  violated  is,  it  seems 
to  me,  a  question  of  fact,  in  every  case 
to  be  tried  by  the  Bishop  or  the  Judge 
who  has  issued  the  monition.  It  is  a 
qaestion  of  fact  which  he  has  got  to 
determine  whether  the  person  who  is 
cbarged  with  disobeying  the  monition 
has  disob^ed,  either  in  regard  to  the 
specxfie  articles  mentioned  or  in  regard  to 
other  things  coming  within  the  clause  at 
tlie  end  of  the  monition  forbidding  like 
matters.  Now,  whether  the  use  of  a 
stole  in  this  case  is  "a  like  matter" 
fairly  within  the  meaning  of  the  monition 
iSy  it  seems  to  me,  a  question,  not  of 
jurisdiction,  but  of  fisust,  upon  which  the 
proper  Judge  of  the  facts  has  to  deter- 
mine. It  seems  to  me  to  be  very  essential 
that  woi  who  are  sitting  merely  as  a 
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Court  of  Prohibition  should  be  very 
careful  indeed  that  we  do  not  attempt  to 
draw  within  onr  net  a  jurisdiction  by 
way  of  appeal  by  saying  that,  as  a  matter 
of  fact,  the  use  of  the  stole  was  a  breach 
of  the  monition,  being  a  matter  of  a  like 
character.  It  was  suggested  that  there 
was  no  appeal  from  that,  but  I  should  not 
like  to  say  that  there  was  not.  My  own 
opinion  probably  is  there  would  be  an 
appeal  from  it ;  but,  however  that  be,  it 
is  a  matter  with  which  we  have  not  to  do 
here.  Either  there  is  an  appeal  or  there 
is  not  an  appeal.  If  there  is  an  appeal, 
that  is  the  proper  remedy.  If  there  is 
not  an  appeal,  that  is  a  casus  omissus  in 
the  Act  of  Parliament,  and  we  cannot 
enlarge  our  jurisdiction  as  a  Coart  of 
Prohibition  because  there  is  not  sufficient 
and  proper  machinery  to  deal  with  it  on 
appeal,  where  it  clearly  is,  according  to 
my  view,  a  question  of  appeal  and  a 
question  of  appeal  only — that  is,  as  to 
whether  the  conclusion  in  point  of  fact 
has  been  rightly  arrived  at,  and  whether 
the  judicial  discretion  has  been  properly 
exercised.  That  seems  to  me  to  dispose 
of  that  objection  in  Mr.  Enraght's  case ; 
and,  so  far  as  I  am  concerned,  the  ob- 
jection to  the  jurisdiction  in  Mr.  Dale's 
case  has  been  already  disposed  of.  But 
then  there  remains  to  be  disposed  of  the 
other  question,  which,  so  far  as  the  ap- 
pellants are  concerned,  seems  to  be  the 
real,  substantial  question  in  their  case, 
namely,  whether  they  are  entitled  to  be  dis^ 
charged  from  custody,  and  whether  Mr. 
Enraght  is  entitled  to  the  writ  of  haJbeas 
corpus^  by  reason  of  there  being  a  mis- 
carriage in  the  mode  in  which  the  writ  of 
capius  has  been  dealt  with.  Now,  upon 
this  point  I  find  myself  unable  to  concur 
in  the  judgment  of  the  Queen's  Bench 
Division.  The  Judges  of  that  division 
all  expressed  their  opinion  that  if  it  were 
not  for  the  Act  for  regulating  the  pro- 
cedure of  the  Petty  Bag  Office  the 
objection  must  prevail,  and  I  think  they 
were  right,  if  I  may  say  so.  I  think 
they  were  well  founded  in  that  conclusion^ 
that,  having  regard  to  the  words  of  the 
statute  5  EUz.  c.  23,  and  to  the  decisions 
of  many  very  eminent  Judges  upon  that 
statute,  it  was  not  a  matter  of  form — ^not 
a  matter  merely,  as  it  is  called|  directory 
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— a  thing  which  not  being  done  or  being 
done  was  eqnall  j  valid — but  that  it  was  a 
matter  of  substance  that  the  writ  which 
was  issued  from  the  Court  of  Chancery, 
from  the  Petty  Baff  Office,  should  be 
brought  into  the  Queen's  Bench  and 
opened  there  in  order  that  the  judicial 
mind  might,  if  necessary,  be  addressed  to 
the  significavit  and  to  the  writ  issued  upon 
the  significavit  to  see  whether  it  was  such 
a  writ  as  the  Court  of  Queen's  Bench 
would  take  upon  itself  to  execute.  They 
were  not,  as  has  been  said,  to  issue  process 
as  mere  instruments  or  conduit  pipes,  but 
they  were  to  exercise  their  own  judgment 
judicially  as  Judges,  and  the  mode  in 
which  this  was  to  be  done  was  by  its 
being  brought  into  Court  and  opened  in 
Court — not,  I  presume,  in  every  case 
read  by  the  Judges  or  read  to  them,  but 
it  would  be  the  duty  of  the  officer  reading 
it  immediately  to  take  the  opinion  of  the 
Judges  if  he  thought  there  was  anything 
upon  the  writ  which  required  to  be  con- 
sidered, or  which  might  be  of  use  to  the 
Court,  or  which  might  cause  the  Court 
not  to  adopt  it  or  be  instrumental  in  en- 
forcing  it.  Another  reason  might  be  that 
when  the  Court  was  sitting  the  defendant 
would  have  an  opportunity  of  applying  at 
once  to  the  Court  for  relief  in  case  there 
should  be  any  miscarriage  or  error  in  the 
proceedings  commenced  against  him.  But, 
whatever  might  be  the  reasons,  whether 
good  or  bad,  those  were  the  decisions  of 
a  succession  of  Judges  upon  the  statute 
of  Elizabeth.  Then  came  the  Act  53 
Geo.  3.  c.  127,  which  in  effect  and  all  but 
in  words  re-enacts  that  part  of  the  statute 
of  Elizabeth.  Although  the  purpose  for 
which  the  statute  of  Elizabeth  is  said  to 
have  been  passed  was  the  giving  greater 
security  for  the  enforcement  of  the  writ 
de  excommunicato  capiendo,  the  Act  53 
Gteo,  3.  c.  127,  in  providing  that  there 
should  be  a  writ  de  contumaee  capiendo, 
instead  of  de  excommunicato  capiendo, 
enacted  that  the  substituted  writ  should 
be  obtained  and  dealt  with  in  exactly  the 
same  manner  as  the  old  writ  under 
5  Eliz.  c.  23  was.  We  are  to  read  the 
statute  not  only  as  if  those  words  in  the 
statute  of  Elizabeth  were  transcribed  into 
the  statute  of  Geo.  3,  but  we  start  with 
tbiB,  that  where  words  of  an  old  statute 


are  either  transcribed  into  or  by  reference 
made  part  of  the  new  statute,  it  is,  ac- 
cording to  my  opinion,  a  rule  of  oon- 
struction  that  this  is  always  done  with 
the  object  and  intent  of  giving  to  thoee 
words  any  legal  interpretation  which  has 
been  put  upon  them  by  Courts  of  law,  so 
that  it  is  convenient  that  the  same  words 
should,  either  by  transcription  or  re- 
ference, be  used  in  order  that  every- 
thing that  had  been  settled  before  should 
remain  settled  without  fresh  litigation. 
According  to  my  view,  it  was  an  essential 
part  of  the  proceedings  as  to  the  signu 
fi>cavit  that  the  writ  should  be  brought 
into  the  Court  of  Queen's  Bench  while 
the  Judges  were  present  sitting  there, 
and  given  to  the  Petty  Bag  Office  at  the 
time  when  the  Petty  iBag  Office  Act  was 
passed.  I  am  of  opinion  that  the  Act 
relating  to  the  proceedings  of  the  Petty 
Bag  Office  did  not  certainly  in  terms, 
nor,  as  it  appears  to  me,  hj  any  plain 
implication,  or  any  implication  at  all, 
alter  that  which  was  required  to  be  done 
in  and  by  the  Court  of  Queen's  Bench. 
Everything  that  was  to  be  done  in  and  by 
the  Petty  Bag  Office  is  altered.  The 
writ  may  be  issued  out  of  term,  the  writ 
may  be  returnable  out  of  term,  because 
these  are  things  which  are  to  be  done  in 
the  Petty  Bag  Office.  But,  as  it  appears 
to  me,  there  is  nothing  in  the  Petty  Bag 
Office  Act  which,  by  implication,  inter- 
feres with  that  which  was  to  be  done  by 
the  officers  of  the  Court  of  Queen's  Bench 
in  the  presence  of  the  Judges  of  that 
Court.  Everything,  as  was  pointed  out 
by  Mr.  Charles  in  his  argument,  in  the 
Petty  Bag  Office  Act  can  have  effect 
given  to  it,  and  yet,  still,  everything  thai 
was  required  to  be  done  in  the  Court  of 
Queen's  Bench  could  be  done  exactly  in 
the  same  way,  and  would  have  the  same 
effect,  without  its  being  in  any  way  in- 
consistent with  the  provisions  of  the 
Petty  Bag  Office  Act.  It  may  seem  to 
be  a  very  idle  thing  to  attach  weight  to 
whether  the  writ  is  to  be  opened  in  Court 
nr  whether  it  is  to  be  opened  in  the 
Crown  Office  in  the  Temple ;  but  it  may, 
perhaps,  not  be  more  idle  than  the  whole 
question  before  us.  By  law  a  man  is 
obliged  to  wear  a  particular  vestment^ 
and  he  is  obliged  to  do  it.    By  law  the 
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writ  ought  to  be  opened  in  a  particular 
place,  and  before  particular  persons.  If 
one  law  is  to  be  obeyed,  the  other  law  is 
to  be  obeyed  also,  and  I  am  of  opinion 
that  the  writ  was  defectively  issued  from 
the  Court  of  Queen's  Bench  after  it  had 
left  the  Petty  Bag  Office,  and,  that  being 
80,  that  Mr.  Dale  is  entitled  to  be  dis- 
charged from  that  writ,  that  having  been 
improperly  issued,  and  the  consequence 
will  follow  with  respect  to  Mr.  Enraght 
that  he  will  be  entitled  to  his  rule  for  a 
habecu  corpus  in  order  that  he  may  also 
be  dischai^ed. 

Bbktt,  L.  J. — ^In  such  a  case  as  this  one 
would  have  preferred  to  carefully  prepare 
the  judgment  which  one  had  to  deliver ; 
bat,  being  a  case  in  which  the  liberty  of 
the  sabject  is  concerned,  it  ought  to  re- 
ceive the  immediate  decision  of  the  Court 
if  possible.  We  have  now  for  five  days 
had  our  minds  directed  to  this  case,  and 
have  been  assisted  by  arguments  which,  I 
beg  leave  to  say,  have  been  as  care^ 
and  as  talented  as  ever  could  have  been 
brought  before  the  Court  in  order  to  en- 
able it  to  come  to  a  conclusion.  I  there- 
fore think  that  we  ought,  to  the  best  of 
our  ability,  to  give  an  immediate  judg- 
ment. 

Now,  the  matters  brought  before  us 
are  brought  under  two  distinct  heads-^ 
the  one  being  whether  a  prohibition  on^ht 
to  go,  and  the  other  being,  that,  supposing 
there  has  been  no  excess  of  jurisdiction  at 
all,  BO  that  no  prohibition  ooght  to  go, 
whether  we  ought  not  to  order  the  re- 
lease of  one  gentleman  or  the  release  of 
both  upon  the  motion  for  bringing  them 
up  upon  the  hdbecu  corpus,  on  the  ground 
of  there  having  been  an  irreguUurity  in 
the  way  in  which  the  jnrisdiction  of  the 
Court  has  been  exercised.  Now,  with 
regard  to  the  prohibition,  the  question  is, 
whether  there  has  been  an  excess  of  juris- 
diction by  reason  of  Lord  Penzance 
having  signified  to  the  Court  of  Chancery, 
and  thereby  having  obtained  the  writ 
which  has  been  so  much  discussed.  It  is 
allured  that  there  was  excess  of  jurisdic- 
tion in  that  respect,  because  it  is  said  that 
.in  cases  which  we  conducted  under  this 
statute  of  the  87  d;  38  Vict.,  the  Judge 
^wald  .in  .no  case  whatever  signi^  the 


matter  into  the  Court  of  Chanceiy  so 
as  to  obtain  this  writ.  It  was  said  he 
could  not  do  so  in  any  case  whatever; 
but  it  was  farther  urged  that,  even 
if  he  could  do  it  in  some  cases,  there 
was  an  excess  of  jarisdiction  in  the  pre- 
sent case,  because  he  had  done  so  in 
respect  of  a  monition  and  an  inhibition 
which  had  been  so  drawn  up  that  they 
were  void,  and  therefore  he  exceeded  his 
jurisdiction  in  signifying  the  matter  into 
the  Court  of  Chancery  upon  void  docu- 
ments. Many  reasons  were  given  in  order 
to  argue  the  qaestion,  whether  he  has  the 
power  of  signifying  in  any  case,  but  with 
regard  to  the  question  of  whether  he  could 
signify  in  the  present  case  the  matter 
depended  upon  this,  whether  he  was  bound 
to  shew  upon  the  face  of  the  monition 
and  upon  the  face  of  the  inhibition  many 
things  which  were  said  to  be  necessary 
in  order  to  found  his  jurisdiction.  I  think 
we  were  all  of  opinion  from  the  beginning 
that  he  was  not  bound  to  shew  upon  the 
face  of  these  documents  the  grounds  of 
his  jnrisdiction  in  the  way  in  which  it 
was  alleged.  I  should  have  thought  so 
upon  the  ground  which  I  shall  have  pre- 
sently to  discuss,  namely,  that  the  Court 
in  which  he  was  sitting  and  the  Court  of 
which  he  was  the  Judge  is  the  Court  of 
Arches,  the  old  Court  of  Arches  and  no 
new  Court  at  all ;  and  that  the  Court  of 
Arches,  although  it  is  a  Court  with  a 
limited  jurisdiction,  yet  is  not  a  Court  of 
inferior  jurisdiction,  but  is  for  such  a 
purpose  as  that  a  Court  of  superior  juris- 
diction, and  is  not  bound  to  shew  upon 
the  face  of  its  documents  that  superior 
jurisdiction.  But  I  also  think  that,  even 
if  it  were  not  so,  that  these  documents 
were  drawn  up  in  proper  form,  and  can- 
not be  objected  to  upon  the  ground  that 
they  are  drawn  up  in  the  form  given  in 
the  rules  and  orders  which  have  been 
made  by  virtue  of  the  statute.  I  quite 
agree  that  in  some  cases  rules  and  orders 
which  are  drawn  up  by  Judges  may  not 
form  part  of  the  statute ;  but  the  question 
is,  whether  the  rules  and  orders  which 
were  authorised  by  this  Act  did  become 
when  they  were  made  a  substantial  part 
of  the  statute.  I  am  of  opinion  that  they 
did,  and  upon  this  ground,  that  not  only 
is  tiie  authority  given  to  certain  persoiis 
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by  the  statnte  to  draw  the  rales,  bat  these 
rules  and  orders  are  to  be  laid  before 
Parliament  for  a  certain  time,  and  if  not 
objected  to  are  to  be  binding.  Whereyer 
that  stipulation  is  introduced  into  an  Act 
of  Parhament  it  seems  to  me  that  the 
rales  and  orders  if  not  objected  to  by 
Parliament  become  really  part  of  the 
statute.  Bat  then  it  was  said  that  though 
the  rules  and  orders  might  be  part  of  the 
statute,  the  forms  were  not.  In  my 
opinion  the  forms  are  part  of  the  rales  and 
orders.  They  are  referred  to  in  the  rales 
and  orders,  and  the  mere  fact  of  their 
being  pat  into  a  schedale  and  referred  to 
in  the  rales  and  orders  is  a  mere  qaestion 
of  drafting.  The  forms  are,  therefore, 
part  of  the  rules  and  orders,  the  rales  and 
orders  are  part  of  the  statute,  and  these 
docaments  have  therefore  followed  the 
statutory  form ;  and  even,  therefore,  if  they 
might  otherwise  be  insufficient  they  are 
made  sufficient  by  virtue  of  the  statute. 
Now  the  main  question  is,  whether  this  is 
or  is  not  the  old  Court  of  Arches.  Now 
it  is  argued  that,  not  only  is  it  not  the 
old  Court  of  Arches,  but  that  it  is  a  new 
Court  which  is  not  an  Ecclesiastical  Court 
at  all.  If  it  is  the  Court  of  Arches  why 
then  the  other  proposition  fails  at  once. 
I  confess  that,  after  having  listened  with 
all  the  attention  I  could,  and  after  having 
tried  to  sift  and  understand  the  argument, 
it  seems  to  me  as  clear  as  anything  that 
ever  was  propounded  in  a  Court  that  this 
is  the  old  Court  of  Arches,  and  nothing 
but  the  old  Court  of  Arches ;  and  when 
the  matter  is  carefully  examined  no  rea- 
sonable person  could,  if  they  would  bring 
their  minds  to  examine  it,  suppose  that 
there  had  been  a  new  Court  at  all, 
whether  ecclesiastical  or  lay,  established 
by  this  Act  of  Parliament.  Now  from 
the  time  of  Lord  Coke  there  had  been 
two  Provincial  Courts.  There  had  been 
the  Provincial  Court  of  the  Province  of 
Canterbury,  and  the  Provincial  Court  of 
the  Province  of  York  ;  the  one  was  also 
known  as  the  Court  of  Arches,  and  the 
other  as  the  Chancellor's  Court  of  York. 
Each  of  them,  therefore,  had  two  names, 
but  they  had  one  of  those  two  which  be- 
longed to  each  of  them,  and  was  a  common 
name  which  would  include  both,  namely, 
the  Provincial  Courts.  Therefore  anybody 


wishing  to  speak  in  ordinary  langaage  of 
the  two  Courts  at  the  same  time  would 
naturally  use  the  name  which  was  common 
to  both,  and  which  would  include  botL 

Now  the  first  time  that  the  Courts  are 
mentioned  in  the  Act  is  that  the  Aidu 
bishop  of  Canterbary  and  the  Arohbiahop 
of  York  may  appoint  a  certain  person  to 
be  a  Judge — of  what  ?  "A  Judge  of 
the  Provincial  Courts  of  Canterbury  and 
York."  That  seems  to  me  to  make  him 
a  Judge  of  the  Provincial  Conrts ;  that  ii 
to  say,  of  the  Provincial  Court  of  Can- 
terbury and  of  the  Provincial  Court  of 
York.  In  other  words,  of  the  Court  of 
Arches  and  of  the  Chancellor's  Court  of 
York.  But  there  is  more  than  that. 
Those  Provincial  Courts  of  Canterbury 
and  York  had  existed  for  centuries ;  they 
were  Courts  with  a  Judge  appointed  faj 
the  Archbishops  respectively;  they  had 
certain  officers,  and  certain  seals,  and 
dealt  with  certain  subjects.  The  day 
after  this  Act  of  Parliament  was  paaaed 
it  seems  to  me  impossible  to  doubt  but 
that  the  same  subject-matters  wonld  be 
heard,  the  same  officers  would  act  in 
carrying  out  the  decision  of  the  Judge, 
the  same  seal  would  be  used,  and  there  is 
nothing  in  this  statute  from  liie  beginning 
to  the  end  which  can  be  soggested  as 
instituting  any  new  Court.  On  the  con- 
trary, the  &ct  of  there  being  no  new 
officers  appointed,  no  new  seal,  no  new 
Court  named,  and,  above  all,  the  fact  that 
it  is  precisely  the  same  persons  who  are 
to  appoint  the  Judge,  namely,  the  Arab- 
bishops — though  they  must  do  it  by  i^ 
pointing  the  same  person  to  both  Courts- 
seems  to  me  conclusive  to  shew  that  by 
the  statute  itself  it  was  intended  that  tlie 
Judge  should  be  the  Judge  of  the  old 
Courts,  which  are  referred  to  as  the  Pro- 
vincial Courts  of  Canterbury  and  Yoric 
But  then  many  objections  were  taken  to 
that  view,  and  it  was  said  that  it  mnst  be 
a  new  Court  because  the  qualification  of 
the  Judge  was  different.  Now  I  cannot 
conceive  that  because  the  qualification  of 
the  person  to  be  appointed  is  altered 
therefore  the  Court  must  be  a  new  one. 
Then  it  was  said  that  it  was  a  new  Court 
because  the  procedure  is  a  new  procedure. 
But  how  can  an  enactment  which  merely 
enacts  a  new  procodure  as  to  mafcteni 
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whioh  were  before  within  the  jurisdiction 
of  the  Court  make  that  a  new  Court? 
It  is  obyious  that  it  does  not.     But  then 
it  was  said  (and  I  thought  that  was  the 
strcmgest  part  of  the  argument)  that  it 
was  a  new  Court  because  a  new  juris- 
diction was  ffiven    to    it,  namelj,    the 
jorisdiction  of  the  old  Court  of  Arches — 
which  was  an  appellate  jurisdiction — and 
that  this  enactment  g^yes  it  a  jurisdiction 
of  first  instance  instead  of  an  appellate 
jurisdiction.     That  seemed  to  me  to  be 
formidable.     It  was  said,  further,   that 
even  if  you  consider  that  with  letters  of 
request  the  Court  before  had  an  original 
jonsdiction,  yet,  inasmuch  as  you  gave 
the  Court  power  now   to  act    without 
letters  of  request^  that  is  a  new  juris- 
dUstion.    But  I  think  the  answer  was 
giTen  during  the  course  of  the  argument 
that  the  jurisdiction  of  the  Court  to  deal 
with  ecclesiastical  offences  existed  quite 
independently  of  the  letters  of  request ; 
that  the  letters  of  request  were  after  all 
only  a  mode  of  procedure ;  and  that  the 
Court  had  power  to  deal  with  all  the 
matters  with  which  it  has  dealt  now  by 
reason  of  its  inherent  jurisdiction  and  of 
its  original  jurisdiction ;   and  that  the 
mere  &ot  of  tokin^  away  the  necessity  of 
letters  of  request  is  a  mere  alteration  of 
procedure,  and  is  not  the  giving  of  a  new 
jurisdiction.    But  then  it  was  said  that  we 
ought  to  collate  from  the  terms  of  the 
statute     itself    that    it    was    intended 
to  give  a   new  jurisdiction ;  and  much 
reliance  was  placed  upon  the  words  of 
the    7th    section,  which  say   '*  that  all 
proceedings  hereafter  taken  before  the 
Judge  in  relation  to  matters  arising  within 
the  Proyinoe    of   Canterbury   shall    be 
deemed  to  be  taken  in  the  Arches  Court 
of  Canterbury,  and  so  with  respect  to  the 
Conrt  of  York."     It  was  urged    that 
where  the  statute  says  that  you  are  to 
deem    that  certain  things  shall  be,  it 
assumes  that  in  point  of  fact  they  are 
not  so,  and  that,  therefore,  those  who 
drew  this  statute  were  of  opinion  that 
this  Conrt  was  in  reality  not  the  Court  of 
Arches,  but   that  matters  which    were 
brought  before  it  under  this  statute  were 
to  be  deemed  ta  be  in  the  Court   of 
Axohes.    But  I  am  of  opinion  that  the 
true  interpretation  of  these  words  is  this, 
Fob  60.— Q3.,  OF.  ft  EzoH. 
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that,  inasmuch  as  the  Court  may  be  held 
neither  within  the  Province  of  Canter- 
bury nor  within  the  Province  of  York, 
wherever  it  sat  all  matters  that  came 
before  it  which  arose  within  the  Province 
of  Canterbury  are  to  be  considered  as  in 
the  Court  of  Arches,  whereas  all  matters 
which  came  before  it  which  originated 
within  the  Province  of  York  are  to  be 
considered  as  within  the  Provincial  Court 
of    York.      Therefore    nothing    can    be 
gained  from  that  construction.     It  was 
said  it  was  obvious  that  this  must  be  a 
new  Court  even  now,  because  it  must 
have  been  a  new  Court  before  the  vacancy, 
and  therefore  it  must  be  a  new  Court 
after  the  vacancy.    Now,  in  the  first  place, 
supposing  the  first  of  those  propositions 
were  true,  it  does  not  seem  to  me  that 
the  second  is  a  consequence  from  it.     I 
do  not  think  it  true  to  say  that  even  if  it 
were  a  new  Court,  or  that  there  was  a 
new  jurisdiction  after  the  appointment 
of  the  Judge,  and   before  the  vacancy, 
therefore  it  would  follow  that  it   was 
a  new  Court  or  that  there  was  a  new 
jurisdiction.     But  it  seems  clear  to  me 
that  it  was  neither  a  new  Court  nor  a  new 
jurisdiction  before  the  vacancy.     I  cannot 
accede  to  the  view  that  power  to  appoint 
a  new  Judge  or  that  power  to  appoint  an 
additional  Judge  should  alter  the  juris- 
diction.    It  only  gives  power  to  appoint 
an  additional  Judge  to  a  Court  in  order 
that  he  may  exercise  aU  the  jurisdiction 
of  that  Court ;  and  it  seems  to  me  that 
the  moment  the  new  Judge  was  appointed, 
even  before  the  vacancy,   all  that   was 
done  was  that  he  was  made  an  additional 
-Judge  of  the  Provincial  Courts  of  Can- 
terbury  and  York ;  and,   though  it   is 
true  that  his  power  of  acting  within  that 
Conrt  was  only  confined  to  certain  matters 
over  which  that  Court  had  jurisdiction, 
nevertheless  he  was  made  an  additional 
Judge  of  the  Court  for  the  purpose  of 
performing  certain  duties.     But  then  it 
was  said  that,  even  supposing  that  this 
was  the  Court  of  Arches  and  the  Court 
of   the  Province  of   York,  yet,  never- 
theless, a  new  jurisdiction    was  given . 
within  that  Court,  because  the  Court  was 
enabled  to  do  things  which  it  had  not 
been    enabled    to    do   before,    namely, 
amongst  others,  that  in  respect  to  dis<* 


266 


atlEJSN'B  BENCfi,  COMMON  ^LBAS  AND  SXOHEQUEB. 


[N.S. 


hh  re  Rev.  T.  P.  DaU  (4fip.).  C^- 

obedience  to  a  monition  the  Gonrt  was 
called  npon  or  had  power  to  direct  the 
inhibition  which  is  mentioned  in  the  13th 
section.     The  proposition,  therefore,  is, 
that  wherever  m  the  existing  Court  the 
Court  is  enabled  to  do  something  which 
it  could  not  do  before,  that  is  a  new 
jurisdiction.    In  my  opinion  that  is  an 
incorrect  proposition.      If  the  Court  is 
dealing  with  matters  which  were  before 
within  its  jurisdiction,  but  is  only  enabled 
to  deal  with  them  in  a  new  way,  it  seems 
to  me  to  be  not  a  new  jurisdiction  but 
only  a  new  procedure.     Therefore,  I  am 
of  opinion  thiett  all  the  stipulations  in  the 
statute  are  mere  stipulations  as  to  pro- 
cedure, and  not  as  to  jurisdiction  at  all. 
Now  there  arises  the  further  question, 
namely — supposing  that  they  are  mere 
procedure,  yet  it  is  said  that  they  are  an 
exclusive  procedure  with  regard  to  the 
matters    which    are    contained    in    this 
statute — that  they  are  a  new  procedure 
which  is  made  to  take  the  place  of  all 
the  old  procedure,    and    therefore,    by 
implication,   to  get    rid    of   the   power 
of  the  Court  to  deal  with  any  matter 
according  to  its  old  procedure,  and  to 
oblige   it  to  follow    this  new    one.     I 
do  not  doubt  but  that  the  Legislature 
would  have  power,  if  it  thought  it  right, 
to  substitute  one  proceeding  for  another ; 
but  the  question  is,  whether  it  has  done 
so,  and,  inasmuch  as  all  the  enactmente 
with  regard  to  the   procedure  here  are 
affirmative,  I  should  say  that  it  can  only 
substitute  the  new  procedure  for  the  old 
when  it  is  made  perfectly  clear  that  it  is 
so  intended.     With  regard  to  the  power 
of  enforcing  a  monition  made  under  this 
statute,  though  such  a  monition  mi^ht 
formerly  have  been   enforced   by  other 
means,  namely,  that  upon  disobedience  of 
it,  the  matter  might  have  been  signified 
into  the  Court  of  Chancery  and  a  writ 
obtained,  as  far  as   my  present  opinion 
goes,  I  am  of  opinion  that  the  13th  sec- 
tion   here  does  clearly    substitute    the 
formal  procedure  contained  in  it  in  the 
place  of  signifying  the  disobedience  of 
that  particular  monition.     But  that  is  not 
sufficient.     The  section  must   shew  not 
only  how  the  monition  must  be  enforced, 
but  that,  if  the  inhibition  be  disobeyed, 
the  power  of  enforcing  it  in  any  way 


otherwise  than  is  contained  in  thesection, 
is  taken  away.    But  there  seems  to  me 
to  be  no  mode  enacted  here  by  which 
obedience  to  the  inhibition  during  the 
time  it  has  to  run  is  to  be  enforced ;  there 
is  no  mode  of  enforcing  obedience  to  it  at 
all  unless  it  be  by  the  ordinary  modes  of 
the  Court.      Therefore,  with  regard  to 
enforcing  obedience  to  the  inhibition  for 
the  time  it  is  running,  there  is  no  new 
process  substituted  for  the  old  one ;  and 
it  seems  to  me,  therefore,  to  follow  that 
though  in  my  opinion  the  monition  must 
be  enforced  by  this  inhibition,  yet  thai 
for  disobedience  to  this  inhibition  the  old 
process  of  the  Court  for  enfbrcing  any  one 
of  its  orders  exists  and  is  applicable ;  and 
that,  therefore,  for  diBobedienoe  to  the 
inhibition,  the  Court— being  the  Gonrt  of 
Arches  and  being  the  old  EcdesiaBtical 
Court — has  a  right  to  exeroiBe  its  old 
form  of  process.    Therefore  the  Act  of 
Ceo.  3  applies  to  disobedience  to  that 
order  of  inhibition  of  the  Courts  and  thai, 
therefore,  for  disobedience  to  that  orderi 
the  Court  not  only  was  entitled^  bat  was 
bound,  upon  request,  to  signify  that  dis- 
obedience and  to  obtain  this  writ.    It 
seems  to  me,  therefore,   for    all    these 
reasons,  that  the  application  with  regard 
to  the  prohibition  fails,  and  that  every- 
thing which  was  done  by  Lord  Pennmoe 
in  this  case  was  done  correctly  within  his 
jurisdiction  (I  am  speaking  now  of  Mr. 
Dale's  case  more  particularly),  and  that  it 
was  most  clearly  and  beyond  any  reason- 
able doubt  done  by  him  as  the  Judge  of 
the  old  Court  of  Arches,  and  that  tnere 
is  no  such  thing  here  as  a  new  Court,  and 
no  such  thin£  here  as  a  lay  Gonrt,  but  it 
is  still  the  Ecclesiastical  Court,  with  all 
the  guards  which  over  were  neoessarj  for 
the  protection  of  ecclesiastics,   namely, 
that  it  has  the  jurisdiction  exercised  by  an 
authority  emanating  from  the  Archbishops, 
and  by  a  Judge  nominated  by  the  Aroh- 
bishops,  who  are  the  heads  of  the  Church. 
But  then  with  regard  to  Mr.  Enraght*8 
case  it  was  said  that  the  significavit  was 
without  authority,  because  the  inhibition 
mentioned  other  grounds,  namely,  that 
the  inhibition  had  gone  further  than  the 
monition,  and  that  inasmuch  as  the  in- 
hibition contains  an  inhibition  to  eiBifim 
the  cure  of  souls  for  a  certain  time, 


Vol.  50.] 

/•  re  Bev.  T.  P.  Dais  {Ajpp,\  Q.B. 

is  within  the  diacretioii  of  the  Judge  to 
name,  if  the  extent  of  that  inhibition  is 
made  to  depend  apon  matters  reoited  in 
the  inhibition  as  to  the  reasons  for  it, 
some  of  which  are  not  mentioned  in  the 
monition,  and  inasmuch  as  it  is  impossible 
to  say  but  that  he  might  have  exercised 
his  oiscretion  in  that  which  was  not 
within  the  monition,  therefore  the  old 
inhibition  is  void.  I  confess  that  if  it 
could  have  been  shewn  that  the  length 
of  the  term  might  have  been  determined 
with  regard  to  a  matter  which  was  not 
within  the  monition,  but  which  was  re- 
cited within  the  inhibition,  I  should  have 
thought  that  the  inhibition  on  that  ground 
ooold  not  have  been  supported  by  analogy 
to  the  decision  in  O'OonneU  v.  The  Queen 
(48).  Then  the  question  is,  whether  the 
nnt  of  these  propositions  is  made  out. 
I  had  doubts  about  it.  I  did  think  that 
Mr.  Charles  had  strong  grounds  for  saying 
that  upon  the  information  in  this  case — 
mxm  the  trial  origini^y — ^the  question  of 
the  stole  could  not  have  been  brought 
fofward.  Because  it  was  not  brought 
forward,  he  urged  the  judgment  was  not 
given  in  respect  of  the  stole,  and  that  the 
moidtion  therefore,  which  could  not  go 
beyond  the  judgment,  did  not  have  rega^ 
to  the  stole  at  all.  But  the  inhibition 
certainly  does  recite  it  as  a  ground 
upon  which  the  term  of  inhibition  is 
grounded,  and  tiiere  was  a  strong  argpi- 
ment  therefore  for  saying  that  the  in- 
liibition  in  this  case  had  gone  beyond  the 
monition  which  the  Judge  was  entitled 
to  put  into  it,  namely,  that  he  was  ad- 
monished from  using  certain  ecclesiastical 
vestmenta  or  from  committing  offences  of 
the  like  kind ;  and  this  raises  the  question 
whether  upon  prohibition  we  can  say  in 
this  case  that  the  inhibition  has  gone 
beyond  the  monition.  If  it  had  been  a 
matter  of  appeal  before  us  I  should  have 
doubted  myself  much  whether  the  inhibi- 
tion ought  not  to  have  been  corrected  in  this 
case ;  but  upon  a  question  of  prohibition, 
it  seems  to  me  that  we  are  unable  to  say 
that  the  fact  of  allowing  the  stole  to  be 
used,  as  in  the  inhibition,  is  a  matter 
which  has  gone  beyond  the  monition. 
Therefore  I  am  of  opinion  that  upon  all 
the  grounds  for  a  prohibition  m  both 
the  appeal  bib,  and  that  everything 
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that  was  here  done  in  the  Court  of  Arches 
was  correctly  done. 

But  then  comes  the  question  upon  the 
writ  for  a  habeas  corpus.  Now,  I  take  it 
to  be  a  general  rule  which  has  always 
been  acted  upon  by  the  Gourts  of  law  in 
England,  that  if  any  person  undertakes 
to  procure  the  imprisonment  of  another, 
he  must  take  care  to  do  so  by  steps,  all  of 
which  are  entirely  regular  ;  and  that  if  a 
person  procures  the  imprisonment  of 
another  without  following  every  step  in 
the  process  with  exti*eme  regularity,  the 
Court  will  not  allow  that  imprisonment 
to  continue.  The  question  here  therefore 
is,  whether  those  persons  who  undertake 
to  carry  through  the  conduct  of  the  writ 
here  after  the  matter  had  been  properly 
signified  to  the  Court  of  Chancery  have 
proceeded  regularly  or  not.  In  my 
opinion  they  have  not.  For  this  purpose 
I  take  it  uiat'  the  matter  was  properly 
signified  into  the  Court  of  Chancery,  of 
which  mention  has  been  made.  That  has 
to  be  done  under  the  statute  of  Qeo.  8, 
which  has  been  referred  to.  That  statute 
is  the  first  one  which  is  to  be  construed. 
The  statute  of  Elizabeth  was  referred  to, 
but  that  statute  of  Elizabeth  seems  to  me 
to  have  no  force  at  all  as  of  itself  in  the 
matter.  The  whole  matter  was  regulated 
by  the  statute  of  G^o.  3,  and  all  that  we  can 
do  in  looking  to  the  statute  of  Elizabeth 
is  to  look  at  it  by  way  of  reference,  in 
order  to  see  what  are  the  words  which 
by  the  reference  in  the  statute  of  G^o.  3 
are  introduced  into  it  from  the  statute  of 
Elizabeth.  We  may  treat  the  statute  of 
Elizabeth  itself  as  absolutely  repealed, 
but,  nevertheless,  by  reason  of  the  refer- 
ence in  the  statute  of  Geo.  3,  as  matter 
of  drafting,  we  are  to  read  into  the 
statute  of  Geo.  3  certain  words  which 
were  within  the  statute  of  Elizabeth. 
Now,  assuming  these  words  to  be  within 
the  statute  of  G«o.  3,  the  enactment  is 
that  the  writ  shall  be  forthwith  brought 
into  the  Court  of  King's  Bench,  and  then, 
in  the  presence  of  Justices,  shall  be  opened 
and  delivered  of  record.  In  the  present 
case  it  may  be  said  that  the  writ  was 
brought  into  the  Court  of  King's  Bench, 
but  the  question  is,  whether  within  the 
meaning  of  the  statute  of  C^.  3  it  was 
brought   there  in  the  presence  of  the 
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JnsticeB.  Now,  Mr.  Wills  argued  that  eyen 
before  what  Ib  called  the  Petty  Bag  Office 
statnte  there  would  have  been  no  occasion 
to  bring  this  writ  into  the  Court  itself, 
because  he  said  that  these  words,  '^  and 
there  in  the  presence  of  the  Justices," 
were  really  merely  equivalent  to  a  descrip- 
tion of  the  Court  of  Queen's  Bench ;  but 
he  was  unable  to  reply  to  the  point  which 
was  put  to  him  from  the  Court,  namely, 
that  if  that  be  the  meaning  of  those 
words,  then  it  is  a  mere  reiteration  of  the 
words  immediately  preceding  it,  and  that 
those  words  are  entirely  futile  and  useless 
in  the  Act,  and  have  no  meaning  at  all, 
because  the  expression  ''into  the  Court  of 
King's  Bench  "  is  the  equivalent  of  what 
is  said  to  be  coram  rege ;  that  is  to  say, 
that  these  words  described  the  Court,  and 
that  if  the  next  words  described  the  Court 
again  it  is  a  mere  reiteration  of  the 
former  words.  That  is  not  the  proper 
mode  of  reading  the  statute,  unless  one 
is  obliged  to  do  it.  One  is  bound  to  give 
some  meaning  to  words.  Now  all  the 
cases  that  were  cited  upon  this  point — 
more  particularly  the  opinion  of  Lord 
Chief  Justice  Holt,  of  Lord  Chief  Justice 
Parker,  and  very  particularly  of  Mr.  Jus- 
tice Pratt — seem  to  me  to  shew  that  the 
reasons  why  those  words  should  have  a 
meaning  gfiven  to  them  is  that  the  secular 
Courts  of  the  Queen,  when  called  upon 
to  give  the  power  of  their  jurisdiction  to 
the  accomplishment  of  any  sentence  in  an 
Ecclesiastical  Courts  would  not  do  so 
without  the  Judge  of  that  Court  having  the 
opportunity  of  seeing  whether  the  docu- 
ments he  was  to  take  from  the  Ecclesias- 
tical Courts  were  documents  which  they 
had  power  to  issue.  It  seems  to  me  that 
those  cases  shew  that  the  meaning  of 
those  words  is  substantial  and  real, 
namely,  that  the  power  of  the  Court  of 
Queen's  Bench  should  not  be  exercised  in 
order  to  enforce  and  assist  the  judgment 
of  an  Ecclesiastical  Court  without  the 
Judges  of  that  Court  having  the  power 
of  seeing  whether  that  which  they  were 
asked  to  do  with  their  power  was  a  matter 
in  which  the  Ecclesiastical  Court,  upon 
the  face  of  the  documents,  ought  to  have 
asked  them  to  assist. 

The  Judges    of  the  Queen's    Bench 
Division  have   not  differed  from   that, 


Lord  Coleridge  expressly  states  that  he 
thinks  these  are  not  mere  directory  words, 
by  which  I  understand  him  to  mean  that 
at  all  events  they  are  not  futile.  He 
seems  to  agree  with  the  judgments  of 
the  Judges  in  the  former  case,  and  so  does 
Mr.  Justice  Field,  and,  so  far  as  I  can  see, 
subject  to  a  miilute  doubt,  does  Mr. 
Justice  Manisty.  Therefore  they  all  agree 
upon  that  point,  and  it  seems  to  me  to 
be  a  real  substantial  matter.  But  then 
it  is  said,  and  the  Divisional  Court  were 
of  opinion,  that  this  substantial  matter 
was  repealed  by  the  Petty  Bag  Offices 
Act,  1849.  Now  that  statute  seems  to 
deal  only  with  the  issue  of  a  writ  out  of 
the  Petty  Bag  Office.  It  does  not  assume 
to  deal  at  all  with  the  conduct  of  the  case 
when  it  comes  before  the  Court,  and  yet 
the  whole  point  here,  with  regard  to  the 
statute  of  Geo.  3,  is,  whether  this  matter 
was  rightly  conducted  after  the  writ  had 
left  the  Petty  Bag  Office,  after  it  was 
issued,  and  when  it  came  to  the  Court  of 
Queen's  Bench.  The  statute  does  not 
assume  to  deal  with  that  matter  at  all. 
The  statute  does  deal  with  the  question 
of  issuing  the  writ  from  the  Petty  Bag 
Office,  and  that  I  accede  to.  It  seems  to  me 
that  that  statute  so  far  repeak  the  statute 
of  Geo.  3  as  to  say  that  this  writ  may 
issue  &om  the  Petly  Bag  Office  out  of 
term,  and  that  it  may  be  made  returnable 
in  the  Queen's  Bench  out  of  term.  Those 
are  express  matters  which  are  stated  in 
that  statute ;  but  then  does  it  repeal  this 
substantial  enactment,  that  when  it  ar- 
rives at  the  Queen's  Bench  it  is  to  be 
opened  in  the  presence  of  the  Justices  ? 
It  is  said  to  have  done  so  by  implication. 
It  cannot  do  so  unless  that  is  the  necessary 
implication,  unless  the  two  statutes  can- 
not stand  together.  It  seems  to  me  that 
they  can  stand  together,  namely,  that  the 
writ  may  issue  out  of  term,  but  that,  never- 
theless, it  must  be  taken  into  the  Court 
of  Queen's  Bench,  not  for  the  mere  pur- 
pose of  its  being  brought  into  a  particular 
building,  but  in  order  that  the  Judges 
there  may  have  the  opportunity  of  seeing 
whether  upon  the  &iie  of  it  it  is  a  writ 
with  regard  to  which  they  ought  to 
exercise  their  power.  Eelianoe  was  placed 
upon  the  booK  which  was  produced  from 
the  Crown  Office,    With  regard  to  the 
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doe  before  the  statute  as  to  the  Petty 
Office,  it  seems  to  me  that  that  book 
directly  contrary  to  the  contention 
h  Mr.  Wills  had  to  sapport.  It 
B  to  me  that  that  book  shewed  that 
lably  the  writ  had  been  brought  into 
Queen's  Bench;  that  is  to  say,  the 
.ie  of  Geo.  3  had  been  construed  in 
?ay  iu  which  I  think  it  ought  to  be 
niied.  But  it  was  said  that,  by  way 
rm,  at  all  events,  it  was  handed  up  to 
Fndgpes ;  and  the  indorsements  on  the 
contained  the  words  that  whatever 
ione  with  that  writ  when  it  arrived 
e  Qeeen's  Bench  was  done  in  Court, 
Mr.  Bobinson,  whose  authority  was 
hed,  and  rightly  vouched,  had  g^ven 
be  alteration  which  he  had  made  a 
ling  to  the  words  "  in  Court,"  be- 
I  upon  his  view  of  the  construction 
le  Petty  Bag  statute  ho  had  con- 
ed the  words  "  in  Court "  to  mean 
illy  in  Court  in  the  presence  of  the 
^es.  But  then  it  is  said  that  the 
i  authority,  Mr.  Eobinson,  shews 
from  the  time  of  the  passing  of  the 
r  Bag  statute  he  made,  as  contem- 
360US  exposition,  his  alteration  in  his 
.  I  confess  that  I  most  absolutely 
wholly  deny  that  the  alteration  of 
iobinson,  however  eminent  he  might 
md  as  eminent  as  ho  was,  is  to  be 
I  as  coming  within  the  doctrine  of 
mporaneous  exposition.  It  is  ob- 
I  that  Mr.  Robinson  had  intended  to 
ime,  or  thoaght  he  had  construed,  or 
rstood,  the  statute  of  the  Petty  Bag 
)  as  repealing  this  part  of  the  statute 
x>.  8  ;  but  upon  that  his  view  of  the 
ruction  of  the  statute  is  not  an  au- 
ty  which  can  be  produced  in  Court 
1,  and  it  was  open  to  the  objection 
b  my  Lord  took  to  it,  namely,  How 
yon  ask  us  to  be  bound  by  the 
irity  of  Mr.  Robinson  when  we  have 
^ht  to  overrule  the  decision  of  the 
ee  of  the  Court  of  Queen's  Bench  ? 
raa  suggested  that  Mr.  Robinson 
1  not  have  made  that  alteration  in 
)ook  without  consultation  with  the 
08  of  the  Court  of  Queen's  Bench, 
therefore  it  must  have  been  done 
that  authority.  As  a  matter  of 
I  have  not  the  slightest  doubt  that 
Mlm^  the  alteration  in  his  book  be 
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never  consulted  any  Judge  of  the  Court 
of  Queen's  Bench.  I  think,  therefore, 
that  the  appeal  here  as  to  the  prohibition 
fails,  but  that  upon  the  application  for  the 
habeas  corpus  these  persons  who  under- 
took to  conduct  this  writ  in  order  to  ob- 
tain the  imprisonment  of  Mr.  Dale  and 
Mr.  Enraght  have  failed  in  conducting 
their  case,  because,  by  a  not  unnatural 
mistake,  they  have  conducted  it  in  an  ir- 
regular mode.  I  desire  to  state  this,  that 
though  in  this  case  I  consider  that  that 
irregularity  is  matter  of  substance,  I 
should  be  of  the  same  opinion  if  it  were 
only  a  matter  of  form,  because  I  take  it, 
as  I  have  said  before,  to  be  a  general 
rule  that  the  Courts  at  Westminster  will 
not  allow  any  individual  in  this  kingdom 
to  procure  the  imprisonment  of  another 
unless  he  takes  care  to  follow  with  ex- 
treme precision  every  form  and  every  step 
in  the  process  which  is  to  procure  that 
imprisonment.  I  take  it  that  that  was 
the  rule  of  the  Courts  whenever  any 
irregularity  was  pointed  out  in  the  exe- 
cution of  the  writ  of  capitis  ad  satis- 
faciendum.  It  is  a  wholesome  and  a  good 
rule,  and  is  in  accordance  with  the  great 
desire  which  English  Courts  have  always 
had  to  protect  the  liberty  of  every  one  of 
Her  Majesty's  subjects. 

Cotton,  L.J. — In  this  case  the  appel- 
lants  seek  to  be  released  from  custody  on 
various  grounds  which  may  be  sum- 
marised in  this  way,  as  coming  in  part 
under  the  applications  for  prohibition, 
and  in  part  under  the  application  for 
liaheas  corpus.  Now  before  coming  to  the 
different  questions  which  arise,  I  should 
like  to  say  one  word  as  to  what  we  are 
dealing  with.  We  are  not  dealing  with 
the  question  whether  there  is  a  punish- 
ment which  has  been  rightly  inflicted 
upon  the  appellants.  It  is  no  question 
of  punishment,  it  is  merely  a  question  as 
to  whether  the  process  to  enforce  obedi- 
ence to  an  order  of  the  Court  has  been 
rightly  issued  and  rightly  used ;  and  it  is 
a  mere  process  of  contempt  for  enforcing 
obedience  to  the  order  for  the  prohibition, 
not  an  order  prohibiting  them  from  con- 
tinuing certain  practices  which  have  been 
declared  to  be  illegal,  but  an  order  no  doubt 
founded  on  the  fact  of  their  having  been 
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found  to  oommit  illegal  prftotioes,  because 
the  order  prohibits  them  not  from  dealing 
with  any  practices,  but  from  performing 
any  act  of  divine  service  within  the 
churches,  and  I  think  within  the  diocese. 
So  that  it  is  a  matter  utterly  unconnected 
with  the  practice,  with  reference  to  which 
the  suits  were  instituted. 

Now,  first,  on  the  prohibition,  it  has 
been  said  that  the  Court  has  no  power  at 
all  to  issue  a  ngnificavit  in  oider  that 
process  might  issue  to  enforce  the  order 
of  inhibition.  That  clearly  depends  on 
the  Act  of  Geo.  8,  and  I  will  consider 
what  the  points  were  which  were  pressed 
in  argument  and  see  whether  any  objec- 
tion can  be  taken  to  the  power  of  the 
Court  to  issue  the  ngnificavit  on  any  of 
the  grounds  that  have  been  taken.  Now 
the  statute  applies  in  all  cases  which, 
according  to  the  laws  of  the  realm,  are 
cognisable  in  Ecclesiastical  Courts,  and 
the  person  against  whom  the  writ  issued 
must  be  a  person  lawfully  cited  to  appear 
in  an  Ecclesiastical  Court,  and  he  must 
have  disobeyed  a  lawful  order.  Those 
are  the  three  matters  with  reference  to 
which  the  argument  of  the  appellants 
was  addressed.  Now  on  the  first  point, 
that  this  was  a  matter  cognisable  in  an 
Ecclesiastical  Courts  I  need  hardly  say 
anything.  There  was  some  armment 
addressed  to  it,  but  in  my  opmion  it 
raised  no  doubt  whatever,  because  this 
matter,  not  by  particular  legislation  before 
the  statute,  was  always  a  matter  cognis- 
able  in  an  Ecclesiastical  Court  and  was 
always  a  matter  (subject  to  what  I  shall 
have  to  say  at  a  later  stage  as  regards 
the  Statute  of  Citations)  cognisable  in  the 
Court  of  Arches  ;  but  it  certainly  was  a 
matter  cognisable  in  the  Ecclesiastical 
Courts.  Then  we  come  to  the  question, 
and  no  doubt  it  is  a  serious  one,  although 
it  is  one  on  which  I  entertain  not  the 
slightest  doubt,  whether  the  appellants 
here  have  been  cited  to  appear  in  an 
Ecclesiastical  Court ;  that  is  to  say,  whe- 
ther Lord  Penzance,  when  he  made  the 
order,  was  actine  as  and  was  a  Judge  of 
an  EcclesiaBtical  Court.  Now,  for  my 
t;,  I  decline  to  decide  what  would  have 
m  the  result  of  this  had  all  taken  place 
before  the  vacancy  had  occurred  in  the 
Court  of  Arches.   No  doubt  it  may  fairly 


be  an  argument  that  you  must  regard  the 
stattis  of  the  Judge  before  tha^  event 
occurred,  in  considering  as  to  whether, 
after  that  vacancy  had  occurred,  he  can 
be  considered  as  a  Judge  of  the  Court  of 
Arches  and  a  Judge  of  an  Eoclesiasiioal 
Court ;  and  if  there  were  any  doubt  on  the 
construction  of  the  statute  as  to  what  his 
position  was  after  the  vacancy  had  oe* 
curred,  I  should  have  considered  and 
dealt  with  that ;  but  as  it  is  a  matter  not 
before  us,  and  in  my  opinion  notneoessary 
to  be  considered,  having  regard  to  the 
provisions  of  the  statute  afber  the  vacancy 
occurred,  I  decline  to  deal  with  it.  Now 
what  does  it  say  ?  It  says  that ''  when- 
ever a  vacancv  shall  occur  in  the  o£Sce  of 
Official  Principal  of  the  Arches  Court  of 
Canterbury,  the  Judge  shall  become  ex 
officio  such  Official  Principal."  Now 
stopping  there,  what  is  thia-4hat  the  per- 
son there  described  as  the  Judge,  who  is 
a  person  who  has  been  appointed  to  cer- 
tain offices — I  will  not  consider  what — ^by 
the  Ajchbishops  of  Canterbury  and  York, 
shall  become  the  Official  Principal  of  the 
Arches  Court.  From  that  time,  at  all 
evente,  he  is  the  Judge  of  that  Court,  and 
his  orders  are  the  orders  of  the  Court. 
But  then  it  was  said  that  doubt  was  thrown 
upon  that  by  these  words — "  that  all  pro- 
ceedings thereafter  taken  before  the  Judge 
in  relation  to  matters  arising  within  the 
Province  of  Canterbury  shall  be  deemed 
to  be  taken  in  the  Ajches  Court  of  Can- 
terbuiy."  Now  one  explanation  of  that 
has  been  given  by  the  Attorney-General 
which  I  think  is  a  good  one,  but  there 
may  be  another  explanation — and  in  my 
mind,  whether  it  was  the  intention  or  not^ 
it  has  this  effect,  that  these  words  dlearly 
shew  that,  even  after  there  had  been  a 
vacancy  in  the  office  of  Official  Principal, 
and  the  person  named  as  the  Judge  nad 
become  the  Official  Principal  of  that 
Court,  the  old  Court  was  not  to  be  at  an 
end,  but  the  Arches  Court  was  to  be  con- 
tinued, and  he  was  to  be  considered  as 
acting  in  and  as  Judge  of  that  Court. 
Probably  it  was  merely  put  in  for  the 
purpose  of  removing  any  doubt  on  that 
question  when  there  should  be  only  one 
person  and  only  one  Judge  of  both  Courts, 
and  to  prevent  any  argument,  that  when 
that  event  occurred  the  two  separate  and 
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disttnci  Courts  were  at  an  end,  and  all 
that  existed  was  some  Conrt  conatitnted 
bj  Act  of  Parliament.  In  my  opinion,  we 
are  not  dealing  here  with  a  Court  con- 
stitnted  bj  Act  of  Parliament — we  are 
dealing  here  with  the  old  Ecclesiastical 
Court,  the  Coort  of  Arches,  the  Coart  of 
the  Archbishop  exercising  the  Ecclesias- 
tioal  functions  of  that  Court.  Now  it 
must  be  that  the  person  so  cited  is  to 
appear  in  that  Court ;  and  if  that  is,  as  I 
say,  an  Ecclesiastical  Court,  we  have  all 
the  requisitions  of  the  statute  complied 
with;  but  there  are  other  objections 
wbich  I  will  deal  with.  It  is  said  that, 
eren  if  this  is  not  a  new  Court,  there  is  a 
new  jurisdiction  given  to  it.  Now  I 
think  we  very  often  Ml  into  difficulties 
from  not  accurately  defining  what  we 
mean  by  the  general  language  we  use. 
No  new  jurisdiction  is  given  to  the  Court 
of  which  Lord  Penzance  is  the  Official 
Principal  as  regards  the  subject-matter. 
That  is  clear.  This  was  a  subject-matter 
which  was  within  the  cognisance  of  all 
the  Ecclesiastical  Courts  and  within  the 
cognisanoe  of  the  Court  of  Arches.  It 
18  a  very  diffisrent  thing  to  say  that  new 
jurisdiction  is  given  asagainst individuals, 
and  new  jurisdiction  given  in  the  sense  of 
%  different  subject-matter  being  brought 
within  the  cognisance  of  the  Court. 
When  you  say  that  new  jurisdiction  as 
against  individuals  is  given,  what  as  a 
mle  you  mean,  and  whidi  can  be  the  only 
sense  attributed  to  it  in  the  present  case, 
is,  that  vou  have  power  given  to  you  to 
'  cite  and  compel  appearances  sus  against 
persons  whom  it  seems  to  mo  you  could 
not  have  cited  and  compelled  to  appear ; 
but  when  one  looks  to  the  Statute  of 
Citations  and  considers  what,  if  anything, 
is  done  here,  it  only  removes  certain  re- 
strictions which  were  imposed  by  the 
Statute  of  Citations  over  the  power  of 
the  Arches  Court,  namely,  the  citing  be- 
fore it  individuals  not  in  the  diocese  in 
which  they  resided.  It  was  not  that  the 
Court  of  Arches  had  new  original  juris- 
diction, the  Statute  of  Citations  does  not 
take  away  its  original  jurisdiction,  but 
simply  prohibits  that  Court  for  the  bene- 
fit of  persons  who  might  be  cited  out  of 
their  oiocese,  with  certain  exceptions,  from 
eiting  persons  beyond  that  diocese.    The 
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exceptions  shew  that  it  had  original  juris- 
diction ;  and  there  is  a  passage  from  Sir 
John  Nichol,  which  I  will  quote,  shewing 
it  is  merely  taking  away  the  power  com- 
pulsorily  enforcing  appearance,  and  not 
taking  away  any  jurisdiction  which  was 
given  by  the  Statute  of  Citations.  Sir 
John  Nichol,  in  Chesterton  v.  Donegal  (I 
quote  it  from  PhiUimore,  p.  1286,  and  I 
have  looked  at  the  report),  says  this :  *'  It 
is  certainly  true  that  both  the  canon  and 
statute  law  forbid  the  citing  of  parties 
out  of  their  diocese  or  peculiar  jurisdic- 
tion, but  it  is  equally  true  that  the  rule, 
at  least  of  the  statute  law,  was  meant  for 
the  benefit  of  the  subject,  which  benefit 
has  uniformly,  as  far  as  I  can  see,  been 
held  to  provide  for  sufficiently  by  giving 
the  defendants  who  are  cited  the  privilege 
of  pleading  to  the  jurisdiction ;  but  if  they 
appear  voluntarily  and  do  not  raise  that 
plea  to  the  jurisdiction,  then  the  Court 
has  jurisdiction  over  them."  So  that 
even  if  in  any  sense  it  can  be  said  that 
new  jurisdiction  was  by  this  Act  given  to 
the  Court  of  Arches,  it  was  only  the 
power  of  citing  compulsorily  and  not  a 
new  jurisdiction  as  regards  subject- 
matter.  That  is  an  important  distinction, 
and  if  it  is  only  new  jurisdiction  in  the 
sense  of  being  able  to  cite  persons  whom 
it  could  not  otherwise  have  compelled  to 
appear,  then,  in  exercising  that,  without 
doubt  it  will  have  all  its  original  powers 
and  will  be  citing  as  the  old  Court,  though 
with  power  given  to  it  to  compel  appear- 
ance which  it  would  not  otherwise  have 
had.  That  being  so,  all  pretence  for  say- 
ing that  a  new  jurisdiction  is  given  to 
this  Court  in  the  sense  of  its  having 
power  to  deal  with  new  sobject-matter 
and  to  exercise  an  entirely  new  kind  of 
jurisdiction  or  judicial  faculty,  in  my 
opinion  disappears.  But  then  it  is  said 
that  new  powers  were  given  to  it  under 
section  13,  and  that,  therefore,  the  old 
powers  of  the  Court,  as  regards  orders 
made  under  that  section,  cannot  go  with 
it.  It  is  true  that  a  new  power  is  given 
by  that  section  of  making  an  order  which, 
according  to  the  practice  of  the  Ecclesias- 
tical Court,  would  not  have  been  made 
in  consequence  of  disobedience  to  a  mo- 
nition ;  but  then  it  is  the  order  of  the 
Court,  and  if  it  is  once  the  order  of  the 
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Court  no  principle  can  possibly  require 
US  or  enable  as  to  say,  that  in  enforcing 
that  order,  although  without  that  statu- 
tory enactment  the  Judge  could  not  have 
made  it,  the  Court  is  not  to  have,  and  has 
not,  the  power  which  it  had  originally  in 
enforcing  any  order  which  it  may  have 
made  without  that  special  power.  What 
we  have  to  deal  with  is  the  statute  of 
Geo.  3.  Is  not  this  an  Ecclesiastical 
Court,  although  it  is  exercising  this  new 
power  ?  Is  it  not  a  matter  cognisable  in 
an  Ecclesiastical  Court  ?  Then  comes  the 
question  whether  it  is  a  lawful  order  of 
the  Court  which  has  been  disobeyed,  and 
that  I  will  deal  with  presently ;  but  before 
I  do  so  I  will  just  advert  to  this  which 
was  pressed  upon  us  in  the  argument, 
that  in  Hvdson  v.  Tooth  (4)  expressions 
were  used  by  some  of  the  Judges  in  the 
Queen's  Bench  Division  which  seem  to 
say  that  this  was  a  new  jurisdiction  and 
a  new  Court.  If  they  did  say  so  I  should 
decline  to  follow  what  they  laid  down. 
If  we  are  asked  to  revise  that  judgment 
of  the  Court  of  Queen's  Bench,  I  should 
say  that  was  erroneous  ;  but  if  one  really 
looks  on  what  they  decided  it  is  not,  upon 
a  fair  interpretation  of  their  language, 
any  expression  of  opinion  inconsistent 
with  what  I  have  said.  What  was  prin- 
cipally relied  upon  was  what  was  said  by 
Lord  Justice  Lush ;  but  I  pointed  out  in 
the  course  of  the  argument  that  what 
occurred  there  was  this :  Mr.  Tooth  had 
been  cited  to  appear  in  a  place  not  sanc- 
tioned by  the  Act,  and  under  the  Act  the 
power  of  citing  is  to  cite  in  certain 
places.  That  had  not  been  followed. 
Mr.  Tooth  in  that  case  did  not  appear 
but  let  the  matter  go  on  by  default. 
There  was  no  power  to  compel  appearance, 
and  the  Court,  going  on  in  the  absence  of 
parties  cited,  had  no  right  to  do  so,  and 
the  judgment  was  ultra  vires,  and  was  a 
judgment  which  could  not  be  enforced. 
But  that  is  entirely  different  from  the 
question  which  I  have  been  considering, 
and  therefore  the  expression  used  by  the 
Judge  must  be  considered  with  reference 
to  the  question  before  him.  He  particu- 
larly notes  that  in  that  case  Mr.  Tooth 
did  not  appear  but  let  the  case  go  on  in 
his  absence,  and  says,  that  being  so,  there 
was  no  jurisdiction  because  the  place  to 


which  he  was  cited  to  appear  was  not  a 
place  in  which  he  could  be  cited  to 
appear  compulsorily.  Therefore,  in  my 
opinion,  that  is  not  in  any  way  inconsis- 
tent with  our  judgments.  And  now 
comes  the  question  whether  the  orders 
made  in  this  case  were  lawful  orders. 
Now,  as  regards  both  oases  it  is  said  that 
this  was  not  a  lawful  order,  for  that  the 
statute  gives  a  remedy,  and  therefore  it 
was  the  only  remedy  if  a  clerk  refused  to 
obey  the  order  of  the  Court.  Now  if  the 
question  were  whether  this  tign^iccmt 
could  be  issued  for  disobedience  to  a  mo* 
nition,  one  would  have  to  consider  whe- 
ther the  remedy  given  by  section  13  for 
disobedience  to  the  monition  is  to  be  on 
the  true  construction  of  the  Act  the  only 
remedy;  but  I  need  not  deal  with  that 
question,  for  we  are  dealing  not  with  a 
question  whether  disobedience  to  a  mo* 
nition  can  be  enforced  by  sigmficamt  and 
writ,  but  whether  disobedience  to  the 
order  inhibiting  the  performance  of  di- 
vine service  can  be  enforced;  and,  as  has 
been  already  pointed  out^  there  is  no 
penalty  attached  by  the  Act  for  disobey* 
ing  such  an  order. 

Nothing  which  can  be  said  in  the  con- 
struction of  the  Act  upon  this  section 
takes  away  the  power  of  enforcing  the 
order  where  it  otherwise  exists.  But 
then  it  is  said,  and  that  I  will  deal  with 
presently,  that  we  can  see  in  the  Act 
another  ground  for  saying  that  uosignifi^ 
cavU  or  writ  can  be  issued  to  enforce  the 
order.  It  is  said.  Here  is  the  Bishop^  he 
has  power,  under  certain  circumstances, 
to  d»al  with  the  matter.  He  is  the  person 
who,  if  his  monition  is  disobeyed,  must 
make  an  order  of  inhibition ;  and,  as  he 
would  have  no  power  to  issue  aM^^/Scovi^, 
neither  can  the  Judge.  In  my  opinion, 
even  if  the  Bishop  were  the  person  who 
was  to  make  the  order  for  the  inhibition  in 
cases  where  he  had  dealt  with  the  matter 
in  the  way  of  monition,  the  consequences 
would  not  follow.  If  a  person  has  power  to 
deal  with  the  matter,  he,  from  his  position, 
has  not  such  an  office  as  would  entitle 
him  to  issue  a  signifieavit  in  order  to 
enforce  obedience  to  his  orders,  because 
he  could  not  be  considered  an  Ecclesias- 
tical Court.  If  an  Ecclesiastical  Courts 
or  the  Judge  of  that  Court  under  the 
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iM  power  also  to  make  an  order, 
i  he  to  be  deprived  from  sncli  an 
108  aa  that  of  the  power  he  would 
rise  possess  of  enforcing  his  order  P 
opinion,  that  would  not  be  a  wise, 
r  proper  constmotion  of  this  or 
bher  statute.  But  the  foundation 
bils,  because,  in  my  opinion,  the 
y  if  he  deals  with  the  matter  in  any 

is  not  the  person  to  make  the 

nedessary  for  inhibition.  The 
>  acts  only  by  the  consent  of  the 
I,  and  as  far  as  the  consent  of  the 
I  goes  what  he  has  to  do  is  this : 
y£  parties  agree  to  submit  to  the 
on  of  the  Bishop  without  appeal, 
shop  shall  forthwith  proceed  to  hear 
atter  of  the  representation,  and 
trononnce  such  judgment  and  issue 
nonition  as  he  may  think  proper, 
» i^peal  shaU  lie.'*  That  is  where 
rties  say,  '*  We  will  agree  to  submit 
ir  direction ; "  but  if  they  do  not 
i,  why  then  must  the  enforcement 
inhibition  of  the  Bishop  necessarily 
)efore  him  P  It  is  true  he  has  to 
whether  his  monition  has  been  dis- 
l  or  not,  but  when  that  is  so  there  is 
d  in  the  Act  saying  that  the  Bishop 
leal  further  with  the  matter,  and 
ure  words  in  the  Act  (I  refer  to  the 

the  13th  section)  which  do  point 
f  that  the  Judge  is  to  act  in  the 
'  as  to  directing  proceedings  for 
lug  obedience  to  that  order.  It 
»t  been  said  that  the  Bishop  is  to  go 
r  than  the  parties  have  i^reed  he 
ict.  In  my  opinion,  his  mnction, 
BO  fiu*  as  the  Act  says  the  contrary, 
icted  to  giving  his  directions  which 
rtioB  have  agreed  to  be  bound  by, 
srefore  the  foundation  of  the  argu- 
iddressed  to  us  by  Mr.  Charles  on 
nnt,  in  my  opinion,  fails.  Now  we 
3  another  question.    Are  the  orders 

monition  and  the  orders  for  the 
ion  wrong  p  Now  as  to  that  I  con- 
yself  to  this :   In  my  opinion  the 

Ptoliament  gives  power  not  only 
:e  new  rules  without  forms,  but  to 
brms  as  part  of  the  rules  ;  and  as 
Forms  referred  to  in  the  rules  as 

farms  were  properly  made  under 
hanty  of  the  Act,  and  as  the  orders 
I  oasee  for  the  monition  follow  the 
^ou  60.— 43.,  C.P.  &  ExcH. 
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form  given  in  these  rules,  in  my  opinion 
that  is  sufficient ;  and  if  there  were  (I  do 
not  say  there  was)  any  objection  inde- 
pendently of  the  rules  and  forms,  it  is 
cured  by  following  the  form. 

Now  there  is  one  objection  to  the  form 
of  the  inhibition  peculiar  to  Mr.  Enraght's 
case,  and  I  will  deal  with  that  first.  As 
I  regard  it,  it  is  this,  that  the  monition 
admonished  him  from  unlawfully  wearing 
certain  vestments,  and  prohibited  him 
from  allowing  or  permitting  other  persons 
unlawfully  to  do  the  same,  and  also  from 
all  practices,  acts,  matters  and  things  of 
the  same  or  a  like  nature  to  those  herein- 
before set  forth.  Now  the  Act  says,  at 
the  latter  end  of  the  13th  section,  *'  Any 
question  as  to  whether  a  monition  or 
order  given  or  issued  after  proceedings 
before  the  Bishop  or  Judge,  as  the  case 
may  be,  has  or  has  not  been  obeyed,  shall 
be  determined  by  the  Bishop  or  the  Judge, 
and  any  proceedings  to  enforce  obedience 
to  such  monition  or  order  shall  be  taken 
by  direction  of  the  Judge."  This  was 
the  monition  of  the  Judge  in  the  present 
case,  and  therefore  he  has  to  determine 
whether  it  has  been  obeyed  or  not,  and 
where  one  finds  that  he  has  decided  that 
certain  vestments,  although  not  mentioned 
in  the  monition,  are  unlawful  vestments, 
and  there  is  in  the  monition,  the  warning 
against  doing  any  acts  similar  to  those 
specially  mentioned,  I  think  it  is  impos- 
sible for  us  to  say  that  the  Judge  has 
exceeded  his  power  in  saying  that  the 
permitting  the  wearing  of  a  biretta  and  alb 
is  an  offence  of  a  similar  character  to  that 
which  was  dealt  with  when  he  made  the 
monition.  Of  course  a  Judge  ought,  in 
my  opinion,  to  be  very  careful  how  he 
introduces  into  the  grounds  of  his  grant- 
ing the  order  of  inhibition  any  matters 
not  dealt  with  in  his  original  judgment, 
and  when  he  was  giving  the  order  for 
the  monition.  But  whether  he  had  acted 
with  a  different  exercise  of  judicial  dis- 
cretion or  not  is  matter  of  appeal,  and  we 
must  not  be  lead  into  saying  that  there 
is  an  excess  of  jurisdiction,  so  that  the 
order  is  to  be  treated  as  a  nullity  by  any 
doubt  as  to  the  power  of  appeal  given  by 
the  statute,  or  as  to  any  view  that  if  we 
were  sitting  here  as  appellate  Judges 
hearing  an  appeal  from  the  order  of  the 
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Judge  of  the  Arches  Court,  we  should 
have  taken  a  diJOTereut  view  as  to  what 
ought  to  have  been  done  by  the  Judges 
on  the  facts  brought  before  him.  In  my 
opinion,  having  regard  to  the  form  of  these 
general  words  in  the  order  of  monition, 
and  what  it  is  that  has  been  introduced 
de  novo  in  the  order  of  inhibition,  we  can- 
not say  that  there  has  been  an  excess  of 
jurisdiction  in  framing  the  order  of  inhi- 
bition  as  it  is. 

Now  I  come  to  the  habeas  corpus,  and 
there,  having  before  me  the  opinion  of  the 
Court  below,  I  mast  say  I  think  the  conclu- 
sion  at  which  they  arrived  is  wrong. 
Now,  what  we  have  to  deal  with  is  this  : 
Here  is  a  statutory  writ  issued  under 
the  53  Geo.  3,  and  that  statute  expressly 
provides  that  certain  provisions,  which  it 
does  not  name  and  put  in  terms  in  the 
Act,  but  expresses  by  reference  to  the 
Act  of  Elizabeth,  shall  be  followed  in  all 
proceedings  under  the  Act,  and  proceed- 
ings under  which  the  signiJicavU  was 
made  and  the  writ  was  issued.  Now,  I 
quite  agree  with  Lord  Justice  Brett,  that 
when  persons  take  upon  themselves  to 
imprison  or  cause  another  to  be  impri- 
soned, they  must  strictly  follow  the 
powers  given  in  the  order,  and  if  they 
do  not,  the  person  imprisoned  may  be 
discharged.  But  what  have  we  to  con- 
sider here  ?  It  is  not,  in  my  opinion,  in 
•any  way  a  mere  matter  of  form,  but  a 
matter  of  substance.  The  Act  of  Eliza- 
beth, to  which  one  has  to  refer  for  the 
terms,  says — ^I  omit  in  term  time — "  that 
the  writ  may  issue  out  of  the  Petty  Bag 
Office,  and  that  after  the  same  writ  shall 
be  made  and  sealed,  then  the  said  writ 
shall  be  forthwith  brought  into  the  said 
Court  of  Qaeen's  Bench,  and  there,  in 
the  presence  of  the  Justices,  shall  be 
opened,  and  being  opened,  it  is  to  be  re- 
corded." Lord  Justice  Brett  dealt  with 
one  argument  of  Mr.  Wills,  that  this 
only  meant  that  it  was  to  be  brought 
into  the  Queen's  Bench  and  enrolted. 
But  there  are  two  things — ^it  is  to  be 
brought  into  the  Queen's  Bench,  and 
there,  in  the  presence  of  the  Justices, 
it  is  to  be  opened.  In  my  opinion,  it 
would  be  wrong,  as  a  mere  matter  of 
ordinary  oonstraction  of  any  document. 


to  say  that  these  latter  words,  "in  the 
presence  of  the  Justices,"  can  mean  no- 
thing more  than  that  which  had  been 
originally  expressed  by  "  brought  into 
the  Court  of  King's  Bench."  No  doubt, 
precedents  were  cited  to  us  where,  in 
pleas  or  any  other  matters,  a  man  was 
cited  to  appear  before  our  Sovereign 
Lady  the  Queen  or  our  Lord  the  King  in 
his  Court.  That  means  that  the  matter 
was  in  the  Court  of  King's  Bench,  but 
that  is  already  expressed.  Then  it  is 
said  that  these  words,  "  and  there  be- 
fore the  Justices,"  are  equivalent  to  the 
Court  of  Queen's  Bench ;  but  they  mean 
something  else,  and  what  is  it  H  In  my 
opinion,  if  one  looks  at  the  statute  alone, 
one  would  say  that  this  meant  that  there 
should  be  something  done  before  the 
Justices  of  the  Court  of  Queen's  Bench, 
which  was  going  to  take  upon  itself  the 
enrolling  and  consequent  enforcement  of 
this  writ ;  that  is  to  say,  by  seeing  that 
the  sheriJSr  did  his  duty,  and  by  seeing 
that  the  process  was  properly  issued. 
The  writ  issues  as  of  course  out  of  the 
Petty  Bag  Office  when  a  significavit 
is  brought  there;  but  this  statute  re- 
quired that  before  the  writ  is  put  into 
the  hands  of  the  sheriff  who  is  to  en- 
force it,  it  shall  always  be  brought  into 
the  Queen's  Bench  and  there  opened  in 
the  presence  of  the  Justices,  and  why  ? 
That  they  might  see  that  the  Ecclesias- 
tical Court  should  not,  without  sufficient 
reason,  get  the  benefit  of  the  process  of  the 
secular  Court  in  order  to  take  the  person 
who  is  charged  with  an  ecclesiastical 
offence.  It  is  true  that,  as  a  rule,  the 
Judges  of  the  Court  would  never  read  the 
writ  that  was  brought  before  them  to  see 
whether  it  had  or  had  not  been  properiy 
issued ;  but  if  it  is  brought  into  Court 
and  handed  to  the  officer,  he  at  once,  if 
there  is  any  doubt,  can  consult  the  Judges 
whether  or  no  it  is  a  writ  that  ought  to 
be  issaed.  Now,  we  are  not  really  here 
bound  to  enter  into  the  question  as  to 
whether  it  ought  to  be  brought  into  open 
Court  or  whether  it  is  sufficient  to  take 
it  into  one  of  the  offices  of  the  Court 
while  the  Court  is  sitting.  What  the 
respondent  here  contends  is  this,  that 
that  portion  of  the  statute  is  sufficiently 
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complied  with  if  the  writ  is  taken  not  into 
open  Court,  but  into  the  office  of  the  Court 
when  the  Judges  are  not  sitting,  and  when 
the  officer  of  the  Court  cannot  therefore 
consult  them  at  the  time.   In  my  opinion, 
that  is  wrong.   That  deprives  the  subject 
of  that  protection  which  is  given  by  the 
statute  that  the  writ  shall  not  be  put  into 
the  hands  of  the  sheriff  without  at  least 
the   opportunity  of    the    Judges    being 
immediately  consulted   if   there  is  any 
doubt  whether  the  writ  has  been  properly 
issued  or  npt.   In  my  opinion,  it  ought  to 
be  brought  into  open  Court,  because  one 
knows  it  is  much  more  probable,  having 
regard  to  the  general  way  in  which  men 
deal  with  matters,  that  if  there  is  a  slight 
doubt  in  the  mind  of  the  official,  he  will 
at  once  ask  the  Judge,  whom  he  is  sitting 
below,   about  it.     He   can   immediately 
speak  to  him,  which  he  cannot  do  if  he 
were  in   some  office  some  miles  away 
from  the  place  where  the  Judge  is  sitting, 
or  at  any  rate  out  of  the  sight  of  the 
Judge,  so  that  there  may  be  some  delay 
in  consulting  the  Judge.     In  my  opinion, 
this  is  a  provision  of  the  statute  that  it 
should  be  brought  into  Court  so  that  the 
attention  of  the  Judges  may  be  directed 
to  any  possible  question  as  to  whether 
the  writ  has  or  has  not  been  properly 
issued  ;  and  although  there  is  no  express 
decision  on  that  point  in  any  case,  for  the 
exact  point  does  not  seem  to  have  arisen, 
yet  in  my  opinion  what  was  said  by  Lord 
Chief  Justice  Parker  and   Mr.   Justice 
Pratt  in  that  case  of  The  King  v.  Thsed 
(45)  strongly  bears  upon  it,  and  strongly 
supports  the  view  which  I  and  the  rest 
of  the  Court  take.     Because  what  Chief 
Justice  Parker  says  is  this  (the  question 
in  tnat  case  was,  whether  or  not  the  writ 
might  be  quashed  before  the  return  day)  : 
'*  Certainly  this  Court  might  have  quashed 
it  before  it  was  delivered  to  the  sheriff, 
and  a  fortiori  therefore  now,  for  it  is  no 
more  for  us  to  correct  our  own  mistake 
by  calling  back  a  writ  issued  through  our 
oversight."    Unless  the  writ  were  to  be 
brought  into  Court,  how  could  there  be 
any  oversight  on  the  part  of  the  Judges, 
and  how  could  there  be  any  mistake  that 
they  would  have  to  correct  ?     Then  Mr. 
;. Justice  Pratt  says,  "I  take  the  reasons 
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of  the  provision,  that  this  writ  issuing 
out  of  Chancery  and  returnable  into  this 
Court,  must  first  of  all  be  opened  in  this 
Court,  and  in  the  presence  of  the  Justices 
of  this  Court  be  delivered  to  the  sheriff, 
to  be  a  provision  in  favour  of  the  liberty 
of  the  subject,  that  the  subject  may  not 
be  deprived  of  his  liberty  by  writs  which 
issue  of  course  out  of  Chancery,  until  such 
time  as   the   Judges   of  this   Court  see 
whether  he  has  deserved  it  or  not.*'     In 
my  opinion,  that,  although  it  is  not  an 
expressed   decision,   does   most  strongly 
support  the  view  which  I  take ;  and,  as 
has  been  mentioned  by  Lord  Justice  Brett 
on  this  part  of  the  case,  independently  of 
the  question  which  I  shall  now  deal  with, 
the  Judges  of  the  Queen's  Bench  Division 
were  also  of  opinion  that  the  omission 
was  one  which  would  be  fatal  but  for  a 
subsequent  statute.     I  do  not  deal  with 
the  question  as  to  whether  the  writ  could 
be  issued  by  the  Petty  Bag  Office  out  of 
term  or  not — I  think  probably  it  could ; 
but   that  is   immaterial.     I   am   dealing 
with  the   question  of  *'  opened   in   the 
presence  of  the  Justices."     It  is  said  that 
the  Act  relating  to  the  practice  of  the 
Petty  Bag  Office  repeals  that.     In  my 
opinion,  it  would  be  quite  wrong,  without 
very  strong  necessity,  to  hold  that  such 
a  statute  as  that  intended  to  regulate 
the  practice  of  the  Petty  Bag  Office  did 
repeal   the   provision   in   the  statute   of 
Geo.  8,  if  it  was  a  provision  which  was 
introduced  there  for  the  protection  of  the 
subject.     But  in  my  opinion  it  has  no 
such   effect.     A   later   statute   does  not 
repeal  another  without  express    terms, 
unless  the  two  cannot  stand   together. 
Now  it  was  argued  by  Mr.  Wills  that  the 
statute  regulating  the  Petty  Bag  Office 
meant    this — not    that   writs   might  be 
issued  in  vacation  time,  but  that  all  writs 
might  be  made  effectual  in  vacation  time. 
There  is  nothing  of  that  sort  in  the  Act. 
It  is  only  that  writs  may  be  issued  in  the 
vacation    and  made    returnable  in  the 
vacation ;  and  that  is  not  in  any  way  in- 
consistent with  this,  that  some  of  these 
writs,  before  they  can  be  made  effectual, 
or  be  put  into  the  hands  of  the  sheriff, 
must  be  taken  before  the  Court  while  it 
is  sitting,  and  there  the  Judges  and  the 


276 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHBQUEB. 


pr.s. 


In  re  Hev,  T.  P.  Dale  {App.\  Q.B. 

Court  must  consider  before  they  put  it 
into  the  hands  of  the  sheriff,  whether  or 
no'  it  has  been  properly  issued,  so  that 
they  can  direct  the  sheriff  to  enforce  it. 
The  Judges  of  the  Court  below  seem  to 
have  dealt  with  that  in  this  way,  that  the 
writ  may  be  issued  in  vacation  and  may 
be  returnable  in  vacation.  They  seem  to 
have  construed  "  may  **  as  "  must ; "  that 
is  to  say,  that  if  a  writ  might  be  issued 
at  the  beginning  of  the  long  vacation  it 
must  be  returnable  in  the  long  vacation 
too.  But  there  is  nothing  of  that  sort  in 
the  Act.  Whenever  it  is  necessary,  in 
order  to  make  the  writ  effectual,  that  the 
return  day  shall  be  at  a  loug  period, 
because  vacation  intervenes,  the  officer  in 
the  office  will  make  it  returnable  on  a 
distant  day,  and  it  is  not  in  any  way  a 
fair  or  true  construction  of  the  Petty  Bag 
Office  Act  to  say  that  a  writ  issued  at  the 
beginning  of  the  vacation  must  be  made 
returnable  after  twenty  days,  or  at  any 
time  within  the  vacation.  If  that  is  so, 
there  is  nothing  whatever  in  the  second 
Act  inconsistent  with  the  provisions  of 
the  first  Act,  which  require  that  before 
that  writ  coo  Id  be  made  returnable — that 
is,  before  it  could  be  put  into  the  hands 
of  the  sheriff — it  shall  be  brought  into 
open  Court  when  the  Judges  are  sitting. 
In  my  opinion,  there  is  nothing  in  the 
subsequent  Act  which  may  be  construed 
in  any  way  as  repealing  the  provisions  of 
the  Act  of  Geo.  3,  to  which  we  have 
been  referred.  Now  the  practice  has 
been  referred  to.  The  practice  cannot 
really  alter  the  Act  of  Parliament,  and 
although  it  is  true  it  is  said  there  are  a 
number  of  cases  in  which  these  writs 
have  been  issued  and  made  returnable  in 
vacation  and  put  into  the  hands  of  the 
sheriff  when  the  Court  was  not  sitting, 
yet  it  was  not  shewn  in  any  way  that 
under  any  one  of  these  writs  anyone  has 
ever  been  taken.  There  is  no  opportunity 
of  testing  whether  the  practice  was  right. 
It  here  comes  before  us  for  the  purpose 
of  saying  what  is  the  right  of  the  subject, 
and  in  my  opinion  he  is  right  in  saying 
that  here  was  a  provision  in  the  53rd 
Geo.  3 — a  provision  necessary  in  order  to 
enable  the  writ  to  be  put  into  the  hands 
of  the  sheriff  and  made  effectual  against 
him — which  has  not  been  complied  with  ; 


and  that  being  so,  he  is  entitled  to  his 
discharge. 

James,  L.J. — All  the  applicatiozifi  for 
prohibition  fail.  The  applications  as  to 
the  arrests  succeed.  The  appeals  as  to 
the  prohibition  and  certiorari  will  all  be 
dismissed. 

Oharles, — I  do  not  ask  for  any  judg- 
ment on  the  rale  for  a  supersedeat.  I  am 
satisfied  with  the  decision  on  the  hahea» 
corpus. 

Wills. — The  application  for  a  super" 
sedeas  had  better  be  disposed  of  one  way 
or  another.  The  writ  was  properly 
issued.  What  is  wrong  is  only  what  was 
done  with  it  afterwards. 

Jambs,  L.J. — I  feel  great  difficulty  in 
superseding  the  writ. 

Charles. — In  the  meantime  I  ask  that 
Mr.  Dale  and  Mr.  Enraght  may  be  dis- 
charged from  custody. 

James,  L.J. — Yes ;  of  course  they  wiU 
be  discharged.  The  question  of  oosts 
must  be  mentioned  again  when  the  judg- 
ment given  has  been  considered. 

Jan.  29  —Dr.  W.  0.  F.  PhiUimore  sub- 
mitted  that  the  appellants  were  entitled 
to  their  costs  on  their  apphoation  for 
writs  of  haheas  corpus,  in  which  they  had 
succeeded ;  and  contended  that  Lord 
Penzance  was  not  entitled  to  his  costs  of 
appearing  on  the  prohibition.  It  was  not 
usual  to  give  a  Judge  his  costs — The 
Mayor  of  London  v.  Cox  (49). 

Th£  Attorney 'Qeneral  (Sir  H.  James). — 
The  rules  were  moved  on  grounds  g^ing 
to  the  whole  jurisdiction  of  Lord  Pensanoe 
to  act  as  Judge  of  the  Court  of  Arches. 
If  the  appellants  had  succeeded  on  those 
rules.  Lord  Penzance  would  have  heen 
shewn  to  have  acted  for  years  without 
jurisdiction.  He  was,  therefore,  entitled 
to  appear  before  the  Court  to  ascertain 
what  his  jurisdiction  really  was.  In 
Martin  v.  Mackonochie  (50)  Lord  Penzance 
had  his  costs  of  the  appeal 

(49)  36  Law  J.  Bep.  Exch.  226 ;  Law  Bep.  2 
£.  &  I.  App.  239. 

(50)  49  Law  J.  Bep.  Q3.  9;  Law  Bml  4 
Q.B.  D.  697. 
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Dr.  PhiUimorey  in  reply. 

JewMy  for  the  promoters,  siibmitted  that 
the  Court  of  Appeal  had  no  jurisdiction 
to  give  costs  on  the  application  for  a  writ 
of  liohwu  corpus.  It  is  a  criminal  pro- 
ceeding. 

Cotton,  L.J. — It  is  not  a  question 
whether  the  proceedings  in  the  Eccle- 
siastical Courts  were  civil  or  criminal. 
They  were  civil  here,  and  the  Court  of 
Appeal  has  ample  jurisdiction  under 
Order  LVUI.  rule  6,  to  make  such 
order  as  to  the  costs  of  the  appeal  as 
may  seem  just. 

James,  L.J. — There  appears  to  be  no 
reason  why  we  should  not  adopt  the 
usual  rule.  All  the  proceedings  were  of 
a  civil  character.  The  original  proceed- 
ings were  in  respect  of  a  contempt  of 
Court.  The  costs  will  follow  the  usual 
rule  as  in  Martin  v.  Mackonochie  (50). 

Britt,  L.J. — No  part  of  these  pro- 
ceedings were  criminal.  The  proceeding 
in  respect  of  a  contempt  of  Court  cannot 
be  called  criminal.  The  appellants  must 
pay  the  costs  of  appeal  on  the  proceedings 
in  which  they  have  failed,  and  the  respon- 
dents must  pay  the  costs  of  appeal  on  the 
application  for  a  habeas  corpus, 

Cottov,  L.J.,  concurred. 


Solidton — Brooks,  Jenkins  &  Co.,  for  appellants ; 
The  Solicitor  to  the  Treasury,  for  Lord  Pen- 
zance ;  J.  Oirdlestone,  for  promoters. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1880.    1    BOUGH   {appellant)   v,   hall 
Nor.  13.  J  {respondent). 

Sale  of  Food  and  Drugs  Acts,  1875, 
1879  (38  ^  39  Vict.  c.  63.  s,  14,  and  42  ^ 
4S  Vict,  c,  30.  *.  3) — Oonsignor  and  Con- 
signee — Adulterated  Milk  in  course  of 
Transit — No  Delivery  of  Sample  to  Agent 
of  Seder. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Bep.  M.C.  6.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.       1        FRAZER  AND   COMPANY  V, 
Dec.  20.    J  CTJTHBEET80N. 

Ship  and  Shipping — Necessaries  for  Ship 
— Authority  of  Fart  Owner  to  pledge  other 
Owners^  Credit — Managing  Ovmer — Entry 
on  Register  under  39  ^  40  Vict,  c.  80.  s.  36. 

The  Act  39  ^  40  Vict,  c,  80.  s,  36  re- 
quires  the  name  and  address  of  the  manag' 
ing  owner  for  the  time  being  of  every  British 
ship  to  he  registered  at  the  custcmi'house  of 
the  ship's  port  of  registry.  In  accordance 
with  this  provision  W.,  in  J877,  being  the 
registered  owner  of  certain  shares  in  a  ship^ 
caused  himself  to  be  entered  as  managing 
owner.  Subsequently^  in  1879,  the  defen^ 
dant  became  registered  owner  of  certain 
other  shares  in  the  same  ship,  and  agreed  to 
sell  them  to  W,  for  cash,  informing  W,  that 
he  had  no  intention  of  navigating  the  ship, 
and  would  not  take  any  part  in  her  manage- 
meat.  JT.  thereupon  agreed  thai  the  vessel 
should  not  leave  port  till  the  cash  was  paid. 
Shortly  after^  TT.,  without  the  defendant's 
knowledge,  ordered  necessaries  for  the  ship 
from  the  plaintiffs,  and  sent  the  ship  to  sea. 

The  defendatvt  had  no  interest  in  the 
adventure,  of  which  he  knew  nothing,  nor 
was  he  aware  of  the  entry  in  the  register  of 
W,  as  managing  oumer,  which  sHll  remained 
uncancelled.  The  plaintiffs  had  inspected 
the  register  before  supplying  the  necessaries, 
and  found  the  defendants  name  as  part 
owner, 

W.  shortly  after  went  into  liquidation. 

On  action  brought  to  recover  the  price  of 
the  necessaries  from  the  defendant, — 

Held,  that  W.  had  not  in,  fact  authority 
to  bind  the  defendant,  and* that  the  fact  of 
the  entry  on  the  register  ofW,  as  managing 
owner  remaining  uncancelled,  was  not  a 
holding  out  by  the  defendant  of  W,  as  his 
managing  owner,  or  as  clothed  with  autho^ 
rity  to  bind  any  other  owners  than  those 
who  had  in  fact  entrusted  to  him  the 
management  of  the  ship. 

Case  heard  before  Bowen,  J.,  on  fur- 
ther consideration.  The  facts  appear 
sufficiently  from  the  judgment. 

Oave  and  McOlymont,  for  plaintiffs. 
A.  Wills  and  Edge,  for  defendant. 

Our.  adv.  wit. 
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Fraeer  y,  Cuthbertson,  Q.B. 

BowBN,  J.  (on  Dec.  20). — The  plain- 
tiffs are  ship  provision  merchants,  carry- 
ing ^on  business  at  Newport,  and  the 
defendant  Guthbertson,  at  the  date  of  the 
supply  of  the  goods  and  stores  for  which 
this  action  is  brought,  was  the  owner  of 
forty  sizty.fourth  shares  in  the  ship 
Goniadiffe^  and  at  the  same  date  J.  H. 
Watson  was  reg^tered  owner  of  twenty- 
four  sixty -fourth  shares  in  the  same 
vessel,  and  was  also  on  the  register  as 
managing  owner  in  the  manner  which  I 
shall  presently  discuss.  The  defendant 
denies  that  the  goods  and  stores  were 
ordered  on  his  credit,  or  that  he  is  liable 
to  pay  for  them,  and  the  question  of  his 
liability  is  the  one  which  I  have  to  de- 
cide. The  OonUcUffe  belonged  originally 
to  W.  H.  Watson  (the  father)  and  J.  H. 
Watson  (the  son),  who  together  were  in 
partnership,  W.  H.  Watson  being  regis- 
tered as  owner  of  thirty-six  shares  and  J.  H. 
Watson  of  eight  shares.  On  the  18th  of 
November,  1876,  W.  H.  Watson  was  en- 
tered on  the  register  as  managing  owner. 
On  the  7th  of  August,  1877,  W.  H.  Watson 
died,  leaving  J.  H.  Watson,  his  son,  and 
the  defendant  Guthbertson  his  executors. 
His  thirty-six  shares  were  transferred  on 
the  register  to  J.  H.  Watson,  who,  on  the 
21st  of  December,  1877,  caused  himself  to 
be  entered  on  the  register  as  managing 
owner,  pursuant  to  the  provisions  of  o9  £ 
40  Vict.  c.  80.  s.  S6.    The  entry  is  as  fol- 

lows : — 

*' 3 Ist  December,  1877. 

"  John  Hunter  Watson,  of  8  Mill  Street, 
Sunderland,  is  managing  owner  by  letter 
under  his  hand  dated  the  15th  of  Decem- 
ber, 1877,  being  registered  owner  of  eight 
shares 

**  (Signed)    J.  Toyster,  Registrar." 

The  management  of  the  ship,  after  the 
death  of  W.  H.  Watson,  was  left  in  the 
hands  of  J.  H.  Watson,  the  defendant 
Guthbertson  taking  no  part  in  it.  At  the 
time  of  the  death  of  W.  H.  Watson  the 
ConiscUffe  was  at  sea,  having  sailed  on 
the  26th  of  October,  1876.  She  re- 
turned home  on  the  30th  of  April,  1878, 
and  in  the  ship's  husband's  books  re- 
lating to  the  voyage,  kept  by  J.  H.  Wat- 
son, is  a  signature  of  the  defendant  Guth- 
bertson as  executor  of  W.  H.  Watson, 
dated  the  23rd  of  July,  1878.    After  the 


return,  in  April,  1878,  the  defendant 
Guthbertson  tried,  as  executor,  to  sell 
her.  She  was  put  up  to  auction,  without 
any  result,  on  the  13th  of  May,  1878. 
On  the  27th  of  May,  1878,  it  was  agreed 
between  the  defendant  Guthbertson  and 
J.  H.  Watson  that  J.  H.  Watson  should 
purchase  the  thirty- six  shares  belonging 
to  the  testator's  estate.  The  price  to  be 
paid  by  J.  H.  Watson  was  787Z.  10«.,  pay- 
ment to  be  made  by  his  promissory  note, 
given  on  the  1st  of  June,  1878.  J.  H. 
Watson  gave  the  promissory  note  as 
agreed ;  the  note,  however,  was  dis- 
honoured, and  the  money  remained  un- 
paid. 

The  ConiscUffe  meanwhile  had  again 
gone  to  sea  upon  the  3rd  of  June,  1878, 
upon  a  voyage  to  Venice,  remaining  still 
under  the  management  and  control  of 
J.  H.  Watson,  with  the  knowledge  of  the 
defendant  Guthbertson,  who,  though  a 
co-executor,  was  not  at  this  time  a  re- 
gistered owner.  The  ship  in  this  voyage, 
begrinning  June,  1878,  and  ending  Miftrch, 
1879,  was  not  navigated  on  the  defen- 
dant Guthbertson^s  account,  but  for  J.  H. 
Watson  and  the  then  owners.  Having 
agreed  for  the  sale  of  the  vessel  to  J.  H. 
Watson,  the  defendant  Guthbertson  took 
no  interest  in  the  arrangements  for  this 
voyage. 

On  the  1st  of  March,  1879,  she  re- 
turned. At  this  date  J.  H.  Watson  still 
owed  money  to  his  father's,  the  testator's, 
estate,  which  he  could  not  pay,  and  was 
.called  on,  upon  the  part  of  the  defendant 
Guthbertson,  his  co-executor,  to  reduce  his 
indebtedness.  To  protect  his  interest  a  bill 
of  sale  was  t^ken  by  the  defendant  Guth- 
bertson of  thirty-six  shares  belonging  to 
J.  H.  Watson,  which  was  entered  on  the 
register  on  the  21st  of  May,  1879,  and 
four  shares  were  at  the  same  time  trans- 
ferred by  another  brother  to  Guthbertson, 
leaving  the  defendant  Guthbertson  as 
registered  owner  of  forty  shares  in  all 
upon  the  21st  of  May,  1879,  J.  H.  Watson 
still  continuing  to  hold  twenty-four  other 
shares  in  her.  This  was  the  first  time 
that  any  entry  appeared  on  the  register  of 
any  interest  in  the  ship  being  hela  by  the 
defendant  Guthbertson.  The  memoran- 
dum of  the  Slat  of  December,  1877,  was 
still  left  standing  in  the  register. 
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lie  date  of  the  bill  of  sale  and  the 
r  of  April  and  Maj,  1879,  the  de- 
i  Gnthbertson  informed  J.  H. 
1  ibat  he  (the  defendant  Gathbert- 
Id  not  intend  to  navigate  the  ship, 
lant  to  have  her  sold.  On  the  6th 
Jane  a  meeting  of  the  executors 
)ldy  and  a  resolation  was  come  to 
e  shoold  be  sold  by  auction.  Later 
the  same  day  a  further  meeting  of 
ioators  took  place,  at  which  J.  H. 
1  agreed  to  purchase  the  forty 
legistered  in  Guthbertson's  name 
}{.y  and  to  pay  cash  on  signing  the 
sale ;  and  it  was  agreed  that  the 
was  not  to  leave  port  till  the  cash 
ud  and  the  biU  of  sale  signed: 
irtson  at  the  same  time  informing 
/Tatson  that  he  had  no  intention  of 
ting  the  ship,  and  would  not  take 
rt  in  her  management.  The  follow- 
try  was  thereupon  made  in  the 
dtb'  books :  "  Mr.  Watson  agreed 

the  shares  in  the  Goniscliffe  for 
to  pay  cash  on  signing  the  bill  of 
The  vessel  not  to  leave  port  until 
add  and  bill  of  sale  signed." 
order  for  the  goods  and  stores  for 
this  action  was  brought  was  given 
C.  Watson  on  the  21st  of  June,  1879, 
it  the  knowledge  of  the  defendant 
srtflon.  The  plaintiffs,  doubting 
VTatson's  credit,  wrote  for  a  copy 

ship's  register,  and  found  Guth- 
I'sname  upon  it  as  registered  owner 
J  shares,  and  learned  upon  enquiry 
/uthbertson  was  a  solvent  person. 
der  was  given  and  accepted  on  the 
^  June,  and  the  goods  of  the  value 
I.  (which  it  is  admitted  were  neces- 
for  the  ship  if  she  was  to  sail) 
Bnpplied  upon  the  23rd  of  June, 
bheir  delivery  the  ship  was  sent  to 
J.  H.  Watson  without  Guthbertson's 
sdge,  and  in  breach  of  the  arrange- 
made  to  the  contrary  on  the  6th  of 
In  the  following  August  J.  H. 
n  filled  his  petition  in  bankruptcy. 
laintiffs  subsequently  sued  the  de- 
it  Guthhertson  for  the  price  of  the 
and  stores,  the  defendant  Cuthbert- 
» to  that  time  haviug  had  no  know- 
of  the  transaction. 
ras  contended  on  the  part  of  the 
i!s  that  the  defendant  Guthhertson 
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was  liable  as  owner  of  the  ship  and  as  a 
party  to  the  adventure ;  but  tnat  in  any 
event  he  had  held  out  Watson  as  managing 
owner  to  the  world,  and  was  bound  by 
his  contracts  made  in  the  employment  of 
the  ship.  The  plaintiffs  contended  that 
during  the  former  voyage  J.  H.  Watson 
had  been  allowed  to  navigate  the  ship  by 
or  on  behalf  of  the  owners,  and  that  the 
entry  of  the  31st  of  December,  1877,  on 
the  register,  by  which  he  purported  to 
nominate  himself  a  managing  owner,  still 
remained  uncancelled  after  the  transfer 
to  Guthhertson  of  forty  shares  upon  the 
21st  of  May,  1879.  Of  the  existence  of 
this  entry  of  the  31st  of  December  Guth- 
hertson was,  in  fact,  unaware,  unless  the 
above  facts  amount  in  law  to  notice  to 
Guthhertson  of  its  existence. 

I  entertain  no  doubt  that  the  defendant 
Guthhertson  was  not  interested  in  the 
adventure,  and  that  as  a  feu^t  the  order  for 
the  goods  was  not  only  not  given  on  his 
behalf  or  with  his  authority,  but  without 
his  knowledge  or  sanction,  and  in  viola- 
tion of  the  express  bargain  between  him- 
self and  J.  H.  Watson  that  the  vessel 
should  not  be  sent  to  sea.  The  only 
serious  question,  as  it  seems  to  me,  is, 
whether  the  effect  of  the  uncancelled 
entry  of  the  21st  of  December,  1877,  was 
to  hold  out  J.  H.  Watson  to  third  parties 
as  agent  to  navigate  and  manage  the 
ship  on  behalf  of  the  defendant  Guth- 
hertson from  and  afler  the  21st  of  May, 
1879. 

The  entry  of  the  31st  of  December, 
1877,  was  made  in  pursuance  of  39  &  40 
Vict.  c.  80.  s.  36,  which  is  as  follows  : — 

"  The  name  and  address  of  the  managing 
owner  for  the  time  being  of  every  British 
ship  registered  at  any  port  or  place  in  the 
United  Kingdom  shall  be  registered  at 
the  custom-house  of  the  ship's  port  of 
registrv. 

'*  Where  there  is  not  a  managing  owner 
there  shall  be  so  registered  the  name  of 
the  ship's  husband  or  other  person  to 
whom  the  management  of  the  ship  is 
entrusted  by  or  on  behalf  of  the  owner ; 
and  any  person  whose  name  is  so  regis- 
tered shall,  for  the  purpose  of  the  Mer- 
chant Shipping  Acts,  1854  to  1876,  be 
under  the  same  obligations,  and  subject  to 
the  same  liabilities,   as  if  he  were  the 
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inaDaging  owner.  If  default  is  made  in 
complying  with  this  section  the  owner 
shall  be  liable,  or,  if  there  be  more 
owners  than  one,  each  owner  shall  be 
liable,  in  proportion  to  his  interest  in  the 
ship,  to  a  penalty  not  exceeding  in  the 
whole  lOOZ.  each  time  the  ship  leaves  any 
port  in  the  United  Kingdom/' 

The  law  relating  to  the  position  and 
liabilities  of  registered  owners  of  the  ship 
is  tolerably  clear.  Shipowners,  to  begin 
with,  are  not  necessarily  partners.  An 
owner's  liability  or  non-liability  for  neces- 
saries supplied  to  a  ship,  depends  on  the 
question,  whether  the  person  who  gave 
the  order  had  his  authority  to  give  it. 
The  register  no  doubt  is  evidence  of 
ownership  of  the  vessel,  and  the  regis- 
tered owner,  until  the  contrary  is  shewn, 
may  be  presumed  to  be  the  employer  of 
those  who  have  the  custody  of  her,  and 
who  are  engaged  in  her  navigation. 
But  a  part  owner,  whether  refi^istered  or 
not,  has  no  power  to  bind  the  other  owners 
without  their  assent.  The  question  in 
each  case  is  one  of  fact,  whether  he  has 
had  such  authority  committed  to  him,  or, 
if  this  is  not  in  fact  the  case,  whether  he 
has  been  allowed  to  hold  himself  out  as 
armed  with  such  apparent  authority. 
Such  being  beyond  all  doubt  the  genezul 
law,  what  has  really  to  be  determined  in 
this  case  is  the  question,  whether,  by  in- 
advertently suffering  the  entry  of  the  31st 
of  December,  1877,  to  remain  unaltered, 
the  defendant  Cuthbertson  held  out  to 
third  parties  consulting  the  register 
that  J.  H.  Watson  was  his  agent  to 
manage  and  navigate  the  ship  on  his 
behalf.  I  will  assume  for  the  purpose  of 
my  judgment  that  third  persons  consult- 
ing the  register  had  a  right  to  consider 
as  between  themselves  and  all  owners 
upon  the  register,  including  of  course  the 
defendant,  that  J.  H.  Watson  was  a 
managing  owner  within  the  meaning  of 
the  section  I  have  referred  to. 

The  term  "  managing  owner,"  however, 
18  not  defined  in  the  Act  of  Parliament ; 
it  is  a  commercial  and  not  a  legal  expres- 
sion. It  is  perfectly  true  that  a  manag- 
ing owner  is  a  name  which  frequently 
and  commonly  denotes  an  owner  to  whom 
the  other  owners  have  delegated  the 
management  of  a  vessel.    But  I  do  not 


think  it  follows  as  of  course  that  every 
single  other  owner  must  be  taken  to  have 
joined  in  the  adventure  merely  because 
there  is  an  owner  called  a  managing  owner. 

Language  occurs  both  in  some  text 
books  and  in  some  decided  cases  which 
seem  to  be  based  on  the  assumption  that 
a  managing  owner  is  an  owner  employed 
by  and  on  behalf  of  all  his  brother  owners 
without  exception — see  Alihott  on  Ship- 
ping, 10th  ed.  p.  72 ;  Barker  v.  Highley  (1) ; 
Coulthurst  V.  Sweet  (2).  But  there  is  no 
magic  in  the  term  '*  managing  owner " 
which  creates  him  a  plenipotentiary  for 
those  owners  whose  agent  he  is  not  in  fact. 
The  writers  and  judges  in  the  passages 
and  cases  to  which  I  aUude  have  been 
discussing  the  extent  of  the  authority  of 
the  person  appointed,  not  the  question 
whether  every  single  owner  must  be 
taken  to  have  joined  in  his  appointment. 
In  the  two  cases  I  have  cited  it  was  as- 
sumed, and  was  no  doubt  the  fact  (as  it 
often,  if  not  generally,  must  be  the  fi^ct), 
that  all  the  owners  were  partners  in  the 
employment  of  the  ship,  and  assented 
to  the  appointment  of  one  managing 
owner.  But  an  advertisement  that  A  B 
is  managing  owner  of  a  vessel  seems  to 
me  to  mean  no  more  than  that  as  owner 
he  is  intrusted  by  such  of  the  owners  as 
are  interested  in  the  ship's  employment 
to  manage  her  affairs. 

An  entry  to  a  like  effect  upon  the  re- 
gister does  nothing  further. 

The  36th  section  of  the  Act  nowhere 
creates  new  agents,  new  functions,  new 
capacities,  nor  clothes  existing  agents 
with  enlarged  powers.  The  section  is 
part  of  the  machinery  designed  to  secure 
adequate  protection  for  lives  and  pro- 
perty at  sea ;  and  provides,  with  that  or 
a  similar  object,  that  a  certain  class  of 
agents  when  they  are  appointed  shall  be 
registered,  so  that  it  may  be  known  who 
in  fact  is  managing  the  vessel.  A  manag- 
ing owner  registered  under  the  Act  is  no 
more  and  no  less  than  a  managing  owner 
before  the  Act.  He  binds  those  whose 
agents  he  is  ;  he  binds  nobody  besides. 
Here  J.  H.  Watson  was  not  in  tBici  the 
agent  of  the  defendant  Cuthbertson— it  is 
not  suggested  that  he  was ;  and  I  do  not 

(1)  82  Law  J.  Bep.  C.P.  270. 

(2)  Law  lUp.  1  C  P.  649. 
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think  that,  bj  leaving  unaltered  the  entry 
in  the  register  whioh  describes  J.  H. 
Watson  as  managing  owner,  the  de- 
fendant Cathbertson,  held  him  oat  as 
his  managing  owner — that  is  to  say,  as 
clothed  with  authority  to  bind  any  owners, 
other  than  those  who  had  in  fact  en- 
tmsted  to  him  the  management  of  the 
ship.  Judgment  most  therefore  be 
entered  for  tiie  defendant,  with  costs. 


Solicitors — J.  &  E.  Soott,  agents  for  Hodge  & 
Weetmaoott,  for  plaintiffs ;  Sham,  Grossman  & 
Co.,  agents  for  Kulson,  Son  &  McKenzie,  Sun- 
derlai^  for  defendant. 
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[IN  THE  QUEENS  BENCH  DIVISION.] 
1880.       1       BDWARD8  r.   THE   MIDLAND 
Dec.   16.    J  RAILWAY  COMPANY. 

CarporcUion  —  Malice — Railway  Com' 
pany — Ultra  Vires — Employment  of  Police. 

A  corporation  may  he  liable  for  maliciotu 
prosecution. 

The  employment  of  police  is  within  the 
scope  of  the  htmnesa  of  a  railway  company. 

This  was  an  action  for  malicious  prose- 
cution against  a  railway  company  and  a 
detective,  J.  B.  Shaw,  employed  by  them. 
The  plaintiff  was  arrested  on  a  charge  of 
theft  from  the  company,  on  a  warrant 
obtained  by  them,  and,  after  having  been 
kept  in  custody,  was  taken  before  two  Jus- 
tices, who  dismissed  the  charge.  The  action 
was  tried  at  Gloucester,  at  the  Spring 
Assizes,  and  damages  were  given  by  the 
jury  to  the  plaintiff  to  the  extent  of  150Z. 
Objection  was  taken  at  the  trial  that  as 
a  matter  of  law  a  corporation  could  not 
be  guilty  of  malice,  and  therefore  could 
not  be  liable  in  an  action  for  malicious 
prosecution,  and  that  the  employment  of 
police  was  beyond  the  power  of  a  railway 
company.  The  case  now  came  on  upon 
further  consideration  before  Fry,  J. 

PoweU  and  Patrick  Eva/ns,  for  the  defen- 
dants,  relied  on  the  case  of  Stevens  v.  The 
Midland  Railway  Oompany  (1)  as  a  sub- 

(1)  10  Exch.  Bep.  862 ;  28  Law  J.  Hep.  Exch. 
828. 

You  60.— (iB.,  OP.  &  EzcH. 


sisting  authority  which  had  never  been 
overruled  that  a  corporation  not  being 
possessed  of  mind  could  not  be  liable  for 
malicious  prosecution  which  involved  a 
mental  state.  Though  the  decision  had 
not  been  always  approved,  the  opinions 
of  many  judges  were  in  favour  of  it — 
The  Bank  of  New  South  Wales  v.  Owston 
(2),  The  Pharmaceutical  Society  v.  The 
London  Provincial  Supply  Association  (3). 

[Fey,  J.,  referred  to  Oreen  v.  The  Lon- 
don General  Omnibus  Company  (4).] 

Moreover,  the  arrest  and  prosecution 
by  the  company's  policeman  were  not  in- 
cidental to  the  company's  business  and 
were  beyond  his  authority — The  Bank  of 
British  North  America  v.  Strong  (5).  It 
lay  on  the  plaintiffs  to  establish  want  of 
reasonable  and  probable  cause  and  malice 
— Walker  v.  The  South  Eastern  Railway 
Company  (0),  Barley  v.  Bethune  (7). 

Staveley  Hill  and  A.  T.  Lawrence,  for 
the  plaintiff. — The  authority  of  Stevens  v. 
The  Midland  Railway  Company  (I)  has 
been  considered  as  no  longer  binding 
and  corporations  have  been  made  liable 
for  acts  of  their  agents,  implying  mental 
capacity,  just  as  natural  persons  are  lia- 
ble for  such  acts  of  agents — Oreen  v.  The 
London  General  Omnibus  Company  (4), 
The  Queen  v.  The  Great  North  of  England 
Railway  Company  (8),  Whitfield  v.  The 
South  Eastern  Railway  Company  (9).  A 
railway  company  has  power  to  employ 
police  for  the  protection  of  property 
under  its  control,  and  are  liable  for  acts 
of  such  police  done  in  the  discharge  of 
their  service — Ooff  v.  The  Great  Northern 
Railway  Company  (10). 

PoweU  replied. 

Fey,  J. — The  question  which  I  have 
to  determine  is  this,  whether  or  no  a 

(2)  48  Law  J.  Rep.  P.C.  26 ;  Law  Rep.  4  App. 
Gas.  270. 

(8)  49  Law  J.  Rep.  338-736  ;  Law  Rep.  6  App. 

Gas.  857. 
(4)  7  Gom.  B.  Rep.  N.S.  290 ;  29  Law  J.  Rep. 

C  P  13. 

(6)  Law  Rep.  1  App.  Gas.  307. 

(6)  39  Law  J.  Rep.   G.P.   346;   Law  Rep.  6 
G.P.  640. 

(7)  6  Taunt  680. 

(8)  0  0.3,  Rep.  315  ;  16  Law  J.  Rep.  M.C.  16. 

(9)  E..  B.  &  E.  1 16 ;  27  Law  J.  Rep.  Q.B.  229. 

(10)  3  E.,  B.  &  E.  672  ;  80  Law  J.  R^-p.  Q.B, 
148. 
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railway  company  can  be  liable  in  an 
action  for  malicious  prosecution.  The 
malice  which  will  support  a  cause  of 
action  need  not  be  express.  It  may  be 
implied  from  a  wrongful  act  being  done 
without  just  cause  or  excuse,  and  it  is 
enough,  therefore,  if  such  malice  can  be 
attributed  to  a  railway  company.  It  is  ob- 
vious that  great  evils  would  arise  if,  on  the 
ground  that  a  corporation  can  have  no 
mind,  and  therefore  can  have  no  malice, 
a  corporation  were  able  to  escape  from 
that  liability  which  if  they  were  not  in- 
corporated they  would  have  to  bear.  A 
case  has  been  suggested  by  Mr.  Hill  which 
forcibly  illustrates  that.  A  private  part- 
nership carries  on  business  ;  one  of  their 
agents  maliciously  prosecutes  a  parti- 
cular person  :  all  the  partners  are  liable. 
The  same  partners  shortly  afterwards  in- 
corporate themselves  under  the  provisions 
of  the  Limited  Liability  Acts.  The  same 
servant  maliciously  prosecutes  another 
person  and  the  corporation  is  not  liable. 
That  would  seem  not  to  be  a  very  intelli- 
gible or  reasonable  conclusion,  though,  of 
course,  I  do  not  forget  that  the  indi- 
viduals who  authorised  the  prosecution 
were  all  of  them  liable. 

Now  how  do  the  authorities  stand  ? 
The  question  'came  before  the  Court  of 
Exchequer  in  Stevens  v.  The  Midlaiid 
'Railway  Company  (1),  and  three  Judges 
expressed  their  opinions  in  that  case : 
Baron  Alderson  upon  the  proposition 
that  in  order  to  support  the  action  it 
must  be  shown  that  the  defendant  was 
actuated  by  animus  in  his  mind — that  a 
corporation  has  no  mind.  The  two  other 
learned  Judges — Baron  Piatt  and  Baron 
Martin — without  expressly  diflfering  from 
that  proposition,  declined  to  enunciate  it, 
and  determined  the  case  upon  the  ground 
that  there  was  not  sufficient  evidence  of 
authority  to  affect  the  defendants — the 
railway  company.  Now  has  that  case 
been  followed  ?  Mr.  Powell  says  it  has 
been  followed  in  a  case  in  Australia,  in 
which  the  Chief  Justice  of  the  colony, 
differing  from  his  two  learned  brothers, 
followed  the  decision  of  Baron  Alderson. 
Is  that  decision  consistent  with  other 
authorities  which  bear  upon  the  same 
question  ? — I  mean  the  question  whether 
there  can  be  malice  in  a  corporation. 


Now  so  far  back,  I  find,  as  the  great  case 
tried  on  quo  warranto  of  The  King  v.  The 
City  of  London  (11),  the  point  appears  to 
have  been  considered.     There  it  appears 
Lord  Chief  Justice  Saunders,  according 
to  the  statement  of  the  pleadings  which 
I  find  in  a  note  appended  to  Whi^idd  v. 
The  South  Eastern  Railway  Compa/ny  (9), 
and  which  no  doubt,  therefore,  is  correct, 
contemplated    the    proposition    that   a 
corporation  aggregate  could  be  charged 
with  maliciously  publishing  a  libel.    No 
doubt  it  may  be  said  that  that  decision  is, 
on  some  grounds,  not  of    the    greatest 
weight ;  that  is  to  say,  it  was  a  aecision 
which  is  often  considered  to  have  been 
afifected  by  political  as  well  as  legal  con- 
siderations.    Still  it  was  the  decision  of 
a  very  great  and  very  eminent  Judge. 
Then,  again,  the  question  arose  for  deci- 
sion in  the  case   of  Yarborough  v.  The 
Bank  of  England  (12),  and  there  Lord 
Ellenborougn  referred  to  an  earlier  case 
(I  think  in  1781)  of  Argeni  v.  The  Dean 
and  Chapter  of  St.  Paul's  (13).      There 
he  says   the    action    was   *'for  a  false 
return   to  a    mandamus    respecting    an 
election    to    a    verger's    place    in    that 
cathedral;  and  no  objection  was  made 
that  the  action  would  not  lie.     Vidian^s 
Entries^   p.   1,  is  an   action   for  a  false 
return  against  the  mayor  and  common- 
alty of  the  city  of  Canterbury  for  a  £Edse 
return  to  a  writ  of  mmidamus  to  restore 
an  alderman  to  his  precedency  of  place, 
&c.      It  states  the  mayor  and  corpora- 
tion  as  attached  to  answer,  and  the  re- 
turn as  falsely  and  maliciously    made. 
The  instances  of  actions  against  corpora- 
tions for  false  returns  to  writs  of  fnondo- 
muSf  which  are  so  often  dii:eoted  to  them, 
must  be  numberless,  though  I  have  not 
found  many  of  them  in  the   books  of 
entries.  *  *    The  question  again  came  before 
the  Court  in  the  case  of  Whiifield  y.  The 
South  Eastern  Railway  Company  (9),  when 
a  count  against  a  railway  company  as  a 
corporation  aggregate  was  held  good  on 
demurrer  ;  and  there  Lord  Campbell  said, 
'*  The  demurrer  to  the  declaration  in  this 
case    can    only    be    supported    on    the 
ground  that  the  action  will  not  lie  with- 

(11)  £.,  B.  &£.  122  «. 

(12)  16  East,  6. 

(13)  16  East,  8  ». 
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out  proof  of  express  malice  as  oontra-dis- 
trngaished  from  legal  malice.  But  if  we 
yield  to  the  authorities,  which  say  that 
in  an  action  for  defamation  malice  must 
be  alleged  (notwithstanding  aathorities 
to  the  contrary),  this  allegation  may 
be  proved  by  showing  that  the  pubhca- 
tion  of  a  libel  took  place  by  order  of  the 
defendants,  and  was  therefore  wrongful, 
although  the  defendants  had  no  ill-will 
to  the  plaintiffs,  and  did  not  mean  to 
injure  them.  Therefore,  the  ground 
npon  which  it  is  contended  that  an  ac- 
tion for  a  libel  cannot  possibly  be  main- 
tained  against  a  corporation  aggregate 
fails.  But  considering  that  an  action 
of  tort  or  of  trespass  will  lie  against 
a  corporation  aggregate,  and  that  an 
indictment  may  be  preferred  against 
a  corporation  aggregate,  both  for  com- 
mission and  omission,  to  be  followed 
up  by  fine,  although  not  by  imprison- 
ment, there  may  be  great  diflBculty  in 
Bsying  that  under  certain  circumstances 
express  malice  may  not  be  imputed  to 
and  proved  against  a  corporation."  He 
held,  therefore,  that  it  clearly  might 
be  implied,  and  therefore  in  certain 
cases  express  malice  might  be  proved. 
Then,  again,  in  Oreen  v.  The  Lond(m 
Chneral  Oirmihus  Company  (4),  a  similar 
question  came  before  the  Court  of  Com- 
mon Pleas.  The  marginal  note  is  to  this 
effect :  ^*  A  corporation  aggregate  may 
be  liable  to  an  action  for  intentional  acts 
of  misfeasance  by  its  servants,  provided 
they  are  sufficiently  connected  with  the 
scope  and  object  of  its  incorporation." 
The  allegation  there  was  that  the  placing 
and  driving  of  omnibuses  in  the  manner 
complained  of  was  done  wrongfully, 
Texatiously  and  maliciously,  and  judg- 
ment was  delivered  by  Chief  Justice 
Erie.  He  said,  "  This  is  an  action 
against  the  defendants  for  wrongfully, 
▼exationsly  and  maliciously  interfering 
with  the  plaintiff's  rights  by  causing 
their  vehicles  to  be  driven  in  -  such  a 
manner  as  to  obstruct  and  molest  the 
plaintiff  in  the  use  of  the  highway.  The 
declaration  alleges  various  grievances  of 
that  general  character.  To  this  declara- 
tion there  is  a  demurrer  raising  for  our 
decision  the  question  whether  the  action 
will  lie.    The  ground  for  the  demurrer  is 
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that  the  declaration  charges  a  wilful  and 
intentional  wrong,  and  that  the  defen- 
dants, being  a  corporation,  cannot  be 
guilty  of  such  a  wrong,  and  therefore  the 
action  will  not  lie." 

I  pause  to  observe  that  to  my  mind  it 
is  equally  absurd  to  suppose  that  a  body 
corporate  can  do  a  thing  wilfully,  which 
implies  will ;  intentionally,  which  implies 
intention;  or  maliciously,  which  implies 
malice.  They  are  all  acts  of  the  mind, 
and  one  is  no  more  capable  of  being  done 
by  a  corporation  aggregate  than  the  other ; 
so  that  if  there  is  a&urdity  in  the  one 
case,  there  is  equal  absurdity  in  all  the 
others.  The  judgment  proceeds :  "  But 
the  whole  of  the  acts  that  are  charged 
against  the  defendants  are  acts  connected 
with  driving  vehicles ;  and  the  defendants 
are  a  company  incorporated  for  the  pur- 
pose of  driving  omnibuses,  and  therefore 
the  acts  alleged  to  have  been  done  by 
them  are  all  acts  which  are  within  the 
scope  and  object  of  their  formation. 
Unless  the  acts  charged  were  wrongfully 
done,  the  plaintiff  of  course  would  have 
no  ground  of  complaint.  We  are  clearly 
of  opinion  that  the  action  lies,  and  there 
are  abundant  authorities  to  warrant  that 
opinion.  The  whole  course  of  the  au- 
thorities, from  the  case  of  Yarborough  v. 
The  Bank  of  England  (12)  down  to  Whit^ 
field  V.  The  South  Eastern  Railway  Oom- 
pany  (9),  which  is  the  case  I  just  now 
referred  to,  which  was  in  reality  an  action 
against  the  Electric  Telegraph  Company, 
shews  that  an  action  for  a  wrong  will  lie 
against  a  corporation  where  the  thing  that 
is  complained  of  is  a  thing  done  within 
the  scope  of  their  incorporation,  and  is 
one  which  would  constitute  an  actionable 
wrong  if  committed  by  an  individual. 
The  doctrine  relied  on  by  Mr.  Giffard — 
that  a  corporation  having  no  soul  cannot 
be  actuated  by  a  maUcious  intention — is 
more  quaint  than  substantial.*'  In  other 
words,  I  understand  the  Court  of  Com- 
mon Pleas  in  that  case  to  have  disre- 
garded as  quaint  and  not  substantial  the 
ratio  decide7idi  of  Baron  Alderson  in  the 
case  of  Stevens  v.  The  Midland  Railway 
Company  (1).  In  my  judgment,  there- 
fore, that  dictum  or  decision  of  his  has 
been  overruled,  or  rather  has  not  been 
followed,  by  a  Court  of  co-ordinate  juris- 
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diction  ;  therefore  I  feel  myself  at  liberty 
in  that  condition  of  the  aathorities,  and, 
as  at  liberty,  I  think  I  am  bound  to  decide 
according  to  what  I  conceive  to  be  the 
trae  view  of  the  law.     That  being  so,  it 
only  remains  to  enquire  whether  or  no 
this  was  done  within  the  scope  of  the 
incorporation.     Now  these  great  railway 
corporations  are  bound  to  maintain,  and 
in  fact  they  do  maintain,  police  for  the 
purposes  of  restraining  the  commission 
of  crimes  upon  their  railways;  and  the 
observations  in  the  judgment  of  Lord 
Blackburn,  then  a  member  of  the  Court 
of  Queen's  Bench,  in  the  case  of  Ooff  v. 
The  Great    Northern  Railway    Company 
(10),  shew  that  in  his  view,  at  any  rate,  a 
company  would   be  responsible  for  the 
arrest  by  their  police   of  persons,  sup- 
posing the  arres't  was  wrongfully  effected. 
Can  it  be  said  that  if  the  police  whom 
they  employ  conduct  a  prosecution  in  the 
performance  of  their  duties  as  officers  of 
the  company  it  is  not  done  within  the  scope 
of  incorporation  of  the  company  ?     The 
company  take  to  themselves  as  a  neces- 
sary part  of  their  business  the  protection 
of  property  which  is  entrusted  to  them 
as  common   carriers  and  otherwise.     In 
my  view  it  is  within  the  scope  of  their 
incorporation,  and   is   not   like  a  thing 
entirely  outside  the  objects  of  their  busi- 
ness.    It  is  a  thing  which,  taking  into 
account  the  nature  of  their  business,  they 
could  not  reasonably  do  without  and  do 
not  do  without.     If  so,  it  seems  to  me  I 
am  bound  to  hold  that  the  company  may  be 
responsible  for  malicious  prosecution,  and 
that  being  the  only  point  which,  accord- 
ing to  my  understanding,  was  reserved 
for  further  consideration,  it  appears  to  me 
to  follow  that  I  am  bound  to  give  judg- 
ment, and  I  do  give  judgment,  for  the 
plaintiff  for  the  damages  found  by  the  jury 
— 150Z. — with  costs  of  the  action. 


Solicitors— J.  C.  Selbj,  agent  for  F.  Stroud,  Chel- 
tenham, for  plaintiff;  Beale,  Marigold  &  Co., 
for  defendants. 
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March  7. 


[IN  THE  COURT  OF  APPEAL.] 

r  BURNAND  AND   OTHEBS  V.  BODO- 
<        CANACHI    AND    COMPAKT    AHD 
L       OTHERS.* 


Marine  Insurance — War  Eiskg — Valued 
Policy — Money  paid  by  State  to  Owner 
after  Destruction  of  Cargo — Difference  6e- 
tween  Real  and  Insured  Value  of  Cargo — 
Right  of  TJndertoriters  to  Recover, 

The  defendants  insured  with  theptaintifft^ 
by  valued  policies^  a  cargo  which  was  de- 
stroyed  by  the  '*  Alabama  "  by  risks  wUhvn 
the  policies.  The  plaintiffs  paid  to  thede- 
fendants  the  sum  insured^  which  was  stated 
in  the  policies  to  be  the  value  of  the  cargo. 
The  United  States  Oovemmeni  hawing  ra- 
ceived  compensation  from  Qre<U  Britain  for 
damage  caused  by  the  *'  Alabama^*'  an  Act 
of  Congress  was  passed  constituting  a  Court 
to  distribute  the  money  to  claimants  whose 
loss  might  not  be  covered  by  their  insurance. 
The  defendants  made  a  daim  for  a  sum 
representing  the  difference  between  the  sum 
insured  and  the  real  value  of  the  cargo. 
This  claim  was  allowed  and  a  sum  of  nwnsji 
was  paid  to  them.  The  Act  contained  a 
clause  by  which  the  insurers  were  preveiUsd 
from  obtaining  any  money  from  the  Courti 
either  by  applying  in  their  own  names  or  in 
the  names  of  the  assured.  The  plaintift 
sought  to  recover  from  the  defendants  (Atf. 
money  received  by  them  from  the  United 
Stales  Government : — Held  (by  the  Court  of 
Appeal,  dissentiente  Baogallat,  L.  J.),  thai 
the  plaintiffs  were  not  entitled  to  reconm^ 
and  that  the  money  received  by  the  defen- 
dants was  paid  to  them  as  a  free  gift  and 
not  as  portion  of  the  salvage. 

Appeal  from  the  judgment  of  Coleridge, 
C.J.,  on  further  consideration.  The  case 
is  reported  49  Law  J.  Rep.  C.P.  732. 

The  defendants  insured  with  the  plain-  ^ 
tiffs,  by  two  valued  policies  of  7,5002. 
a  cargo  of  tobacco  for  15,()00i.     Th< 
perils  insured  against  included  war 
The  cargo  was  totally  destroyed  by  ih- 
Alabama  during  the  American  Civil  Wi 
and  formed  the  subject  of  a  claim  by  tkie 
United    States    against  Great    Bntain. 
This  claim  was  dealt  with  by  the  Qeneya 


*  Coram  Bramwell,  LJ.;  Baggtllay,  LJ.;ud 
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1,  and  after  the  payment  of  the 
J  to  the  United  States  under  that 
ly  the  defendants  made  claim  in  a 
t  in  the  United  States  porsoant  to 
[>roFi8ions  of  an  Act  of  Congress, 
\i  constitated  a  Court  of  Commis- 
rs  to  appropriate  money  received 
igst  the  parties  who  might  be  ad- 
id  entitled  to  compensation.  The 
>rovided  that  it  should  be  the  duty 
e  Court  to  receive  and  examine  all 
18  and  to  decide  upon  them  pursuant 
B  proyiflions  of  section  13,  which  was 
Hows : — 

?hat  no  claim  shall  be  admissible  or 
ed  by  the  said  Court  for  any  loss  or 
tge,  for  or  in  respect  to  which  the 
'  injured,  his  assignee  or  legal  repre- 
jdves  shsJl  have  received  compensa- 
or  indemnity  from  any  insurance 
lany,  insurer  or  otherwise;  but  if 
compensation  or  indemnity  so  re- 
d  shall  not  have  been  equal  to  the 
>r  damage  so  actually  suffered,  allow- 
may  be  made  for  the  difference. 
in  no  case  shall  any  claim  be  ad- 
\d  or  allowed  for  or  in  respect  to 
tried  freights,  gross  freights,  pro- 
iye  profits,  freights,  gains  or  advan- 
I,  or  for  wages  of  officers  and  seamen 
longer  time  than  one  year  next  after 
creaking  up  of  a  voyage  by  the  acts 
said.  And  no  claim  shall  be  admis- 
or  allowed  by  the  said  Court  by  or 
ebalf  of  any  insurance  company  or 
■er,  either  in  its  or  his  own  right  or 
L  assignee  or  otherwise  in  the  right 
person  or  party  insured  as  aforesaid, 
18  such  claimant  shall  show  to  the 
hotion  of  such  Court  that  during  the 
rebellion  the  sum  of  its  or  his  losses  in 
)ct  of  its  or  his  war  risks  exceeded 
iom  of  its  or  his  premium  or  other 
s  npon  or  in  respect  to  such  war  risks, 
in  case  of  any  such  allowance  the 
I  shall  not  be  greater  than  such  ex- 
of  loss.  And  no  claims  shall  be 
asible  or  allowed  by  the  said  Court 
Qg  in  &your  of  any  insurance  com- 
'  not  lawfully  existing  at  the  time  of 
loes  under  the  laws  of  some  one  of 
Tnited  States.  And  no  claim  shall  be 
lasible  or  allowed  by  the  said  Court 
Qg  in  favour  of  any  person  not  en- 
1  at  the  time  of  his  loss  to  the  pro- 
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tection  of  the  United  States  in  the  pre' 
mises,  nor  arising  in  favour  of  any  person 
who  did  not  at  all  times  during  the  late 
rebellion  bear  true  allegiance  to  the  United 
States." 

The  defendants  made  a  claim  for 
6,557Z.  78,  Sd.y  being  the  difference  be- 
tween the  1.5,000Z.  received  by  them  from 
the  plaintiffs  under  the  policies  and  the 
actual  value  of  the  cargo.  The  Court  of 
Commissioners  allowed  the  claim,  and  the 
defendants,  after  certain  deductions  had 
been  made,  received  a  sum  of  2,803Z. 
178,  2d,  from  the  United  States  Govern- 
ment. 

The  plaintiffs  claimed  to  recover  this 
sum  from  the  defendants  on  the  ground 
that  they  had  on  the  payment  of  the 
valued  policies  become  subrogated  to  the 
position  and  rights  of  the  defendants  with 
respect  to  the  cargo. 

At  the  trial  before  Coleridge,  C.J., 
without  a  jury,  judgment  was  given  for 
the  plaintiffs. 

The  defendants  appealed. 

The  Attorney 'General  (Sir  Henry  Javies) 
and  Gathome  Hardy,  for  the  defendants. 
— The  plaintiffs,  the  underwriters,  claim 
the  money  received  by  the  defendants, 
the  owners  of  the  cargo,  because  there 
was  a  total  loss,  and  it  is  alleged  that 
this  money  has  been  received  by  the 
owners  as  trustees  for  the  underwriters. 
The  appellants  do  not  dispute  the  doc- 
trine established  by  The  North  of  England 
Insurance  Association  v.  Armstrong  (1), 
nor  do  they  dispute  that  the  underwriters 
are  entitled  to  any  advantage  arising  out 
of  the  goods  to  the  assured ;  but  in  the 
present  case  the  contention  of  the  owners 
IS  that  the  money  received  by  them  from 
the  United  States  GK)vernment  under  the 
Act  of  Congress  was  a  pure  gift,  an  act 
of  free  bounty,  and  that  it  was  not  paid 
in  respect  of  any  legal  right,  and  was  not 
paid  in  respect  of  any  portion  of  the  sal- 
vage. When  this  cargo  was  destroyed 
the  owners  had  no  right  to  recover  any- 
thing from  the  United  States  Govern- 
ment ;  the  Act  of  Congress  did  not  create 
for  them  any  right  to  recover,  although 

(1)  30  Law  J.  Hep.  U.B.  81 ;  Law  Bep.  b  Q,B, 
244. 
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it  oonBtitated  a  tribanal  before  which 
they  could  advance  a  claim.  The  money 
given  by  the  United  States  G-overnment 
was  given  as  though  there  had  been  a 
general  snbscription  to  reimburse  losers 
in  trade  owing  to  the  war;  it  was  not  given 
in  respect  of  the  loss  of  the  subject-matter 
of  the  insurance.  Bandal  v.  Cochran  (2) 
and  BlaoMwpot  v.  Ba  Oosta  (3)  do  not 
conflict  with  this  argument,  for  the  cir- 
cumstances of  those  cases  distinguish 
them  from  the  present  case :  the  letters  of 
reprisals  in  the  former  case  were  issued 
for  the  express  purpose  of  compensating 
the  owners  of  vessels  which  had  been 
destroyed,  and  in  the  latter,  the  money 
paid  was  held  to  be  part  of  the  salvage. 
In  Oracie  v.  The  New  York  Insurance 
Oompany  (4)  the  underwriters  contested 
their  obligation  to  pay  the  amount  of  the 
bond,  as  they  alleged  there  was  a  spes 
recuperandi ;  the  judgment  of  Kent,  C.J., 
was  that  the  spea  recuperandi  was  too 
remote,  although  he  held  that  if  there- 
after the  Gt)vemment  of  the  United 
States  should  recover  anything,  it  would 
hold  that  as  trustee  for  the  party  entitled. 
Moreover  there  is  no  state  of  facts  in 
which,  if  the  underwriters  are  entitled  to 
recover,  they  cannot  sue  in  the  name  of 
the  assured ;  whereas  if  in  this  case  the 
assured  were  to  sue  on  behalf  of  the 
underwriters,  they  could  only  recover  by 
means  of  a  fraud,  as,  if  the  true  facts 
were  stated  to  the  Court,  the  suit  would 
be  barred  by  the  Act  of  Congress.  The 
value  of  the  cargo  agreed  on  in  a  valued 
policy  is  not  an  estoppel  for  all  purposes, 
but  only  for  the  purpose  of  insurance — 
Irving  v.  Manning  (5). 

Butt  (Cohen  and  Hollams  with  him), 
for  the  plaintifis. — The  question  is  shortly 
whether  this  money  was  paid  as  a  gra- 
tuity or  not;  and  if  it  was  not,  then 
whether  this  right  is  pursuant  to  the 
principle  laid  down  in  The  North  of  Eng- 
land  Insurance  Association  v.  Armstrong 
(1)  subrogated  to  the  underwriters,  and 
further,  whether,  if  this  be  so,  the  Act  of 
Congress  prevents  them  from  recovering 
the  money  paid.     The  rights  of  under- 

(2)  1  Vea.  sen.  98. 

(3)  1  Eden,  130. 

(4)  8  Johnson,  New  York  Bep.  183. 

(5)  1  H.L.  Cas.  287. 


writers  are  stated  to  be,  '*  that  where  one 
person  has  agreed  to  indemnify  another 
he  will,  in  making  good  the  indemnity,  be 
entitled  to  succeed  to  all  the  ways  and 
means  by  which  the  person  indemnified 
might  have  protected  himself  against  or 
reimbursed  himself  for  the  loss'  — jSmjp- 
son  V.  Thomson  (6).  It  was  decided  in 
Stewart  v.  The  Qreenock  Marine  Insurance 
Company  (7)  that  to  constitute  a  total  loss 
actual  annihilation  is  not  necessary  ;  bat 
that  on  claiming  as  for  a  total  loss  the 
assured  must  give  up  to  the  underwriters 
all  benefit  and  advantage  belonging  or 
incident  to  the  property.  There  is  sub- 
rogation implied  in  the  contract  of  insur- 
ance, and  the  implication  is  that  the 
assured  will  pay  over  to  the  underwriters 
all  moneys  received  by  them.  All  money 
that  in  circumstances  similar  to  these 
comes  into  the  hands  of  the  assured  is 
salvage,  and  this  money  is  a  sum  received 
in  respect  of  the  cargo,  so  that  it  is  al- 
ready recovered  by  the  assured,  and  there 
is  not,  as  in  the  case  of  Qracie  v.  The  New 
York  Insurance  Compaq  (4),  a  mere 
shadowy  prospect. 
Hardy,  in  reply. 

Bbamwell,  L.J. — I  am  unable  to  agree 
with  the  opinion  of  Lord  Coleridge,  and 
with  that  which  Lord  Justice  Baggallay 
has  formed  in  this  case.  The  matter  is 
short  and  presents  no  complication  of 
facts,  so  that  it  does  not  appear  to  mo 
that  there  would  be  any  advantage  in  our 
postponing  our  judgment.  I  do  not  differ 
from  a  word  of  Lord  Coleridge's  judg- 
ment. He  says  that  two  points  arise  in 
the  case,  and  that  they  are —  "  First,  is  the 
value  in  the  policies  which  have  been  paid 
absolutely  conclusive  in  case  of  actual 
total  loss  between  the  parties  to  tiie 
policy?  Secondly,  was  the  paymoit  of 
their  money  to  the  defendants  more  Uian 
a  free  gift,  a  pure  act  of  grace  on  the 
part  of  the  United  States?"  I  think 
that  a  third  and  a  material  point  arises, 
which  is,  whether  the  payment  of  this 
money  was  a  gift  which  can  be  held  to  be 
a  portion  of  the  salvage  of  the  thing  in- 
sured.    It  appears  to  me  that  this  is  the 

(6)  Law  Bep.  3  App.   Ou.  279,'  at    p.  284 
(Scotch). 

(7)  2  H.L.  Gas.  169. 
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qoestioii  on  wbicli  our  decision  mnst  tarn. 
Lord  Coleridge  deals  with  the  first  ques- 
tion, and  concludes  that,  if  the  awarding 
of  the  money  in  question  was  a  mere  act 
of  grace  on  the  part  of  the  United  States 
Government,  the  action  would  not  he 
maintainable.  He  then  proceeds :  "  It  is, 
therefore,  no  doubt  clear  that  the  defen- 
dants could  have  had  no  legal  claim 
capable  of  being  enforced  against  the 
United  States  in  their  sovereign  character. 
Bat  it  seems  to  be  equally  clear,  as  the 
result  of  great  authorities  both  in  Eng- 
land and  America,  that  if  a  country  puts 
a  fund  of  this  sort  in  course  of  distn- 
bation  by  regular  process  amongst  such 
of  its  subjects  as  are  morally  entitled  to 
share  in  the  fund,  then  what  their  sub- 
jects so  recover  they  recover  as  a  right, 
not  perhaps  enforceable  by  law,  but  yet 
with  such  a  character  of  moral  equity 
abont  it  as  makes  them,  in  respect  of  what 
they  so  recover,  trustees  for  those  who 
in  equity  and  justice  are  entitled  to  it." 
Now  I  agree,  if  I  may  say  so,  in  substance 
with  that  reasoning.  I  think  that,  if  the 
money  in  question  had  been  awarded  to 
the  defendants  on  account  of  the  cargo 
taken  by  the  Alabama  simplicHerj  it  would 
then  have  formed  a  portion  of  the  salvage, 
and  would  be  within  the  principles  of  the 
cases  which  have  been  cited.  The  principle 
of  those  cases  is  that,  if  a  person  receives 
money  given  by  the  Sovereign  in  com- 
pensation  for  loss,  he  is  bound  to  hand  it 
over  to  those  who  are  entitled  to  the  sal- 
vage. But  I  think  that  this  reasoning 
omits  to  consider  the  third  question  in 
the  case,  which  is,  whether  this  money 
was  a  free  gift  or  whether  it  was  g^ven  in 
the  way  of  salvage.  If  reference  be  made 
to  the  Act  of  Congress,  it  appears  to  me 
that  the  money  was  not  given  on  account 
of  any  insured  claim.  It  says  in  effect 
that  no  claim  is  to  be  admitted  in  respect 
of  which  compensation  has  been  received 
from  an  insurance  company,  and  that  no 
claim  is  to  be  admitted  on  behalf  of  any 
insorance  company ;  that  if  a  person  has 
insured  his  goods  by  a  valued  policy  for 
less  than  the  real  value  of  the  goods,  he 
is  to  receive  nothing  in  respect  of  the 
policy,  but  that  if  the  compensation 
which  he  receives  from  the  insurer  is  not 
equal  to  the  loss  sustained,  he  is  to  have 


XICHAELMAS  1880  to  lOCHAELMAS  1881. 


287 


an  allowance  and  indemnity  in  respect  of 
the  difference.  I  am  of  opinion,  therefore, 
that  what  the  defendants  received  was 
not  part  of  the  salvage.  Suppose  the 
case  put  in  argument,  of  a  subscription, 
or  suppose  that  a  grant  was  made  for  the 
encouragement  of  the  insertion  of  mode- 
rate values  in  policies,  and  that  a  person 
received  from  this  grant  an  indemnity  in 
the  case  of  a  loss,  I  do  not  think  that  in 
such  a  case  the  money  so  paid  would  be 
part  of  the  salvage.  Suppose  that  these 
defendants  were  to  apply  to  the  American 
tribunal,  and  to  say  that  they  were  still 
not  indemnified,  inasmuch  as  an  English 
Court  had  directed  them  to  pay  over  the 
money  they  had  received  to  the  insurer, 
what  would  happen  then  ?  Suppose  that 
a  cargo  arrived  safe  after  all,  and  that 
the  owners  received  the  benefit  of  the 
full  value  of  the  cargo,  would  the  under- 
writers be  entitled,  having  paid  the  policy 
moneys,  to  recover  more  than  the  insured 
amount  ? 

Suppose  that,  in  the  cases  cited,  pro- 
ceedings had  been  taken  in  the  name  of 
the  underwriters  alleging  that  they  were 
really  en  titled,  in  those  cases  such  an  action 
could  have  been  maintained;  but  could 
such  an  action  so  brought  in  this  case 
have  been  maintained  in  the  United 
States  ?  Could  the  underwriters  have 
gone  before  the  Court  of  Commissioners 
there  ?  They  could  not ;  and  in  truth 
this  money  was  not  given  in  respect  of 
the  loss,  but  in  respect  of  an  under-insur- 
ance,  and  the  distribution  of  it  comes 
under  the  maxim  cujtts  est  dare  ^ua  est 
disponere, 

Bagqallat,  L.  J. — I  am  unable  to  agree 
with  the  opinion  of  my  colleagues.  I 
think  that  the  judgment  and  the  reasons 
for  that  judgment  given  by  Lord  Cole- 
ridge are  right,  and  I  agree  with  them. 
If  this  money  was  given  to  the  defen- 
dants as  a  mere  act  of  grace  on  the  part 
of  the  United  States  Government  then 
the  case  on  behalf  of  the  plaintiffs  would 
not  be  well  founded  ;  but  it  appears  to 
me  that  the  circumstances  of  the  present 
case  bring  it  within  the  principle  of  the 
cases  decided  by  Lord*  Hardwicke  and 
Lord  Northington.  In  those  cases  the 
fund  to  be  distributed  was  similar  in  its 
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origin  to  that  with  which  we  have  here  to 
deal.     The  English  Grovemment  in  those 
cases  and  the  United  States  Government 
in  this  case  conld  deal  with  the  money  as 
they  thought  fit;    they  both,   however, 
determined  to  distribute  it  in  a  certain 
way.      In  the  case  of  Blaamopot  v.  Ba 
Costa  (3)  there  was  a  commission  and  a 
distribation  under  that  commission  just 
as  in  the  present   case;  the  money  re- 
ceived was  considered  to  be  a  portion  of 
the  salvage  and  a  retribution  to  the  nnder- 
writers ;  the  facts  seem  to  me  to  be  the 
same  as  here,  and  I  cannot  but  think  the 
same  principle  applies  in  the  present  case. 
It  is  said  that  what  was  here  received 
from  the  United  States  Government  was 
not  paid  in  respect  of  anything  covered 
by  the  insurance,  but  that  it  was  paid 
in  respect  of  the  difference  between  the 
amonnt  for  which  the  cargo  was  insured 
and  the  real  value  of  that  cargo.     But 
these  policies  were  valued  policies,  and  on 
the  principle  laid  down  in  the  case  of  The 
North  of  Englcmd  Insurance  Association 
V.  Armstrong  (I),  I  think  that  the  insurers 
are  entitled  to  be  paid  all  that  has  been 
recovered  in  respect  of  the  loss.     It  is 
clear  that  the  claim  made    before  the 
Court  of  Commissioners   was  based  en- 
tirely on  the  damage  done  to  the  ship  and 
cargo,  the  subject-matter  of  the  insur- 
ance.    I  therefore  think  that  this  action 
is   well   founded,   and   that    the    appeal 
should  be  dismissed. 

Brett,  L.J. — Having  had  opportunities 
during  the  argument  of  discussing  this 
point,  which  is  simple,  though  I  do  not 
say  it  is  easy,  it  does  not  seem  necessary 
to  take  time  to  consider  our  judgment  as  I 
should  naturally — Lord  Justice  Baggallay 
having  a  different  opinion  on  this  case — 
wish  to  do.  The  money  in  question  was 
in  the  first  place  received  bv  the  United 
States  Government  from  Great  Britain 
under  a  treaty.  The  United  States  Go- 
vernment did  not  bind  itself  iu  any  way 
as  to  the  disposal  of  that  money,  and  was 
under  no  obligation  to  give  any  to  the 
defendants  or  to  any  persons  in  a  similar 
position.  It  may  well  be  that  if  the 
United  States  Government  had  paid  over 
part  of  this  money  to  the  defendants  as  a 


portion  of  the  salvage,  or  in  some  way  in 
respect  of  their  loss,  the  money  so  paid 
would  belong  to  the  underwriters.  The 
principles  laid  down  in  the  cases  before 
Lord  Hardwicke  and  Lord  North  ington 
might  effect  that.  I  doubt  whether  those 
decisions  were  based  on  the  principle  that 
the  money  then  in  question  was  in  the 
hands  of  the  British  Government  to  give 
as  a  free  gift  or  to  withhold  at  its  plea- 
sure. I  think  that  the  principle  of  those 
decisions  was  that  the  Gk>vemment  had 
recovered  the  money  for  certain  persons, 
and  I  would  venture  to  add  that  if  those 
cases  were  decided  on  the  supposition  that 
the  money  was  in  the  hands  of  the  Go- 
vernment to  be  distributed  as  a  free  gift^ 
I  should  be  unable  to  follow  them  as 
authorities.  If,  however,  the  money  in 
question  in  the  present  case  was  paid  as 
part  of  the  salvage,  then  thoee  cases 
would  be  binding  authorities. 

I  think  that  the  true  g^und  on  which 
our  decision  should  rest  is,    that  this 
money  was  in  the  hands  of  the  United 
States  Government  in  such  a  way  that 
the  distribution  of  it  to  the  defendants 
and  other  persons  was  a  pare  gi^  and 
that  it  was  not  paid  over  as  part  of  the 
loss  sustained  by  the  defendants  or  as 
salvage.     The  Government  refosed  to  pay 
anything  in  respect  of  losses  covered  fay 
insurance ;  but  the  Gt>vemment  made  a 
gift  to  persons  like  the  defendants  who 
had  not  insured  their  goods  to  their  fall 
value,  and  this  was  done  in  pursaanoe  of 
the  provisions  of  the  Act  of  Congress,  to 
which  reference  has  been  made.     The 
assured  could  not  recover  this  money  in 
England,  they  could  only  sue-— if  that  be 
the  right  word — ^in  the  United  States 
before  the  commissioners  M>pointed  for 
that  purpose.     In  all  the  English  cases 
the  assured  has  been  allowed  to  recover 
if  he  informs  the  Court  that  he  has  been 
paid  and  that  he  sues  for  the  insarers, 
and  the  underwriters  recovered  if  they 
sued  in  the  name  of  the  assured ;  bat  this 
is  not  so  with  respect  to  claims  made 
under  this  Act  in  the  United  States.    The 
assured  in  such  a  case   would  receive 
nothing  if  the  facts  were  troly  stated, 
and  it  appeared  that  they    were  really 
claiming  on  behalf  of  the  insuiers.    The 
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case  is  more  like  that  pat  by  Lord  Black- 
burn in  Simpson  y.  Thomson  (8).  The 
Act  of  Congress  makes  this  money  to  be 
a  pore  gift  and  not  salvage,  and  this 
appears  to  me  to  distinguish  the  present 
case  from  those  relied  on  by  the  plain- 
tiffs. In  my  opinion,  therefore,  this  ap- 
peal must  be  allowed. 

Judgment  reversed    aaid  entered  for 
defendants. 


SdicitorB — Waltons,  Bnbb  &  Co.,  for  plaintifiB ; 
Markby,  Stewart  &  Co.,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1880.     1 
Doc    10    I  MANZONl   V.    DOUGLAS. 

Negligence— Horse  hoUing  without  As^ 
Hgnahle  Cause. 

A  horse  being  driven  in  a  public  thorough. 
fare^  suddenly^  and  from  no  apparent  or 
assignable  causey  bolted,  and  notwithstand' 
ing  the  efforts  of  the  driver,  who  was  not 
shewn  Urbe  lacking  in  shiU,  became  totally 
unmanageahle  and  caused  injury  to  plains 
iiff : — ^Held,  tha^t  there  was  no  evidence  for 
the  jury.  ^^^,  further,  thai  there  was  no 
evidence  of  negligence  for  the  jury  arising 
from  the  fact  that  the  horse  cast  a  shoe 
direcUy  after  he  bolted,  and  that  the  driver 
did  not  caU  out  or  give  any  warning. 

Hammack  v.  White  (11  GonL  B.  Rep. 
N.S.  688 ;  31  Law  J.  Rep.  C.P.  129)  con^ 
firmed. 

This  was  an  action  for  damans  for 
personal  injury  to  the  plaintiff  by  the 
alleged  negligence  of  defendant's  servant, 
which  was  remitted  to  the  Westminster 
County  Conrt  for  trial  under  30  &  31 
Vict.  c.  142.  8. 10. 

The  plaintiff  was  walking  along  the 
foot  pavement  in  Gockspnr  Street,  on  the 
9th  of  Jane,  1879,  when  he  was  knocked 
down  from  behind.  He  did  not  hear  any 
one  call  out  or  shont. 

(8)  Law  Bep.  8  App.  Cas.  279,  at  p.  293 
(Sco(eh> 

Tok  60.— Q3.,  CP.  &  EzcH. 


One  Davis,  who  saw  the  accident,  said 
that  a  brongham  came  from  Charing 
Gross  towards  the  Haymarket  at  the  rate 
of  twelve  to  fonrteen  miles  an  hour.  The 
coachman  was  doing  his  utmost,  but  could 
not  stop  the  horse,  which  was  galloping. 
When  opposite  Waterloo  House  the  horse 
slipped  up  and  fell  over  the  kerb.  Evi- 
dence was  tendered  by  the  plaintiff  as  to 
the  state  of  the  horse's  shoes,  on  the 
ground  that  to  drive  a  horse  with  an  im- 
proper shoe  was  negligent  driving,  but 
was  objected  to  by  the  defendant's  coun- 
sel, and  rejected  by  the  Judge.  A  pro- 
posed amendment  of  the  statement  of 
claim  by  inserting  the  words  ''  or  by  the 
negligence  of  your  servant  in  neglecting 
to  take  care  that  the  horse  was  properly 
shod,"  was  objected  to  by  the  defendant's 
counsel,  and  the  Judge  refused  leave  to 
amend. 

One  Raynes,  who  did  not  see  the  acci- 
dent, gave  evidence  of  the  horse  casting 
a  shoe  opposite  the  railway  booking-office 
near  Scotland  Yard,  and  another  in  about 
three  strides.  In  cross-examination  he 
said  that  the  coachman  was  doing  his 
utmost  to  stop  the  horse,  but  had  no  con- 
trol over  it. 

It  was  submitted  on  behalf  of  the  de- 
fendant that  there  was  no  evidence  of 
negligence  to  go  to  the  jury. 

The  Judge,  on  the  authority  of  jSani- 
ma^k  V.  White  (1),  nonsuited  the  plaintiff. 

A  rule  nisi  having  been  obtained  for  a 
new  trial, 

PoUard,  for  the  defendant,  shewing 
cause,  argued  that  on  the  authority  of 
Hammock  v.  Wkiie  (1)  and  Ootton  v.  Wood 
(2),  cited  in  Smith  v.  The  Great  Eastern 
Railway  Company  (8),  the  nonsuit  was 
right  as  it  lay  on  the  plaintiff  to  bring 
some  affirmative  reasonable  evidence  of 
negligence,  and  that  for  him  to  adduce 
evidence  consistent  alike  with  negligence 
or  with  no  negligence  was  not  enough. 

E.  Morton  Daniel,  for  the  plaintiJBT,  in 
support  of  the  rule,  contended  that  the 
cases  of  Hammack  v.  White  (1)  and  Cotton 

(1)  11  Com.  B.  Rep.  N.S.  588  ;  31  Law  J.  Eep. 
CJP  129 

(2)  8  Com.  B.  Rep.  N.S.  668  ;  29  Law  J.  Rep. 
C.P  33. 

(3)  36  Law  J.  Rep.  C.P.  22 ;  Law  Rep.  2  C.P.  4. 

2P 


290 


QXTBEK'S  BENCH,  OOUMON  PLEAS  AMD  EXOHEftUBB. 


[N.8. 


Namoni  y,  Douglas,  CJ*, 

v.  Wood  (2)  did  not  apply.  The  former 
case  was  decided  on  the  ground  that  all 
had  there  been  done  to  prevent  the  acci- 
dent, bat  there  was  in  this  case  no  evi- 
dence to  shew  what  caused  the  horse  to 
bolt,  and  when  it  was  bolting  there  was 
no  warning  given  to  foot  passengers,  as 
far  as  the  evidence  shewed,  by  shoaling 
or  otherwise  giving  an  alarm.  It  should 
therefore  have  been  left  to  the  jury  to 
say  if  this  was  negligence.  There  was 
some  evidence,  and  that  reasonable,  of 
negligence,  and  therefore  that  should 
have  been  left  to  the  jurv — Bridges  v.  The 
North  London  Bailioay  Uompany  (4).  An 
inference  of  negligence  arises  from  the 
horse  casting  a  shoe,  and  inferences  from 
matters  of  &ct  are  for  the  jury.  The 
cases  of  Hammock  v.  White  (1)  and 
Cottoti  v.  Wood  (2)  do  not  therefore  apply, 
but  if  they  did  they  are  no  longer  autho- 
rities. In  support  of  this  contention 
the  learned  counsel  cited  the  following 
cases:  Mitchi  v.  Alestree  (5),  Christie  v. 
Qrifjys  (6),  Byrne  v.  Boodle  (7),  ScoU  v. 
The  London  Dock  Company  (8),  Briggs 
v.  Oliver  (9),  Kearney  v.  The  London, 
Brighton  and  So^Uh  Coast  Railway  Ooni' 
pany  (10)  and  Simson  v.  The  Oenerdl 
Omnibus  Company  (11). 

Denman,  J. — I  think  this  nonsuit  was 
right.  The  first  consideration  is  as  to 
whether  the  case  of  Hammock  v.  White 
(1)  is  still  an  authority  and  not  overruled. 
The  earlier  cases — Mitchi  v.  Alestree  (5) 
and  Christie  v.  Qriggs  (6) — do  not  touch 
the  point,  as  the  case  in  Ventris  turned 
on  the  plaintifl'*s  knowledge  of  the  wild, 
unbroken  nature  of  the  horse,  and  on  the 
danger  of  exercisiug  such  an  animal  in  a 
public  thoroughfare;   and  in  Christie  v. 

(4)  43  Law  J.  Rep.Q.B.  161  ;  Law  Rep  7  H.L. 
Cus.  213. 

(6)   1  Vent.  295. 

(6)  2  Campb.  79. 

(7)  2  Hurl.  &  C.  722 ;  33  Law  J.  Rep.  Exch. 
13. 

(8)  3  Hurl  &  C.  696 ;  34  Law  J.  Rep.  Exch. 
220. 

(9)  4  HupI.  &  C.  403  ;  35  Law  J.  Rep.  Exch. 
163. 

(10)  39  Law  J.  Rep.  Q.B.  200;  Law  Rep.  6 
Q.B.  769. 

(11)  42  Law  J.  Rep.  C.P.  112;  Law  Rep.  8 
0.?.  190. 


Qriggs  (6)  the  dui^  incumbent  on  the 
proprietor  of  a  pubuo  carriage  to  afford 
one  reasonably  fit  for  its  purpose  was  the 
ground  of  the  decision.  No  case  of  later 
date  than  these  two  decides  that  Ham- 
mack  V.  White  (1)  is  not  law.  It  has  been 
often  cited  without  objection,  and  often 
with  approval  on  the  part  of  the  Jadges. 
Except  the  case  last  cited  by  the  counsel 
for  the  plaintiff  all  the  cases  deal  with 
inanimate  creatures  and  accidents  arising 
from  some  mismanagement  of  them.  It 
was  said  in  the  judgment  of  Erie,  C.J., 
in  the  case  of  Scott  y.  The  London  Dock 
Company  (8)  that  "there  must  be  reason, 
able  evidence  of  negligence.  But  where 
the  thing  is  solely  under  the  management 
of  the  defendant  or  his  servants,  and  the 
accident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen  to  those  who 
have  the  management  of  machinery  and 
use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by 
the  defendants,  that  the  accident  arose 
from  want  of  care."  But  this  was  in 
reference  to  a  case  where  some  bags  of 
sugar  slung  from  a  crane  above  a  public 
thoroughfare  fell,  from  some  caase  not 
assigned,  and  injured  a  foot  passenger. 
But  the  two  cases  differ  in  toto—Sk  bale 
of  goods  falling  and  a  horse  bolting ;  and 
it  would  require  a  great  deal  to  make  me 
think  that  the  same  principle  governs 
the  two,  for,  to  apply  the  words  of  Erie, 
C.  J.,  can  it  be  said  that  a  horse  bolting 
is  such  an  accident  as  in  the  ordinary 
course  of  things  would  not  ocoar  if  those 
who  have  the  management  use  proper 
care  ?  It  is  impossible  to  say  that  hoi'ses 
do  not  sometimes  bolt  without  any 
fault  on  the  part  of  those  who  have  the 
management  of  them.  That  somethinff 
coming  suddenly  into  a  horse's  head 
should  render  it  uncontrollable  is  only 
a  natural  thing,  and  there  need  be  no 
misconduct  on  the  part  of  the  driver 
or  rider.  There  was  not  a  question  put 
as  to  the  bolting  being  caused  by  negli- 
gence, and  I  do  not  think  we  should 
stretch  the  meaning  of  the  words  in  Scott 
V.  Tlte  London  Dock  Company  (8)  to  the 
prejudice  of  the  defendant.  The  case  of 
Simsmi  V.  The  OeneraX  Omnibus  Company 
(11)  is  more  germane,  and  on  the  first 
blush   seems  to  oveirtde  Hammock  t# 
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Mamtimi  y.  Douglas,  C^, 

White  (1)  ;  but  the  judgment  is  fonnded 
on  a  gronnd  that  in  no  way  oTermles 
Hammock  y.  WhUe  (1),  namely,  the  duty 
of  a  *'  person  keeping  a  public  conveyanoe 
to  provide  proper  horses,  and  such  as  will 
not  endanger  his  passengers."  Bat  that 
is  not  this  ease  where  the  horse  of  a  pri- 
yafce  person  suddenly  bolts,  without  any 
neglisenoe  on  the  part  of  the  driver.  I 
therefore  think  ihsX  Hammock  v.  White 
(1)  is  still  law.  That  being  so,  I  think 
the  County  Court  Judge  was  right  in 
nonsuiting  the  plaintiff.  The  plaintiff  in 
his  statement  of  claim  alleges  that  the 
brougham  was  being  driven  negligently, 
and  injury  was  in  consequence  caused  to 
Him.  The  evidence  was  this :  The  plaintiff 
was  on  the  pavement  in  Cockspur  Street 
and  was  knocked  down  by  the  defen- 
dant's horse.  When  cross-examined  he 
said  he  heard  no  one  call  out.  There 
was  evidence  of  a  passer-by  that  the 
coachman  did  all  he  could  to  stop  the 
horse;  and  a  witness  deposed  to  the 
fiust  that  the  horse  cast  a  shoe  after  it 
had  bolted  for  about  twenty  yards,  so 
that  the  evidence  of  improper  shoeing, 
which  was  objected  to  on  the  part  of  the 
defendant,  and  rightly  rejected  by  the 
Judge,  would,  if  admitted,  have  carried 
the  case  no  further.  Looking  at  the  case 
as  a  whole,  I  think  there  was  no  evidence 
of  n^ligence  on  the  part  of  the  driver. 
Ab  regards  the  fttct,  if  fikst  it  was,  that  the 
coachman  did  not  shout  out  and  warn  the 
plaintiff,  this  is  not  alleged  as  a  specific 
head  of  negligence,  but  is  only  a  matter 
of  evidence.  Bub  suppose  there  were  no 
calling  out,  it  is  not  clearly  shewn  that 
the  accident  was  due  to  that.  Calling  out 
would  not  have  averted  the  accident,  and 
if  it  would,  there  was  no  evidence,  bevond 
the  plaintiff's  statement  that  he  dia  not 
hear  it,  that  there  was  no  shouting.  The 
whole  occurrence  took  place  in  a  few 
moments,  and  absence  of  warning  could 
not^  under  the  circumstances,  raise  an  in- 
ference of  negligence.  We  cannot,  there- 
fore, distinguish  this  case  from  Hammock 
T.  Whiie  (1).  The  nonsuit  therefore  was 
Tiffht,  and  this  rule  must  be  discharged. 

liiHDLKT,  J. — ^I  am  of  the  same  opinion. 
The  plaintiff  was  lawfully  on  the  footj^th 
and  was  knocked  down  by  a  horse  driven 
by  the  defendant's  servant  in  a  brougham. 
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The  case  does  not  stop  there,  however,  or, 
if  it  did,  there  might  be  a  prima  facie 
case  of  negligence ;  but  it  was  explained 
by  the  evidence  for  the  plaintiff  that  the 
defendant's  servant  had  lost  all  control 
over  the  horse  which  had  bolted.  The 
cause  of  the  horse  running  away  is  not 
shewn  by  the  evidence,  and  I  cannot  see 
in  that  evidence  any  support  of  the  alle- 
gation of  negligence.  But  it  is  said  that 
negligence  must  be  inferred  from  the  fsict 
that  the  driver  did  not  call-  out  or  give 
any  warning.  Surely  this  cannot,  under 
the  circumstances,  be  construed  into 
evidence  of  negligence.  The  man  was 
struggling  with  the  horse  and  in  fear  of 
his  own  life:  he  was  concentrating  his 
energy  on  the  horse.  How  could  the 
coolest  man  be  expected  to  give  warning 
to  others  in  such  a  case  ?  The  casting 
the  shoes  is  another  fact  from  which  it  is 
said  negligence  should  be  inferred;  but 
casting  a  shoe  while  a  horse  is  running 
away  cannot  surely  be  evidence  of  negli- 
gent driving.  It  cannot  be  said,  either,  that 
the  mere  ^ict  of  bolting  raises  a  prima 
facie  presumption  of  negligence.  Horses 
run  away  for  all  sorts  of  reasons,  and  no 
such  inference  can  be  drawn  from  the 
mere  fact  of  bolting. 

It  is  said  that  Mammock  v.  White  (1) 
has  been  overruled,  as  also  Cotton  v.  Wood 
(2),  but  I  find  no  case  expressly  over- 
ruling them,  and  the  principle  laid  down 
by  Erie,  C.J.,  in  the  case  of  Scott  v.  The 
London  Dock  Oonipany  (8)  is  not  opposed 
to  the  principles  on  which  they  were  de- 
cided. The  rule  should  therefore  be  dis- 
charged. 

Rule  discharged  with  costs* 


SolicitoTB^F&rlow  &  Jackson,  for  plaintiff 
Mejnell  &  Pemberton,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Exchequer  Division.) 

1880.       1    WINSPBAB    V.     THE    ACCIDENT 


Nov.  29 


.} 


mSUBANCE   COMPANY.^ 


Insurance  —  Policy,  Construction  of — 
Death  or  Injwry  by  Accident — Drowning. 

A  policy  of  insurance  against  death  or 
injury  by  accident  contained  a  proviso  thai 
''  the  insured  shall  not  be  entitled  to  make 
any  claim  under  this  policy  for  any  injury 
from  any  accident,  unless  such  injury  shall 
be  caused  by  some  outward  and  visible 
meoAis  of  which  proof  satisfactory  to  the 
directors  can  be  furnished*' ;  and  that  'Hhis 
insurance  shall  not  extend  to  ...  .  any 
injury  caused  by  or  arising  from  natural 
disease  or  weakness,  or  exhaustion  conse^ 
quent  upon  disease,  .  .  .  or  to  any  death 
arising  from  disease,  although  such  death 
may  have  been  accelerated  by  a^ccident.** 

The  insured  was  seized  with  an  epi- 
leptic fit  whilst  crossing  a  shallow  stream, 
and  fell  down  in  the  water  and  was  drowned. 
He  did  not  sustain  any  personal  injury 
to  occasion  death  other  than  drouming : — 

Held  (affirming  the  judgment  of  the  Ex^ 
chequer  Division),  that  the  circumstances  of 
the  insured's  death  were  not  such  as  to  relieve 
the  insurance  company  from  liability  within 
the  terms  of  the  proviso. 

Appeal  from  a  jadgment  of  the  Ex- 
cheqner  Division  on  a  Special  Case. 

The  action  was  to  recover  on  a  policy  of 
insarance  against  accident.  The  follow, 
ing  were  the  material  facts  stated  in  the 
Special  Case : — 

The  plaintiff  was  the  executrix  of  Wil. 
Ham  Winspear,  who  effected  a  policy  of 
insurance,  dated  the  6th  of  February,  1879, 
for  1,000^.,  with  the  defendant  company. 
The  policy  contained  a  clause  <*  that  if  at 
any  time  before  the  expiration  of  one  year 
from  the  date  of  this  policy,  or  at  any 
time  thereafter  whilst  the  insured  shall 
duly  pay  the  above-mentioned  premium, 
according  to  the  provisions  and  condi- 
tions of  this  policy,  or  any  increased  or 
decreased  premium  agreed  to  be  re- 
ceived by  the  directors,  the  insured  shall 
sustain  any  persoaal  injury  caused  by  ac- 
cidental, external  or  visible  means,  within 

*  Coram  Lord  Coleridge,  C.J. ;  Baggallay,  L.J.; 
find  Brett,  L.  J, 


the  intention  of  this  policy,  and  the  prori^ 
sions  and  conditions  thereof,  and  the 
direct  effect  of  such  injury  shall  oocasion 
the  death  of  the  insured  wiiMn  three 
calendar  months  from  the  happening  of 
such  injury,  then  the  funds  and  property 
of  the  company  shall  be  subject  and  lii^le 
to  pay  to  the  legal  persoiuJ  representa- 
tives of  the  insured,  within  three  calendar 
months  after  it  shall  have  been  proved 
to  the  satisfaction  of  the  directors  of  the 
company  that  the  death  of  the  insured  was 
occasioned  as  aforesaid,  the  amount  in^ 
sured  under  the  provisions  of  this  policy." 

The  policy  further  contained  an  agree- 
ment by  the  company  to  pay  a  weekly 
compensation  in  case  the  injury  to  the 
assured  should  not  prove  &tal,  and  a 
proviso,  of  which  the  material  parts  are 
as  follows :  "  Provided  further,  that  the 
insured  shall  not  be  entitled  to  malce 
any  claim  under  this  policy  for  any  in- 
jury from  any  accident,  nnlees  such 
injury  shall  be  caused  by  some  ontwaid 
and  visible  means  of  which  proof  satis- 
f actoiy  to  the  directore  can  be  furnished ; 
and  that  this  insurance  shall  not  extend 
to  death  by  suicide,  whether  felonious  or 
otherwise,  or  to  any  injury  caused  by  or 
arising  from  natural  disease  or  weakziess, 
or  exhaustion  consequent  upon  disease,  or 
by  any  medical  or  surgical  treatment,  or 
operation  rendered  necessary  by  disease, 
or  to  any  death  arising  ftom  disease,  al- 
though such  death  may  have  been  acce- 
lerated by  accident." 

Paragraph  4  of  the  case  stated  that 
'*  whilst  the  policy  was  in  force— that  is  to 
say,  on  the  26th  of  May,  1879 — ^theinsnred, 
whilst  crossing  and  fording  a  stream  or 
brook,  .  .  .  was  seized  with  an  epileptb 
fit,  and  whilst  in  such  fit  fell  down  in  the 
said  stream  or  brook,  and  there  and  then, 
whilst  suffering  such  fit,  was  drowned  in 
the  watera  of  the  said  stream  or  brook. 
The  insured  did  not  sustain  any  personal 
injury  to  occasion  death  other  than  drown- 

5; 

The  question  for  the  opinion  of  tiie 
Court  was,  whether  the  death  happened 
under  such  ciroumstanoee  as  to  entitle 
the  plaintiff  to  make  a  claim  under  the 
policy  in  respect  of  the  death  of  the  in- 
sured. 

The  Exchequer  Division  gave  jndg- 
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ment  for  the  plaintiff,  holding  that  the 
death  was  occasioned  hy  snch  an  acci- 
dental injury  as  to  make  the  defendant 
oompany  liable  under  the  policy. 
The  defendant  company  appealed. 

Oohen  and  Oainrford  Bmce^  for  the 
oompany. — The  insurance  is  against  in- 
jury or  death  caused  by  accident^  and 
the  question  here  is,  whether  the  insured's 
death  was  so  caused.  Trew  v.  The  BaiU 
vmy  Passengers  Inswance  Oompany  (1) 
decides  that  death  by  drowning  is  an  in- 
jury caused  by  accident,  and  it  is  admitted 
tha^,  apart  from  the  proviso,  the  death 
was  so  caused  here.  But  the  proviso 
directly  applies  to  prevent  the  company 
firom  being  liable.  The  injury  was 
*<  caused  by  external  and  visible  means," 
and  also  "arose  from  natural  disease." 
It  was  a  death  arising  from  epilepsy,  and 
it  is  submitted  that  Ine  proviso  does  not 
refer  merely  to  injury  caused  by  disease 
apart  fit>m  accident,  but  expresslv  refers 
to  cases  like  the  present,  where  the  acci- 
dent "  arises  firom  "  the  disease. 

[Lord  Coleridge,  C.J. — In  Reynolds 
Y.  The  AccidenkU  Insurance  Company  (2) 
death  by  drowning  in  shallow  water 
while  the  insured  was  in  a  state  of  insen- 
aibili^  was  held  to  be  caused  by  acci- 
dent.J 

There  was  no  proviso  like  this  in  Rey- 
nold's policy,  and  the  case  therefore  does 
not  apply. 

The  real,  and  not  the  proximate,  cause 
of  death  is  to  be  looked  at  in  every  case. 
In  ordinary  language  the  real  cause  of 
death  here  was  the  epileptic  fit. 

They  also  referred  to  Fitten  v.  The  Acci- 
dental Insurance  Oompany  (3),  Sinclair 
▼.  The  Maritime  Passengers  Assurance 
Oompany  (4),  Smith  v.  The  Accidental 
Insurance  Company  (5). 

JP.  0.  Crump  and  Tarleton,  for  the 
plaintiff,  were  not  required  to  argue. 
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(1)  0  HnrL  &  N.  839;  30  Law  J.  KDp.  Exch. 
817. 

(2)  22  L&w  Times  Bep.  N.S.  820. 

(8)  17  Com.  B.  Rep.  N.8.  122 ;  84  Law  J.  Bep. 
C  P.  88 

(4)  80  Law  J.  Bap.  Q.B.  77. 

(6)  89  Law  J.  Bap.  Ezcb.  211 ;  Law  Bep.  5 
BidL802.  ^ 


Lord  Coleridge,  C.J. — I  am  of  opinion 
that  this  judgment  must  be  affirmed,  and 
upon  very  plain  and  short  grounds.  The 
sti&tement  of  facts  in  the  4th  paragraph 
of  the  Special  Case  appears  to  me  a  per- 
fectly clear  statement  that  the  deceased 
died  from  drowning.  He  was  in  an  epi- 
leptic fit  no  doubt  at  the  time,  but  still 
the  cause  of  death  was  drowning,  and 
that  has  been  decided  to  be  within  the 
words  '*  accidental  injury  caused  by  ex- 
ternal and  visible  means.*'  I  am  of 
opinion  that  the  injury  from  which  the 
assured  died  was  clearly  one  the  risk  of 
which  the  defendants  had  taken  upon 
themselves  under  the  policy.  The  only 
question  left  is,  whether  it  comes  within 
the  exception  in  the  proviso.  It  is  cer- 
tainly not  within  the  first  portion  of 
the  proviso.  But  it  is  said  that  the 
further  portion  of  the  proviso  exempts 
the  defendants,  because  that  applies  to 
"  any  injury  caused  by  or  arising  from 
natural  disease,  or  weakness,  or  exhaus- 
tion consequent  upon  disease,  or  to  any 
death  arising  from  disease."  It  ap- 
pears to  me  that  the  cause  of  death,  as 
found  in  the  Special  Case,  is  not  within 
these  words.  The  cause  of  death  was 
not  '*  injury  caused  by  or  arising  from  a 
natural  disease  or  weakness,  or  exhaustion 
consequent  on  the  same,"  but  it  was  an 
injury  occasioned  by  drowning.  This 
portion  of  the  proviso  therefore  has  no 
application  to  this  case.  It  is  intended 
to  mean  what  it  says — ^that  the  company 
will  not  pay  when  the  death  is  caused 
by  or  arises  from  natural  disease.  Here 
the  death  did  not  arise  from  such  a 
cause.  The  judgment  is  right  and  must 
be  affirmed. 

Bagqallat,  L.J.,  and  Brett,  L.J.,  con- 
curred. 

Judgment  affirmed. 


Solicitors — Bird,  Moore  &  Batcliff,  agents  for  E. 
T.  Batdiff,  Birmingham,  for  plaintiff;  Wynne- 
Baxter  &  Bance,  for  defendants. 
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[IN  THE  COURT  OF  APPEAL. 
1881  1 

9    11    f  DANPOED  V,   M*ANULTY .♦ 


Practice — Action  for  the  Recovery  of 
Land — Pleading — Rtdea  of  Oourt^  1873, 
Order  XIX.  nde  15. 

Under  the  Rules  of  Court,  Order  XIX, 
rule  15,  tJie  mere  statement  by  a  defendant 
to  an  action  for  the  recovery  of  land  that  he 
is  in  possession^  puts  the  plaintiff  to  the 
proof  of  his  case.  So  held  by  tlie  Oourt  of 
Appeal, 

Appeal  from  the  jadgment  of  Stephen, 
J.,  at  the  trial. 

Action  for  the  recoveiy  of  land. 

The  statement  of  claim  was,  as  &r  as  is 
material,  as  follows : — 

1.  Benjamin  Badger,  late  of  Birming- 
ham, in  tne  connty  of  Warwick,  duly  exe- 
cuted his  last  will,  dated  the  13th  day  of 
Novemher,  1815,  and  therehy  devised  five 
freehold  messnages  and  seventeen  other 
freehold  messnages,  therein  described,  and 
all  his  real  estate,  and  the  rents  and  profits 
thereof,  to  the  use  of  his  consin,  Isaac 
Badger,  with  remainder  in  tail  male  to 
the  heirs  of  the  body  of  the  said  Isaac 
Badger,  with  like  remainder  to  the  heirs 
of  his  body,  and,  in  default,  to  the  use  of 
his  cousin,  Edward  Badger,  with  like 
remainder  to  the  heirs  of  his  body,  and, 
in  de&ult,  to  the  use  of  such  person, 
being  a  male,  and  bearing  the  surname  of 
Badger,  as  should  be  nearest  of  kin  to 
the  testator,  and  the  heirs  male  of  his 
body,  and,  in  default,  to  the  use  of  the 
testator's  own  right  heirs  for  ever. 

The  statement  of  claim  then  alleged 
that  Badger  died,  that  his  will  was  proved, 
that  the  first,  second  and  third  devisees 
died  without  issue,  that  a  son  of  an  elder 
brother  of  Isaac  and  Edward  Badger 
took  possession  of  the  property  in  ques- 
tion and  died  without  issue,  that  since 
his  death  his  trustees  had  been  in  pos- 
session of  the  real  estate  devised  by  the 
testator,  that  the  defendant  held  posses- 
sion, under  the  trustees,  of  part  of  the 
said  estate,  that  the  testator  left  an  only 

*  Coram  Bramwell,  L. J. ;  Baggallaj,  Ii.J. ;  and 
fireU,  L.  J. 


brother,  who  died,  leaving  none  bat  fe- 
male descendants,  from  one  of  whom  the 
plaintiff  was  descended. 

The  statement  of  defence  was  as  fol- 
lows : — 

"  The  defendant  is  in  possession  of  the 
said  premises  songht  to  be  reooveredin 
this  action." 

Issue. 

At  the  trial  no  evidence  was  offered  on 
either  side,  and  Stephen,  J.,  holding  that 
the  onus  of  proof  was  on  the  defendant, 
directed  a  verdict  for  the  plaintiff. 

The  defendant  appealed. 

Mellor  and  Dugdale^  for  the  appeHani. 
— The  anus  of  proof  is  oh  the  plaintiil^ 
for  that  is  the  effect  of  the  15th  rule  of 
Order  XIX.  (1).  This  defiance  is  like  the 
plea  of  not  guilty,  it  puts  the  plaintiff  to 
the  proof  of  liis  case,  for  the  rule  was 
intended  to  protect  a  defendant  in  pos- 
session. 

[Baqqaxlat,  L.J. — Does  it  do  more 
than  excuse  him  from  stating  his  title  P] 

Yes,  it  is  sufficient  for  him  to  state  the 
single  fact  that  he  is  in  possession. 

Charles  and  Graham,  for  the  plaintiff. 
—Rule  17  of  Order  XIX.  (1)  euBcta  that 
every  allegation  of  fact  not  denied  is  to 
be  taken  as  admitted,  and  none  of  the 
allegations  of  feet  of  the  plaintiff  an 
denied  by  this  statement  of  defence,  so 


(1)  Rnles  of  Court,  Order  XIX.  rule  15:  "No 
defendant  in  an  action  for  the  reooreory  of  land 
who  is  in  posseiuiion  by  himself  or  his  tenant  need 
plead  his  title,  unless  his  defence  depends  oo  an 
equitable  estate  or  right,  or  he  claims  relief  upon 
any  equitable  grounds  against  any  right  or  title 
asserted  by  the  plaintiff.  But,  ezeept  in  the  oases 
hereinbefore  mentioned,  it  shall  be  snflBeient  to 
state  by  way  of  defence  that  he  is  in  posmsioo. 
And  he  may  nevertheless  rely  upon  any  gronad  of 
defence  which  he  can  prove  except  as  hereinbelbfe 
mentioned." 

Rule  17:  "Every  allegation  of  fbet  in  any 
pleading  in  an  action,  not  being  a  petitioo  or 
summons,  if  not  denied  specifically  or  by  neoeesaiy 
implication,  or  stated  to  be  not  admitted  in  the 
pleading  of  the  opposite  party,  shall  be  taken  to 
be  admitted,  except  as  against  an  infiuit^  luatie 
or  person  of  unsound  mind  not  so  fbond  by  in- 
quisition," 
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that  the  plaintiff's  case  is  admitted,  and     ment  by  the  defendant  that  he  is  in  pos- 
he  need  not  offer  any  evidence.  session  puts  the  plaintiff  to  the  proof  of 

his  case. 
Our.  adv.  vuU.  Appeal  allowed. 


Bbamwsll,  L.J.  (on  March  11.) — This 
is  a  cnrions  one.  Mr.  Jastice  Stephen 
oonstmed  the  role  in  favoor  of  the  plain- 
iifll  I  shonld  have  done  the  same  if  I 
had  been  in  his  position,  and  so  I  under- 
stand wonld  Loni  Justice  Baggallay  have 
done.  I  may  say  that  construction  seems 
to  me  to  be  a  reasonable  one.  I  under- 
stand the  general  rule  to  be  this,  that  a 
man  in  possession  of  premises  cau  say. 
Here  I  am  and  here  1  stay,  make  out  your 
case  against  me  and  then  I  will  answer 
and  diiBpose  of  it.*  It  is  like  the  case  of 
chattel  for  the  recovery  of  which  a  person 
is  sued :  the  defendant  does  not  shew  his 
title  but  he  calls  on  the  plaintiff  to  prove 
his  title  to  the  chattel.  But  the  other 
Judges  have  been  enquired  of,  and  they 
saj  that  the  construction  put  by  the  ap- 
pliant  on  this  rule  is  correct,  that  the 
intention  of  those  who  prepared  the  rule 
was  that  it  should  receive  the  construc- 
tion contended  for  by  the  appellant,  and 
that  such  a  construction  has  been  adopted. 
We  must  therefore  hold  that  Mr.  Justice 
Stephen  was  wrong,  that  this  appeal  must 
be  allowed,  and  that  there  must  be  a  new 
trial. 

Baooallat,  L. J. — I  do  not  dissent.  I 
think  that  looking  at  rules  8,  15  and  17 
(1)  of  this  order  I  should  be  of  opinion 
ibat  Mr.  Justice  Stephen  was  right ;  bat 
it  appears  that  a  different  view  has  been 
taken  of  the  meaning  of  the  rule,  and 
therefore  the  appeal  must  be  allowed. 

Brett,  L.J. — ^My  colleagues  have  so 
gracefully  yielded  that  it  would  be  un- 
gracious in  me  to  give  reasons,  although 
I  think  I  could  give  strong  reasons  why 
the  construction  of  the  appellants  should 
prevail.  But  in  justice  to  the  framers  of 
the  rule,  who  well  knew  the  difficulty  of 
expressing  a  view  in  plain  English,  and 
Lend  Justice  Bramwell  was  one  of  them, 
I  wish  to  say  that  I  think  strong  reasons 
could  be  given  why  the  rule  was  clearly 
intended  to  express  the  view,  and  that  it 
did  express  the  view,  that  a  mere  state- 


Solicitors — S.  W.  Johnson  &  Son,  for  appellant ; 
Remnant,  Penley  &  Gmbbe,  for  respondent 


[IN  THE  COMMON  PLEAS  DIVISION.] 

Feb^fl,'  22.  }  '^^^^^  ^-  ^^^- 

County  Court — Costs  of  Action  remitted 
under  19  ^  20  Vict.  c.  108.  s.  26'-Eules 
of  Court,  Order  LV. 

The  costs  of  an  action  remitted  by  the 
Superior  Court  to  the  County  Court  for 
trial  under  19  ^  20  Vict.  c.  108.  s,  26  are 
not  within  the  jurisdiction  of  the  County 
Court.  The  action  remains  in  the  Superior 
Court ;  it  is  remitted  to  the  County  Court 
for  trial  onty^  a/nd  the  power  over  costs  con- 
f erred  by  Order  LV.  still  remains  in  the 
Superior  Court. 

Appeal  from  chambers  on  a  summons 
calling  on  the  plaintiff  to  shew  cause  why 
the  taxation  of  costs  should  not  be  re- 
viewed, or  why  so  much  of  the  judgment 
as  related  to  the  costs  of  an  action  tried 
in  the  County  Court  should  not  be  struck 
out. 

An  action  was  brought  by  the  plaintiff 
in  the  Superior  Court  m  which  he  claimed 
4AI,  for  wrongful  distress,  and  the  defen- 
dant paid  \ol.  into  Court.  The  action 
was  remitted  to  the  County  Court  for 
trial  under  19  &  20  Vict.  c.  108.  s.  26, 
and  there  tried,  when  a  verdict  passed  for 
the  plaintiff  for  the  full  amount  claimed. 
The  defendant  being  dissatisfied  with  the 
trial  obtained  a  rule  for  a  new  trial,  and 
the  cause  was  a  second  time  tried  in 
the  County  Court:  it  was  tried  by  the 
Judge  of  the  County  Court  without  a 
jary,  and  a  verdict  passed  for  the  plaintifE 
for  62.  15^.  which,  together  with  the 
amount  paid  into  Courts  raised  the  amount 
to  21Z.  15«.  There  was  a  dispute  as  to 
whether  anything  was  said  by  the  County 


296 


QtnSEirS  BENCH,  COMMON  HJEAS  AND  BXCHBDUBB. 


fN.S. 


Farmer  v.  May^  C,P, 

Court  Judge  as  io  the  costs,  but  the  Re- 
gistrar, in  the  certificate  returned  to  the 
Superior  Court  in  accordance  with  form 
65  of  19  &  20  Vict.  c.  108,  stated  the 
result  of  the  hearing  in  the  County  Court 
to  be  a  "verdict  for  the  plaintifE  for 
61,  15«.,  with  costs." 

A  summons  was  taken  out  by  the 
plaintiff  to  enter  judgment,  but  was 
abandoned.  The  plaintiff  next  obtained 
ex  parte  a  fiat  authorising  him  to  sign 
judgment  with  costs,  and  proceeded  to 
taxation  of  costs.  It  was  objected  before 
the  Master  that  the  plaintiff  was  not 
entitled  to  costs  and  the  matter  sub- 
sequently came  before  Bowen,  J.,  at 
chambers,  who  refused  to  amend  the  judg- 
ment (1).  Appeal  was  then  brougnt  by 
the  defendant  to  the  Divisional  Court 
asking  for  leave  to  strike  out  so  much  of 
the  judgment  as  related  to  costs,  and  the 
plaintiff  applied  by  cross  summons  for 
judgment  with  costs. 

Robinson^  for  the  plaintiff. 
Oore^  for  the  defendant. 

Gur,  adv,  vulL 

Geovb,  J.  (on  Feb.  22.)— We  took 
time  to  consider  our  judgment  because  we 
felt  we  were  deciding  a  point  important 
with  reference  to  the  practice  of  County 
Courts. 

The  nearest  case  to  the  present  is 
ScuU  V.  Freeman  (2),  which  decides  that 
on  the  certificate  of  the  Registrar  judg- 
ment may  be  signed  simplicUer,  but  that 
case  does  not  touch  the  question  of  costs. 
There  appears  to  be  no  statute  or  re- 
ported case  which  decides  that  the  County 
Court  Judge,  still  less  the  Registrar,  has 
dominion  over  the  costs  of  an  action 
remitted  to  the  County  Court  for  trial 
under  19  &  20  Vict.  c.  108.  s.  26.  A  case 
so  remitted  belongs  prima  facie  to  the 
Superior  Coui*t,  and  the  power  over  costs 
conferred  by  Order  LV.  remains  in  the 
Superior  Court.  The  proper  mode,  there- 

(1)  It  was  now  stated  that  the  parties  were  not 
represented  by  counsel  at  chambers,  and  that  the 
question  whether  the  County  Court  Judge  had 
power  to  grant  costs  was  not  brought  before 
Bowen,  J. 

(2)  46  Law  J.  Rep.  Q.B.  173 ;  Law  Hep.  2  Q.B. 
D.  177. 


fore,  to  obtain  these  costs  was  for  the 
plaintiff  to  apply  at  chambers  or  to  the 
Superior  Court. 

Without  saying  that  the  County  Court 
Judge  may  not  give  an  opinion  in  order 
to  guide  the  Court,  I  consider  that  he 
cannot,  nor  can  the  Registrar  decide  the 
question  of  costs  in  cases  remitted  fixr 
trial  under  19  &  20  Vict.  c.  108.  b.  26.  We 
hold  therefore  that  the  Begistrar  had  no 
power  to  make  a  return  adjudging  costs 
to  the  plaintiff,  and  we  therefore  grant 
the  application  of  the  defendant  to  strike 
out  so  much  of  the  judgment  as  relates  to 
costs. 

With  regard  to  the  plaintiff's  appli- 
cation to  sign  judgment  ifiih  costs,  we 
think  he  has  come  late,  he  should  have 
continued  his  original  application  far 
judgment ;  still  we  consider  he  ought  to 
have  his  costs  :  he  has  been  the  successfol 
party  and  is  substantially  entitled  to 
costs,  and  under  Order  LV.  we  give  him 
the  costs  of  the  trial  in  the  County 
Court. 

We  therefore  grant  both  applications, 
but  without  costs  of  these  motions  to 
either  party. 

LiNDLET,  J. — I  am  of  the  same  opinion ; 
and  I  will  only  add  that  on  lookmg  over 
my  notes  I  find  that  this  point  seems  to 
have  been  decided  in  a  case  of  Whiie  y. 
Vanderburgh  (3).  The  County  Cooii 
there  gave  judgment  for  the  plaintiff^  but 
said  nothing  about  costs.  The  defendant 
took  out  a  summons  to  set  aside  the 
judgment,  and  the  plaintiff  made  a  cross 
application  to  sign  judgment  with  oosts. 
The  case  came  before  Lord  Coleridge  and 
myself,  and  we  held  that,  though  techni- 
cally in  the  wrong,  the  plaintiff  waa  sdb- 
stantially  right,  and  gave  him  judgment 
with  costs  as  we  have  done  here. 

Judgment  accordingly. 


Solicitors — C.  Harcourt,  for  plaintiff;    Harper, 
Broad  &  Battcock,  for  aefendant. 


(3)  Not  reported. 
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[IN  THE  COMMON  PLEAS  DI\7SI0N.] 
Feb    18    I  BARBER  V,  STONE. 

Solicitor — Negligence — Breach  of  Duty 
— Double  Retainer — Conflicting  Interests. 

A  employed  B  as  his  solicitor  in  an  aC' 
Hon  against  0.  The  learned  Judge  on  the 
trial  reserved  his  judgment,  intimating  that 
there  VHndd  be  certainly  a  verdict  for  A  as 
regarded  part  of  his  claim,  but  as  to  the 
halanee  he  would  consider  the  matter.  In 
the  interval,  and  before  judgment  actually 
given,  D,  a  former  client  of  B*s,  consulted 
hvm  professionally  whether  he  could  safely 
lea/ve  in  (Ts  possession  property  bought  by 
him  of  G,  which  was  nearly  all  (Ts  pro- 
perty, and  on  B's  advice  a  biU  of  sale  %vas 
executed  by  0  in  If  s  favour.  Whenjudg- 
fnent  was  given,  G  filed  a  petition  for  liqui- 
daJtion  of  his  affairs,  and  in  consequence  of 
the  bill  of  sale  A  only  received  a  dividend 
nnder  the  liquidation  proceedings  on  his 
Judgment: — Held,  on  appeal  by  Special 
Case,  Uiat  there  was  a  right  of  action  on 
the  ground  of  neglig&nce  if  B  acted  in 
ignorance  of  his  duty;  or  on  the  ground  of 
tnieconduet  a^nd  breach  of  duty  if  he  were 
aware  of  it. 

This  was  an  appeal  from  the  judgment 
of  the  learned  County  Court  Judge  at 
Tanbridge  Wells,  by  Special  Case  stated. 

The  plaintiff  claimed  402.  damages  for 
negligence,  misconduct  or  breach  of  duty, 
and  costs  (which  amounted  to  121.  10s.) 
from  the  defendant  under  the  following 
circumstances : — 

The  plaintiff  had  brought  an  action  in 
tbe  aforesaid  County  Court  against  one 
Woeme,  and  engaged  the  services  of  the 
defendant  as  his  solicitor  in  that  action. 
On  the  hearing  the  learned  Judge  inti- 
mated that  he  would  give  judgment  on  a 
future  day,  and  that  there  would  certainly 
be  a  verdict  for  part  of  the  plaintiff's 
claim,  but  as  to  the  rest  he  must  take  time 
to  consider.  The  case  was  accordingly 
adjourned,  and  during  the  adjournment 
Harris,  a  former  client  of  the  defendant, 
called  on  the  defendant  professionally 
and  consulted  him  as  to  whether  he 
could  safelv  leave  goods  in  the  hands  of 
Wceme  wnich  he  had  purchased  from 
Vol,  60.-4^.,  C.P.  ^  Exck. 


Woerne,  and  which  comprised  nearly  all 
Woeme's  property.  The  defendant  ad- 
vised Harris  that  it  would  not  be  safe, 
and  that  Wceme  ought  to  give  a  bill  of 
sale  in  order  to  protect  Harris  from 
Woeme's  liabilities.  A  bill  of  sale  was 
accordingly  executed  and  duly  registered. 
About  four  days  afterwards  judgment 
was  pronounced  in  the  case  of  Barber  v. 
Wmme  in  favour  of  the  plaintiff  for  the 
whole  of  his  claim.  Woerne  then  filed  a 
petition  for  liquidation  of  his  affairs,  and 
the  plaintiff  only  obtained  a  dividend  of 
some  28.  6d.  in  the  pound  on  the  amount 
of  his  judgment. 

Thereupon  the  plaintiff  brought  his  ac- 
tion against  Stone  in  the  County  Court, 
and  at  the  hearing  the  jury  found  that 
there  was  no  negligence,  bat  that  there 
had  been  breach  of  duty,  and  the  plaintiff 
recovered  a  verdict  and  judgment  for 
40Z.  and  12^.  10^.  costs. 

The  defendant  appealed. 

Cave  {Balilock  Stone  with  him),  for  the 
appellant,  contended  that  there  was  no 
l^  faith  on  the  part  of  the  defendant, 
who  had  only  acted  in  accordance  with 
his  duty  to  his  client  when  consulted  by 
him  as  to  leaving  property  in  Woeme's 
possession,  that  the  plaintiff  had  not  then 
recovered  any  judgment,  that  the  de« 
fendant  was  only  securing  to  Harris  what 
was  Harris's,  and  to  the  plaintiff  what 
was  the  plaintiff's,  and  that  there  was  no 
actionable  wrong ;  that  even  if  there 
were  an  actionable  wrong,  there  was  no 
damntmi,  as  it  was  in  OTidence  that 
Woerne  had  given  instructions  to  his 
solicitor,  Shiel,  before  the  bill  of  sale  to 
take  proceedings  for  liquidation  directly 
judgment  should  be  signed,  and  therefore 
the  plaintiff  would  not  have  got  any  more 
than  he  did.  In  support  of  these  con. 
tentions  the  learned  counsel  cited  Addison 
on  Torts,  4th  ed.  p.  403 ;  Gomyn^s  Digest, 
"  Action  on  Case  for  Deceit,"  p.  5. 

Kerans,  for  the  respondent. — It  was  ex- 
pressly proved  that  the  object  of  Harris 
was  to  take  the  things  out  of  Woerne's 
possession  purposely  to  avoid  this  judg- 
ment. The  form  and  dates  of  the  sold 
notes  which  Harris  already  had  should  have 
put  Stone  in  knowledge  of  that.     There 
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was  no  evidence  given  in  reduction  of 
damages.  The  interests  were  conflicting, 
and  therefore  the  same  solicitor  should 
not  be  employed — Taylor  v.  Blacklow  (1). 

Grove,  J.  —I  am  of  opinion  that  the 
decision  of  the  learned  County  Court 
Judge  is  correct  and  should  be  affirmed. 
The  action  was  brought  for  negligence, 
breach  of  duty  and  misconduct.  The 
terms  are  almost  convertible,  and  may  be 
applied  to  nearly  the  same  kind  of  acts. 
If  a  solicitor  take  a  retainer  for  one 
client,  and  then  a  retainer  for  another 
whose  interests  are  opposed  to  those  of 
the  first,  only  for  the  purpose  of  getting 
additionJEd  fees  or  to  support  an  old  client 
against  a  new,  this  would  be  breach  of 
duty  and  misconduct.  But  it  might  be 
that  the  solicitor  did  not  know  that  he 
could  not  be  retained  by  two  clients  of 
opposing  interests,  which  would  be  neg- 
ligence. Both  misconduct  and  neglect 
will  support  an  action. 

[The  learned  Judge  briefly  recapitu- 
lated the  facts  of  the  case  and  then  pro- 
ceeded:] 

In  all  cases  the  solicitor's  duty  up  to 
the  time  of  the  issue  of  execution  is  to 
safeguard  his  client's  interests,  but  in 
this  case  it  would  be  enough  were  it  only 
his  duty  so  to  act  until  judgment  is 
delivered.  Now  Stone  was  consulted  in 
a  matter  relating  indeed  to  Woerne,  but 
the  object  of  that  consultation  had  refer- 
ence to  some  action  which  might  afiect 
Barber  ;  and  in  permitting  himself  to 
advise  his  client  so  consulting  him  the 
defendant  was  clearly  guilty  of  a  breach 
of  duty  to  Barber.  There  is  nothing  to 
shew  that  either  client  was  informed  that 
the  defendant  was  acting  for  both.  If  he 
committed  this  breach  of  duty  in  igno- 
rance of  what  was  his  duty,  it  is  negli- 
gence. It  appears  manifest  that,  while 
retained  as  possessing  certain  profes- 
sional knowledge  and  skill  on  behalf  of 
one  client,  a  solicitor  cannot  rightly  ac- 
cept a  retainer  to  employ  that  profes- 
sional knowledge  and  skill  on  behalf  of 
another  whose  interests  are  opposing. 
The  case  of  Taylar  v.  Blachloxv  (1),  cited 

(1)  3  Bing.  X.C.  23,) ;  0  Liw  J.  Rpp.  C.P.  14. 


by  the  counsel  for  the  respondent,  sup- 
ports   this    view.      The   proposition  in 
0omyn*8  Digest  does  not  go  to  the  same 
length,  because  there  was  there  a  question 
of  collusion,  but  in  the  case  of  Taylor  v. 
Blacklow  (I)  there  was  no  such  aaestion. 
The  defendant  in    that    case    aiadoeed 
defects  in  the  title  of  the  then  plaintiff  to 
a  person,  a  former  client  of  his,  proposing 
to  lend  money  to  the  plaintiff.    Chief  Jus- 
tice Tindal,  in  giving  judgment,  says,  **If 
the  defendant  thought  be  had  a  confliot- 
ing  duty  towards  his  several  employers  it 
would  have  been  an  easy  ooorse  to  deliver 
back  the  deeds  to  the  plaintiff  and  con- 
sider his  lips  sealed  with  a  saored  silenoe 
as  to  the  whole  of  their  contents."    I  oan- 
not  feel  any  reasonable  doubt  that  this  is 
a  breach  of  duty.    It  is  not  important 
for  the  decision  of  this  case  whether  theie 
was  any  intentional  wrong,  and  I  do  not 
desire  to  pronounce  as  to  whether  the 
defendant  acted  as  he  did  for  the  sake  of 
obtaining  more  fees  or  not.     I  do  not  aay 
he  did  or  did  not  know  more  of  Woeme's 
affairs  than  appears.     There  was  evidence 
that  as  regaids  this  bill  of  sale  he  said  at 
the  meeting  of  creditors,  when  asked  if  he 
intended  to  impugn  it,  "  It  is  not  for  me  to 
do  so  as  I  have  acted  in  the  matter.*'    Can 
there  be  more  evidence  of  a  wrong  having 
been  done?  He  declared  himself  incapaci- 
tated from  taking  part  in  anything^  respec^ 
ing  the  bill  of  sale.   He  had  put  hunadf  in 
that  position  in  derogation  of  the  interest 
of  the  man  whose  solicitor  he  was.  Many 
other  consequences  would  flow  if  it  were 
a  recognised  thing  that  a  solicitor  ooold 
act  for  those  having  opposing  interests. 
For  instance,  those  not  parties  to  the 
matter  in  hand  might  en^ge  solidtors 
already  retained  to  the  prejudice  of  those 
whose   retainer  they  hold.     This  woold 
endanger  the   interests  of  justice,  and 
lead  to  a  great  deal  of  fraud.     Mr.  Gave 
has  suggested  instances  of  solicitors  being 
retained  in  the  interest  of  more  than  one 
person.     In  the  case  of  bankruptcy  it 
may  be  convenient,  and  I  am  not  deciding 
a  case  of  a  solicitor  appearing  for  more 
than  one  creditor.      Directly,   however, 
there  is  any  clashing  of  interest  it  would 
be  his  duty  to  elect  for  which  he  would 
Btill  deem  himself  retained,  and  allow  the 
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oiher  to  employ  another  solicitor.  If  the 
defendant  did  not  know  he  ought  to  have 
known  that  the  advice  asked  must  be 
antagonistic  to  Barber's  interest.  It  is 
said  that  he  only  effected  what  was  right, 
bat  a  solicitor  is  not  required  to  seek 
abont  for  what  is  the  justice  of  the  case, 
bat  ought  to  look  to  his  client's  interests. 
It  18  also  said  if  the  defendant  had  not 
advised  and  prepared  the  bill  of  sale  some 
one  else  would  have  done  so.  This  argu- 
ment might  be  used  as  an  excuse  for  every 
kind  of  irregularity — e.g.,  adulteration 
of  food  by  a  tradesman.  But  what  has 
the  defendant  to  do  with  what  another 
might  do  P  Nor  has  the  argument  much 
bearing  on  the  amount  of  damages.  If  the 
defendant  had  declined  to  act  we  do  not 
know  what  Harris  might  have  d  one.  Many 
things  might  have  prevented  Harris  finding 
another  solicitor  who  know  the  judgment 
was  on  the  eve  of  being  given  against 
Wceme.  These  arguments,  therefore,  do 
not  shake  my  conviction  that  there  was  a 
manifest  actionable  breach  of  duty  on  the 
part  of  the  defendant.  As  to  the  amount 
of  the  damages  I  have  much  doubt.  Shiel, 
who  acted  as  Woeme's  solicitor  in  the 
action  of  Barber  v.  Wosme,  endeavoured 
to  £^  a  compromise  of  201,  His  evidence 
is  not  satisfactory.  Had  it  been  Woeme's 
intention  really  to  file  his  petition,  as 
Shiel  said,  the  petition  would  have  been 
filed  immediately  judgment  was  fore- 
shadowed or  when  formally  g^ven.  I  don't 
believe  that  Shiel  had  definite  instruc- 
tions to  proceed  to  liquidation.  This, 
therefore,  cannot  be  deemed  to  be  evi- 
dence that  the  plaintiff  might  not  have 
sustained  damage  to  the  whole  extent  of 
his  claim.  In  fact,  therefore,  there  was 
no  question  on  the  trial  as  to  the  amount 
of  damages.  The  County  Court  Judge 
had  before  him  evidence  that  there  was 
a  fair  possibility,  but  for  the  act  of  the 
defendant^  of  the  plaintiff  obtaining  the 
whole  amount  of  his  judgment.  The 
judgment  must,  therefore,  be  affirmed. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
I  quite  agree  that  there  is  no  standard  of 
conduct  to  suit  all  cases,  but  the  legal 
duties  of  a  solicitor  to  his  client  are  of 
two  kinds:  First,  positive — ^that  is,  to 
advise  him  as  to  his  rights  and  claims, 


and  to  prosecute  the  same  by  all  legal 
means  and  methods  ;  secondly,  nega- 
tive, which  are  no  less  clear,  namely,  to 
abstain  from  all  acts  contrary  to  his 
positive  duties.  The  case  of  Taylor  v. 
Ulackloio  (1),  cited  in  the  argument  by 
the  counsel  for  the  plaintiff,  shews  that 
there  is  no  justification  of  the  defendant's 
act,  and  that  a  solicitor  must  not  get  so 
entangled  as  to  be  in  the  position  of 
serving  two  masters.  Mr.  Cave  put  some 
cases  in  support  of  his  argument  on  be- 
half of  the  petitioner.  As  regards  the 
case  of  a  solicitor  proving  in  bankruptcy 
for  half-a-dozen  creditors,  this  may  very 
properly  be  done  within  certain  limits  so 
long  as  there  is  no  conflict  of  interests, 
and  the  claims  are  plainly  provable,  but 
directly  a  right  to  resist  the  claims  arises 
the  solicitor  gives  up  his  retainer.  Let 
us  see  now  how  the  principles  laid  down 
apply  to  this  case.  Stone's  act,  in  my 
opmion,  was  clearly  on  the  wrong  side 
of  the  line.  He  prosecutes  the  case 
for  Barber  against  Woerne.  On  the  4th 
of  February  he  ascertains  that  Barber 
will  obtain  at  any  rate  a  ;:artial  judg- 
ment. On  the  13th  of  February  Barber 
does  obtain  judgment  for  all  his  claims. 
The  usual  course  would  be  to  proceed  to 
judgment.  But  in  the  meanwhile,  between 
the  4th  and  13th  of  February,  he  acts 
for  the  benefit  of  another  client,  and  in 
strict  performance  of  his  duty  to  that 
other  client  Harris,  but  as  between  him 
and  the  plaintiff  in  a  perfectly  unjusti- 
fiable manner.  The  consequence  is  that 
a  bill  of  sale  is  executed  by  Wceme  in 
favour  of  Harris,  and  registered  on  the 
7th  of  February,  and  the  plaintiff  is 
deprived  of  the  benefit  of  his  judgment. 
I  gather  from  the  case  that  nothing  else 
but  what  was  subject  to  the  bill  of 
sale  could  have  been  taken  under  a  writ 
o£fi,  fa.  Therefore  prima  facie  there  was 
a  loss  to  the  plaintiff  of  the  whole  debt 
and  costs.  But  it  has  been  suggested 
that  the  damages  should  be  reduced, 
because  some  one  else  would  have  advised 
Harris  in  the  same  way  if  Stone  had  not. 
This,  however,  is  pure  speculation,  though 
highly  probable.  How  much  less  would 
have  been  lost  is  not  a  question.  I, 
therefore,  think  that  the  judgment  in  the 
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Court  below  shoald    be    affirmed  with 
costs. 

Oave  asked  leave  to  appeal. 

Grove,  J. — If  I  had  any  doubt  in  this 
case  I  should  give  leave  to  apply,  but  as 
I  have  none,  nor  has  mj  brother  Lindley 
either,  we  must  refuse. 

Judgment  for  the  plaintiff  affirmed 
toiih  costs.    Leave  to  appeal  refused. 


Solicitors— Collyer-Bristow,  Withers  &  Russell, 
for  appellants ;  John  Holder,  for  respondent. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
Feb    lb      I  M0S8E  V,    KILLICK. 

Church  and  Clergy  —  Presentation  — 
Simony — 31  Eliz,  c,  6. 

The  plaintiffs  who  tvas  iiicwmhent  and 
patron  of  a  living,  put  the  rectory  into  re" 
pair,  and,  iviih  the  sanction  of  the  bishop 
of  the  dioeese,  let  it  to  a  tenant  for  a  cer- 
tain  period.  Before  the  termination  of  the 
tenancy  the  plaintiff  resigned  tlie  living , 
and  presented  the  defendant  thereto.  The 
presentation  was  made  upon  an  under- 
standing  and  agreement  between  the  plain- 
tiff a/nd  the  defendant  tJiat  the  defendant 
slundd,  in  co7isideration  of  having  received 
the  benefit  of  the  said  repairs,  hand  over 
to  the  plaintiff  any  rent  which  he  should 
receive  in  respect  of  the  said  tenancy  between 
the  date  of  the  presentation  and  the  termi- 
nation of  the  tenancy : — Held,  a  simonia^al 
agreement  and  the  presentation  therefore 
void  under  31  Eliz,  c,  6. 

Demurrer  to  a  statement  of  claim. 

Statement  of  claim  alleged  as  follows  : 
The  plaintiff  and  the  defendant  are  both 
clergymen  of  the  Church  of  England. 
The  plaintiff  is  vicar  of  Patcham,  near 
Brighton,  in  the  county  of  Sussex,  where 
he  resides.  The  defendant  (as  hereinafter 
appears)  is  the  present  incumbent  of  the 
united  benefice  of  Graat   Smoaton   and 


Appleton,  in  the  diocese  of  Bipon,  and 
resides  at  the  rectory  of  Ghreat  Smeaton. 

Previously  and  until  the  month  of 
August^  1878,  the  plaintiff  was  the  in- 
cumbent  of  the  said  united  benefice,  of 
which  he  was  also  the  patron. 

During  the  summer  and  autumn  of 
1876  the  plaintiff,  being  desirous  of  re- 
pairing the  rectory  of  Great  Smeaton, 
which  was  at  the  time  very  muoh  out  of 
repair,  and  in  order  to  put  himself  in 
funds  for  that  purpose,  obtained  the  sanc- 
tion of  the  bishop  of  Bipon  to  let  the  said 
rectory  to  a  tenant  for  a  certain  period, 
and  to  devote  the  profit  rent  upon  such 
letting  to  the  repairs  of  the  said  rectory. 

The  plaintiff  accordingly,  in  anticipa- 
tion of  such  letting,  put  the  rectory  into 
perfect  repair  at  a  considerable  outlay  of 
money,  and  then  let  it  to  a  Major  God- 
man  at  a  yearly  rent  of  1002.  up  to  the 
20th  of  April,  1879,  with  the  intention  of 
recouping  himself  his  said  outlay  out  of 
the  said  rent  when  received  by  him. 

In  or  about  the  month  of  August, 
1878,  the  plaintiff  resigned  the  aforesaid 
living  of  Great  Smeaton  and  Appleton, 
and  presented  the  defendant  thereto.  At 
the  time  of  such  presentation  there  was  a 
considerable  quantity  of  fixtures  in  and 
upon  and  about  the  said  rectoiy,  and  the 
said  rectory  was  in  a  condition  oi  thorough 
repair. 

The  said  presentation  was  made  npon 
an  understanding  and  agreement  between 
the  plaintiff  and  the  defendant  that  the 
defendant  should  pay  the  plaintiff  for  the 
said  fixtures  a  sum  to  be  fixed  by  a  valua- 
tion as  between  outgoing  and  incoming 
tenants ;  and  further,  that  he,  the  defen- 
dant, should  also,  in  consideration  of 
having  received  the  benefit  of  the  said 
repairs,  and  having  regard  to  the  scheme 
sanctioned  by  the  bishop  as  aforesaid, 
hand  over  to  the  plaintiff  any  rent  which 
he  should  receive  in  respect  of  the  said 
tenancy  of  Major  Godman  between  the 
date  of  the  said  presentation  and  the  said 
20th  day  of  April,  1879. 

After  the  expiration  of  Major  God- 
man's  tenancy  the  defendant  in  due  course 
took  possession  of  the  said  rectory  with 
the  fixtures,  and  on  or  about  the  9th  of 
July,  1879,  the  said  fixtures  were,  pursuant 
to  the  above  arrangement,  duly  valued  at 
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762.  5«.  The  defendant  has  refused  to 
pay  this  sum  to  the  plaintiff,  and  the  said 
sum  still  remains  wholly  unpaid. 

The  defendant  has  also  received  from 
Major  Qodman  the  snm  of  67l.<,  being  the 
amount  of  rent  which  accrued  due  from 
him  in  respect  of  his  said  tenancy  be- 
tween the  presentation  of  the  defendant 
to  the  living  and  the  expiration  of  the 
said  tenancy.  The  defendant  has,  how- 
ever,  absolutely  refused  to  pay  any  por- 
tion of  the  said  671.  to  the  plaintiff. 

The  plaintiff  claims  1482.  5«.,  being  the 
total  of  the  said  two  sums  of  761,  5«.  and 
671 

Statement  of  defence,  paragraph  9 : 
The  defendant  demurs  to  the  statement 
of  claim  on  the  ground  that  the  said 
alleged  agreement  was  and  is  simoniacal 
and  void  in  law,  and  contrary  to  the  pro- 
vision of  31  Eliz.  c.  6.  8.  5. 

Gounsford  Bruce^  in  support  of  the  de- 
murrer.— The  presentation  was  made  upon 
an  agreement  that  the  defendant  should 
pay  over  to  the  plaintiff  part  of  the  profits 
of  the  benefice ;  and  this  is  an  agreement 
which  is  corrupt  and  void  by  31  Eliz. 
c.  6.  s.  5  (1) — Young  Y,  Jones  (2),  Fletcher 
V.  Lord  Sondes  (3).  If  one  part  of  a 
consideration  is  iUegal  the  whole  is  void — 
BuUen  and  Leake  on  Fleading^  3rd  ed.  p. 
530,  8coU  V.  Gilmore  (4),  Hay  v.  Aylvng 
(5). 

R.  0,  B.  Lancj  in  support  of  the  state- 
ment of  claim. — At  most  it  is  a  collateral 
agpreementy  and  not  the  inducement  for 

[1)  31  £112.  c  6.  8.  5 :  "And  for  the  avoiding  of 
flimcmy  and  comxption  in  presentations  ....  of 
and  to  benefices  ....  and  inductions  to  the 
name :  Be  it  farther  enacted  that  if  any  person 
•  .  •  •  shall  ....  for  any  sum  of  money,  reward, 
gift,  profit  or  benefit,  directly  or  indirectly,  or  for 
or  hj  reason  of  any  promise,  agreement,  grant, 
bond,  covenant  or  other  assurance,  of  or  for  any 
sum  of  money,  renard,  gift,  profit  or  benefit  what- 
soever, directly  or  indirectly,  present  or  collate 
any  person  toanybeneficewith  cure  of  souls  .... 
or  give  or  bestow  the  same  for  or  in  respect  of 
any  such  corrupt  cause  or  consideration,  that 
then  every  such  presentation,  collation,  gift  and 
bestowing,  and  every  admission,  institution,  in- 
vestatore  and  induction  thereupon  shall  be  utterly 
void,  frustrate  and  of  none  effect  at  law. 

[2)  3  Dongl.  97. 

[3)  3  King.  /K)l. 
'4)  3  Taunt  226. 
[6)  10  Q.B.  Rep.  423 ;  20  Law  J.  Rep.  Q.B.  171. 
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the  presentation.  The  contract  is  divisible 
and  can  be  separated  and  so  applied  as 
not  to  make  the  whole  bargain  corrupt — 
Newman  v.  Newman  (6).  Simony  was 
unknown  to  the  common  law,  and  it  now 
depends  upon  31  Eliz.  c.  6,  which  has  de- 
fined it  to  be  a  corrupt  agreement  to  pre- 
sent— Barrett  v.  Gluhb  (7).  Lord  Mans- 
field, in  Young  v.  Jones  (2),  seemed  of 
opinion  that  the  word  "  corrupt  *'  in  the 
statute  was  an  emphatic  word,  and  that 
if  the  presentation  was  pure  the  resigna- 
tion was  not  corrupt ;  but  the  rest  of  the 
Court  were  of  a  contrary  opinion,  and 
thought  every  resignation  for  money  was 
corrupt. 

The  agreement  was  entirely  subsidiary 
to  the  presentation,  and  did  not  act  as  the 
motive — see  Wright  v.  Davies  (8). 

The  right  of  letting  the  rectory  is  given 
by  1  &  2  Vict.  c.  106.  s.  59.  The  defen- 
dant,  as  incoming  incumbent,  would  have 
had  to  put  the  parsonage  into  repair,  and 
the  outgoing  incumbent  would  have  bad 
to  pay.  The  facts  are  perfectly  consistent 
with  the  assumption  that  the  plain tifi"  put 
the  rectory  into  better  repair  than  would 
be  required  by  the  ecclesiastical  surveyor  ; 
the  defendant  would  have  the  benefit  of 
this,  and  would  repay  the  plaintifi*  by 
handing  over  the  rent,  therefore  it  would 
be  fair  for  the  outgoing  incumbent  to  ob- 
tain repayment  from  the  incoming  in- 
cumbent. 

Oavisford  Bruce,  in  reply. — The  Eccle- 
siastical Dilapidations  Act,  1871  (34  &  35 
Vict.  c.  43),  would  prevent  the  outgoing 
incumbent  having  a  right  to  any  claim 
for  excessive  repairs,  consequently  this 
repayment  would  be  pure  gain. 

Grove,  J. — 1  must  hold  this  agreement 
to  be  prima  facie  simoniacal.  Section 
5  of  31  Eliz.  c.  6  shews  that  if  the  in- 
coming incumbent  has  agreed  to  pay  any- 
thing to  the  outgoing  incumbent  or  the 
patron  in  consideration  of  the  presenta- 
tion to  the  living,  such  payment  is  prima 
facie  simoniacal  and  corrupt,  and  the 
presentation  void.  I  cannot  on  this  state- 
ment of  claim  read  this  agreement  in  any 

(6)  4  M.  &  S.  66. 

(7)  2  W.  BUck.  1063. 

(8)  46  Law  J.  Rep.  C.P.  41  ;  Law  Rep.  1  C.P. 
D.  638. 
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other  sense  than  as  an  agreement  for  the 
incoming  incumbent  to  pay  over  a  sum 
of  money  to  the  outgoing  incnmbent,  to 
which  but  for  the  agreement  the  incoming 
incnmbent  would  be  entitled  by  force  of 
law  ;  the  words  "  perfect  repair,*'  more- 
over, do  not  amount  to  more  than  such 
repairs  as  by  law  the  outgoing  incumbent 
has  to  do,  and  consequently  the  agree- 
ment is  without  any  consideration  except 
that  of  the  presentation  to  the  living. 
On  the  whole,  therefore,  I  hold  this  agree- 
ment to  be  simoniacal,  and  the  presenta- 
tion void  by  the  statute  31  Eliz.  c.  6. 

Demurrer  allowed  (9) 


Solicitors— G.  W.  Barnard,  for  plaintiff;  Cree  & 
Son,  agenta  for  Bowes  &  Hett,  Darlington,  for 
defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880,      1  WATSON  v.  THE    GREAT  WESTERN 
Nov.  27.  J  RAILWAY   COMPANY. 

Shorthand  Notes  of  Eviderice — Direction 
08  to  Costs  of. 

The  Court  will  in  its  discretion  order 
the  allowance  on  taxation  between  party 
and  party  of  the  expense  of  shorthand  notes 
of  evidence  at  the  trial  a>s  part  of  the  costs 
of  a  rule  for  a  new  trials  when  such  notes 
are  essentially  necessary  for  the  disposal  of 
the  motion  for  a  rule  for  a  tiew  trial. 

This  action,  tried  before  Lord  Cole- 
ridge, C.J.,  at  the  Hilary  sittings  at  the 
Quildhall,  in  this  year,  was  for  damages  for 

(9)  The  question  whether  the  demurrer  to  so 
much  of  the  statement  of  claim  as  related  to 
the  agreement  to  pay  for  the  fixtures  was  good, 
was  reserved  for  further  argument,  leave  being 
given  to  the  plaintiff  to  amend.  It  came  on  for 
argument  on  the  2nd  of  March,  when,  on  amend- 
ment of  the  st4itement  of  claim  by  inserting  the 
word  '*  removable  "  before  fixtures,  and  altering 
the  time  of  the  agreement  to  pay  for  the  fixtures, 
Mr.  Justice  Grove  held  the  agreement  to  be 
separable  from  the  simoniacal  agreement  to  pre- 
sent, and  the  action  in  respect  of  them  to  be 
maintainable.  Judgment,  therefore,  on  the  de- 
murrer, was  ultimately  given  for  the  defendant 
on  the  question  of  simony,  and  for  the  plaintiff  on 
the  question  of  fixtures. 


injury  done  to  a  steam- vessel  belonging  to 
the  plaintiff  vrhich  struck  on  a  sunken  rock 
whilst  entering  the  company's  lock  at 
Millbay,  Plymouth  Sound,  when  in  charge 
of  a  licensed  pilot.  The  plaintiffs  obtained 
a  verdict.  A  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  was  obtained  at 
the  ensuing  Easter  sittings.  Cause  was 
shewn  against  the  rule  nin  on  the  6tli 
and  9th  of  November,  and  on  the  27th 
judgment  was  given  discharging  the  rule 
with  costs. 

A,  L,  Smith  (Benjamin  with  him) 
asked  for  the  costs  of  the  ahortband 
writer's  notes  of  the  evidence  griven  at 
the  trial.  A  special  direction  is  necessary 
— Kirkwood  v.  Webster  (1),  If  asked  for 
at  the  time  judgment  is  pronounced  they 
will  be  allowed — Hill  v.  The  Metropolitan 
Asylums  Board  (2).  Here  till  the  rule 
nisi  was  obtained  it  was  not  known  whe- 
ther the  notes  would  be  wanted. 

Phillimore  (/.  C,  Mathew  with  him).— 
Though  doubtless  the  Court  of  Appeal, 
having  the  matter  in  its  entirety  before 
it,  has  power  under  the  Judicature  Acts, 
1873  and  1875,  to  make  such  an  order, 
this  Court  has  never  pretended  to  have 
and  has  never  exercised  such  a  power. 

LiNDLEY,  J. — There  is  no  doubt  in  my 
mind  as  to  our  having  the  power  to  make 
the  order  prayed,  or  that  this  is  the  proper 
stage  at  which  to  apply  for  these  costs. 
The  case  was  of  grave  importance,  and 
without  the  aid  of  shorthand  notes  the 
Court  could  not  have  come  to  a  satisfao- 
tory  conclusion  on  such  a  mass  of  evidence 
as  was  given  at  the  trial. 

Lopes,  J. — I  am  of  opinion  that  this 
Court  has  full  power  to  make  the  order 
asked  for.  The  plaintiffs,  in  order  to  put 
themselves  in  a  position  to  resist  the  rule, 
reasonably  incurred  tho  expense  of  having 
shorthand  notes  taken  of  the  evidence  at 
the  trial  and  of  the  Judge's  summing-up. 
Nor  could  it  be  known  that  they  would 
be  necessary  until  the  rule  nisi  was  ob- 
tained, and  therefore  at  no  earlier  stage 
than  this  could  an  application  for  a  special 

(1)  47  Law  J.  Bep.  Ghanc.  880 ;  Law  Bep.  9 
Ch.  D.  280. 

(2)  49  Law  J.  Rep.  C.P.  668. 
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direction  have  been  made.  Still  the 
expense  of  shorthand  notes  are  not  neces- 
sarily to  be  allowed  in  all  cases  where 
thej  are  found  to  be  usefnl  or  convenient. 
This,  however,  being  a  peculiar  and  dif- 
ficalt  case,  it  would  have  been  almost 
impossible  to  pronounce  a  decision  with- 
out the  aid  rendered  bj  these  notes. 

Bule  discharged  with  costs.  The  eav 
petise  of  the  shorthand  writer* s  notes 
of  the  evidence  and  the  Judge* s  sum- 
ming-up to  he  allowed  as  part  of  the 
costs  of  this  rule. 
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Solidton— Thomas  Cooper  &  Co.,  for  plaintiff; 
R.  B.  Nelson,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881, 
Feb. 


81.      1 
>.  25.    / 


GOFnN  V.   DONELLT. 


Dtfamatian  — Privilege  — Parliamentary 
Committee — Protection  of  Witness. 

A  witness  summoned  to  give  evidence 
before  a  select  committee  of  the  House  of 
Commons  is  privileged  as  to  anything  he 
may  say  while  under  examination  by  the 
committee^  and  no  action  will  lie  for  any 
slander  uttered  by  him  under  such  circum- 
stances. 

This  was  a  demnrrer  to  a  paragraph 
in  a  statement  of  defence. 

The  plaintiff  had  been  headmaster  of 
ihe  United  Westminster  Endowed  Schools, 
and  was  also  a  certificated  teacher  and 
lecturer  to  a  science  class  held  at  the  said 
schools,  the  pupils  of  which  were  examined 
from  tune  to  time  by  the  examiners  ap- 
pointed by  the  Committee  of  the  Privy 
Council  on  Education.  The  defendant 
was  the  director  of  the  science  division 
of  the  science  and  art  department  of  the 
said  committee. 

The  10th  paragraph  of  the  statement  of 
claim  alleged  that  in  July,  1879,  the  de- 
fendant  falsely  and  maliciously  spoke  and 
published  of  the  plaintiff  as  such  teacher 
as  aforesaid  certain  defamatory  matter. 


Paragraph  7  of  the  statement  of  de- 
fence, in  answer  to  the  above  10th  para- 
graph, alleged  that  on  the  16th  of  July, 
1879,  the  Commons  House  of  Parliament 
ordered  that  a  select  committee  be  ap- 
pointed to  enquire  into  and  report  upon 
the  circumstances  relating  to  the  sas- 
pension  of  the  certificate  of  the  plaintiff 
by  the  science  and  art  department,  and  a 
committee,  consisting  of  members  of  the 
said  House,  was  nominated;  and  it  was 
further  ordered  that  the  committee  have 
power  to  send  for  persons,  papers  and 
records,  and  that  three  be  the  quorum  of 
the  committee.  Such  committee  there- 
upon met  from  time  to  time,  and  made  a 
report  to  the  said  Commons  House  of 
Parliament,  and  did  all  things  appertain- 
ing to  such  enquiry.  The  said  committee, 
in  the  course  of  its  euquiry,  summoned 
the  defendant  as  a  witness,  and  admi- 
nistered an  oath  to  the  defendant  and 
examined  him  as  they  lawfully  might. 
The  words  set  out  in  paragraph  10  of  the 
statement  of  claim  (saving  the  innuendoes) 
are  extracts  from  the  evidence  given  by 
the  defendant  before  such  committee  in 
the  character  of  a  witness  and  not  other- 
wise. 

Demurrer  to  the  7th  paragraph  of  the 
defence  on  the  ground  that  statements 
made  before  a  select  committee  of  the 
House  of  Commons  are  not  privileged. 

Edward  Clarke  (English  Harrison  with 
him),  in  support  of  the  demurrer. — The 
privilege  of  witnesses  was  discussed  in 
Seaman  v.  Nether clift  (1),  but  the  Court 
will  not  extend  the  rale  there  laid  down 
as  to  judicial  proceedings  to  other  tri- 
bunals. In  every  judicial  enquiry,  in- 
cluding Courts  martial,  the  person  whose 
conduct  is  under  consideration  has  the 
power  of  calling  witnesses,  or  may  cross- 
examine  those  who  are  called  against  him. 
But  before  a  committee  of  the  House  of 
Commons  it  is  different.  The  committee 
call  such  witnesses  as  they  choose.  No 
one  but  the  committee  can  examine  them 
or  cross-examine  them,  and  the  statement 
may  be  made  on  oath  or  not  as  the  com- 
mittee resolve. 

[Field,  J. — We  must  look  to  see  on 

(1)  46  Law  J.  Rep.  C.P.  798;  46  ibid.  128. 
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what  principle  it  has  been  held  that  wit- 
nesses are  protected.  Manisty,  J. — None 
of  the  tests  you  mention  were  held  neces- 
sary in  Seaman  v.  Nethercltft  (1).] 

The  plaintiff  had,  in  fact,  no  oppor- 
tnnity  of  challenging  the  evidence  before 
the  committee,  and  he  onght  to  be  allowed 
as  he  is  anxious  to  challenge  it  in  a  Court 
of  law. 

[Field,  J. — Is  there  any  distinction 
between  this  and  the  military  Court  of 
enquiry  in  Bawkins  v.  Lord  Bokehy  ?  (2)] 

There  the  plaintiff's  conduct  was  the 
subject  of  enquiry,  and  he  could  be  heard. 

The  Attorney -Oeneral  {A.  L,  Smith  with 
him),  contra. — The  bringing  of  the  action 
is  itself  a  breach  of  privilege  of  the 
House  of  Commons — see  FarrotVs  Case 
(3).  There  is  also  a  resolution  of  the 
House  that  all  witnesses  called  before 
the  House  or  committees  of  the  House 
are  entitled  to  the  protection  of  the 
House.  Independently  of  this,  on  prin- 
ciple such  witnesses  must  be  protected. 
The  witness  is  compelled  to  attend  and  to 
answer,  and  may  be  indicted  for  perjury 
if  he  answers  falsely — 34  &  35  Vict.  c.  83. 

He  was  then  stopped. 

Field,  J. — I  am  clearly  of  opinion 
that  this  plea  is  good,  and  sets  up  a  per- 
fect answer  to  the  plaintiff's  case.  He 
seeks  to  recover  damages  for  what  is  a 
serious  slander  on  him ;  and  it  is  not  un- 
natural that  he  should  like  to  have  the 
matter  investigated  elsewhere  than  in  the 
committee-room  of  the  select  committee 
of  the  House  of  Commons.  But  as  that 
of  which  he  complains  was  evidence  given 
by  the  defendant  before  such  committee, 
the  defendant  is  entitled  to  say  that  he  is 
protected  from  having  such  an  action 
i3rought  against  him,  because  he  was 
guilty  of  no  malice  in  making  the  state- 
ment, but  was  compelled  to  make  it  be- 
fore the  committee  of  the  House,  by 
whom  ho  was  duly  summoned,  and  where 
he  was  compelled  to  answer,  and  to  answer 
according  to  truth. 

Now  the  law  is  clearly  laid  down  in 
Seaman  v.  Netherclift  (1)  in  these  terms: 


(2)  45  Law  J.  Rep.  Q.B.  8. 

(3)  May's  Parliamentary  Practice,  8th  e<l.  p. 
158. 


"  A  witness  in  a  Court  of  justice  is  abso- 
lutely  privileged  as  to  anything  he  may 
say  as  a  witness  having  reference  to  the 
enquiry  on  which  he  is  called  as  a  wit- 


ness. 


This  shews  how  untenable  is  the  only 

S>und  upon  which  Mr.  Clarke  rested  the 
tinction  whioh  be  attempted  to  draw 
as  to  the  principle  involved  in  the  cases 
referred  to  and  that  in  the  present  case ; 
for  whereas  he  said  that  it  would  be  con- 
trary to  natural  justice  that  a  person 
should  be  prejudiced  by  statements  made 
in  his  absence  when  he  could  not  dispute 
or  contradict  them,  it  is  plain  that  the 
plaintiff  in  Seama>n  v.  NethereUfi  (1)  had 
no  opportunity  of  disputing  the  defen- 
dant's allegation  as  to  the  forffery. 

What  is  the  principle  on  whicn  a  wit- 
ness is  protected  in  respect  of  slanders 
uttered  by  him  in  the  witness-box?  It  is 
because  it  is  for  the  benefit  of  the  public 
that  he  should  speak  without  fear  of  the 
consequences.  For,  although  it  is  im- 
portant that  a  person  should  not  speak 
disparagingly  of  others  in  public,  yet  it 
is  of  still  greater  importuice,  because 
of  universal  public  interest,  tJiat  there 
should  be  truth  spoken  injudicial  pro- 
ceedings. 

But  this  being  clear  as  to  proceedings 
in  the  ordinary  Courts  of  law,  Mr.  Clarke 
relies  on  the  exceptional  character  of  the 
tribunal  before  whom  the  libellous  matter 
in  this  instance  was  stated.  I  cannot, 
however,  see  any  sound  distinction  be- 
tween witnesses  in  the  one  case  and  in 
the  other.  That  it  is  to  be  found  in  the 
fact  of  the  absence  of  the  accused  is 
negatived  by  Seaman  v.  Netherclift  (1), 
and  also  by  cases  of  application  made 
ex  parte  to  magistrates. 

The  House  of  Commons  has  to  enquire 
into  many  subjects  with  a  view  to  legis- 
lation, and  among  them  the  department 
of  education  is  not  the  least  important. 
Having  then  appointed  a  committee 
before  whom  witnesses  are  summoned 
and  compelled  to  answer,  and  there  being 
a  statute  which  makes  such  witnesses 
liable  to  the  penalties  of  perjury,  the 
House  of  Commons  has  surely  constituted 
a  tribunal  having  all  the  elements  which 
go  to  negative  the  suggestion  that  a 
statement  made  by  a  witness  originated 


Vol.  50.] 

Ooffim  T.  Dcndly,  Q.B. 

in  malice.  I  think,  therefore,  that  the 
demarrer  &il8y  and  the  defendant  is  en- 
titled to  onr  judgment. 

Manibtt,  J. — ^lam  of  the  same  opinion. 
I  take  it  that  it  was  settled  conclnsively 
by  the  House  of  Lords  in  DawJcina  y.  Lartt 
Mokeby  (2),  that  a  statement  hj  a  witness 
not  on  oath  in  the  coarse  of  a  military 
enqoiry  was  entitled  to  the  same  privilege 
as  that  of  a  witness  npon  oath  in  an  ordi- 
nary judicial  proceeding.  It  was  there 
held  to  be  inadmissible  to  give  evidence 
that  the  statements  so  made  were  mali- 
oions  and  nntme.  It  is  a  fortiori^  in  my 
opinion,  when  a  select  committee,  having 
power  to  insist  on  evidence  being  given 
on  oath,  receives  such  evidence  from  a 
witness  whom  it  has  summoned,  that 
such  witness  is  protected.  Then  there  is 
the  additional  fact  that  a  statute  expressly 
provides  that  a  witness  examined  under 
snch  circumstances  is  liable  to  an  indict- 
ment for  perjury  if  he  speaks  falsely. 

This,  then,  was  not  an  actionable  slan- 
der, and  there  must  be  judgment  for  the 
defendant  with  costs. 

Demurrer  overruled. 


Solicitors —Baker  &  Nairne,  for  plaintiff;  Hare  & 
Fell,  agents  for  the  Solicitor  to  the  Treasury, 
for  defendant. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

{CLARK  (appellant)  v.  the 
ASSESSMENT  COMMITTEE  07 
THE  ALDEBBORY  UNION  AND 
OTHERS  (respondents), 

Poor^Bate  —  Refreshment  Contractor — 
Q^arter  Sessions — Appeal  against  Assess- 
ment — Admissibility  of  Evidence — Annual 
Value  less  than  Rent — Case  stated  by 
Sessions — Costs — Removal  of  Order  without 
Certiorari — Summary  Jurisdiction  Act^ 
1879  (42  ^  43  Vict,  c,  49),  s,  4^— Rules 
of  Court,  IS80— Order  LXII. 

[For  the  report  of  the  aboro  case,  see 
50  Law  J.  Bep.  M.C.  33.] 


BOWEN  V,  HALL  AND  OTHERS.* 


Vol.  50.— Q.B..  C.P.  &  Exch. 


[IN  THE  COURT   OF   APPEAL.] 

(Appeal  from  the  QueerCs  Bench  Division,) 

1880. 
Nov.  3. 

1881. 
Feb.  5. 

Master  and  Servant — Contract — Breach 
— Contract  to  render  Exclusive  Personal 
Service — Action  for  procuring  Breach  of 
Contract  with  Employer,  when  Maintain- 
able, 

F,  contra>cted  to  make  and  glaze  bricks, 
8fc,y  at  agi'eed  prices,  for  the  plaintiff  ex- 
clusively, during  a  period  of  five  years  : — 
Held  (by  Lord  Sblborne,  L.C,  and 
Brett,  L.J.,  Lord  CoLERrDGS,  C.J.,  dis- 
senting), that,  the  contract  being  for  ex- 
dtisive  personal  service,  the  plaintiff  could 
maintain  an  action  against  the  defendant 
for  maliciously  procuring  F.  to  break  it, 
notwithstanding  that  the  strict  relation  of 
master  and  servant  did  not  exist  between 
the  plaintiff  and  F, 

Judgment  of  the  Queen* s  Bench  Division 
affirmed, 

Lumley  v,  Gye  (2  E.  A  B.  216 ;  22  Law 
J.  Rep.  Q.B.  463)  followed. 

Appeal  from  a  jadgment  of  the  Queen's 
Bench  Division. 

The  action  was  to  recover  damages  as 
against  the  defendants.  Hall  and  Fletcher, 
for  wrongfollj  enticing  and  keeping  away 
the  defendant  Pearson  from  the  plain- 
tilTs  employment,  and  for  wroDgfally 
receiving  and  harbonring  him  afler  notice 
that  he  was  the  plaintiff's  servant.  The 
plaintiff  also  claimed  an  injunction  to 
restrain  the  defendants,  Hall  and  Flet- 
cher, from  employing  Pearson  to  work 
for  them  at  making  and  glazing  bricks. 

As  against  the  defendant  Pearson  the 
plaintiff  claimed  an  injunction  to  re- 
strain Pearson  from  engaging  himself  to 
work  for  Hall  and  Fletcher  until  a  con- 
tract of  service  entered  into  by  him  with 
the  plaintiff  was  at  an  end. 

The  action  was  tried  before  Manisty,  J., 
and  a  jury,  at  the  Staffordshire  Summer 
Assizes,  1879,  when  the  following  facts 
were  proved  in  evidence  or  admitted  : — 

The  plaintiff  was  a  brick  manufacturer, 

*  Coram  Lord  SelborDO,  L.C. ;  Lord  Coleridge, 
C.J. ;  and  Brett.  L.J. 

2R 
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carrying  on  business  at  tbe  Clattershall 
Firebrick  Works,  in  Staffordshire.  The 
defendant  Pearson  was  a  bath  and  brick- 
maker,  and  in  June,  1877,  he  entered  into 
a  written  agreement  with  the  plaintiff,  as 
follows : — 

"  Clattershall  Firebrick  Works,  Stourbridge, 

"  June  18,  1877. 

"  I,  George  Pearson,  of  Stamber  Hill, 
near  Stoarbridge,  hereby  agree  and 
undertake,  for  the  consideration  of  the 
prices  below  named,  to  find  all  labour  for 
the  whole  manufacture  in  a  workmanlike 
manner  of  best  quality  white  glazed  bricks 
and  baths  (with  exception  of  hooping  the 
baths  and  preparing  the  clay  mass),  in 
such  quantities  as  you  require  and  when 
you  require,  and  deliver  anywhere  they 
may  be  required,  on  the  above  premises, 
the  said   quality  to   be  quite  equal  to 

sample  supplied  and  marked ,   and 

the  said  prices  to  be  subject  to  the 
standard  prices  of  the  trade  for  the  manu- 
facture of  the  same.  [Here  followed  a  list 
of  prices  for  bricks  and  baths.] 

"  I  also  agree  to  find  body  and  glaze 
for  baths  at  28.  each. 

"  I  also  agree  to  load  carefully  into 
trucks,  when  required,  bricks  at  la.  6d. 
per  1,000.  Baths,  packed,  loaded  and 
fixed  into  trucks,  at  6d.  each ;  also  to  do 
any  day  work  when  required  at  58.  per 
day  of  nine  hours. 

**  I  also  agree  not  to  engage  myself  to 
anyone  else  for  a  term  of  five  years. 

"  Terms  of  Payment. 

"  Fifty  per  cent,  of  the  cost  of  making, 
to  be  paid  when  the  goods  are  in  the  kiln, 
and  the  remainder  to  be  paid  when  the 
goods  are  delivered  on  the  bank. 

"  I,  Edward  Bowen,  do  hereby  agree 
to  the  foregoing  conditions,  also  to  supply 
clay  for  the  manufacture  of  the  said  goods 
in  a  proper  state,  also  to  find  all  materials 
(with  the  exception  of  body  and  glaze) 
and  tools,  and  not  engage  anyone  else  for 
the  same  work  for  a  term  of  five  years. 
"  (Signed)  Edward  Bowen. 

George  Pearson." 

It  was  alleged  on  behalf  of  the  plaintiff 
that  the  defendant  Pearson  had  peculiar 
skill  in  the  manufacture  of  the  white 
glazed  bricks  and  baths  mentioned  in  the 
agreement,  and  that  he  with  a  few  others 
was  possessed  of  a  secret  in  respect  to 


their  manu&cture  which  made  his  Ber- 
vices  of  peculiar  value. 

The  defendant  Hall  was  a  manufac- 
turer of  white  glazed  bricks  and  baths  in 
the  neighbourhood,  and  the  defendant 
Fletcher  was  his  manager. 

In  May,  1878,  Hall  and  Fletcher,  as 
was  alleged  by  the  plaintiff,  induced 
Pearson  to  leave  the  plaintiff's  service, 
and  make  for  ELall  glazed  bricks  and 
baths  such  as  he  had  contracted  to  make 
for  the  plaintiff. 

Field,  J.,  in  September,  1878,  granted 
an  interim  injunction  in  the  terms 
claimed  against  all  the  defendants. 

At  the  trial,  Manisty,  J.,  held  that 
there  was  no  evidence  to  support  the 
plaintiff's  claim  against  HaU  and  Fletcher, 
and  directed  a  verdict  to  be  entered  for 
them.  The  learned  Judge  also  thought 
that  there  was  no  reason  for  granting  a 
perpetual  injunction  against  Pearson,  as 
he  had  not  acted  or  threatened  to  act  con- 
trary to  the  interim  injunction. 

The  plaintiff  obtained  a  rule  nisi  in  the 
Queen's  Bench  Division  for  a  new  trial 
against  all  the  defendants.  On  argument^ 
the  Queen's  Bench  Division  made  the  rule 
absolute  against  Hall  and  Fletcher,  but 
discharged  it  as  regarded  Pearson. 

The  defendants  Hall  and  Fletcher 
appealed  from  the  order  for  a  new  trial 
of  the  Queen's  Bench  Division,  and  the 
plaintiff  appealed  from  the  order  dis- 
charging die  rule  for  a  new  trial  in  re- 
spect of  the  defendant  Pearson. 

Jelf  (J.  0.  Oriffits  with  him),  for  the 
defendants  Hall  and  Fletcher ;  and  A.  T. 
Laturence,  for  the  defendant  Pearson. — 
The  contract  is  not  one  of  personal  ser- 
vice by  Pearson,  so  as  to  bring  this  case 
within  the  decision  in  LumHey  v.  Qye  (1). 
Pearson  could  as  well  have  performed 
his  agreement  by  procuring  some  one  else 
to  execute  the  work,  and,  if  the  oonstmo- 
tion  is  that  Pearson  was  bound  not  to 
engage  himself  to  anvone  else,  although 
the  plaintiff  failed  to  nnd  him  work  under 
the  contract,  it  is  in  restraint  of  trade, 
and  void.  There  is  no  evidence  of  ''  en* 
ticing  "  or  *'  harbouring  "  against  Hall 
and  Fletcher.  If  the  contract  is  within 
Lumley  v.  Oye  (1),  it  is  submitted  that 

(1)  2  £.  6p  B.  216 ;  22  Law  J.  Rep.  a.B.  463. 
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adgment  of  Coleridge,  J.,  in  that 
IB  right,  and  shonld  be  followed  bj 
Oonrt.  With  respect  to  Pearson, 
ontraot  is  of  snch  a  nature  that  a 
•  of  equity  wonld  not  grant  a  per- 
1  injonotion  against  him.  Damages 
If  wonld  amply  compensate  the 
iff  for  the  alleged  breach.  There 
eyidence  that  Pearson  ever  refused 
nal  supervision  under  his  contract. 
le  Coiurt  thought  therQ  was  evidence 
le  jury  against  all  the  defendants, 
equested  the  plaintiff's  counsel  to 
le  their  argument  to  the  questions 
.  with  respect  to  the  decision  in 
w  V.  Oye  (1). 

maUkews  (Anstie  with  him),  for  the 
iff. — First,  it  is  contended  that  under 
ontract  the  strict  relation  of  master 
3nrant  existed  between  the  plaintiff 
be  defendant  Pearson,  and  therefore 
laintiff  is  entitled  to  maintain  his 
I.     See  Ex  parte  Gordon  (2),  where 
araot  similar  to  the  present  was  held 
Ate  the  relationship  of  master  and 
it  between  the  parties  to  it. 
ondly,  if  the  strict  relationship  of 
r  and  servant  did  not  exist,   the 
lot  was  one  for  personal  service, 
le  case  is  within  Lwndey  v.  Chje  (1), 
:  is  sufficient  to  rely  on  the  judg- 
of  the  three  Jud^s  who  formed  the 
ity  of  the  Court  in  that  case. 
le  Court  invited  counsel  to  furnish 
Qces  to  any  authorities  subsequent 
nley  v.  Oye  (1),  and  bearing  on  the 
decided  in  that  case. 
>  following  is  a  list  of  the  authorities 
^hioh  the    Court  was   afterwards 
bed,  namely,  Evans  v.  Walton  (3), 
v.  The  Stockton  Waterworks  Oonu 
[4),  Haskins  v.  Boyster  (5),  Burgess 
rpenter  (6),  Bixby  v.  Dunlap,  and 
t  the  end  of  that  case  (7),  Bryan 
te  (8),  and  Walter  v.  Oronin  (9). 

Our,  adv.  vult. 


«  Law  J.  Rep.  M.C.  12. 

6  ibid.  CJP.  307 ;  Law  Rep.  2  C.P.  616. 

4  Law  J.  Rep.  Q.B.  139;  Law  Rep.  10 
8» 

6  Am«r.  Rep.  780. 

5  ibid.  643. 
8  ibid.  476. 

4  Oaoigia,  328. 

07  Mass.  666. 


Lord  Colbbidge,  C.J. — In  this  case,  as 
far  as  regards  the  defendant  Hall,  I  am 
sorry  to  be  obliged  to  differ  from  the 
Lord  Chancellor  and  from  my  brother 
Brett.  The  facts  are  undisputed,  and  I 
understand  that  all  the  members  of  the 
Court  are  agreed  that  the  relation  of 
master  and  servant  did  not,  in  the  strict 
sense  of  the  word,  exist  between  the 
plaintiff  and  the  workman  whom  the  de- 
fendant induced  to  break  his  contract. 
That  being  so,  the  point  is  neatly  raised, 
whether  the  opinion  of  the  majority  of 
the  Judges  or  the  opinion  of  the  dissen- 
tient Judge  in  the  case  of  Lumley  v. 
Oye  (1)  should  prevail  in  a  Court  which 
is  not  bound  by  the  decision  in  that  case. 
I  am  of  opinion  that,  as  we  are  not  bound 
by  it,  we  ought  to  overrule  it. 

I  believe,  if  it  is  not  admitted,  at  least 
it  is  the  fact,  thati^m^  v.  Oye  (1)  stands 
alone.     Cases  more  or  less  analogous  to 
it  are  no  doabt  cited  in  the  judgments  of 
the  judges,  relied  upon  as  authorities  by 
the  majority,  but,  in  my  opinion,   dis- 
tinguished successfully  by  the  dissentient 
Judge.     Since  its  decision  I  cannot  find 
that  its  authority  has  ever  been  so  ac- 
knowledged as  to   be  followed  in  any 
decided  case  which  has  found  its  way  into 
the  reports.     From  its  nature  it  cannot 
be  a  very  common  form  of  action,  and, 
though  no  doubt  it  is  quite  fair  to  say 
that  this  may  reasonably  account  for  the 
bareness  of  the  reports,  it  ought  also  in 
fairness  to  take  away  any  weight  from 
the  circumstance  that  the  case  of  Lumley 
V.  Oye  (1)  has  stood  so  many  years  in 
the  books  without  being  in  terms  ques- 
tioned or  overruled.      Unfavourable  ob- 
servations have  been  made  upon  it ;  and, 
at  least  in  some  text-books,  where  it  is 
treated  as  an  authority,  it  is  so  treated 
with   the   qualification   of  a   "SemftZe." 
Further,   it  has  certainly  not  had   the 
unanimous  assent  of  the  profession.    The 
three  Judges  who  decided  it,  and  my  two 
colleagues  here,   are  no  doubt  lawyers 
entitled  to  the  highest  respect ;  but  there 
have  been   great  lawyers  who  are  well 
known  to  have  thought  that  it  was  wrongly 
decided.     I  may  mention   in  particular 
Mr.  Justice  Willes — ^no  doubt  the  counsel 
who  argued  unsuccessfully  in  the  case— 
but  one  of  the  greatest  jurists  of  this  or 
any  other  time. 
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This  state  of  things,  I  conceive,  leaves  me 
free  to  express  here  what  has  always  been 
my  own  opinion,  namely,  that  an  action 
does  not,  and  ought  not  to,  lie  against  a 
third   person    for    maliciously    and    in- 
juriously enticing  and  procuring  another 
to  break  a  contract  in  a  case  where  the 
relation  of  master  and  servant  in  the 
strict  sense  does  not  exist.     I  do  not  pro- 
pose to  state  at  length  my  reasons  for  this 
opinion.     I  could  only  recite  the  cases 
and  restate  the  arguments  of  Sir  John 
Coleridge  in  Lumley  v.  Oye  (1).    I  agree 
with  my  brother  Brett  that  the  conflicting 
views  are  stated  as  well  as  they  can  be 
stated  by  the  Judges  who  respectively 
entertained  them  in  that  case,  and  that 
there  is  really  no  more  to  be  said  about 
it.     The  question  is,  With  which  view  do 
you  agree  ?  and  I  have  said,  I  differ  from 
the  majority.     Only  one  independent  ob- 
servation occurs  to  me  to  make.     It  is,  I 
believe,  admitted    that  if  a  man  mali- 
ciously endeavours  to  persuade  another 
to  break  a  contract,  but  fails  in  his  en- 
deavour, the  malicious  motive  is  not  in 
itself  a  cause  of  action.     It  is,  I  believe, 
also  admitted,  except  by  Sir  William  Erie, 
whom  I  think  no  one  has  ever  followed 
on  this  point,  that  if  a  man  endeavours  to 
persuade  another  to  break  his  contract, 
and  succeeds  in  his  endeavour,  yet,  if  he 
does    this  without  what  the  law  calls 
malice,  the  damage  which  results,  however 
great,  is  not  in  itoelf  a  cause  of  action — 
I  mean,  of  course,  a  cause  of  action  against 
him.    But  if  the  damage,  which  is  not  in 
itself  actionable,  be  joined  to  a  motive 
which  is  not  in  itself  actionable,  the  two 
together  form  a  cause  of  action.     This 
seems  a  strange  conclusion,  bat  I  am  re- 
minded of  the  analogies  of  libel  and  con- 
spiracy, in  both  of  which  it  is  said  that 
malice  makes  that  same  thing  actionable, 
which  without  it  would  not  be  so.     I 
venture  to  think  that  in  this  there  is  a 
fallacy.    In  the  instance  of  libel  there  is 
not  even  an  apparent  parallel,  except  in 
oases  of  prima  facie  privilegre.     A  state- 
ment, in  itself  defamatory,  made  delibe- 
rately and  intentionally,  is,  I  apprehend, 
a  ground  of  action,  however  pure  and 
exalted  be  the  motive  of  him  who  makes 
it.    The  case  of  privilege  is  an  exception 
to  the  general  law.    A  statement  that  is 
defamatory  and  untrue,  and  which  may 


do  irreparable  damage,  is  yet  protected 
under  certain  conditions,  on  the  ground 
that  it  is  better  for  the  general  good  that 
individuals  should  occasionally  suffer, 
than  that  freedom  of  communication  be- 
tween persons  in  certain  relations  should 
be  in  any  way  impeded.  But  the  free- 
dom of  communication  which  it  is  desired 
to  protect  is  honest  and  kindly  freedom. 
It  is  not  expedient  that  liberty  should  be 
made  the  "  cloke  of  maliciousness,"  and 
in  such  a  case  the  general  law  applies. 
It  is  not,  I  think,  accurate  to  say  that  the 
malice  makes  the  statement  actionable. 
Deliberate  and  intentional  de&mation  is 
always  actionable  ;  and  the  law  implies 
that  a  man  means  what  he  does,  save 
that  under  peculiar  and  exceptional  cir- 
cumstances the  law  will  not  make  the 
implication  which  it  makes  in  all  others. 

So,  too,  in  conspiracy:  the  gist  of  the 
civil  action,  as  of  a  criminal  offence,  is  the 
act  of  conspiracy  by  two  or  more  minds  to 
bring  about  certain  ends  by  certain  means. 
It  is  true  that  each  separate  conspirator 
might  not  in  some  instances  be  actionable, 
nor  indictable,  for  attempting  to  do,  or 
even  for  doing,  with  the  utmost  malice, 
what  he  becomes  actionable  or  indictable 
for  conspiring  to  do  with  others.     Bat 
here,  too,  I  conceive  that  from  the  act  of 
conspiring  to  bring  about  the  unlawful 
end,  or  to  use  the  unlawful  means,  the 
law  implies  that  malice  which  is  neces- 
sary in  law  to  found  the  action  or  sup- 
port  the  indictment.     If,  therefore,  the 
suggested  analogies  be  accurately  looked 
at,  I  think  with  all  deference  they  turn 
out  to  be  no  analogies  at  all.     I  do  not 
know,  except  in  the  case  of  lAimley  ▼. 
Oye  (1),  that  it  has  ever  been  held  that 
the  same  person,  for  doing  the  same  thing, 
under  the  same  circumstances,  with  the 
same  results,  is  actionable  or  not  action- 
able, according  to  whether   his  inward 
motive  was  selfish  or  unselfish  in  what  he 
did.     I  think  the  enquiries  to  which  this 
view  of  the  law  would  lead  are  dangerous 
and  inexpedient  enquiries  for  Courts  of 
justice  :  Judges  are  not  very  fit  for  them, 
and  juries  are  very  unfit.     I  think  that 
Lumley  v.  Oye  (1)  should  be  overruled, 
and  that  this  action  as  against  the  defen- 
dant Hall  is  not  maintainable.    As  to  tihe 
other  defendant,  Pearson,  I  agree  with 
the  rest  of  the  Court. 
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ITT,  L.  J. — In  this  case  we  were  of 
n  at  the  hearing  that  the  contract 
ae  £or  personal  service,  thongh  not 
hidi  established  strictly  for  all  pnr- 
the  relation  of  master  and  servant 
BQ  the  plaintiff  and  Pearson.  We 
>f  opinion  that  there  was  .evidence 
tity  a  finding  that  Pearson  had  been 
3d  bj  the  defendants  to  break  his 
lot  of  service,  that  he  had  broken  it, 
ad  thereby  in  fact  caused  some  in- 

0  the  plaintiff.  We  were  of  opinion 
the  act  of  the  defendants  was 
with  knowledge  of  the  contract 
en  the  plaintiff  and  Pearson  ;  was 
in  order  to  obtain  an  advantage  for 
;  tiie  defendants  at  the  expense  of 
»laintiff;  was  done  from  a  wrong 
e,  and  would  therefore  justify  a 
g  that  it  was  done  in  that  sense. 

remained  nevertheless  the  question 
ler  there  was  any  evidence  to  bo 
>  a  jury  against  the  defendants  Hall 
letcher,  it  being  objected  that  Pear- 
not  a  servant  of  the  plaintiff. 
was  accurately  within  the  autho- 
t  the  case  of  Lumley  v.  Qye  (1).  If 
ase  was  rightly  decided  the  objec- 

1  this  case  failed.  The  only  ques- 
hen,  which  we  took  time  to  consider 
whether  the  decision  of  the  majority 
)  Judges  in  that  case  should  be  sup- 
1  in  a  Court  of  error.  That  case 
BO  elaborately  discussed  by  the 
)d  Judges  who  took  part  in  it  that 

more  can  be  said  about  it  than 
ler,  after  careful  consideration,  one 
I  rather  with  the  judgments  of 
lajorif^,  or  with  the  most  careful, 
k1  and  able  judgment  of  Sir  John 
idge.  The  decision  of  the  majority 
e  seen  on  a  careful  consideration  of 
judgments  to  be  founded  upon  two 
i  of  reasoning:  First,  that  wherever 
.  does  an  act,  which  in  law  and  in  fact 
xmgful  act,  and  such  an  act  as  may,  as 
ind  and  probable  consequence  of  it, 
lOe  injury  to  another,  and  which  in 
irticular  case  does  produce  such  an 
r,  an  action  on  the  case  will  lie.    This 

proposition  to  be  deduced  from  the 
of  AMy  V.  White  (10).  If  these 
fcions  are  satisfied,  the  action  does 
16  leas  lie  because  the  natural  and 

(10)  1  Sm.  L.C.  (8th  ed.)  264. 
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probable  oousoquence  of  the  act  com- 
plained of  is  an  act  done  by  a  third 
person,  or  because  sach  act,  so  done  by 
the  third  person,  is  a  breach  of  duty  or 
contract  by  him,  or  an  act  illegal  on  his 
part,  or  an  act  otherwise  imposing  an 
actionable  liability  on  him.  It  has  been 
said  that  the  law  implies  that  the  act  of 
the  third  party,  being  one  which  he  has 
freewill  and  power  to  do,  or  not  to  do,  is 
his  own  wilful  act,  and  therefore  is  not 
the  natural  or  probable  result  of  the 
defendant's  act.  In  many  cases  that  may 
be  so,  but  if  the  law  is  so  to  imply  in 
every  case,  it  will  be  an  implication  con- 
trary to  manifest  truth  and  fiict.  It  has 
been  said  that  if  the  act  of  the  third 
person  is  a  breach  of  duty  or  contract  by 
him,  or  is  an  act  which  it  is  illegal  for 
him  to  do,  the  law  will  not  recognise  that 
it  is  a  natural  or  probable  consequence  of 
the  defendant's  act.  Again,  if  that  were 
so  held  in  all  cases,  the  law  would  in  some 
refuse  to  recognise  what  is  manifestly 
true  in  fact.  If  the  judgment  of  Lord 
EUenborough  in  Vica/rs  v.  WUcochs  (11) 
requires  this  doctrine  for  its  support,  it  is, 
in  our  opinion,  wrong.  We  are  of  opinion 
that  the  propositions  deduced  above  from 
Ashhy  V.  White  (10)  are  correct.  If  they 
be  applied  to  such  a  case  as  Lumley  v.  Qye 
(1),  the  question  is,  whether  all  the  con- 
ditions are  by  such  a  case  fulfilled.  The 
first  is  that  the  act  of  the  defendants 
which  is  complained  of  must  be  an  act 
wrongful  in  law  and  in  fact.  Merely  to 
persuade  a  person  to  break  his  contract 
may  not  be  wrongful  in  law  or  ^t,  as  in 
the  second  case  put  by  Sir  John  Cole- 
ridge (12).  But  if  the  persuasion  be 
used  for  the  indirect  purpose  of  injuring 
the  plaintiff,  or  of  benefiting  the  defen- 
dant  at  the  expense  of  the  plaintiff,  it  is 
a  malicious  act,  which  is  in  law  and  in 
fact  a  wrong  act,  and  therefore  a  wrongful 
act,  and  therefore  an  actionable  act  if  in- 
jury ensue  from  it.  We  think  that  it 
cannot  be  doubted  that  a  malicious  act, 
such  as  is  above  described,  is  a  wrongful 
act  in  law  and  in  fact.  The  act  com- 
plained of  in  such  a  case  as  Lumley  v. 
Oye  (1),  and  which  is  complained  of  in 
the  present  case,  is  therefore,  because 

(11)  2  Sm.  L.O.  (8th  ed.)  663 ;  8  East,  1. 

(12)  3  £.  &  B.  at  p.  247. 
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malicions,  wrongfnl.  That  act  is  a  per- 
suasion by  the  defendant  of  a  third  person 
to  break  a  contract  existing  between  snch 
third  person  and  the  plaintiff.  It  cannot 
be  maintained  that  it  is  not  a  natural  and 
probable  consequence  of  that  act  of  per- 
suasion that  the  third  person  will  break  his 
contract.  It  is  not  only  the  natural  and 
probable  consequence,  but  by  the  terms  of 
the  proposition,  which  involves  the  success 
of  the  persuasion,  it  is  the  actual  conse- 
quence. Unless  there  be  some  technical 
doctrine  to  oblige  one  to  say  so,  it  seems 
impossible  to  say  correctly  in  point  of 
fact  that  the  breach  of  contract  is  too 
remote  a  consequence  of  the  act  of  the 
defendant.  The  technical  objections  al- 
luded to  above  have  been  suggested  as 
the  consequences  of  the  judgment  in 
Vicars  v.  Wilcocks  (11).  But  that  judg- 
ment, when  so  used  or  relied  on,  seems  to 
us  to  be  disapproved  of  in  the  opinions 
given  in  the  House  of  Lords  in  Lynch  v. 
Knight  (13),  and  seems  to  us,  when  so 
used,  to  be  unreasonable.  In  the  case  of 
Lumley  v.  Oye  (1),  and  in  the  present 
case,  the  third  condition  is  fulfilled, 
namely,  that  the  act  of  the  defendant 
caused  an  injury  to  the  plaintiff,  unless 
again  it  can  be  said  correctly  that  the  injury 
is  too  remote  from  the  cause.  But  that 
raises  again  the  same  question  as  has  been 
just  discussed.  It  is  not  too  remote  if 
the  injury  is  the  natural  and  probable 
consequence  of  the  alleged  cause.  This 
is  stated  in  all  the  opinions  in  Lynch  v. 
Knight  (13).  The  injury  is  in  such  a  case, 
in  law  as  well  as  in  fact,  a  natural  and 
probable  consequence  of  the  cause,  because 
it  is  in  fact  the  consequence  of  the  cause, 
and  there  is  no  technical  rule  against  the 
truth  being  recognised.  It  follows  that 
in  Lumley  v.  Gye  (1),  and  in  the  present 
case,  all  the  conditions  necessary  to  main- 
tain an  action  on  the  case  are  fulfilled. 

Another  chain  of  reasoning  was  relied 
on  by  the  majority  in  Lwnley  v.  Oye  (1), 
and  powerfully  combated  by  Sir  John 
Coleridge.  It  was  said  that  the  contract 
in  question  was  within  the  principle  of 
the  Statute  of  Labourers  ;  that  is  to  say, 
that  the  same  evil  was  produced  by  the 
same  means,  and  that  as  the  statute  made 

(13)  9  H.L.  Caa.  677. 


such  means,  when  employed  in  the  oaae 
of  master  and  servant,  strictly  so  called, 
wrongful,  the  common  law  ought  to  treat 
similar  means  employed  with  regard  to 
parties  standing  in  a  similar  relation  as 
also  wrongful.  If  in  order  to  support 
Lumley  v.  Oye  (1)  it  had  been  necessary 
to  adopt  this  proposition,  we  should  have 
much  doubted,  to  say  the  least.  The 
reasoning  of  Sir  John  Coleridge  upon 
the  second  head  of  his  judgment  seems  to 
us  to  be  as  nearly  as  possible,  if  not  quite, 
conclusive.  But  we  think  it  is  not  neces- 
sary to  base  the  case  upon  this  latter 
proposition.  We  think  the  case  is  better 
supported  upon  the  first  and  larger  doc- 
trine; and  we  are  therefore  of  opinion 
that  the  judgment  of  the  Queen's  Bench 
Division  was  correct,  and  that  the  prin^ 
oipal  appeal  must  be  dismissed. 

Lord  Selbobne,  L.C. — There  was  also 
a  cross  appeal  by  the  plaintiff  against  the 
defendant  Pearson,  who  succeeded  before 
the  Queen's  Bench  Division  in  getting 
the  rule  for  a  new  trial  discharged  or 
refused  as  to  himself^  while  it  was  made 
absolute  as  to  the  other  defendants. 

Pearson  was  the  workman,  who,  having 
a  special  knowledge  or  skill  in  the  glazing 
of  bricks,  which  gave  a  peculiar  and  ex- 
ceptional value  to  his  services,  contracted 
with  the  plaintiff  to  work  for  him  ezda- 
sively,  if  required  so  to  do,  during  a 
certain  period  of  time  (the  plaintiff  being 
reciprocally  bound  to  employ  no  other 
pei*son  in  the  same  kind  of  work  during  the 
same  period),  and  was  afterwards  induced 
by  the  other  defendants  to  breaJc  that 
contract. 

The  relief  asked  against  him  in  the 
action  was  injunction.  An  interim  injunc- 
tion was  granted  before  the  trial,  and 
the  case  went  down  for  trial  against  all 
the  defendants  at  the  same  time,  and 
upon  the  same  issues  of  fact.  The  effect 
of  leaving  the  verdict  to  stand  in  Pearson's 
favour  would  be  to  entitle  him  to  judg- 
ment in  the  action,  which  cannot  be  right 
if  his  contract  with  the  plaintiff  was 
broken  in  the  manner  alleged;  and  if, 
upon  the  evidence  given  at  the  trial,  that 
question  of  fact  could  properly  be  now 
determined  in  Pearson's  favour,  it  is  im- 
possible that,  upon  the  same  evidence,  it 
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could  also  be  right  to  order  a  new  trial 
against  the  other  defendants. 

We  think, therefore,  that  the  plaintiff's 
appeal  mast  be  allowed,  and  that  there 
ought  to  be  a  new  trial  as  to  all  the  defen- 
dants. Bat  as,  when  the  proper  time 
oomes  to  give  final  jndgment,  the  conse- 
quences of  a  verdict  for  the  plaintiff  will 
not  necessarily  be  the  same  as  to  Pearson 
and  as  to  the  other  defendants,  we  think 
that  the  Judge  at  the  trial  ought  to  give 
such  directions  to  the  jury  as  will  enable 
the  Court,  if  the  plaintiff  should  succeed, 
to  deal  with  the  particular  case  of  this 
defendant  as  may  be  just.  For  this  pur- 
pose they  ought  to  be  directed,  in  the 
event  of  a  veiiiict  for  the  plaintiff,  to  find 
specially  the  amount  of  damages  which 
they  think  oaght  to  be  awarded  against 
Pearson — first,  in  the  event  of  the  Court 
thinking  his  case  a  proper  one  for  an  in- 
junction and  for  damages ;  and,  secondly, 
in  the  event  of  the  Court  thinking  it  a 
proper  case  for  damages  only,  and  not 
also  for  an  injunction.  (See  Lord  Caims's 
Act  (21  &  22  Vict.  c.  27.  s.  2),  and  the 
Judicature  Act  of  1873  (36  &  37  Vict. 
c.  66.  ss.  24  (sub-s.  1)  and  76).)  The 
cases  of  Hills  v.  Croll  (14),  Dietrichsen  v. 
Oahhum  (15)  and  Lundey  v.  Wagner 
(16),  and  the  authorities  in  equity  as  to 
covenants  in  restraint  of  trade  within 
certain  limits  of  time  or  place,  may  pos- 
aibly  require  to  be  considered  before  the 
case  as  to  Pearson  (in  the  event  of  a 
verdict  being  found  against  him)is  finally 
disposed  of. 

Appeal  of  the  defendants  Hall  and 
FUteher  dismissed.  Appeal  of  the 
plaintiff  allowed. 


Solicitors — Smiles  &  Co.,  agents  for  Frescott, 
Stourbridge,  for  plaintiff;  Brownlow  &  Howe, 
agents  for  Harwards,  Shepherd  &  Mills,  Stour- 
bridge, fbr  defendants. 


(14)  2  PhUlL  60;  1  De  Gex,  M.  &  G.  627  n; 
14  Law  J.  Rep.  Chanc  444. 

(15)  2  Fhilli.  52. 

(16)  1  Be  Qez,  M.  &  O.  604,  627;  21  Law  J. 
Bep.  Chanc  898. 


[IN  THE  EXCHEQUER  DIVISION.] 
1881.      1  . 

March  7.    )  M*MAH0N  V.   FIELD. 

Contract — Measure  of  Damages — Be- 
moteness. 

The  defendant  contracted  to  find  stabling 
for  the  horses  of  the  plaintiff,  a  horse  dealer^ 
dwrvng  the  fair  at  B.  The  plaintiff  sent 
some  horses  to  the  stables,  but  the  defendant 
turned  them  out,  and  while  going  to  other 
stables  they  caught  cold  and  were  thereby 
depreciated  in  value : — Held  (upon  the 
authority  of  Hohhs  v.  The  London  and 
Sonth  Western  Railway  Company,  44 
Law  J.  Rep.  Q.B.  49  ;  Law  Rep.  10  Q.B. 
Ill),  thai  da/mages  for  depreciation  so 
caused  were  too  remote,  and  could  not  be 
recovered. 

Case  heard  on  farther  consideration. 

The  plaintiff  was  a  horse  dealer,  resid- 
ing in  Ireland.  The  defendant  was  an  inn- 
keeper at  Rngeley,  who  had  contracted 
to  provide  stabling  for  twelve  horses 
dnring  the  fair  to  be  held  at  Rngeley,  on 
Monday,  the  1st  of  May,  1880,  and  the 
following  days.  The  plaintiff  sent  nine 
horses  to  Rngeley  on  the  day  appointed, 
which  were  put  into  the  defendant's 
stables,  bat  shortly  afterwards  were 
tnrned  oat  and  ultimately  taken  to 
stabling  outside  Rageley.  This  was  an 
action  for  damages,  occasioned  by  the  de- 
fendant's breach  of  contract  in  not  find- 
ing stabling  for  the  plaintiff's  horses. 

The  statement  of  claim  alleged  that 
the  plaintiffs  horses  were  kept  standing 
exposed  to  the  weather  while  he  was 
engaged  in  finding  stable  accommodation 
for  them.  That  throngh  such  exposure 
some  of  the  horses  caught  cold.  The 
plaintiff  claimed  damages  in  respect  of 
loss  of  market  and  depreciation  consequent 
on  his  horses  catching  cold,  and  also  in 
respect  of  the  expense  he  was  put  to  in 
finding  other  stabling. 

The  action  was  tried  at  the  Chester 
Winter  Assizes,  January,  1881 .  The  jury 
found  in  answer  to  questions  put  to  them 
by  the  Judge,  first,  that  there  had  been  a 
breach  of  contract ;  second,  that  the  cold 
in  the  plaintiff's  horses  was  the  result  of 
the  defendant's  breach  of  contract ;  third, 
that  the  plaintiff  was  entitled  to   bOl. 
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damages  in  respect  of  the  loss  consequent 
upon  the  cold  in  the  horses  ;  fourth,  that 
the  defendant  knew  that  the  plaintiff 
hired  the  stables  for  the  purpose  of  his 
business  as  a  horse  dealer  at  the  horse 
fair  at  Rugeley,  and  that  the  plaintiff 
would  not  be  able  to  obtain  other  stables 
in  Bugeley  equally  suitable  for  his  busi- 
ness ;  and,  fifth,  that  the  plaintiff  was 
entitled  to  25Z.  damages  in  respect  of  loss 
consequent  upon  his  not  having  the  use 
of  the  defendant's  stables  for  the  time  of 
the  &ir. 

The  question  whether  the  damages  as- 
sessed by  the  jury  in  respect  of  loss  con- 
sequent on  the  cold  caught  by  the  horses 
was  or  was  not  too  remote,  was  reserved 
for  further  consideration  in  London,  and 
was  now  argued. 

Mclntyre  and  Marshall,  for  the  plaintiff, 
distinguished  the  case  of  Hohbs  v.  The  Lon- 
don and  South  Western  Railway  Oompany 
(1),  relied  on  by  the  defendant  at  the 
trial,  and  argaed  that  in  this  case  it  was 
reasonable  that  the  parties  afc  the  time  of 
contract  should  have  contemplated  that 
such  loss  as  had  happened  might  result 
from  a  breach  of  the  contract.  They  cited 
Hadley  v.  Baxendale  (2),  Sneesby  v.  The 
Lancashire  and  Yorkshire  Railway  Conu 
pany  (3),  Wilson  v.  TJie  Newport  Dock 
Oompany  (4),  Smeed  v.  Foord  (5)  and 
Burrows  v.  The  March  Oas  Oompany  (6). 

B,  T.  Williams  and  Higgins,  for  the  de- 
fendant, were  not  called  on. 

Fry,  J. — The  jury  have  found,  first, 
that  there  was  a  breach  of  agreement ; 
secondly,  that  the  cold  in  the  plaintiffs 
horses  was  the  result ;  and  they  have 
assessed  damages  in  respect  of  that  at 
50Z.  They  have  necessarily  and  naturally 
not  found  whether  or  not  the  cold  was 
the  result  of  breach  of  contract  alone. 
It  is  for  me  to  consider  how  far  it  is  the 

(1)  44  Law  J.  Rep.  Q.B.  49;  Law  Rep.  10 
Q.B.  111. 

(2)  23  Law  J.  Rep.  Exch.  179;  Law  Rep.  9 
Exch.  341. 

(3)  48  Law  J.  Rep.  Q.B.  69 ;  45  ibid.  Q.B.  1  ; 
Law  Rep.  9  aB.  26 ;  ibid.  I  Q,B.  D.  42. 

(4)  36  Law  J.  Rep.  Exch.  97;  Law  Rep.  1 
Exch.  177. 

IS)  1  E.  &  E.  602 ;  25  Law  J.  Rep.  Q.B.  178. 
(6)' 39  Law  J.   Rep.  Exch.  33;    Law  Rep.  5 
Exch."  67. 


natural  or  immediate  result,  and  whether 
it  is  not  too  remote*  If  the  question  had 
been  free  from  decision  I  should  probably 
have  held  that  those  who  break  acontraot 
must  take  the  consequences  of  that  breach, 
and  an  accident  which  happens  after  that 
and  concurs  with  it  in  producing  loss  ia 
Dot  an  excuse  for  or  release  from  the  con- 
sequences. 

That  does  not  appear  to  be  the  law. 
The  case  of  Holibs  v.  The  London  and 
South  Western  Railway  Oompany  (1)  bis 
been  pressed  upon  me,  and  I  am  unaUe 
to  find  any  practical  distinction  between 
that  case  and  the  present      There    the 
illness  of    the    plaintiff's  wife  was    the 
result  in  the  first  place  of  breach  of  con- 
tract by  the  defendant;   in  the  seoood 
place,  of  the  physical   condition   of  the 
plaintifi^s  wife ;  and,  in  the  third  pkoe, 
of  the  physical  state  of  the  night  in  whieh 
she  had  to  take  a  walk.     In  the  present 
case  the  loss  through  the  horses  catching 
cold  was  the  result,  in  the  first  plaoe^  d 
the  breach  of  contract ;  in  the  second  plaoe^ 
of  the  physical  condition  of  the  hones; 
and,  in  the  third  place,  of  the  state  of  the 
weather.     Further  than  that,  if  I  examine 
the  judgments  of  the  learned  Judges  who 
were  present,  I  find  that  case  is  sabstan- 
tially  the  same  as  this.     There  the  Lord 
Chief  Justice,   having  just   referred  to 
other  accidents  that  might  have  taken 
place  on  the  road  home,  said,  '*  In  either 
of  those  cases  the  injury  is  too  remote.  I 
think  that  is  the  case  here  :  it  is  not  the 
necessary  consequence,  it  is  not  even  the 
probable  consequence,  of  a  person  being 
put  down  at  an    improper    place,  and 
having  to  walk  home,  that  he  should  sus- 
tain either  personal  injury  or  catch  cold. 
That  cannot  be  said  to  be  within  the  con^ 
templation  of  the  parties  so  as  to  entitle 
the  plaintiff  to  recover,  and  to  make  the 
defendants  liable  to  pay  damages  for  the 
consequences."     Now  if  that  is  the  tnie 
exposition  of  the  law,  it  seems  to  me  I 
am  bound  to  find  that  it  is  not  the  ne- 
cessary or  probable  consequence  of  the 
horses  being  turned  out  of  the  staUeSi 
that  in  going  to  neighbouring  stables  thej 
should  catch  cold.     There  was  no  reaaon 
for  supposing  that  the  horses  would  bo 
particularly  susceptible .  to  oatch  cold  at 
the  time. 
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rale  is  farther  illustrated  by  wliat 
bj  Mr.  Justice  Archibald  in  the 
ise :  *'  With  regard  to  what  might 
remit  of  the  walk  home,  the  wet 
the  condition  of  health,  the  state 
plaintiff  herself,  all  those  things 
tot  have  been  in  the  contemplation 
parties  when  thej  made  the  con- 
If  that  be  the  sonnd  view  of  the 
bo  am  bonnd  to  hold  that  there 
i  in  qontemplation  of  the  parties 
ime  of  the  contract  the  partioalar 
mof  the  horses  or  the  existence 
ndwhen  the  horses  were  tamed 

bw  that  case,  becanse  it  is  an  an- 
,  not  becaose  it  is  satisfactory  to 
nd.  Therefore  I  should  be  very 
the  case  were  taken  to  the  Court 
ealy  and  the  Court  of  Appeal  would 
at  I  am  wrong. 
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BJ,  for  defendant. 
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way$  Glauses  Oonsolidation  Act^ 
8  |-  9  Vict.  c.  20),  8.  m^LiahiUty 
vpany  to  fence  off  Adjoining  Land. 

plaifUiff  was  tenant  from  year  to  year 
wfi  lamd^  part  of  which  was  acquired 
defendofiii  railway  company  under 
\aMory  potvers.  The  railway  com' 
igreed  with  the  plainHff*s  landlord 
consideration  of  a  certain  sum,  to  he 
y  the  company  to  hwn^  the  landlord 
wam  aV,  his  right  to  accommodation 
inehuUng  the  obligaHon  imposed  by 
to  fence  off  tJie  land  occupied  by 
mmHff  from  the  railway.  A  fence^ 
mg  of  posts  and  rails,  a  ditch  and  a 
i  kedgOj  were,  hou>ever,  put  up  by 
mdants  between  their  land  and  that 
d  hjf  iheplamtiffy  but  the  defendants 
ed  to  keep  the  same  in  good  repair. 
7au  60.— Q.B.,  C.P.  &  EzcH. 


In  consequence  of  this  neglect^  a  eow  belong^ 
ing  to  t?ie  plaintiff  fell  into  the  ditch  a/nd  was 
hilled: — Held,  that  the  agreement  belween 
the  landlord  and  the  company  did  not  avail 
to  take  away  the  statutory  obligation  on  the 
company  to  fence  for  the  benefit  of  the  oc- 
cupier,  and  thai  the  death  of  the  cow  being 
due  to  tJie  state  of  non-repair  of  (he  post 
and  rails  the  ownpany  were  liable. 

This  was  a  case  stated  by  the  learned 
Judge  of  the  County  Court  at  Yeovil,  of 
which  the  facts  were  as  follows : — 

The  plaintiff,  tenant  from  year  to  year 
to  John  Qt}oden  of  a  farm  called  Lower 
Farm,  sued  the  defendants  for  damages 
for  the  loss  of  a  cow  belonging  to  him 
caused  by  the  daufferous  state  of  a  cer- 
tain ditch  of  the  defendants'  separating 
the  railway  of  the  defendants'  from  land 
in  the  occupation  of  the  plaintiff.  This 
ditch  was  made  by  the  defendants  at  the 
time  of  the  construction  of  their  railway, 
at  which  time  the  plaintiff  was  tenant  to 
John  Gboden,  and  had  till  within  three 
years  of  the  date  of  the  accident,  but  not 
since,  been  cleared  out  b v  them  from  time 
to  time.  At  the  time  of  the  accident  it  was 
in  a  dangerous  and  defective  state,  and  the 
plaintiff's  cow  was  found  dead  therein  on 
the  20th  of  July,  1879,  its  death  being 
the  result  of  injuries  received  by  it  owing 
to  the  defective  and  dangerous  state  of 
the  ditch.  The  defendants  on  the  trial 
tendered  in  evidence  a  conveyanoe  from 
Gooden  to  the  defendants  of  the  land 
required  for  their  railway  at  the  spot  in 
qBjIstion,  and  also  a  deed  of  release  ac- 
cepting a  certain  sum  in  compensation 
for  the  right  to  have  all  fences,  &c.,  kept 
in  repair  by  the  defendants.  The  Judge 
refused  to  admit  these  two  deeds,  but  in 
the  Special  Case  it  was  provided  that 
either  party  was  to  be  at  liberty  to  refer 
to  the  conveyances  and  release,  as  well  as 
to  any  of  the  special  Acts  relating  to  the 
defendants'  railway.  The  Judge  gave 
judgment  for  the  plaintiff  on  the  ground 
that  the  defendants  having  made  the 
ditch  for  the  purposes  of  their  railway, 
and  having  been  in  possession  of  it  ever 
since,  were  bound  to  fence  and  mumfftiTi 
it  in  such  a  manner  that  it  should  not  be 
dangerous  to  cattle  using  the  adjoining 
lan£ 
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B.  8.  Wright^  for  the  defendants.— 
There  being  no  obligation  on  the  com- 
pany, apart  from  prescription,  which  is 
not  here  alleged,  except  that  imposed  by 
the  statute,  to  fence  off  the  plaintiff's  land, 
the  proviso  in  section  68,  sub-section  1, 
enures  to  the  benefit  of  the  defendants, 
as  by  the  indenture  offered  in  evidence 
at  the  trial  it  was  expressly  stipulated 
that  the  sum  paid  by  the  company  was  to 
be  "  in  full  compensation  for  all  right,  title 
or  claim  to  have  any  posts,  rails,  hedges, 
ditches,  mounds  or  other  fences  or  works 
made  or  maintained  by  the  company  for 
separating  the  lands  taken,"  and  for 
"  protectmff  such  lands  from  trespass,  or 
the  cattle  of  the  owners  or  occupier  thereof 
fipom  straying  thereout."  The  right  of  a 
tenant  from  year  to  year  is  limited  for 
the  purposes  of  compensation  by  sections 
119-122  of  the  Lands  Clauses  Consolida- 
tion Act,  1845  (8  4  9  Vict.  c.  18),  to  the 
period  of  one  year  and  the  period  required 
for  a  notice  to  quit — Ex  parte  Farlow  (1), 
Ex  parte  Palmer  (2)  and  Syers  v.  The 
Metropolitan  Board  of  Works  (3) — ^and 
the  tenant  could  not  acquire  a  more  ex- 
tensive right  as  against  the  railway  com- 
pany than  his  landlord  had.  The  fence 
put  up  was  originally  sufficient  to  pro- 
tect the  plaintiff  for  the  duration  of  his 
right  under  the  Lands  Clauses  Consoli- 
dation Act,  1845. 

Petheram,  for  the  plaintiff. — The  right 
of  a  tenant  to  have  his  land  fenced  as 
against  the  railway  is  not  a  subject  of 
compensation  under  the  Act,  but  he  can 
at  any  time  compel  the  company  to  fence 
by  numdamue.  The  case  of  Lawrence  v. 
Jenkins  (4)  is  a  direct  authoritv  that  the 
defendants  having  made  a  ditch,  <S^o.,  for 
the  plaintiff's  benefit,  and  until  recently 
maintained  and  repaired  it,  there  is  a 
sort  of  spurious  easement  thereby  created 
in  favour  of  the  plaintiff,  and  he  has  a 
right  to  have  it  continued. 

Dbnman,  J.— -I  am  of  opinion  that,  on 
the  evidence  before  us,  the  decision  of  the 
County  Court  Judge  ought  to  be  affirmed. 

(1)  2  B.  &  A(L  341. 

(2)  9  Ad.  &  E.  463. 

(3)  36  Law  Times,  277. 

(4)  42  Law  J.  Rep.  Q.B.  147;  Law  Rep.  8 
Q.B.  274. 


It  is  a  peculiar  case,  not  free  from  diiB- 
culty.   YiThen  the  railway  was  first  fonned, 
the  company,  being  bound    under  the 
statute  to  make  a  proper  fence  to  separate 
the  land  taken  by  them  from  the  adjoining 
lands  not  taken,  and  sufficient  to  protect 
the  lands  not  taken  from  trespass  and 
to   prevent    the    cattle    of   the    ownefs 
thereof  straying,  cut  a  ditoh  and  planted 
a  quickset  outside  the  ditoh,  and  there  on 
their  own  land  they  fixed  some  posts  and 
rails,  as  the  quickset  was  not  enough  to 
prevent  cattle  straying.    In  the  course  of 
time  the  defendants'  neglect  allowed  the 
posts  and  rails  to  rot  away,  and  the  ditch 
became  dangerous,  there  being  no  pro- 
tection for  cattle  inclined  to  stray.    Tba 
death  of  the  cow  is  found  by  the  case  to 
have  been  caused  by  the  dangerous  state 
of  the  ditch.    One  of  the  causes  of  danger 
was  that  the  ditch,  having  been  allowed 
to  become    choked   up  with   brambles, 
formed  a  kind  of  a  tntp  for  the  cattle. 
The  practical  question  in  the  case  is,  Wis 
the  dangerous  state  of  the  hedge  and 
ditch  due  to  the  absence  of  posts  and 
rails,  and  were  the  company  bound  to 
maintain  such  posts  and  rails,  and  con- 
sequently, failing  to  do  so,  liable  for  the 
consequences?     Section  68  of  the  Rail- 
way Clauses    Consolidation   Act,  1845, 
expressly  puts  on  the  company  the  duty 
of  making  and  maintaining  a  sufficient 
fence  to  protect  the  cattle  of  the  owner 
or  occupier  of  the  lands  adjoining  their 
railway  from  straying  thereout.     This  it 
is  evident  they  have  not  done,  and  they 
are  liable.     But  the  counsel  for  the  de- 
fendants relies  on  the  proviso  at  the  end 
of  section  68  to  exonerate  the  defendants. 
This  proviso  is  as  follows:  ^'Provided 
always  that  the  company  shall   not  be 
required  to  make  such   accommodation 
works  in  such  a  manner  as  would  prevent 
or  obstruct  the  working  or  using  of  the 
railway,  nor  to  make  any  acoommodation 
works,  with  respect  to  which  the  ownen 
and  occupiers  of  the  lands  shall  have 
agreed  to  receive  and  shall  have  been 
paid  compensation    instead    of   making 
them.''     It  was  argued  that  the  deeds 
referred  to  preclude  the  plaintiff  firom 
making  any  such  claim  as  this,  because 
the  owner  of  the  land  had  received  oompen* 
sation  for  the  not  making  the  fence  aad 
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mamtaining  the  same,  and  the  plaintiff 
being  only  tenant  from  year  to  year  could 
not  £ave  a  more  extensive  right  as  regards 
the  making  and  maintaining  fences  than 
Buoh  a  tenant  wonld  have  in  the  case  of 
compensation  nnder  the  Lands  Clauses 
Consolidation  Act,  1845.  This  sounds 
reaaonable  and  plausible,  but  is,  I  think, 
too  argumentative.  It  would  not  be  fair 
to  deprive  the  plaintiff  of  his  remedy 
because  his  landlord  had  entered  into  an 
agreement  with  the  company  whereby 
he  received  compensation  for  waiving  his 
rights.  The  company  have  therefore,  I 
think,  failed  to  make  out  their  defence 
clearly,  and  I  think  the  judgment  given 
in  the  County  Court  must  be  affirmed. 

Ldtdlbt,  J. — This  question  is  by  no 
means  free  from  doubt.  It  is  not  stated 
whether  the  posts  and  rails  in  question  were 
erected  by  the  defendants  in  pursuance 
of  the  Railways  Clauses  Consolidation 
Act  or  not ;  but  that  Act  imposed  on  the 
company  a  duty  to  put  up  proper  fences 
to  separate  their  land  from  adjoining 
lands,  and  protect  them  from  trespass  or 
the  straying  of  cattle  from  such  adjoining 
lands ;  and  it  is  therefore  not  too  strong  a 
mesomption  to  assume  that  it  was  so. 
The  plflontiff  then  was  tenant  from  year 
to  year  of  land  adjoining  that  taken  by 
the  company,  and,  as  such,  entitled  under 
the  68th  section  of  the  Act  to  have  a 
sufficient  fence  erected  by  the  company 
to  keep  his  cattle  from  straying.  He 
never  lost  that  right  by  the  acceptance  of 
compensation  in  its  stead,  and  therefore 
the  proviso  in  the  68th  section  does  not 
iqyply.  The  company  on  taking  the  land 
made  a  fence,  which  fence  being  once 
made,  the  plamtiff  was  entitled  to  have 
kept  up  by  the  company.  But  for  how 
lonp  ?  K  he  were  entitled  to  have  it 
maintained  np  till  now  he  would  be  jus- 
tified in  his  claim.  But  it  is  said  he 
must  be  considered  to  be  in  the  position 
of  a  tenant  who  had  come  in  after  the 
land  had  been  taken,  and  such  a  one  it  is 
contended  would  only  be  entitled  to  have 
the  fence  maintained  for  so  long  as  he 
had  a  legal  right  to  remain  in  the  occu- 
pation of  the  land  as  such  tenant  as 
against  his  landlord.  This  would  be,  in 
vsj  opinion,  straining  the  words  of  the 
atetnte  to  say  that  a  right  to  have  his 
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land  protected  by  a  fence  can  be  lost  by 
an  occupier,  if  his  landlord  enters  into 
an  agreement  with  the  company  to  accept 
compensation  instead  of  insisting  on  the 
fulfilment  of  their  statutory  obligation  to 
fence.  I  think  it  is  quite  consistent  with 
the  true  construction  to  hold  that  the 
occupier  is  not  prejudiced  by  the  agree- 
ment made  by  the  landlord.  There  is 
not,  as  far  as  I  can  see,  any  question  of 
prescriptive  right  in  this  case  as  in  Law* 
rence  v.  Jenkins  (4),  but  the  right  is  en- 
tirely statutory.  When  the  deeds  are 
admitted,  as  I  think  they  ought  to  be, 
they  do  not,  however,  shew  that  the 
plaintiff  was  in  any  way  compensated.  I 
am  therefore  of  opinion  that  this  appeal 
should  be  dismissed  with  costs,  but  as  it 
is  a  matter  of  great  importance,  I  think 
there  should  be  leave  to  appeal  from  our 
judgment. 

Appeal  dismissed  with  costs.    Leave 
to  appeal. 


Solicitors— Wapiy,  Robins  &  Barges,  agents  for 
Ffooks,  Sherborne,  Dorset ;  B.  B.  Nelson,  for 
defendants. 


[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Queen* s  Bench  Division,) 
1880.    1 

1881         f      ^^*  QtlEBN  V.  HUTCHINS. 

Jan.  14.  J 

Estoppel — Res  Judicata — Public  Health 
— Highway  Repairable  by  Inhabitants  at 
large — Whether  Decision  of  Justices  as  to 
Oharaoter  of  Street  conclusive  —  Public 
HeaUh  Act,  1875  (38  ^  39  Vict.  c.  55), 
8. 150—11  ^  12  VicL  c.  43. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  35.] 
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[IN  THE  COURT  OF  APPEAL.] 

1881. 
March  18. 


..} 


SEAL  V.  CLABIDOE.* 


BiUs  of  Sale — Attestation — Insufficiency 
ofi  if  ^y  Solicitor  who  is  also  GrofUee^' 

41  ^  42  Vict.  c.  31.  s,  10. 

A  solicitor  who  is  the  grantee  of  a  bill  of 
sale  cannot  also  he  the  attesting  solicitor  of 
that  hill  of  sale  so  as  to  satisfy  the  require' 
tnents  of  the  Bills  of  Sale  Act,  1878  (41  ^ 

42  Vict.  c.  31),  s.  10. 

Appeal  from  the  judgment  of  Haddle- 
ston,  B.,  at  the  trial  withont  a  jary. 

Interpleader  issae. 

The  claimant,  Seal,  was  the  holder  of 
a  bill  of  sale  of  which  one  Johnson  was  the 
gprantor ;  the  defendant  was  the  execution 
creditor.  The  bill  of  sale  was  duly  re- 
gistered ;  but  the  grantee  of  the  bill  of 
sale  was  also  the  solicitor  who  had  at- 
tested it.  Huddleston,  B.,  ruled  that 
this  was  not  a  good  attestation  (1). 

It  appeared  that  Johnson  was  awaj 
from  home  on  a  visit  when  an  auctioneer 
went  to  take  possession  on  behalf  of  Seal 
and  found  a  clerk  packing  up  some  things. 
The  auctioneer  told  him  not  to  remove 
them,  and  left  a  man  there.  Johnson 
afterwards  returned;  he  had  two  keys, 
one  of  which  he  kept  himself  and  the 
other  was  kept  by  his  clerk — he  used  to 
go  in  and  out  as  he  liked.  He  did  not 
sleep  there  because  he  did  not  like  the 
company  of  the  sheriff's  man  who  took 
possession  under  the  defendant's  execu- 
tion. Huddleston,  B.,  found  that  the 
goods  were  in  the  apparent  possession  of 
Johnson,  and  gave  a  verdict  for  the  de- 
fendant. 

The  plaintiff  appealed. 

Dugdale,  for  the  plaintiff. — The  first 

*  Coram  Lord  Selborne,  L.C. ;  Baggallaj,  L.  J. ; 
and  Bramwell,  L.J. 

(1)  41  &  42  Vict  c.  31. 8. 8  :  "  Every  bill  of  sale 
to  which  this  Act  applies  shall  be  duly  attested 
and  shall  be  registered  under  this  Act.  .  .  ." 

Section  10:  "A  bill  of  sale  shall  be  attested 
and  registered  under  this  Act  in  the  following 
manner:  1.  The  execution  of  every  bill  of  sale 
shall  be  attested  by  a  solicitor  of  the  Supreme 
Court,  and  the  attestation  shall  state  that  before 
the  execution  of  the  bill  of  sale  the  effect  thereof 
has  been  explained  to  the  grantor  by  the  attesting 
solicitor." 


question  is,  whether  a  solicitoir  who  is  the 
grantee  of  a  bill  of  sale  can  also  attest  it; 
and  then,  whether  the  goods  were  in  the 
apparent  possession  of  Johnson  at  the 
time  of  the  seizure. 

The  old  practice  as  to  warrants  of 
attorney  and  cognovits  supports  this  tA^ 
testation— lYticT^  Practice  (2)--^cyr  there 
it  is  stated  that  the  plaintiff's  attomej 
could  also  subscribe  tiie  warrant  as  at- 
torney for  the  defendants,  and  that  was 
done  until  new  rules  were  made  to  alter 
the  practice — Mason  v.  Kiddle  (3).  It  is 
clear  that  the  attestation  is  bat  a  formal 
matter  and  that  reg^tration  is  the  im- 
portant matter,  for  in  Davis  ▼.  Ooodman 
(4)  it  was  held  that  non-attestation  does 
not  avoid  a  bill  of  sale  as  between  grantor 
and  grantee ;  and  in  Exports  The  Naiumd 
Mercantile  Bank  (5)  the  Talidily  of  the 
bill  of  sale  was  not  affected  by  Uie  omis- 
sion of  the  attesting  solicitor  to  explain 
the  bill  of  sale. 

The  second  question  is,  whether  these 
goods  were  in  the  apparent  possessioa 
of  the  grantor  within  the  intOTpretation 
clause  of  the  statute  (6).  It  is  submitted 
that  they  were  not,  and  that  the  ftKjte 
bring  the  case  within  the  principle  of 
Ex  parte  Jay  (7)  and  Bobineon  v.  Briggs 
(8). 

Oraham  and  Eustace  SmOk^  for  the  re- 
spondent. 

[Lord  Sblbornb,  L.C. — ^We  only  wish 
to  hear  argument  as  to  the  question  of 
attestation.] 

Attestation  is  a  term  well-known  to 
the  law.      Till  quite  modem  times,  no 

(2)  9th  ed.  p.  649. 

(8)  5  Mee.  &  W.  513. 

(4)  49  Law  J.  Bep.  CJ?.  344;  Law  B^  5 
C.P.  D.  128. 

(6)  49  Law  J.  Bep.  Bankr.  62;  Law  Bep.  15 
Ch.  D.  42. 

(6)  41  &  42  Vict.  c.  31. 8. 4 :  "  Ptosonal  dmttala 
shall  be  deemed  to  be  in  the  'appannt  pMWMinii' 
of  the  person  making  or  giving  a  bill  of  «le  lo 
Ions  as  they  remain  or  are  in  or  upon  waj  faonae^ 
miU,  warehouse,  building,  works,  yard,  land  or 
other  premises  occupied  by  him,  or  are  used  tad 
enjoyed  by  him  in  any  plaoe  whatBoeT«r,  notwHli- 
standing  that  formal  possession  thereof  may  have 
been  taken  by  or  given  to  ai^  other  penon. 

(7)  43  Law  J.  Bep.  Bankr.  122 ;  Law  Bep.  0 
Chanc.  App.  697. 

(8)  40  Uw  J.  Bep.  Bnh.  17;  Laiw  Bep.  6 
Exch.  1. 
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interested  parly  conld  be  called  as  a  wit- 
neeSy  and  therefore  no  intereeted  party 
oonld  attest  a  deed.  In  Oolea  y.  Trecch 
Hdck  (9)  Lord  Eldon  said  that  where  a 
party  signs  as — what  he  cannot  be — a 
witness,  he  cannot  be  nnderstood  to  sign 
otherwise  than  as  a  principal,  so  that  in 
this  case  the  bill  of  sale  has  not  been 
attested  at  all.  In  Freshfield  v.  Beed 
(10)  a  person  who  was  to  signify  her 
ooiuent  to  a  demise  by  a  writing  diUy  at- 
tested was  held  not  to  have  done  so  by 
being  party  to  the  deed  of  demise.  The 
handwriting  of  a  subscribing  witness 
who  was  interested  conld  not  be  proved 
so  as  to  prove  the  deed — Stuire  v.  BeU 
(11).  The  general  policy  of  the  statute 
shews  that  what  is  required  is  an  iode- 
pendent  witness. 

LoBD  SeIiBOBVB,  L.C. — We  are  against 
the  appellant  on  both  points.  The  point 
as  to  possession,  with  which  I  will  deal 
firsts  raises  a  question  of  fact  to  be  settled, 
having  reg^ard  to  the  words,  *'  possession 
or  apparent  possession  of  the  person 
making  such  bill  of  sale,"  in  section  8  of 
the  Bills  of  Sale  Act,  and  to  the  definition 
of  "  apparent  possession  "  given  in  section 
4  of  the  same  Act.  In  the  case  now 
before  the  Courts  the  goods  comprised  in 
the  bill  of  sale  were  in  a  house  which 
was,  and  which  continued  to  be,  the 
residence  of  the  grantor,  to  and  from 
which  he  went  at  his  pleasure,  of  which 
he  kept  the  keys  by  himself  or  his  clerk, 
and,  in  short,  which  he  used  and  enjoyed 
as  he  chose.  He,  indeed,  slept  elsewhere 
beoaose  he  preferred  to  do  so  for  a  reason 
which  he  gave.  Had,  then,  more  than 
formal  possession  been  given  to  anyone 
else  ?  It  appears  that  the  auctioneer  put 
a  person  into  the  house,  but  no  act  is  men- 
tioned as  having  been  done  by  him  in 
ooinneotion  with  that  position,  save  that 
he  told  the  derk  of  the  grantor  not  to 
remove  any  of  the  things  in  the  house, 
so  that  I  am  of  opinion  nothing  more 
than  formal  possession  had  been  taken 
by  or  ffiven  to  any  other  person. 

With  regard  to  the  other  point  raised — 
tiiat  1%  as  to  the  sufificiency  of  the  attes- 

(9)  9  Yes.  Bep.  234,  at  p.  250. 

(10)  9  Mee.  &  W.  404. 
(U)  5  Term  Bep.  871. 
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tation — I  was  at  first  surprised  that  no 
case  was  cited  containing  a  decision  as  to 
the  validity  of  an  attestation  by  a  party 
to  a  deed.  This,  however,  shews  that  the 
common  sense  of  mankind  has  been  op- 
posed to  the  notion  that  a  party  to  a  deed 
can  also  be  a  witness  to  the  same  deed. 
I  am  not  myself  inclined  to  rely  on  the 
old  rules  of  law  as  to  the  incompetency 
of  parties  interested  to  give  evidence,  as 
they  had  been  expressly  abolished  by 
statute  before  the  Act  of  Parliament  now 
under  consideration  was  passed.  What, 
however,  is  the  meaning  of  the  word 
*'  attestation,"  considered  apart  from  the 
statute  ?  Surely  the  very  words  ad 
testari  imply  the  presence  of  a  witness 
standing  by  who  is  not  a  party  to  the 
deed  to  be  witnessed.  I  think  that  this 
view  is  corroborated  by  the  fact  that 
attestation  is  not  necessary  except  when 
required  by  some  deed  creating  a  power 
or  by  some  statute.  Can  it  be  of  any 
advantage  to  require  attestation,  if  snch 
attestation  is  to  be  but  the  repetition  of 
the  signature  of  the  party  to  the  deed  ? 
This  view  is  also  corroborated  by  the 
judgment  of  the  Court  of  Exchequer  in 
Freshfield  v.  Keed  (10)  (for  I  do  not  rely 
upon  the  observation  of  Lord  Eldon  in 
Coles  V.  Trecothick  (9),)  where  it  was  held 
that  a  power  requiring  a  consent  in  writ- 
ing duly  attested  was  not  satisfied  by  the 
person  testifying  her  consent  by  being  a 
party  to  an  indenture  of  demise. 

Such,  then, being  the  natural  sense  of  the 
term  "  attestation,  we  find  that  the  Bills 
of  Sale  Act  requires  every  bill  of  sale  to  be 
"  duly  attested,"  and  the  execution  of  every 
such  bill  must  be  attested  by  a  solicitor.  I 
am  of  opinion  that  the  word  *'  duly  "  means 
that  there  should  be  an  independent  wit- 
ness competent  and  proper  to  attest.  It 
was  admitted  that  a  solicitor  granting  a 
bill  of  sale  could  not  attest  his  own  exe- 
cution of  the  bill  of  sale,  but  it  was  said 
that  it  was  otherwise  in  the  case  of  a 
grantee.  It  appears  to  me  plain  on  the 
face  of  it  that  the  solicitor  who  is  to 
attest  the  bill  of  sale  has  to  undertake  a 
duty  for  the  grantor  and  to  famish  a 
security  against  fraud.  Can  it  be  said 
that  an  attestation,  not  by  an  indepen- 
dent witness,  but  by  the  person  who  has, 
if  anyone  has,  an    interest  in  fraud  or 


did 
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Seal  ▼.  CUaidge  {App.)t  Exch» 

malpractice,  affords  any  Bocnriiy  what- 
ever ?  These  remarks  do  not  apply  to  this 
or  any  particular  case  ;  bnt  they  are  con- 
siderations which  would  govern  legislation 
on  this  subject,  and  it  is  clearly  inconsis- 
tent with  such  considerations  that  the 
party  to  a  deed  should  attest  the  exe- 
cution of  a  deed  which  is  for  his  own 
benefit.  The  Legislature  has  further  re- 
quired the  residence  and  description  of 
tne  witness  to  be  stated,  and  this  further 
confirms  the  view  that  a  real  effective 
attestation,  such  as  is  naturally  meant  by 
the  word,  is  the  attestation  emphatically 
required  by  the  Legislature. 

Baqgallat,  L.J. — ^I  agree.  Two  cases 
have  been  cited  in  the  decision  of  which 
I  took  part,  and  I  will  briefly  state  what 
I  consider  those  cases  to  have  settled. 
LavU  V.  Ooodman  (4)  decided  that  regis- 
tration and  attestation  were  not  neces- 
sary to  make  bills  of  sale  effective  as 
between  grantor  and  grantee.  In  Ex 
parte  The  National  Mercantile  Bank  (5) 
three  objections  were  taken.  With  the  first 
and  the  third  we  are  not  to-day  concerned, 
and  the  second — which  was  that  the  bill 
of  sale  was  not  explained  to  the  grantor 
— was  rejected  beoiuse  there  was  an  at- 
testation clause  stating  that  the  effect  of 
the  deed  had  been  duly  explained  by  the 
attesting  solicitor ;  and  it  was  held  that 
the  Court  could  not  go  behind  the  clause 
and  behind  the  Act  so  as  to  enquire  into 
the  nature  of  the  explanation  g^ven. 

Bbamwsll,   L.J. — I  am  of   the  same 

opinion. 

Judgment  affirmed. 


8olicitor»— J.  W.  Sykes,for  plaintiff;  Indermaur 
&  Co.,  agents  for  A.  Peet,  Birmingham,  for 
defendant. 


[IN  THE  COUBT  OF  APPEAL.] 
(^Appeal  from  the  Exchequer  Dkntion.) 

Iftftl  fMABSDBH   AND   UXOE  «.   THl 

^^^^^  ^®-    1     R^WAT  COMPAST.* 

Practice — Oods — Order  deprUfing  (/— 
Application  for — Appeaifrom — AUermUim 
Jurisdiction  of  Judge  and  Court^^Bide$  of 
OouH,  Order  LV. 

The  plaintiffs f  after  a  trial  wiih  ajisni, 
recovered  61,  beyond  1001,  paid  into  Oonrt, 
The  Judge  immediaiely  gave  judgmmi 
for  the  plaintiffs  for  105Z.  without  eoits, 
Oounsel  on  both  sides  were  presmiL  No 
application  was  made^  and  no  caum  was 
shewn,  Oounsel  for  the  defendants  intendei 
to  apply  to  deprive  the  plaintiffs  of  costs 
had  not  the  Judge  anticipated  him. 

The  Exchequer  Division  rescinded  (he 
order : — 

Held  (by  the  Court  of  Appeal),  (hat  ike 
appeal  from  the  order  of  the  Sxokequer 
Division  uku  not  an  appeal  from  an  inter* 
locutory  order ;  that  the  appeal  (if  any)  from 
the  order  of  the  Judge  was  to  the  Oami  ai 
Appeal^  and  not  to  the  Divisional  Obvri 
Held  also  (reversing  the  judgment  of  fks 
Exchequer  Division),  {hat  the  jwriaMion 
given  by  Order  LV,  to  the  Judge  or  fks 
Oourt  is  an  altemaHve  and  not  an  appeBats 
jurisdiction,  and  thai  the  drcumskmees  of 
the  case  shewed  a  stibstantial  comjManoe 
with  the  requirements  of  Order  Lv,  as  (o 
application  at  the  trial. 

Appeal  from  the  Exchequer  Diviaion. 

Action  by  the  plaintifi  for  damara 
for  injuries  sustained  by  the  female  plau- 
tiff  through  the  negligence  of  the  aefen- 
dants. 

At  the  trial  before  Brett^  L. J.,  a  ver- 
dict was  found  for  the  plsintiffii  fiv  SL 
over  and  above  a  sum  of  1001,  which  the 
defendants  had  paid  into  Court.  Brett| 
L.J.,  at  once  made  an  order  that  eabh 
party  should  pay  their  own  oosts.  No 
application  was  made  by  the  defendants 
on  the  subject^  and  no  cause  was  sheiwii; 
but  counsel  on  both  sides  were  presenti 
and  the  counsel  for  the  defendant  wonldi 
but  for  the  fiact  that  he  was  anticipaiad 

*  Cbram  Lord  SelboziM,  L.O. ;  BaggaOaj,  LJ. ; 
Bramwell,  L.J. 
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hj  the  learned  Jndee,  have  applied  for 
an  order  depriving  ine  plaintiffs  of  costs. 

The  plaintiffs  appealed  to  the  Exchequer 
Diyision,  which  rescinded  the  order  of 
Brett^  L.  J.,  and  ordered  that  the  plain- 
ti£Bi  should  recover  their  costs  of  the 
action. 

The  defendants  appealed. 

Aspland  (with  him  Otdly),  for  the  de- 
fendants. 

French,  for  the  plaintiff's. — There  is 
a  preliminary  objection  to  the  hearing  of 
thjB  appeal.  The  order  of  the  Exchequer 
Divisum  was  an  interlocutory  order,  and 
was  made  in  May,  1880,  so  that  this  ap- 
peal is  too  late ;  and  it  relates  to  an  order 
made  in  February,  1880,  so  that  more 
than  a  year  has  elapsed  since  the  order 
was  made  by  Bi*ett,  L.J.  Smith  v.  Cowell 
(1),  OoUins  V.  WeUh  (2). 

[SiLBOSNE,  L.C. — We  think  the  appeal 
must  proceed.  This  was  not  an  indepen- 
dent Bubeequent  application  to  vary  some- 
thing arising  out  of  the  judgment,  but  it 
was  an  application  to  alter  the  final  judg- 
ment itself  and  it  is  not  an  appeal  on  an 
interloontoxy  matter.] 

Aspland,  for  the  defendants. — The  order 
was  made  under  Order  LV.  (3),  and 
Brett,  L.  J.,  had  jurisdiction  to  make  it — 
OoUins  V.  Welch  (2) ;  the  circumstances 
in  this  case  were  similar  to  the  circum- 
atanoea  of  that  case,  and  Turner  v.  Hey- 
land  (4)  decided  that  there  need  be  no 
application  at  all. 

[Selborne,  L.C. — ^We  are,  of  course, 
bound  by  Collins  v.  Welch  (2),  and  shall 
fidlow  it.] 

If^  then,  the  Judge  at  the  trial  had 
jnriadiction  to  make  the  order,  then  such 
an  order  is  an  order  as  to  costs  to  be 
made  at  the  discretion  of  the  Jodge ;  and 
by  the  provisions  of  section  49  of  the 
Jndicatare  Act,  1873,  there  can  be  no 

(1)  Jnie^  Q.B.  38 ;  Law  Rep.  6  Q.B.  D.  75. 

(2)  49  Law  J.  Bep.  C.P.  260 ;  Law  Rep.  6  C.P. 
J).  21. 

(S)  Rules  of  Cout,  Order  LV. :  « Provided 
that  where  any  action  or  issue  is  tried  by  a  jury, 
Um  eosta  aball  follow  the  event,  unless,  upon  ap- 
plieation  made  at  the  trial  for  good  cause  shewn, 
the  Judge  before  whom  snch  action  or  issue  is 
tried,  or  the  Court,  shall  otherwise  order." 

(4)  48  Law  J.  Rep.  C.P,  635;  Law  Rep.  4 
C^.P.482, 
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appeal,  as  no  leave  has  been  obtained. 
Myers  v.  Defries  (5)  supports  this  view, 
for  the  reasoning  which  in  that  case  led 
to  the  conclnsion  that  there  was  no  appeal 
from  the  Conrt  sapports  the  contention 
that  there  was  no  appeal  here  from  the 
Judge. 

[Bbamwell,  L.J. — Is  it  not  the  fact  that 
there  are  now  two  alternative  tribunals 
as  there  were  under  the  old  County  Court 
Act,  by  which  there  were  independent 
powers  in  the  Judge  who  tried  the  cause, 
and,  if  he  did  not  do  so,  in  the  Court  to 
certify  for  costs  ?] 

If  there  was  any  appeal  from  the  order 
of  Brett,  L.J.,  the  appeal  lay  to  this 
Court  and  not  to  the  Divisional  Court 

[Bbamwell,  L.J. — I  think  that  we  have 
said  here  that  save  in  certain  specified 
cases  the  appeal  from  a  judgment  of  a 
Judge  is  to  this  Court,  unless  the  rules 
give  it  to  the  Divisional  Court.] 

Frenchj  for  the  plaintiffs. — The  appli- 
cation to  the  Divisional  Court  was  rightly 
made,  as  being  an  appeal  from  Brett,  L.  J., 
at  the  trial. 

[Selborne,  L.C. — Here  judgment  had 
been  signed.  How  could  the  Divisional 
Court  alter  that?] 

In  Baker  v.  Oakes  (6)  the  application 
was  made  to  the  Divisional  Court. 

[Selborne,  L.C. — In  that  case  the 
order  appears  to  have  been  made  by  a 
Judge  at  chambers.] 

The  Judge  who  tried  the  cause  was 
applied  to,  and  as  the  application  was  not 
made  at  the  trial,  it  was  held  to  be  un- 
availing.  In  the  present  case  there  was 
no  application  made  at  all.  In  OoUins 
V.  Welch  (2)  there  was  a  discussion  in 
Court,  but  in  the  present  case  no  counsel 
addressed  the  Judge,  and  it  has  never 
been  decided  that  an  application  must  not 
at  least  in  substance  be  made. 

[Selborne,  L.C. — It  is  clear  that  the 
counsel  for  the  defendants  intended  to 
apply,  but  he  was  anticipated  by  Lord 
Justice  Brett.] 

No  cause  was  shewn,  and  there  was  in 
fact  no  good  cause  here,   so  that    the 


(5)  48  Law  J.  Hep.  Exch.  446 ;  Law  Rep.  4 
Ex.D.  176. 

(6)  46  Law  J.  Rep.  Q.B.  246 ;  Law  Rep.  2 
q.B.  D.  17;. 
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Manden  y.  Lamcashire  and  Yorkshire  Sail,  Co. 

second  branch  of  Order  LY.  (3)  has  not 
been  satisfied. 

[Sklbornb,  L.C. — There  is  no  distinc- 
tion between  this  case  and  Gollina  ▼. 
Wehh  (2).] 

Lord  Selbobne,  L.C. — One  point  is 
sufficient  to  dispose  of  this  case,  although, 
as  other  points  have  been  raised  in  argu- 
ment, it  may  be  necessaiy  to  explain  our 
view  of  those  also.  That  point  is,  that  the 
Judge  at  the  trial  did  not  merely  express 
his  opinion  by  an  order  as  to  costs,  but 
actually  gave  judgment  in  the  action  for 
the  sum  of  1052.  without  costs ;  and  no  au- 
thority has  been  cited  from  which  we  can 
gather  that  the  Divisional  Court  is  enabled 
to  reverse  that  judgment  or  to  vary  it  by 
making  an  order  inconsistent  with  it, 
while  that  order  stands  uncancelled  on 
the  record.  The  application,  therefore, 
should  be  made  to  the  Court  of  Appeal. 
It  appears  indeed  that  the  practice  has 
been  to  apply  to  the  Divisional  Court  in 
the  first  instance,  for  in  the  case  of  Collins 
V.  Welch  (2)  that  course  was  taken,  and 
it  is  not  clear  that  there  is  any  distinction 
between  the  two  cases ;  bat  the  point  was 
not  taken  in  Collins  v.  Welch  (2).  Myers 
V.  Defries  (5)  determines  that  there  is  an 
alternative  power  given  to  the  Judge  or  the 
Coart,  not  indeed  to  overrule  each  other, 
but  to  disallow  costs  which  would  other- 
wise, by  the  efiect  of  Order  LV.,  be  given 
to  the  winning  party.  If  the  Judge  has 
not  exercised  any  jurisdiction  in  the  mat- 
ter, then  the  Divisional  Court  can  do  so ; 
but  if  the  Judge  has  exercised  his  juris- 
diction the  thing  is  done — it  has,  in  the 
words  of  the  order,  been  "  otherwise  " 
ordered;  the  Divisional  Court  will  not 
then  repeat  the  order,  and  if  that  order 
is  wrong  the  application  must  be  to  the 
Court  of  Appeal.  In  the  present  case, 
however,  the  application  is  not  to  the 
alternative  jurisdiction  of  the  Court,  but 
the  application  is  to  alter  a  final  judg- 
ment. I  would  add,  in  the  first  place, 
that  Collins  v.  Welch  (2)  settles  that,  in 
the  circumstances  of  this  case,  where  a 
Judge  anticipates  an  application  which 
would  otherwise  be  made  to  him,  and 
where  counsel  are  present  and  are  pre- 
pared to  make  an  application,  the  condi- 
tion of  Order  LY.  is  substantiaUy  fulfilled. 


(App,),  Excm, 

I  agree  with  the  decision  in  OcHUnt  t. 
Welch  (2),  and  I  am  bound  by  it.  The 
question  is  then  raised,  whether  good  cause 
must  be  shewn.  It  is  not  necessary  or  con- 
venient to  determine  whether  in  any  oir- 
oumstances  there  could  be  an  appeal  on 
costs  under  this  order  and  those  words ;  if 
there  could  be,  I  am  of  opinion  that  the 
ornis  prohandi  would  be  on  the  party  which 
alleged  that  the  Judge  had  exercised  the 
powers  conferred  by  the  order  without 
good  cause,  and  not  on  the  other  party. 
The  appeal  must  be  allowed. 

Baooallay,  L.J.,  and  Bramwell,  LJ., 
concurred. 

Appeal  alUnoed, 


Solicitors— H.  G.  Field,  a^nt  for  T.  EUj,  Uvw- 
pool,  for  plaintiffs ;  Clarke,  Woodcock  &  Bjland. 
agents  for  A  Grundy  &  Sons,  Manchester,  for 
defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.      1  THORPE  AND   OTHERS  V. 

March  9.  j  bbstwick. 

Will — Attesting  Witness — Incompeiencf 
subsequent  to  Execution. 

Where  an  attesting  untness  subsequenHf^ 
to  the  execution  of  the  will  marries  a  devisee^ 
the  devise  is  not  void  under  the  \hth  sectiom^ 
of  the  Wills  Act. 

This  was  an  action  for  the 


of  a  messuage  and  land,  of  whioh  Jere- 
miah Bestwiek  died  seised  in  fee  on  the 
29th  of  July,  1868.  By  his  wiU  dated 
the  26th  of  December,  1865,  he  devised 
the  messuage  and  land  to  Ann  Bebekah 
Wolstenholme,  her  heirs  and  assiCTS.  On 
the  18th  of  June,  1868,  Ann  Bebekah 
Wolstenholme  married  the  plaintiff,  Heniy 
Thorpe,  and  on  the  26th  of  January,  1870, 
she  conveyed  the  messoage  and  land  to 
the  use  of  the  plaintiff,  Henry  Thorpe, 
his  heirs  and  assigns.  Subeequently 
Henry  Thorpe  mortgaged  the  measnage 
and  land  to  the  other  plaintiffs. 

The  statement  of  defence,  among  other 
matters,  set  up  that  the  plaintiff,  Henry 
Thorpe,  was  one  of  the  attesting  witneases 
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korptf  T.  Bestwickf  Q,B, 

e  ezeontioQ  of  the  will  of  Jeremiah 
iriok,  that  at  hia  death  the  marriage 
SQDsisting,  and  conseqaentlj  the 
le  to  Ann  Rebekah  Wolstenholme 
d  to  the  defendant  as  heir-at-law  of 
niah  Bestwick. 
le  plaintiffs  demurred  to  these  allega- 


aham  (Bireh  with  him),  for  the  plain- 
— The  question  is,  whether  a  devise 
woman  is  void  by  reason  of  her  mar- 
I  to  an  attesting  witness  snbseqaently 
e  ezecntion  of  the  will.  The  Wills 
[7  Will.  4.  &  1  Vict.  c.  26.  s.  16)  pro- 
\  that  "  if  any  person  shall  attest  the 
ition  of  any  will  to  whom  or  to  whose 

or  hnsband  any  beneficial  devise, 
y,  estate,  interest,  gift  or  appoint- 
;  of  or  affecting  any  real  or  personal 
e  .  .  .  .  shall  be  thereby  given  or 
»,  such  devise  ....  shall,  so  far  only 
cmcems  snch  person  attesting  the 
ition  of  such  will,  or  the  wife  or  hus- 

of  such  person,  ...  be  utterly  null 
foid."  At  the  time  of  Thorpe  attest- 
he  will  the  devisee  was  not  his  wife, 
bis  subsequent  marriage  cannot  affect 
revions  competency.  The  24th  section 
not  affect  the  question.  It  provides 
^t  every  will  shall  be  construed  with 
enoe  to  the  real  estate  and  personal 
e  comprised  in  it,  to  speak  and  take 
b  as  if  it  had  been  executed  imme- 
\lj  before  the  death  of  the  testator 
is  a  contrary  intention  is   shewn." 

section  has  reference  to  the  pro- 
f  dealt  with,  not  the  objects  to  be 
Aiei^BuOock  v.  Bennett  (1).  He 
[  also  Jarman  on  Wills,  vol.  i.  p.  65 ; 

v.  Jolliffe  (2),  Brogram  v.  Winder 
Hcldfcut  V.  Bowsing  (4). 

Fwih^  for  the  defendant,  relied  on 
on  24,  and  on  section  14,  which  pro- 
1  that  *'  if  any  person  who  shall  attest 
execution  of  a  will  shall  at  the  time 
le  execution  thereof  or  at  any  time 
wards  be  incompetent  to  be  admitted 
bness  to  prove  the  execution  thereof, 

will  shall  not  on  that  account  be 
Ud.*'     This    implies    that    although 

(1)  24  Law  J.  Rep.  Chanc  512. 

(2)  1  W.  Black.  365. 
(8)  2  Yes.  jiu.  635a. 
(4)  2  Str.  1258. 

Vol.  60.~().B.,  C.P.  &  Ezch. 
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the  will  would  not  be  invalid  the  devise 
would  be  invalid  on  a  witness  becoming 
incompetent  after  the  execution.  The 
contrary  interpretation  of  the  Act  would 
let  in  the  mischief  intended  to  be  excluded 
by  the  LegiBkture.  A  man  might  influ- 
ence  a  testator  to  benefit  a  woman  whom 
he  intended  to  marry,  or  he  might  be  privy 
to  the  will  being  antedated  so  that  he 
should  not  be  competent  to  be  a  witness. 
No  reply  was  heard. 

Mathew,  J. — The  policy  of  the  Wills 
Act  in  depriving  an  attesting  witness  of 
benefits  under  the  will  is  clear  and  ob- 
vious. Wills  are  not  allowed  to  be  sup- 
ported by  the  testimony  of  interested 
persons.  At  the  time  of  the  attestation 
the  witness  took  no  benefit  and  was  not 
interested.  Subsequently  he  married  a 
person  benefited,  and  I  am  asked  to  set 
aside  the  bequest.  I  find  in  the  Act  no 
provision  requiring  me  to  do  so.  The 
only  section  at  all  countenancing  the  pro- 
position is  section  24,  which  is  as  to  the 
property  of  the  testator  only  and  not  as 
to  attesting  witnesses.  My  judgment 
must,  therefore,  be  for  the  plaintiffs  with 
costs. 

Judgment  for  plaintiffs. 


Solicitors— Peacock  &  Goddard,  agents  for  Clark 
&  Huisb,  Derby,  for  plaintiffs ;  Watson,  Sons  & 
Room,  for  defendants. 


[IN  THB  QUEEN'S  BENCH  DIVISION.] 
1  ftftO     r  ^^'^^^  {appellant)  v,  the  over- 

XT        1  o  <        SEERS,     ETC.,    OP     MOLD     (re- 

The  Eating  Act,  1874  (37  ^  88  Vict.  c. 
54),  s,  4,«u6-«.  (a) — Valuaiionof  Land  used 
as  a  Flantation — Assessment  of  Sporting 
Bights. 

[For  the  report  of  the  above  casQ,  see 
60  Law  J.  Rep.  M.C.  39.] 
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PN  THE  COMMON  PLEAS  DIVISION.] 

1881.      1 
March  4.  j 


LYONS  V.   TUCKER.* 


BilU  of  Sale  Ad,  1878  (41  ^  42  Vict, 
c.  31),  8.  10  —  Priority  —  Registered  and 
Unregistered  BilU  of  Sale — Seizure. 

The  provision  in  section  10  of  the  BQls 
of  Sale  Act,  1878,  as  to  the  priority  of  hills 
of  sale,  applies  only  where  there  has  been  a 
bankruptcy  or  execution^  and  does  not  de^ 
termine  the  relative  righis  of  the  holder  of 
an  unregistered  bill  of  sale  and  the  holder 
of  a  registered  bill  of  sale  in  the  absence  of 
bankruptcy  or  execution.  Such  rights  are 
unaffected  by  the  statute. 

Tbia  was  an  appeal  by  way  of  motion 
from  a  decision  of  the  Jndge  of  the 
County  Gonrt  of  Devonshire,  holden  at 
Plymouth,  the  following  being  shortly 
the  facts : — 

On  the  4th  of  October,  1880,  one 
Stanger  executed  a  bill  of  sale  over  cer- 
tain goods  in  favour  of  the  defendant, 
which,  however,  was  never  registered. 

On  the  8th  of  November,  1880,  the 
said  Stanger  executed  another  bill  of 
sale  in  favour  of  the  plaintiff  over  the 
same  goods  as  those  subject  to  the  bill  of 
sale  in  favour  of  the  defendant.  This 
second  bill  of  sale  was  duly  registered  on 
the  day  of  its  execution. 

On  the  26th  of  November,  1880,  the 
defendant  seized  Stanger' s  goods  under 
the  powers  of  his  bill  of  sale. 

On  the  27th  of  November,  1880,  the 
plaintiff  gave  notice  to  the  defendant  that 
he  claimed  the  goods  as  holder  of  a  re- 
gistered bill  of  sale. 

The  plaintiff  sued  the  defendant  in  the 
County  Court  and  the  learned  Judge  de- 
cided that  the  defendant  was  entitled  to 
the  goods  as  against  the  plaintiff.  The 
plaintiff  obtain^  a  rule  nisi  to  set  aside 
the  judgment  of  the  learned  County  Court 
Judge,  and  enter  judgment  for  the  plain- 
tiff, against  which 

A.  Charles  shewed  cause. — Section  10 
and  section  8  (1)  must  be  read  together — 

*  See  Conelly  v.  Steer  (next  case). 

(1)  Section  8 :  *'  Every  bill  of  sale  to  which  this 
Act  applies  shall  l^  duly  attt  sted  and  shall  be 
registered  uuder  this  Act  -within  seven  days  after 


Davis  V.  Goodman  (2).  The  sole  lesiiH 
of  these  two  sections  is,  that  an  unregis- 
tered bill  of  sale  is  invalid  as  against  oe^ 
tain  persons  only,  namely,  trostees  in 
bankruptcy  and  execution  creditors,  and 
that  registered  bills  of  sale  are  to  talro 
priority  according  to  the  date  of  theb 
registration,  instead  of  as  formerly  from 
that  of  their  execution.  Even  if  this 
were  not  so,  yet  the  common  law  doctrine 
of  perfecting  title  by  taking  poBsession 
would  yet  enable  the  defendant  to  resist 
the  plaintiff's  claim— ^a  paarte  The  No- 
tional  and  Mercantile  Bank  ;  inre  Haynes 

(3). 

Under  the  old  Act  priority  of  reffiatra. 

tion  was  not  a  test  at  all.  The  lOUi  sec- 
tion should  be  read  "  two  or  more  regis- 
tered bills  of  sale."  The  object  of  the 
enactment  is  to  regulate  the  priorities  of 
grantees  inter  se  as  against  certain  speci- 
fied persons  only. 

B,  S.  Wright,  in  support  of  the  rola— 

the  making  or  giving  thereof,  and  shall  set  fatth. 
the  consideration  for  which  sach  bill  of  sale  was 
given,  otherwise  such  bill  of  sale  as  agaiiist  all 
trustees  or  assignees  of  the  estate  of  tne  persni 
whose  chattels  or  any  of  them  are  comprised  in 
such  bill  of  sale  under  the  law  lelating  to  bank- 
ruptcy or  liquidation,  or  under  any  assignment  for 
the  benefit  of  the  creditors  of  such  person,  and 
also  as  against  all  sherifi*  officers  and  other 
persons  seizing  any  chattels  comprised  in  such  bill 
of  sale  in  the  execution  of  any  process  of  any 
Court  authorising  the  seizure  of  the  chattels  of 
the  person  by  whom  or  of  whose  chattels  soeh 
bill  has  been  made,  and  ahw  as  against  eveiy 
person  on  whose  behalf  such  process  shall  have 
been  issued,  shall  be  deemed  fraudolent  and  void 
so  far  as  regards  the  property  in  or  ri^t  to  the 
possession  of  any  chattels  comprised  in  such  bill 
of  sale  which  at  or  after  the  time  of  filing  the 
petition  for  bankruptcy  or  liquidation,  or  of  the 
execution  of  such  assignment  or  of  executing  such 
process  (as  the  case  may  be),  and  after  the  expi- 
ration of  such  seven  days,  are  in  the  possession  or 
apparent  possession  of  the  person  making  saeh 
bill  of  sale  (or  any  person  against  whom  the  pvo- 
cess  ha.s  issued  under  or  in  execution  of  which 
such  bill  has  been  made  or  given  as  the  case  may 

be)." 

Section  10 :  '*  In  case  two  or  more  hills  of  ssle 
are  given,  comprising  in  whole  or  in  part  any  of 
the  same  chattels,  they  shall  have  priority  in  the 
order  of  the  date  of  their  registiation  respectivily 
as  regards  such  chattels.'* 

(2)  49  Law  J.  Kep.  C.P.  101,  844;  Law  Bep. 
5  C.P.  D.  128. 

(3)  49  Law  J.  Rep.  Bankr.  62  (per  Bramwell, 
L.J.,  p.  66) ;  Law  Rep.  16  Ch.  D.  42, 


Vol.  50.] 

Lyons  Y,  Tucker,  CJ*. 

The  object  of  the  Act  was  to  apply  to 
bills  of  sale  provisions  similar  to  those 
in  the  Land  Registry  Acts.  In  re  Wright 
(4),  Davis  V.  Ooodman  (2),  and  Ex  parts 
The  Mercantile  Bank ;  in  re  Haijnes  (3) 
are  not  in  any  way  in  point.  The  section 
does  not  say  "registered  bills  of  sale/' 
and  it  is  a  strong  thing  to  say  it  shoald 
be  read  "  registered." 

The  following  judgments  were   deli- 
Tered  (on  March  18)  by 

Gboyb,  J. — This  case  tarns  on  the  10th 
section  of  the  BiUs  of  Sale  Acfc,  1878. 
On  the  4th  of  October,  1880,  one  Stanger 
executed  a  bill  of  sale  in  favour  of  the 
defendant  Tucker.  On  the  8th  of  No- 
vember, 1880,  he  executed  a  second  bill 
of  sale  over  the  same  goods  to  the  plain- 
tiff Lyons.  On  the  26th  of  November 
Tucker  took  possession  under  his  bill  of 
sale,  which  he  had  not  registered,  whereas 
Lyons  had  registered  bis  on  the  8th  of 
November.  The  plaintiff  claimed  the 
goods  as  being  holder  of  a  registered  bill 
of  sale,  and  having  the  property  in  them 
under  the  clause  in  question.  The  County 
Court  Judge  thought  that  he  was  not 
entitled,  and  gave  judgment  for  the  de- 
fendant. A  rule  nisi  was  obtained  by  the 
plaintiff.  The  paragraph  in  question  is  at 
the  end  of  the  10th  section  of  the  aforesaid 
Act :  "  Li  case  two  or  more  bills  of  sale 
are  given,  comprising  in  whole  or  in  part 
any  of  the  same  chattels,  they  shall  have 
priority  in  the  order  of  the  date  of  their 
registration  respectively  as  regards  such 
chattels.'*  *'  A  transfer  or  assignment  of 
a  bill  of  sale  need  not  be  registered."  It 
is  argued  on  behalf  of  the  plaintiff  that 
the  clause  does  not  say  two  or  more  re- 
gistered bills  of  sale,  and  that  therefore 
nnrcMg^istered  bills  of  sale  are  postponed 
to  those  that  are  registered,  although, 
nnder  the  former,  the  goods  may  have 
been  seised  and  taken  possession  of.  My 
first  imnression  on  reading  the  section 
was  in  favour  of  the  plaintiff,  as  it  cer- 
tainly appeared  at  first  sight  strange 
that  a  first  registered  bill  of  sale  should 
have  priority  over  a  second  registered 
bill  of  sale,  but  that  a  registered  bill  of 
sale  should  not  have  precedence  over  an 

(4)  48  Law  J.  Bep.  Chaao.  66;  Law  Rep.  16 
Eq.41. 
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unregistered  bill.  But  in  the  course  of 
the  argument  much  beyond  the  mere 
words  was  shown  to  be  important,  and 
I  have  come  to  the  conclusion,  after 
thinking  it  over  very  carefully,  that  this 
clause  of  section  10  does  really  apply  only 
to  the  case  of  two  or  more  registered 
bills  of  sale  and  their  priorities  inter  se ; 
and  I  think  that  the  County  Court 
Judge  was  right,  and  for  the  following 
reasons : — 

The  Bills  of  Sale  Act,  1878,  speaking 
generally,  only  provisionally  limits  the 
effect  of  bills  of  sale  when  unregistered 
as  against  certain  classes  of  persons,  and 
does  not  abolish  or  render  void  all  un- 
registered bills  of  sale,  nor  destroy  the 
power  of  conveying  property  by  bills  of 
sale.     This  we  see  nx)m  the  8th  section 

(1). 

Therefore,  what  is  intended  by  the  Act 
is,  that  bills  of  sale,  unless  registered, 
though  not  in  general  invalid  by  reason 
of  their  non- registration,  are  void  as 
against  the  persons  named  in  section  8, 
namely,  trustees  in  bankruptcy,  sheriffs' 
officers  and  execution  creditors. 

Now,  if  we  were  to  construe  this  Act 
as  required  by  the  plaintiff's  conten- 
tion, we  should  really  be  extending  the 
Act,  not  confining  the  scope  of  the  Act 
to  the  particular  persons  named  in  sec- 
tion 8  as  those  against  whom  alone  an 
unregistered  bill  of  sale  is  void,  and 
should  make  it  invalid  as  against  other 
parties.  I  do  not  understand  the  use  of 
the  word  "  fraudulent "  in  section  8. 
"Void,"  I  think,  would  have  sufficed. 
The  document  being  bona  fide,  the  word 
"fraudulent"  seems  misplaced,  for  if  it 
were  fraudulent  the  Act  is  not  required 
at  all.  But  as  the  word  is  here,  I  take  it 
it  must  mean  that  bills  of  sale  are  fraudu- 
lent if  they  are  not  registered  as  against 
certain  persons.  We  are  asked  to  pro- 
nounce this  bill  of  sale,  which  is  indubi- 
tably  botia  fide,  to  be  void  as  against  a 
subsequent  bill  of  sale,  although  it  has 
been  carried  out  after  the  registration  of 
the  later  bill  of  sale  by  seizure  of  the  pro- 
perty comprised  in  each,  before  this  Act, 
and  although  the  grantee  of  the  first  bill 
would  have  had  a  valid  title  as  against 
all  the  world.  But  is  this  Act  indirectly 
to  take  away  that  title,  and  is  registration 
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to  compel  the  titJe  of  the  first  grantee  to 
be  held  void  ?  The  words  of  the  section 
do  not  go  so  f&r.  Had  they  been  *'  in  case 
two  or  more  registered  bills  of  sale,"  they 
wonld  snpport  our  view;  but  to  adopt 
the  other  view  wonld  render  it  necessary 
to  read  "  in  case  two  or  more  bills  of 
sale,"  as  if  it  were  two  or  more  registered 
or  unregistered  bills  of  sale.  But  the 
word  "  their,"  in  the  further  part  of  the 
section,  would  not  apply  if  we  did  not 
construe  the  preceding  part  as  if  the 
word  "registered**  only  were  inserted. 
I  do  not  decide  this  case,  however,  on 
the  grammatical  meaning  of  the  clause, 
because  I  think  that  wotud  be  putting  a 
narrow  construction,  and  it  might  lead  to 
consequences  more  formidable  on  the  one 
side  than  the  other.  There  being,  there- 
fore, nothing  in  this  Act  forbidding  the 
construction  of  the  clause  in  favour  of 
the  defendant,  let  us  examine  the  deci- 
sions bearing  on  the  matter. 

The  decision  of  the  Goart  of  Appeal 
in  Davis  v.  Qoodman  (2)  will  help  us. 
The  question  in  that  case  was,  whether 
the  first  clause  of  the  10th  section  (5) 
was  mandatory.  It  was  argued  that 
under  section  10  all  bills  of  sale  are  in- 
valid when  the  provisions  of  the  sections 
were  not  fully  complied  with,  but  the 
Court  of  Appeal  held  that  section  10 
must  be  read  with  section  8,  the  object  of 
which  was  to  give  a  limited  avoidance 
only  of  bills  of  sale,  and  not  to  render 
invalid  bills  of  sale  generally,  but  only 
in  certain  cases  as  against  particular 
persons,  namely,  trustees  in  bankruptcy, 
sherifis*  officers,  and  execution  creditors. 
Carrying  out  the  principle  of  that  decision, 
the  clause  I  am  discussing  only  applies 
as  against  those  persons ;  and,  in  short, 
that  decision  tends  to  shew  that  in  de- 
ciding as  we  are  deciding  in  this  case  we 
are  only  adopting  that  principle.  Incon- 
veniences have  been  pointed  out  by  both 
sides  as  likely  to  arise  fi^m  the  construc- 
tion contended  for  by  the  other.     It  was 

ifi)  Section  10,  sub-section  1 :  *'  The  execution  of 
every  bill  of  sale  shall  be  attested  by  a  solicitor 
of  the  Supremo  Court,  and  the  attestation  shall 
state  that  before  the  execution  of  the  bill  of  sale 
the  effect  thereof  has  been  explained  to  the  grantor 
by  the  attesting  solicitor." 


said  on  the  part  of  the  defendant  that 
if  the  plaintiff's  construction  be  correct 
a  fraud  might  be  committed  by  grant- 
ing a  bill  of  sale,  say,  on  Monday,  to  one 
grantee,  who  would  have  seven  days  in 
which  to  register,  and  on  the  next  day 
granting  a  second  bill  of  sale  by  forth- 
with registering  which  the  grantee  might 
get  priority  over  the  grantee  of  the  first 
bill   of  sale,    which  after  all   might  be 
registered  within  the  prescribed  period 
of  seven  days.      There  would  thus  be  no 
default  by  the  grantee  of  the  first  bill  of 
sale.     But  this  argument  might  be  carried 
farther.     Suppose  a  bill  of  sale  be  granted 
on  Monday,  a  second  granted  and  regis- 
tered on  Tuesday,  and  the  first  grantee 
take  possession  on  Wednesday,  having  no 
notice  of  the  second,  and  having  still  four 
days  in  which  to  register,  he  would  ^et 
find  himself  defeated  by  the  registration 
on  Tuesday.     The  argument  ah  ineoju 
venienti  might  be  carried   still   further. 
The  second  bill  of  sale  might  be  simply 
a  fraudalent  one  within  the  intention  of 
the  grantor,  and  give  the  debtor  an  op- 
portunity of    getting  his   money  twice 
over  on  the  same  goods,  whiph  might  be 
a  temptation  to  grantees  to  wink  at  fraud 
on  the  part  of  the  grantor,  wbichy  to  mj 
mind,  is  a  strong  reason  for  the  way  in 
which  wo  are  now  deciding. 

There  are  some  arguments  of  the  same 
kind  on  the  other  side,  but  it  is  sufficient 
to  say  that  extravagant  hardship  is  not 
likely  to  accrue,  nor  is  there  anything 
strong  enough  to  induce  us  to  read  this 
section  contrary  to  the  grammatical 
sense  and  to  the  decision  in  Davis  v. 
Qoodman  (2).  The  strongest  argament^ 
it  appears  to  me,  for  the  construction  we 
are  putting  on  the  section  is,  that  it  is 
difficult  otherwise  to  see  what  is  the 
object  of  this  clause  of  section  10.  It  is 
nearly  always  impossible  to  arrive  at  the 
true  meaning  of  a  statoto  without  a  know- 
ledge of  its  history  and  the  evil  it  aims 
at  remedying.  This  Act  was  no  donbt 
intended  to  meet  difficulties  that  previous 
enactments  had  failed  to  grapple  with. 
Before  it  was  passed  twenty-one  days  was 
the  limit  of  time  for  registration,  and 
parties  by  keeping  their  bills  of  sale  un- 
registered, by  allowing  the  time  to  mn 
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nearly  out,  and  then  by  taking  a  fresh  one, 
were  able  to  keep  a  secret  bill  of  sale 
always  mnning,  which  was  valid  for 
twenty  days.  This  is  partly  provided 
against  by  section  9  of  the  new  Act  (6). 
Again,  this  Act  was  intended  to  enable 
sheriffs'  officers  and  trustees  in  bank- 
ruptcy to  know  at  once  who  the  persons 
were  who  have  the  priority  where  two 
deeds  are  registered,  and  would  therefore 
only  operate  as  against  sheriffs'  officers  and 
trostees,  who  have  only  to  look  at  regis- 
tered bills  of  sale.  The  intention  of  the 
Act,  then,  I  take  it,  is  to  require  registra- 
tion, and  to  g^ve  sufficient  characteristics 
to  a  registered  in  relation  to  an  unregis- 
tered bill  of  sale,  but  only  in  the  two 
cases  I  have  mentioned.  In  this  case  the 
priority  of  the  defendant's  bill  of  sale 
and  the  subsequent  possession  of  the 
goods  obtained  by  him  give  the  prior 
title.  I  think  the  County  Court  Judge, 
therefore,  was  right  in  giving  judgment 
for  the  defendant. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
This  is  a  new  question,  and  of  great  im- 
portance. It  is  shortly  this,  whether  the 
provision,  "  in  case  two  or  more  bills  of 
sale  are  given,  comprising  in  whole  or  in 
part  any  of  the  same  chattels,  they  shall 
have  priority  in  the  order  of  the  date  of 
their  registration  as  regards  such  chat- 
tels," is  intended  to  alter  the  former 
positions  of  the  holders  of  registered  and 
unregbtered  bills  of  sale  under  all  cir- 
cumstances or  is  confined  to  the  cases  of 
trustees  in  bankruptcy,  sheriffs'  officers 
and  execution  creditors  as  specified  in 
section  8  of  the  Bills  of    Sale  Act  of 

(6)  Section  9 :  "  Where  a  subsequent  bill  of  sale 
is  executed  within  or  on  the  expiration  of  seven 
days  after  tbe  execution  of  a  prior  unregistered 
till  of  sale  and  comprises  all  or  any  part  of  the 
personal  chattels  comprised  in  such  prior  bill  of 
sale,  then  if  such  subsequent  bill  of  sale  is  giiren 
as  a  securitT  for  the  same  debt  as  is  secured  by 
the  prior  bill  of  sale  or  for  any  part  of  such  debt, 
It  shall,  to  the  extent  to  which  it  is  a  security  for 
the  same  debt  or  part  thereof,  and  so  far  as 
respects  tbe  personal  chattels  or  part  thereof  com- 
prised in  the  prior  bill,  be  absolutely  void,  unless 
11  is  proved  to  the  satisfaction  of  the  Court  having 
cognisance  of  the  case  that  the  subsequent  bill  of 
sale  was  h<mafid«  giyen  for  the  purpose  of  correct- 
ing some  material  error  in  the  prior  bill  of  sale, 
aiid  not  lor  the  purpose  of  evading  this  Act." 
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1878.     The  words,  if  taken  alone,  might 
be  construed  either  way,  in  the  absence 
of  any  reason    for   preferring   one   con- 
struction to  the  other,  and  in  fact  some- 
what tend  to  the  construction  that  they 
apply   to   registered   bills   of  sale   only. 
Still,  if  there  was  nothing  more,  I  should 
yet  hesitate  to  say  that  that  was  all  that 
was  meant.     We  must  look  carefully  at 
the  statute,  and  see  whether  there  be  any- 
thing to  be  got  from  the  rest  of  the  Act, 
and  not  alone  from  the  section  in  ques- 
tion. After  having  gone  carefully  through 
tbe  statutes  since  the  argument  of  tne 
case,    I    have    come  to   the   conclusion, 
having  regard  also  to  the  judgment  in  the 
case  of  Davis  v.  Ooodman  (2),  that  unless 
the  words  are  so  plain  that  we  are  forced 
to  another  conclusion,  we  must  read  them 
as    not    altering    the    law    as    between 
holders  of  bills  of  sale,  whether  registered 
or  unregistered,  except  in  the  cases  men- 
tioned in  section  8.     The  Bills  of  Sale 
Act,  1878,  as  shewn  by  the  preamble,  did 
not   contemplate   any   alteration  in    the 
priority  of  a  registered  bill  of  sale,  and 
no  words  in  the  Act,  other  than  those 
under  discussion,  can  lead  one  to  suppose 
that  more  was  intended  than  an  extension 
of  the  Act  of  1854,  without  alteration  of 
the  scope  of  that  Act,  as  is  shewn  also 
by  the  decision  in  the  Court  of  Appeal. 
Starting  with  that  idea,  it  is  no  less  diffi- 
cult to  give  the  clause  a  wide  construction, 
such  as  contended  for   by  the   plaintiff, 
than  if  one  approached  it  from  a  different 
point ;  and  our  decision   appears  to   be 
right  from  a  consideration  of  the  cases 
decided  in   respect   of    bills   of  sale.     I 
have  looked  at  some  which  were  decided 
before  the  Act,   and   some  which  have 
been  decided  since  the  Act  became  law. 
In  the  first  class  of  cases  to  which  1  will 
refer  there  was  a  question  of  prioritv  be- 
tween the  holder  of  a  registered  and  the 
holder  of  an  unregistered  bill  of  sale, 
where,  however,  there   was  no   seizure. 
First  in  date  was  a  holder  of  an  unre- 
gistered bill  of  sale,  then  a  holder  of  a 
registered  bill  of  sale,  then  an  execution 
creditor.      The  question  was,  Who  had 
priority  ?  and   it  was   decided  that   the 
registered  bill  had  the  superior  title,  then 
the  execution  creditor,  then  the  unregis- 
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tered  bill  of  sale.  There  had  been  no 
seizare.  This  was  the  case  of  Richards  v. 
James  (7). 

In  Ex  parte  Payne  (8)  the  trustee  in 
bankmptcj  claimed  to  stand  in  the  place 
of  the  grantee  of  a  bill  of  sale,  and  so 
take  precedence  of  the  holder  of  a  sub- 
sequent valid  bill  of  sale.  But  this  was 
held  to  be  impossible.  The  next  question 
of  priority  occurred  in  Ex  parte  Cochrane 
(9).  There  there  was,  first,  an  un- 
registered  bill  of  sale ;  second,  a  regis- 
tered bill  of  sale ;  third,  seizure  by  the 
holder  of  the  unregistered  bill ;  fourth, 
bankruptcy.  That  is  to  say,  there  was 
the  same  order  as  to  date  as  in  this  case, 
but,  in  addition,  there  was  a  bankruptcy. 
The  priorities  were  decided  to  be — first, 
the  unregistered  bill,  under  which  the 
goods  had  been  seized  ;  second,  the  regis- 
tered bill ;  third,  bankruptcy.  That  is 
an  important  decision.  We  are  asked  to 
say  in  this  case  where  there  is  no  bsuik- 
ruptcy  that  the  priorities  shall  be — first, 
the  registered  bill  of  sale;  second,  the 
unreg^tered  bill.  I  think  that  we  cannot 
do  so  without  holding  that  the  Act  of 
1878  gave  pnority  to  a  registered  bill 
over  an  unregistered  one  in  all  circum- 
stances, which  I  think  it  did  not.  For 
these  reasons  it  appears  to  me  that  the 
decision  of  the  County  Court  Judge  was 
right,  and  that  this  rule  should  be  dis- 
charged with  costs. 

Rule  discharged  with  costs.  Leave  to 
appeal,  on  security  for  costs  satis- 
factory  to  the  Master  being  given 
wUhin  a  week. 


Solicitors — ^Morgan,  PonsoDby  &  Gemmell,  agents 
for  Bundle,  Deyonport,  for  plaintiff;  Aidridge, 
Thorn  &  Morris,  agents  for  Square  &  Bridgman, 
Plymouth,  for  defendant. 
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(7)  36  Law  J.  Rep.  Q.B.  116;  Law  Rep.  2  Q.B. 
285. 

(8)  Law  Rep.  1 1  Ch.  D.  539. 

(9)  45  Law  J.  Rep.  Bankr.  122 ;  46  ibid.  88 ; 
Law  Rep.  8  Gh.  D.  324 ;  4  ibid.  23. 
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March  18,  19.  / 

Bills  of  Sale — Priority  of  eompeHng 
Bills  of  Sale — Registered  and  unregistered 
•^BilU  of  Sale  Ad,  1878  (41  ^  42  Viei. 
c.  31),  s.  10. 

The  provision  in  section  10  of  the  BiUs 
of  Sale  Act,  1878,  as  to  the  priority  of  hOls 
of  sale,  applies  to  all  competing  hiUs  of  sale 
in  all  ca^es  in  which  registration  is  neces- 
sary.  It  is  a  provision  independent  of  sec* 
tion  8  of  the  Act,  and  applies  equcUlu  in 
such  cases  whether  there  has  or  h^u  not  oeen 
a  bankruptcy  or  an  execution^  and  whether 
there  are  or  are  not  two  or  more  registered 
biUs  of  sale ;— So  held  by  the  Court  of 
Appeal, 

Appeal  from  the  judgment  of  Bowen, 
J.,  given  on  further  consideration  affcor 
trial  with  a  jury. 

The  plaintiff  was  the  holder  of  an  nn« 
registered  bill  of  sale,  dated  the  24th  of 
January,  1879,  granted  by  Croston.  On 
the  21st  of  February,  Croston  assigned 
the  goods  comprised  in  the  bill  of  sale  to 
William  Steer  by  means  of  an  invBntory 
and  receipt  which  were  dnly  registered 
as  a  bUl  of  sale.  On  the  28th  of  Feb- 
ruary, William  Steer  assi^ed  the  abore 
goods  to  the  defendant,  H.  Steer,  by  a 
document  which  was  also  dnly  registered 
as  a  bill  of  sale.  On  the  5th  of  March, 
the  plaintiff  proceeded  to  seize  the  Roods 
comprised  in  his  bill  of  sale,  but  found 
that  the  defendant,  H.  Steer,  had  removed 
some  of  the  goods  and  claimed  to  remove 
the  remainder,  whereupon  the  plaintiff 
brought  an  action  for  conversion.  The 
statement  of  defence  alleged  that  the  bill 
of  sale  under  which  the  plaintiff  claimed 
was  not  registered,  and  was  therefore 
void.  Bowen,  J.,  gave  judgment  in 
favour  of  the  defendant. 

The  plaintiff  appealed. 

Oully  and  Crompton,  for  the  appellant 
—The  Bills  of  Sale  Act,  1878,  does  not 
apply,  because  there  has  been  no  faaok- 
ruptcy  nor  any  execution  intervening. 
The  scope  of  the  Act  of  1878  is  not  wider 
than  that  of  the  earlier  statutes  on  bills 

•  Coram  Lord  Selbome,  L.a;  Baggallaj,  LJ.; 
and  Bramwell,  L.J. 


MIOHAEIiMAS  1880  to  MICHAKTiMAB  1881. 


Vol.  50.] 

Ctmeify  v.  Steer  (App,),  Q.B, 

of  sale.  Section  10  (1)  must  be  read 
in  connection  with  section  8,  as  was  de- 
cided in  Davis  v.  Goodman  (2).  The 
object  of  the  statute  was  not  to  prevent 
fraads  npon  all  parties  without  any  re- 
ference to  bankrnptcj  or  an  execution. 
The  title  does  not  define  the  class  of 
creditors  intended  to  be  protected.  The 
words  in  the  penultimate  clause  of  sec- 
tion 10  (1)  apply  only  to  the  case  of  two 
or  more  registered  bills  of  sale;  they 
have  no  reference  or  application  to  an 
unregistered  bill — Lyons  v.  Twiker  (3). 

[Bbamwell,  L.J. — It  would  have  been 
more  strictly  accurate  to  say  in  Davis  v. 
Ooodman  (2)  that  the  earlier  part  of 
section  10  (1)  must  be  construed  with 
section  8  (4).] 

It  is  submitted  that  the  clause  in  ques- 
tion, being  contained  in  the  same  section 
as  the  provisions  as  to  attestation,  must 
receive  the  same  construction  as  those 
provisions,  and  therefore  that  the  clause 
IS  not  applicable  to  the  present  case,  in 
which  were  has  been  neither  an  act  of 
bankniptcy  nor  an  execution. 

Ambrose  and  Bigham^  for  the  defen- 
dants, were  not  called  on. 

LoED  Sblborne,  L.C. — We  are  all 
clearly  of  opinion  that  the  judgment  of 
"Mr,  Justice  Bowen  was  correct.  Davis  v. 
Ooodma/n  (2)  does  not  afPect  this  case.  It 
was  there  held  that  as  between  grantor 
and  grantee  there  was  nothing  in  the  Bills 
of  Sale  Act  which  required  attestation 
and  registration.  That  is  true :  the  Act 
provides  for  a  system  of  attestation  and 
registration,  the  only  consequences  of  neg- 
lecting which  are  mentioned  in  sections 
8  and  10  (1).  In  section  10  (1)  there 
are  snbstantially  three  clauses  :  the  first 
relates  to  the  manner  in  which  bills  of  sale 
are  to  be  attested  and  registered,  and  that 

(1)  41  &  42  Vict.  c.  31.  8.  10 :  ''  A  bill  of  sale 
shall  be  attested  and  registered  under  this  Act  in 
the  following  manner :  — 

"  In  case  two  or  more  bills  of  sale  are  given, 
cofmprising  in  whole  or  in  part  any  of  the  same 
chattels,  thej  shall  have  priority  in  the  order  of 
the  date  of  their  registration  respectively,  as 
regards  such  chattels." 

(2)  49  Law  J.  Bep.  C.P.  844 ;  Law  Hep.  5 
C.P.  D.  128. 

(3)  AnU,  C.P.  322. 

(4)  See  49  Law  J.  Rep.  C.P.  344  (at  p.  345), 
judgment  of  Bramwell,  L. J. 
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clause,  therefore,  is  connected  with  section 
8.  It  consists  of  three  sub-sections,  and 
only  that  part  of  section  10  (1)  was 
considered  in  Davis  v.  Ooodman  (2). 
Then  come  two  independent  clauses,  of 
which  the  first  is  the  one  with  which  we 
are  now  concerned.  The  sole  question 
raised  is  that  which  Mr.  Justice  Grove 
appears  in  Lyons  v.  Tucker  (3)  to  have 
decided  in  favour  of  the  contention  of 
the  appellants  in  the  present  case :  it  is, 
whether  the  clause  which  provides  that 
in  case  two  or  more  bills  of  sale  are  given 
they  are  to  have  priority  in  order  of  the 
date  of  their  registration  only  contem- 
plates  cases  in  Which  two  or  more  regis- 
tered bills  of  sale  have  been  g^ven.  I 
understand  that  Mr.  Justice  Grove  thought 
that  the  words  '*  the  date  of  their  regis- 
tration respectively  *'  required  that  there 
should  be  more  than  one  registered  bill 
of  sale.  We  are  unable  to  agree  with 
that  view.  The  rule  of  interpretation  is, 
that  perplexity  is  not  to  be  introduced 
by  the  consideration  of  singular  or  plural 
words,  when  by  reddendo  singula  singulis 
effect  can  be  given  to  the  manifest  in- 
tention of  the  statate.  The  good  sense 
of  the  thing  is  that  the  date  of  registra- 
tion  should  in  every  such  case  as  this 
determine  the  priority  of  a  bill  of  sale 
when  there  arc  competing  bills.  This 
clause  is  one  tending  to  prevent  frauds 
on  creditors  ;  and  it  would  in  fact  be  to 
nullify  that  intention  to  say  that  an  un- 
registered bill  of  sale  is  to  prevail  over  a 
subsequent  registered  bill  of  sale.  The 
appeal  must  be  dismissed. 

Bagoallay,  L.J. — I  concur. 

Beumwell,  L.J. — I  understand  from 
my  brother  Lindley  that  he  would  have 
given  the  same  interpretation  to  the  Act 
as  that  which  we  give  but  for  the  fact 
that  he  understood  that  the  Court  of  Ap- 
peal had  decided  that  the  protection  of 
the  Bills  of  Sale  Act,  1878,  was  limited 
to  the  same  persons  as  were  intended  by 
the  prior  statutes.  I  concur  in  the  judg- 
ment of  the  Lord  Chancellor. 

Judgment  affirmed. 

Solicitors — T.  Parker,  agent  for  Parker  &  Stocks, 
Manchester,  for  plaintiff ;  Pritchard,  Englefield 
&  Co.,  agents  for  Boote  &  Edgar,  Manchester, 
for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Queen* 8  Bench  Division,) 
1881.     1 

Feb.  IC.     >  ELLIS  V.   DESILVA.* 

March  11.  I 


Practice — Award — Costs  to  follow  Event 
— Meaning  of  **  Event,** 

Where  costs  are  to  follow  the  event  the 
word  should  he  read  distrihutively^  as  if  it 
were  "  events,** 

Where  an  action,  in  which  the  defendant 
counter-claimed,  and  all  matters  in  differ- 
ence were  referred  hy  a7i  order  providing 
that  costs  should  follow  the  event,  unless 
otherwise  ordered,  and  the  arbitrator 
awarded  that  a  certain  balance  was  due 
from  the  plaintiff  to  the  defendant, — 

Held  {affirming  the  judgment  of  the 
Queen* s  Bench  Dinision),  that  the  arbitral 
tor  ought  to  have  found  the  issues  specifi- 
cally, and  that  the  award  must  be  referred 
back  to  him  for  that  purpose. 

This  was  an  action  in  which  the  plain- 
tiff sued  for  the  balance  of  a  builder's 
account.  The  defendant  set  up  various 
defences,  and  delivered  a  counter-claim 
for  penalties  for  delay  and  damages. 
The  action,  and  all  matters  in  difference, 
were  referred  to  arbitration  by  an  order, 
made  by  consent,  which  provided  **  that 
the  costs  of  the  said  action  and  of  the 
reference  and  award  shall  follow  the 
event,  unless,  upon  application  made  at 
the  reference  for  good  cause  shewn,  the 
arbitrator  shall  otherwise  order." 

The  arbitrator  made  and  published  an 
award,  of  which  the  material  part  was 
as  follows  :  "  I  find  and  award  that  there 
is  due  from  the  plaintiff  to  the  defendant 
the  sum  of  3/.  2s.  (jd.  in  respect  of  the 
said  action,  and  in  respect  of  all  matters 
in  difference  between  them.*' 

The  Divisional  Court  (Manisty,  J., 
and  Bo  wen,  J.)  made  an  order,  referring 
back  the  award  to  the  arbitrator,  with 
directions  to  find  specifically  the  issues 
between  the  parties. 

The  defendant  appealed  from  this 
order. 

*  Coram  Bramwell,  L.J. ;  JBaggallay,  L.J. ;  and 
Brett,  L. J. 


Bighorn^  for  the  defendant. — The  award 
is  sufficient.  Its  tme  meaning  is  that  the 
arbitrator  has  found  all  the  issnes  in 
favour  of  the  defendant.  After  taking 
the  claims  on  both  sides  into  oonsidera- 
tion,  he  finds  that  the  defendant  is  entitled 
to  recover  a  balance.  In  delivering  judg- 
ment in  this  Court  in  Ohatfield  y.  Sedg- 
wick (1),  Jessel,  M.B.,  said,  ''The plain- 
tiff,  a  builder,  sued  the  defendant  for 
work  done  and  money  lent.  The  defen- 
dant, a  greengrocer,  set  np  a  ooonter- 
claim  for  greengrocery  supplied.  It  wai 
referred  to  the  Master  substantially  to 
find  which  of  the  parties  was  indebted  to 
the  other,  and  to  what  amount.  The 
Master  found  that  the  greengrocer  owed 
the  builder  161,  Is.  5d,  and  that  the 
builder  owed  the  greengrocer  23Z.,  so  that 
on  the  whole  the  builder  owed  the  green- 
grocer 61,  18*.  7d,  That  was  the  event 
which  the  costs  of  the  action  were  to 
abide.     The  greengrocer  was  the  winning 

?arty,  and  ought  to  have  his"  costs."  . 
'hat  is  exactly  in  point  in  the  present 
case.  Stooke  v.  Tayl4n'  (2),  being  the 
judgment  of  a  Divisional  Court,  is  not 
binding  here,  and  the  Court  may  take 
the  view  taken  by  Field,  J.,  who  dissented 
in  that  case. 

H.  Sutton,  for  the  plaintiff. — The  award, 
not  having  found  the  issues,  is  invalid 
for  uncertainty — Kilbum  v.  Kilbum  (3). 
In  any  case  it  can  be  sent  back  under  the 
Common  Law  Procedure  Act^  1854  (17 
&  18  Vict.  c.  125),  s.  7.  An  award 
might  possibly  be  npheld  which  shewed 
incidentally  how  the  arbitrator  had  dealt 
with  the  issues,  but  that  is  not  the  case 
here.  Cole  v.  Firth  (4)  shews  the  pro- 
per form  of  order  as  to  costs.  The 
word  "  event "  should  be  taken  dis- 
tributively — Myers  v.  Defries  (5),  decided 
on  Order  LV.,  the  words  of  which  are  in 
substance  identical  with  the  words  of 
this  order  of  reference. 
Bigham  replied. 

Cur,  adv.  vuU. 

(1)  Lrw  Rep.  4  C.P.  D.  469. 

(2)  49  I^w  J.  Rep.  Q.B.  857;    Law  Rep.  6 
Q.B.  D.  669. 

(3)  13  Mee.  &  W.  671 ;  14  Lav  J.  Rep.  Ezch. 
160. 

(4)  Law  Rep.  4  C.P.  D.  801. 

(6)  49  Law  J.  Rep.  Ezoh.  866 ;  Law  Bcp.  6 
Ex.  D.  180. 
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Bbamwsll,  L.J.  (on  March  11). — In 
this  case  the  claim,  the  connter-claim 
and  all  matters  in  difEerence  were  re- 
ferred to  arbitration.  There  was  a  gene- 
ral clanse  in  the  order  of  reference  that 
costs  were  to  abide  the  event  unless 
otherwise  ordered.  The  arbitrator  found 
simplj  that  a  balance  was  due  to  the  de- 
fendant. This  maj  mean  many  different 
things :  it  may  mean  that  the  plaintiff 
had  no  cause  of  action;  it  may  mean 
that,  although  the  plaintiff  had  a  cause  of 
action,  still  that  the  connter-claim  of  the 
defendant  was  of  greater  amount ;  or  it 
may  mean  many  other  things.  Now,  it 
is  said  that  the  award  is  bad,  and  that 
the  word  "  event "  should  be  taken  dis- 
tribntively,  because  the  word  "  event  *' 
should  be  read  ''events,"  and  then  it 
is  said  that  the  arbitrator  has  not  found 
the  events.  The  Divisional  Court  so  held 
and  referred  the  award  back.  Then  there 
has  been  an  appeal.  We  cannot  deny 
that  the  general  practice  has  been  to  put 
that  interpretation  which  the  Divisional 
Court  and  the  plaintiff  have  put  on  this 
word.  Then  it  is  said  that  here  the 
word  ''event "  means  one  single  event.  But 
we  are  of  opinion  that  the  plaintiff  is  in 
the  riffht,  and  that  the  reason  of  the 
thing  IS  that  the  word  "  event "  should 
be  taken  distributively,  and  that  the 
practice  is  as  I  have  stated  it  to  be. 
There  is  no  reason  for  distinguishing  be- 
tween this  and  other  cases  on  account  of 
any  peculiar  circumstances,  so  that  this 
appeal  must  be  dismissed. 

Baqgallat,  L.J. — I  have  nothing  to 
add. 

Brett,  L.J. — ^I  agree.  I  do  not  think 
-we  need  say  how  the  costs  are  to  be 
taxed. 

Appeal  dtsmtased. 


SolicitoTB — Chatter  &  Co.,  agenta  for  Wright, 
Becket  &  Co.,  Liverpool,  for  plaintiff;  W.  W. 
Wynoe  &  Sod,  agents  for  T.  &  T.  Martin, 
Lirerpool,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

THE  MIDLAND  COUJflrtBS 
INSURANCE  COMPANY  V, 
SMITH  AND   WIFE. 


1881 

March 


n.    r 

22,  23.  i 


Vot,  60.— Q.B.,  C.P.  &  ExcH. 


Policy — Insurance  against  Fire — Wilful 
destruction  of  Property  by  Wife  of  Assured 
— Bights  of  Insurers — Action  founded  on 
Felony, 

An  insurance  company  had  granted  a 
fire  policy  to  fif.,  and  during  the  currency  of 
the  policy  8,*8  wife  feloniously  burnt  the 
property  insured.  The  company^  not  ad- 
mitting any  claim  on  the  policy,  brought 
an  actimh  against  8.  and  his  wife  for  the 
damage  done  by  the  act  of  the  wife : — 
Held,  first  J  that  the  action  could  not  be 
maintained  as  the  insurer  has  no  rights 
other  than  those  of  his  assured,  and  can 
only  enforce  those  in  the  name  of  the 
assured,  and  after  admitting  the  claim  on 
the  policy ;  secondly,  that  the  action  for 
the  felony  was  maintainable  without  shew- 
ing that  the  felon  had  been  prosecuted. 

Semble,  that  a  felonious  burning  by  the 
wife  of  the  assured  without  his  privity  is 
covered  by  the  ordinary  fire  policy. 

This  was  a  demurrer  to  a  statement  of 
claim. 

The  statement  of  claim  alleged  as 
follows : — 

1.  By  a  policy  of  insurance  dated  the 
26th  of  June,  1880,  the  plaintiffs  for  the 
consideration  therein  mentioned  and  sub- 
ject to  the  conditions  indorsed  thereon, 
agreed  with  the  defendant  Charles  Smith, 
that  if  certain  property  therein  described 
should  be  destroyed  or  damaged  by  fire 
at  any  time  between  the  21  st  of  June, 
1880,  and  the  24th  of  June,  1881,  the 
plaintiffs  would  pay  or  make  good  all  such 
loss  or  damage,  &c. 

2.  On  the  25th  of  October,  1880, 
while  the  said  policy  was  in  force,  goods 
insured  thereby  were  in  the  dwelling- 
house.  No.  20  Tundle  Street,  Hull,  re- 
ferred to  in  the  said  policy. 

8.  On  the  said  25th  of  October  the 
defendant  Mary  Smith,  knowing  the 
premises,  and  being,  by  the  direction  and 
with  the  consent  of  the  defendant  Charles 
Smith,  in  sole  charge  and  control  of  the 
said  dwelling-house  and  the  goods  in- 
sured by  the  policy  and  in  and  upon  the 

2U 
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said  dwelling-house,  and  maliciouslj  par- 
posing  and  intending  to  bum  and  damage 
by  fire  such  property  insured,  and  to  in- 
jure the  said  company,  and  to  create  a 
claim  on  the  said  policy  against  the  said 
company,  wilfully  lit  or  caused  to  be  lit 
fires  in  the  said  dwelling-house,  and 
thereby  caused  such  property  insured  to 
be  and  the  same  was  damaged  and  in 
part  destroyed  by  the  said  fires.  Such 
property  so  destroyed  and  damaged  was, 
or  included,  that  specified  in  the  said 
policy,  and  the  defendant  Charles  Smith 
has  made  a  claim  upon  the  plaintiffs, 
which  said  claim  arises  from  the  said  acts 
of  the  defendant. 

4.  By  means  of  the  premises  the  plain- 
tiffs have  incurred  trouble  and  expense  in 
investigating  the  said  claim,  and  have  be- 
come liable  thereto,  if  any  such  liability 
exists. 

The  defendants  demurred  to  the  state- 
ment of  claim. 

Cyril  Dodd  appeared  for  the  defendant 
in  support  of  the  demurrer. 

Waddy  and  L,  Colvile  Jackson  sup- 
ported the  statement  of  claim. 

The  arguments  are  fully  stated  in  the 
judgment  of  the  learned  Judge,  delivered 
on  the  following  day  as  follows:  — 

Williams,  J. — This  action  is  one  of  an 
exti*aordinary  and,  so  far  as  I  am  aware, 
of  an  unprecedented  character.  The 
qucHtions  of  law  involved  in  the  case, 
which  was  argued  before  me  yesterday, 
arise  upon  demurrer  to  the  statement  of 
claim,  and  I  now  proceed  to  give  judg- 
ment. 

The  facts,  which  for  the  purposes  of  the 
argument,  arc  assumed  to  be  true,  are  as 
follows :  The  plaintiffs  (an  insurance 
c^jmpany)  granted  to  the  defendant 
Charles  Smith  a  policy  of  fire  insurance, 
dated  the  26th  of  June,  1880,  by  which 
they  agreed  with  him  that  if  certiiin  pro- 
Iteriy  in  a  certain  house  should  be  de- 
Htroyed  or  damaged  by  fire  they  would 
r>ay  or  make  good  all  such  loss  or  damage. 
During  the  currency  of  the  policy  the 
defendant  Mary,  the  wife  of  the  defen- 
dant Charles  Smith,  having  been  left  by 
him  in  charge  of  the  house  and  property 
ifi>iared,  did,  with  the  malicious  intention 


of  destroying  the  insured  property,  and 
of  injuring  the  insurance  company  and  of 
creating  a  claim  upon  the  pobcy,  wilfully 
set  fire  to  and  destroy  the  houBO  and  tlie 
insured  property.  .  Charles  Smith,  the 
assured,  then  made  a  claim  opon  the 
policy  against  the  company.  The  com- 
pany thereupon  brought  this  present 
action  against  Smith  and  his  wife  to  re- 
cover damages  for  the  loss  which  the  com- 
pany alleged  they  had  sustained  or  might 
sustain  through  the  wrongful  and  felo- 
nious act  of  the  defendant  Mary  if  the 
defendant  Charles  made  good  las  claim 
upon  his  policy. 

I  was  informed  in  the  coarse  of  the 
argument^  although  these  facts  do  not 
appear  formally  before  me,  that  the  de- 
fendant Charles  had  before  this  present 
action  brought  an  action  against  the  com- 
pany upon  the  policy  to  recover  the 
amount  of  his  loss,  and  thai  in  tiiat 
action  the  company  disputed  their  lia> 
bility  on  the  ground  that  the  loss  having 
been  caused  by  the  arson  of  the  wife  wm 
not  covered  by  the  policy,  and  that  thej 
had  also  set  up  a  counter-claim  for  da- 
mages against  Smith  and  his  wife,  who 
was  brought  in  as  a  party  to  the  action 
upon  the  same  ground ;  that  that  action 
went  down  to  trial,  and  the  learned  Judge 
before  whom  the  cause  came  on  for  tiial 
adjourned  the  proceedings  in  order  to 
enable  the  company  to  test  the  validity 
in  law  of  their  contention  in  a  separate 
and  distinct  manner  before  proceeding  to 
try  the  question  of  arson.  The  present 
action  was  then  commenced.  The  ques- 
tions, however,  for  determination  in  this 
action  must  depend  exclusively  upon  the 
facts  set  forth  in  the  statement  of  claim, 
and  the  issues  of  law  raised  by  the  de- 
murrer. 

The  company  in  support  of  their  case 
started  with  the  general  principle  that 
"  every  husband  is  liable  for  the  wrong- 
ful acts  of  his  wife,"  and  that,  as  the  de- 
fendant Mary  had  wrongfully  injured  and 
destroyed  the  insured  property,  and  had 
caused  the  damage  upon  which  a  claim 
upon  the  policy  had  been  based,  they,  as 
the  insurers  of  the  property,  bad  a  right 
to  sue  her  and  her  husband  for  the  damage 
and  injury  so  done  by  her,  and  not  the 
less  so  because  the  husband  happened  to 
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be  himself  the  assured,  whom  they  had 
agreed  to  indemnify.  In  substance  the 
contention  of  the  company  came  to  this, 
that  they  oaght  not  to  he  called  upon  to 
pay  to  the  assured  the  amount  claimed 
without  being  entitled  concurrently  to 
claim  damages  from  him  for  the  loss 
caused  by  the  act  of  his  wife,  for  which 
he  is  answerable. 

The  defendants  by  their  demurrer  to 
this  claim  raised  two  main  issues  of  law. 
In  the  first  place  they  said  that  the  com- 
pany were  not  in  a  position  to  maintain  any 
action  for  the  alleged  damage  done  to  the 
goods,  because  they  were  not  the  owners 
of  the  goods,  nor  had  they  sufficient 
interest  therein  to  enable  them  to  main- 
tain an  action ;  that  their  only  right  as 
insurers  would  be  to  avail  themselves  of 
andh  rights  and  remedies  as  were  vested 
in  their  assured  after  they  had  admitted 
his  claim,  and  been  subrogated  to  his 
rights  in  relation  to  the  subject  of  in- 
sarance ;  and  that  even  if  they  had  been 
subrogated  to  the  rights  of  the  assured 
they  could  only  sue  in  his  name,  and 
oonld  not  maintain  an  action  in  their  own 
name,  and  therefore  that  no  such  action 
oonld  be  maintained  in  the  present  case, 
because  the  assured  had  no  right  of  action 
against  his  own  wife. 

In  the  next  place  the  defendants  con- 
tended that  this  action,  being  based  upon 
an  act  which  on  the  face  of  the  statement 
of  claim  amounted  to  a  felony,  could  not 
be  maintained,  because  it  was  not  shewn 
that  the  rights  of  the  public  law  had  been 
vindicated  by  a  prosecution  of  the  felon. 

Upon  the  first  gpround  of  demurrer  the 
defendants  are,  in  my  judgment,  clearly 
entitled  to  judgment,  both  upon  principle 
and  upon  authority.  It  appears  to  me 
that  the  insurance  company  have  no  right 
of  action  under  the  circumstances  for  the 
damage  done  to  the  goods  by  the  defen- 
dant Mary.  At  the  time  when  the  damage 
was  done  to  the  goods  the  company  had 
no  property  or  interest  in  the  goods 
sufficient  to  sustain  any  action  for  da- 
mage done  to  them.  No  right  or  interest 
in  the  goods  could  accrue  to  the  insurance 
company  until  thev  had  acknowledged 
the  clami  under  tne  policy,  and  by  so 
doing  entitled  themselves  to  the  benefit 
of  any  claims  and  causes  of  action  vested 
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in  the  assured ;  but  it  seems  that  even  np 
to  this  moment  the  insurance  company 
dispute  the  claim,  and  deny  the  right 
of  the  assured  to  demand  an  indemnity 
under  the  policy.  But,  farther,  it  seems 
to  me  equally  clear  that  if  they  had 
done  everything  to  entitle  themselves 
to  the  benefit  of  such  a  claim,  it  coald 
only  be  enforced  in  the  name  of  the 
assured,  and  for  the  purpose  of  enforcin&r 
hi8  rights,  and  inJ^mach  as  be  cool! 
have  no  such  claim  or  right  against  his 
wife  it  follows  that  in  no  possible  view  of 
the  case  is  the  plaintiffs'  claim  sustain- 
able. 

The  case  of  Simpson  v.  Burr  ell  (1)  is 
in  point  upon  this  question.  In  that  case 
Burrell  was  the  owner  of  two  ships,  one 
of  which  negligently  ran  down  and  sank 
the  other  with  a  valaable  cargo.  Burrell's 
underwriters  upon  the  sunken  ship  paid 
him  for  a  total  loss,  and  so  were  sub- 
rogated to  all  his  rights.  A  claim  was 
made  by  the  owners  of  the  cargo  in  the 
sunken  ship  against  Burrell  as  the  owner 
of  the  ship  in  flBiult  for  the  value  of  their 
goods,  and  Burrell  as  the  owner  of  the 
ship  in  fault  paid  into  Court  the  whole 
value  of  that  ship  at  8Z.  per  ton  as  the 
limit  of  his  liability  under  the  Merchant 
Shipping  Acts,  to  be  rateably  divided 
among  all  who  had  sustained  loss  and 
damage  by  the  ship  being  negligently  run 
down  and  sunk.  Thereupon  Burrell's 
underwriters  upon  the  sunken  ship,  who 
had  paid  for  a  total  loss,  claimed  to  come 
in  and  share  with  the  rest  the  money  paid 
in  by  the  ship  in  fault,  but  the  House 
of  Lords  (reversing  the  decision  of  the 
Lords  of  Session  m  Scotland)  decided 
that  they  had  no  such  right,  and  the 
reasoning  in  that  case  is  directly  appli- 
cable  to  the  present.  Lord  Chancellor 
Cairns  said,  "  The  view  of  the  Lord 
President,  therefore,  appears  to  be  that, 
after  payment  by  the  underwriters  as 
on  a  total  loss,  there  is  effected  by  some 
independent  operation  of  law  a  transfer 
of  whatever  (if  anything)  can  be  re- 
covered in  specie  of  the  thing  insured, 
and  by  reason  of  the  transfer  of  the 
thing  insured,  an  independent  right  in 
the  underwriters  to  maintain  in  their  own 

(1)  Law  Rep.  3  (Scotch)  App.  Gas.  279. 
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name,  and  without  reference  to  the  per- 
son assured,  an  action  for  the  damage 
to  the  thing  insured,  which  was  the  cause 
of  the  loss.  I  am  not  aware  of  anj 
authority  for  the  view  of  the  case  thus 
taken.  I  know  of  no  foundation  for  the 
right  of  the  underwriters,  except  the 
well-known  principle  of  law  that  where 
one  person  has  agreed  to  indemnify 
another  he  will,  on  making  good  the  in- 
demnity, be  entitled  to  succeed  to  all  the 
ways  and  means  by  which  the  person  in- 
demnified might  have  protected  himself 
against  or  reimbursed  himself  for  the 
loss." 

Lord  Penzance  said,  '*  The  learned 
counsel  for  the  underwriters  contended 
that  they,  by  virtue  of  the  policy  which 
they  entered  into  in  respect  of  this  ship, 
bad  an  interest  of  their  own  in  her  wel- 
fare and  protection,  inasmuch  as  any  in- 
terest or  loss  sustained  by  her  would 
indirectly  £all  upon  them  as  a  consequence 
of  their  contract,  and  that  this  interest 
was  such  as  would  support  an  action  by 
them  in  their  own  names  and  behalf 
against  a  wrongdoer.  This  proposition 
virtually  affirms  a  principle  which  I  think 
your  Lordships  will  do  well  to  consider 
with  some  care,  as  it  will  be  found  to 
have  a  much  wider  application  and  sig- 
nification than  any  which  may  be  involved 
in  the  incidents  of  a  contract  of  insurance. 
The  principle  involved  seems  to  me  to  be 
this,  that  where  damage  is  done  by  a 
wrongdoer  to  a  chattel,  not  only  the  owner 
of  the  chattel,  but  all  those  who  by  con- 
tract with  the  owner  have  bound  them- 
selves to  obligations  which  are  rendered 
more  onerous,  or  have  secured  to  them- 
selves advantages  which  are  rendered  less 
beneficial  by  the  damage  done  to  the 
chattel,  have  a  right  of  action  against  the 
wrongdoer,  although  they  have  no  imme- 
diate or  reversionary  property  in  the 
chattel,  and  no  possessory  right  by  reason 
of  any  contract  attaching  to  the  chattel 
itself,  such  as  by  lien  or  hypothecation. 
This,  I  say,  is  the  principle  involved  in 
the  respondents'  contention.  If  it  be  a 
sound  one,  it  would  seem  to  follow  that 
if  by  the  negligence  of  a  wrongdoer  goods 
are  destroyed,  which  the  owner  of  them 
had  bound  hijinself  by  contract  to  supply 
to  a  third  person,  this  person,  as  well  as 


the  owner,  has  a  right  of  action  for  any 
loss  inflicted  upon  him  by  their  destruc- 
tion. But  if  this  be  true  as  to  injuries 
done  to  chattels,  it  would  seem  to  be 
equally  so  as  to  injuries  to  the  person. 
An  individual  injured  by  a  negligently 
driven  carriage  has  an  action  against  the 
owner  of  it.  Would  a  doctor,  it  may  be 
asked,  who  had  contracted  to  attend  him 
and  provide  medicines  for  a  fixed  sum  by 
the  year,  also  have  a  right  of  action  in 
respect  of  the  additional  cost  of  the 
attendance  and  medicine  cast  upon  him 
by  the  accident  P  And  yet  it  cannot  be 
denied  that  the  doctor  had  an  interest  in 
his  patient's  safety.  In  like  manner,  where 
an  actor  or  singer,  bound  for  a  term  to  a 
manager  of  a  theatre,  is  disabled  by  the 
wrongful  act  of  a  third  person,  to  the  seri- 
ous loss  of  the  manager,  can  tiie  manager 
recover  damages  for  that  loss  from  the 
wrongdoer?  Such  instances  might  be 
indefinitely  multiplied,  giving  rise  to 
rights  of  action  which,  in  modem  com- 
munities, where  every  complexity  of 
mutual  relations  is  daily  created  by  con- 
tract, might  be  both  nnmeroos  and  novel." 
See  also  the  cases  of  Banded  v.  Oockran 
(2) ,  The  North  of  England  Insura/nee  Asto- 
ciation  v.  Armstrong  (3),  Stewart  ▼.  The 
Greenock  Marine  Inmranee  Company  (4), 
Davidson  v.  Case  (5),  Mason  v.  Sainshm/ 
(6),  ^ates  V.  Whits  (7). 

This  action  cannot,  therefore,  in  my 
judgment,  be  maintained,  nor  is  there 
any  substantial  injustice  in  such  a  result^ 
because,  as  it  seems  to  me,  the  insur- 
ance company  are  in  this  dilemma :  the 
loss  and  damage  caused  by  the  wrong- 
ful act  of  the  wife  either  is  or  is  not  a 
loss  which  the  company  have  agreed  to 
indemnify  the  husband  against.  Now,  if  it 
is  such  a  loss,  an  attempt  by  the  company 
to  enforce  against  the  husband  a  return 
indemnity  or  reimbursement  is  at  variance 
with  the  very  substance  of  their  under- 
taking to  indemnify  him ;  if,  on  the  other 
hand,  the  loss  by  reason  of  its  having 

(2)  1  Ves.sen.  97. 

(8)  89  Law  J.  Kep.  Q.B.  81 ;  Law  Eep.  6  Q.B. 
44. 

(4)  2  H.L.  Cas.  169 ;  1  Macq.  H.L.  328. 

(5)  8  Price,  642;  5  M.  &  S.  79. 

(6)  8  Bougl.  61.  ! 

(7)  4  Biog.  N.C.  272 ;  6  Sc.  640. 
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from  the  act  of  the  wife  is  not 
i  the  risks  and  losses  covered  bj  the 
I  then  this  action  is  as  wholly  mis- 
Ted,  unnecessary  and  nnfonnded  as 
Ion  had  been  oaased  by  any  other 
ot  covered  by  the  policy, 
ferath  the  real  and  substantial  con- 
a  on  the  part  of  the  insorance 
my  is,  that  the  loss  in  question 
I  been  caused  by  the  wilful  act  of 
ife  of  the  assured,  although  acting 
Dit  the  privity  of  her  husband,  is 
Lobs  covered  or  insured  against  by 
olioy.  That  question  might  be 
in  the  action  brought  by  the  as- 
against  the  company  upon  the 
,  but  it  does  not  arise,  and,  indeed, 
not  be  raised,  so  as  to  receive  a 
igand  judicial  determination  in  such 
ion  as  the  present.  As,  however,  the 
on.  has  been  fully  and  ably  argued 
me,  and  as  the  parties  nave  ex- 
d  a  desire  to  elicit  an  opinion  upon 
iat,  I  have  no  hesitation  in  saying 
i  appears  to  me  to  be  upon  principle 
tly  clear  and  free  from  doubt  that 
a  loss  would  be  covered  by  an 
ry  policy  against  loss  caused  by 
Unaer  such  a  policy  the  company 
be  liable  for  every  loss  caused  by 
dees  the  fire  itself  were  caused  and 
:ed  by  the  wilful  act  of  the  assured 
[for  some  one  acting  with  his  privity 
onsent.  In  order  to  escape  from 
iflibility  for  such  a  loss  as  the  pre- 
le  company  ought  to  introduce  into 
x>lioy  an  express  exception. 

second  point  raised   by   the   de- 

r,  namely,  that  an  action  cannot  be 

uned    to  recover    damages  for  a 

fal    act    amounting    to    a    felony 

the  public  right  has  been  first  vin- 

i  by  a  prosecution  of  the  felon,  has 

present  view  of  the  case  ceased  to 

terial,  but  as  the  case  may  go  to  the 

of  Appeal,  I  think  it  better  not  to 

be  point  over  wholly  unnoticed. 

history  of  the  question  shews  that 

at  different  times  and  by  different 

ities  been  resolved  in  three  distinct 

First)  it  has  been  considered  that 

rivate  wrong  and  injury  has  been 

^merged  and  drowned  in  the  public 

*,  and  therefore  no  cause  of  action 

iioee  or  oould  arise;   secondly,  it 
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was  thought  that,  although  there  was  no 
actual  merger,  it  was  a  condition  prece- 
dent to  the  accruing  of  the  cause  of  action 
that  the  public  right  should  have  been 
vindicated  by  the  prosecution  of  the 
felon ;  thirdly,  it  has  been  said  that  the 
true  principle  of  the  common  law  is  that 
there  is  neither  a  merger  of  the  civil 
right  nor  is  it  a  strict  condition  precedent 
to  such  right  that  there  shall  have  been  a 
prosecution  of  the  felon ;  but  there  is  a 
duty  imposed  upon  the  injured  person  not 
to  resort  to  the  prosecution  of  his  private 
suit  to  the  neglect  and  exclusion  of  the 
vindication  of  the  public  law.  In  my 
opinion,  this  last  view  is  the  correct  one, 
and  I  shall  now  shortly  refer  to  the  autho- 
rities upon  each  view.  In  support  of  the 
first  view  is  the  declaration  of  the  Judges 
in  the  case  of  Higgina  v.  Butcher  in 
the  year  1606.  The  action  was  brought 
by  the  plaintiff  against  the  defendant  for 
damages  for  assaulting  and  beating  his 
wife  to  death.  In  the  report  in  Yelv.  89, 
it  is  stated  that  Mr.  Justice  Tanfield,  with 
the  concurrence  of  Justices  Fenner  and 
Yelverton,  said,  in  giving  judgment  for  the 
defendant,  "  If  a  man  beat  the  servant  of 
J.  S.,  so  that  he  dies,  the  master  shall  not 
have  an  action  against  the  other  for  the 
battery  and  loss  of  service,  because  the 
servant  dying  of  the  extremity  of  the 
battery  it  is  now  become  an  offence  to 
the  Crown,  being  converted  into  felony, 
and  that  drowns  the  particular  offence 
and  private  wrong  offered  to  the  master 
before,  and  his  action  is  thereby  lost." 
The  report  in  Noy,  18,  says,  "By  the 
Court  that  action  will  not  lie,  for  the  king 
only  is  to  punish  felony,  except  the  party 
brings  an  appeal."  The  point,  however, 
was  not  strictly  necessary  for  the  decision 
of  the  case,  because  the  action  was  per- 
sonal only  to  the  wife,  and  abated  with 
her  death. 

In  Markham  v.  Oobbe  (8)  Sir  William 
Jones  in  1626  held  that  "  after  convic- 
tion upon  an  indictment  for  felony  the 
action  did  not  lie,  because  it  is  found  to 
be  felony  by  the  verdict  and  inquest,  and 
the  party  shall  not  be  admitted  now  to 
make  that  trespass "  (9) ;  but  Justices 
Doderidge  and  Whitelock  were  in  favour 

(8)  W.  Jones,  147 ;  Nov.  82. 

(9)  Noy,  82. 
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of  the  plamtiff,  because  the  plea  did  not 
aver  that  the  plaintiff  had  given  evidence 
npon  the  prosecation  so  as  thereby  to 
have  entitled  himself  to  i*estitation  npon 
conviction  under  the  statute  21  Hen.  8. 
c.  11. 

In  support  of  the  second  view  there 
are  a  vast  number  of  dicta  of  Judges  of 
the  highest  authority,  but  little  or  nothing 
of  decisive  authority.  In  DawJces  v.  Govs' 
neigh  (10),  in  1652,  which  was  an  action 
for  damages  after  the  conviction  of  the 
defendant  for  breaking  the  house  of 
Dawkes  and  taking  250Z.,  Chief  Justice 
Boll,  denying  that  the  trespass  was 
drowned  in  the  felony,  said,  "  This  is 
after  conviction,  and  so  is  here  no  fear 
that  the  felon  shall  not  be  tried ;  but  if  it 
were  before  conviction  the  action  would 
not  lye  for  the  danger  the  felon  might  not 
be  tried,  and  there  is  no  inconvenience  if 
the  action  do  lye." 

Sir  Matthew  Salens  Treatise  upon  the 
Pleas  of  the  Grown  (11),  published  after 
his  death,  in  1681,  in  treating  of  the  three 
means  of  restitution  of  goods  stolen — 
namely,  first,  by  appeal  of  robbery; 
second,  by  statute  21  Hon.  8.  c.  11 ;  and 
third,  by  course  of  common  law — says  of 
the  last  that  after  conviction  trover  lies, 
but  that  if  a  man  feloniously  steal  goods, 
and  before  prosecution  by  indictment  the 
party  robbed  brings  trover  it  lies  not,  for 
so  felonies  should  be  treated ;  and  for  this 
he  cites  Dawkes  v.  Goveneigh  (10)  and 
Markham  v.  Oohbe  (8),  above  referred  to. 
The  case  oi  Hudson  v.  Lee  (12),  in  1589, 
seems  to  be  a  still  earlier  example  of  an 
action  having  been  maintained  for  felony. 
In  Groshy  v.  Leng  (13),  decided  in  1810, 
the  plaintiff  brought  his  action  for  that 
which  proved  to  be  a  felonious  assault, 
for  which  the  defendant  had  been  pre- 
viously indicted,  tried  and  acquitted. 
There  was  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Court  npon  the 
question  whether,  after  an  acquittal,  an 
action  lay ;  and  Lord  EUenborougb,  in 
giving  judgment  in  the  plaintiff's 
favour,  said,  "The  policy  of  the  law 
requires  that  before    the  party  injured 

(10)  Styles,  346. 

(11)  iHsle,  P.C.  546. 

(12)  5  Coke  Bep.  48a. 

(13)  12  East,  409. 


by  any  felonious  act  can  seek  civil  redress 
for  it  the  matter  should  be  beard  and 
disposed  of  before  the  proper  criminal 
tribunal  in  order  that  the  justice  of  the 
country  may  be  first  satisfied  in  respect 
to  the  public  offence.  If  the  acquittal  be 
shewn  either  in  pleading  or  by  evidence 
to  have  been  obtained  by  collusion,  it 
would  be  put  aside,  and  the  objection 
would  still  remain."  The  defendant, 
however,  conld  not  have  set  ap  his  own 
felony  by  way  of  plea  in  bar,  as  was 
decided  in  LtUterell  v.  ReyneU  (14). 

It  may  not  be  immaterial  to  notice  thikt 
in  the  year  1819,  by  statute  59  Qeo.  3.  c. 
46,  the  writ  of  appeal  of  felony,  which  was 
the  ancient  process  by  which  the  private 
suitor  sought  redress  for  his  individual 
injury,  was  abolished  on  account  of  the 
oppressive    nature    of   the    proceedings 
under  it.     In  the  case  of  QimMnY,  Wood* 
ftdl  (15),  which  was  an  action  of  trover 
for  a  mare  stolen  from  the  plaintiff  hj 
one  from  whom  the  defendant  bongbt 
her.   Chief  Justice  Best    nonsuited    the 
plaintiff,  saying,  "  I  am  of  opinion  that 
the  plaintiff  has  done  nothing  that  he 
ought  to  have  done — I  take  the  law  to  be 
this — ^you  must  do  your  duty  to  the  pnblio 
before  you  seek  a  benefit  to  yourself,  and 
then  there  is  no    necessity  for  a  civil 
action."     This  case,  which  was  decided 
in  the  year  1825,  is  an  express  decision 
in  point,   but  it  was  as  a  decision  over^ 
ruled  in  White  v.  Spettigue   (16).       In 
1827  the  question  was  discussed  in  the 
Court  of  King's  Bench  in  the  case  of 
Stone  V.  Marsh  (17),  which  was  an  issue 
out  of  Chancery,  directed  to  try  the  right 
of  the  plaintiffs,  the  proprietors  of  some 
bank  stock,  against  the  defendants,  who 
had    innocently   received    the    proceeds 
through  a  power  of  attorney  forged  bj 
Faun^eroy  for  the  transfer  of  the  stock. 
Lord  Tenterden,  in  giving  judgment  in 
the  plaintiff's    favour,    said,  "Can    the 
House  set  up  this  felony  as  an  answer  to 
the  plaintiff's  claim  P     In  general  a  man 
cannot  defend  against  a  demand  by  shew« 
ing  on  his  part  that  it  arose  out  of  his 

(14)  1  Mod.  282. 

(16)  2  Cr.  &  Ph.  41. 

(16)  13  Mee.  &  W.  603  ;  14  Law  J.  Rep.  Excfa. 
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lifloondact  according  to  the  maxim, 
>  allegans  soam  turpitadinem  est 
doB.'  "  There  is,  indeed,  another 
'  the  law  of  England,  namelj,  that 
.  shall  not  be  allowed  to  make  a 

the  foundation  of  a  civil  action — 
lafc  he  shall  not  maintain  a  civil 

to  recover  from  a  third  and  inno- 
MTOon  that  which  has  been  feloni- 
baken  from  him,  bat  that  he  shall 
B  the  felon  ;  and  it  may  be  admitted 
e  shall  not  sne  others  together  with 
Ion  in  a  proceeding  to  which  the 
is  a  necessary  party,  and  wherein 
Im  appears  by  his  own  shewing  to 
nded  on  the  felony  of  the  defendant. 
ule  is  founded  on  pablic  policy, 

reqnires  that  offenders  against  the 
lall  be  brought  to  justice;  and  for 
mMon  a  man  is  not  permitted  to 
a  from  prosecuting  an  offender  by 
Ing  back  stolen  property  or  any  eqai- 

or  composition  for  a  felony,  with- 
it,  and  of  course  cannot  be  allowed 
Lntain  a  suit  for  such  a  purpose. 
L845  the  case  of  White  v.  Spettigtie 
was  tried  before  Lord  Cranworth. 
iras  an  action  of  trover  brought  by 
ntor  against  a  bookseller,  who  had 
mtly  purchased  and  afterwards  sold 
II  books  which  had  been  stolen  from 
aintiff.  The  learned  Jadge  told  the 
hat  there  was  no  evidence  to  show 
tole  the  books,  and  the  property  in 
yods  being  originally  in  the  plaintiff 
not  be  taken  oat  of  him  by  any  act 
bird  party ;  and  he  directed  them  to 
3r  the  plaintiff,  unless  they  believed 
lefendant  received  them  knowing 
to  have  been  stolen,  in  which  case 
ght  would  then  merge  in  the  felony, 
be  plaintiff  would  not  bo  entitled  to 
BT.  The  jury  having  found  for  the 
aS^  the  defendant  moved  for  a  new 
>n  the  ground  of  misdirection,  citing 
m  v.  WoodJuU  (16)  as  directly  in 
;  and  Lord  Cranworth,  in  expressing 
ssent  from  the  ruling  in  Gimson  v. 
fuU  (15),  as  being  too  general,  said, 
ink  the  true  principle  is,  that  where  a 
oal,  and  consequently  an  injurious  act 
tis  the  public  has  been  committed, 
1  is  also  a  civil  injury  to  a  parly, 
party  shall  not  be  permitted  to  seek 
BB  for  the  civil  injury  to  the  prejudice 
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of  public  justice  and  to  waive  the  felony, 
and  go  for  the  conversion."     It  was  also 
considered  that  under  the  pleas,  which 
were  "  not  gailty  '*  and  "  not  possessed," 
the  point  was  not  open  to  the  defendant, 
and  Lord  Cranworth  concluded  by  saying, 
"  With  respect  to  what  I  said  at  the  trial, 
that  if  the  defendant  had  been  the  gailty 
receiver  of  the  books  he  would  be  entitled 
to  the  verdict,  I  must  retract  that  and 
suspend  my  judgment  on  that  point,  as  1 
entertain  some  doubt  whether  I  was  cor- 
rect."    This  case,  although  it  overrales 
Gimson  v.  Woodfull  (15)  as  a  decision, 
leaves  the  point  ander  discussion  undeter- 
mined.   The  next  reported  decision  seems 
to  be  WelloGk  v.  Oonstantine  (18)  in  1863, 
which  was  an  action  by  the  plaintiff,  a 
young  woman,  "for  that  the  defendant 
assaulted  and  forcibly  violated  her  person 
and  debauched  her,  whereby  she  became 
pregfuant."    The  case  came  on  for  trial 
before  Mr.  Justice  Willes,  when,  after  the 
plaintiff*s   evidence  proving  the  forcible 
connection,  it  was  objected  by  the  defen- 
dant that  the  action  was  not  maintainable, 
and  the  learned  Judge  so  ruled,  stating, 
'*  If  a  rape  was  proved  that  could  not 
form  the  subject  of  a  civil  action  bat  the 
plaintiff  mast  proceed  criminally,  and  if 
the  connection  took  place  with  the  consent 
of  the  plaintiff  no  action  would  lie."     A 
rale  nisi  for  a  new  trial  having  been  ob- 
tained was  afterwards  discharged,  Chief 
Baron  Pollock  saying,  "  The  ground  upon 
which  the  nonsuit  proceeded   was  that 
after  it  appearing  the  civil  wrong  com- 
plained of,  for  which  a  civil  remedy  was 
sought  by  action,  involved  a  charge  for 
felony  the  proper  coarse  was  not  to  pro- 
ceed with  the  trial  but  to  prosecute  for 
the  criminal  offence."     Baron  Bramwell 
concurred,  but  Baron  Martin   dissented 
from  this  decision.    This  is  a  very  strong 
and  decisive  decision,  because,  bearing  in 
mind  that  the  declaration  stated  on  the 
face  of  it  that  the  injury  complained  of 
amounted    to    a    felony    and    the    only 
plea  was  "not  guilty,"  even  the  doctrine 
of  merger  would  scarcely  seem  to  justify 
a  Judge    at  nisi  prius  in   nonsuiting   a 
plaintiff   upon  the  mere    issue    of    not 


(18)  2  Hurl.  &  C.  146;  32  Law  J.  Rep.  Exch. 
285. 
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guilty ;  bat  the  nonsuit  was  upheld  and 
the  decision  was  affirmed. 

The  question  arose  again  in  a  very 
similar  form  in  the  case  of  Wells  y.  Abra- 
Imms  (19)  in  1872.  This  was  an  action  of 
trover  for  a  brooch — pleas,  "  not  guilty  ** 
and  '*  not  possessed."  At  the  trial  before 
Mr.  Justice  Lush,  the  evidence  shewed 
a  felonious  taking.  After  a  verdict  for  the 
plaintiff,  the  defendant  having  obtained  a 
rule  nisi  for  a  new  trial  upon  the  ground 
that  the  act  complained  of  proved  to  be  a 
\  felony,  and  therefore  that  the  action 
would  not  lie,  this  rule  was  discharged 
upon  the  ground  that  the  Judge,  as  a 
mere  commissioner  of  nisi  prius,  could 
only  try  the  issues  joined,  and  had  no 
power  to  direct  a  verdict  for  the  defen- 
dant against  positive  and  affirmative  evi- 
dence in  favour  of  the  plaintiff.  Lord 
Chief  Justice  Cockbum  said,  "  No  doubt 
it  has  been  long  established  in  the  law  of 
England  that  where  an  injury  amounts  to 
an  infringement  of  the  civil  rights  of  an 
individual,  and  at  tho  same  time  to  a 
felonious  wrong,  the  civil  remedy — that 
is,  the  right  of  redress  by  action — is  sus- 
pended until  the  party  inflicting  the  in- 
jury has  been  prosecuted.  But  although 
this  is  the  rule,  it  becomes  a  different 
question  when  we  have  to  consider  how 
it  is  to  be  enforced.  It  may  be  that  if  a 
person  neglecting  his  duty  to  prosecute 
for  an  offence  committed  against  him 
were  to  bring  an  action  instead  of  prose- 
cuting, the  Court  might  be  called  upon 
to  intervene  and  to  prevent  the  plaintiff 
obtaining  by  judgment  and  execution  the 
fruits  of  the  action  thus  improperly 
brought.'*  Mr.  Justice  Blackburn  was  of 
the  same  opinion,  and  said,  '*  While  the 
law  throws  the  prosecution  of  criminal 
offences  on  private  individuals,  it  may  be 
in  some  cases  that  the  civil  remedy  is 
suspended  until  there  has  been  a  prose- 
cution for  the  felony.  If  an  action  were 
brought  against  a  defendant  and  it  was 
stated  by  the  Attorney -General  on  be- 
half of  the  Crown  that  criminal  proceed- 
ings were  pending  and  the  action  was 
brought  with  the  intention  of  compro- 
mising the  felony,  the  Court  might,  in 


the  exercise  of  its  summary  jariadiction, 
stay  proceedings  in  the  action  until  the 
felony  had  been  tried."  His  Lordship, 
afler  reviewing  the  authorities,  expressed 
his  disapproval  of  the  nonsuit  in  WeUock 
V.  Oonstantine  (18)  and  stated  that  thit 
case  could  not  be  treated  as  an  anthoritj. 
Mr.  Justice  Lush  assented  upon  the 
ground  that  the  Judge  at  nisi  prius  oould 
only  try  the  issues  joined,  and  that  it  wm 
not  competent  to  him  to  interpose  and  stop 
the  case  in  the  manner  suggested ;  that 
if  the  declaration  disclosed  that  which 
made  it  bad  on  demurrer  or  in  arrest  of 
judgment  that  would  not  justify  the 
Judge  at  the  trial  in  stopping  the  case. 
This  case,  although  it  aotoaUy  decided 
no  more  than  that  a  Judg^  of  nisi  prius 
had  no  power  to  do  more  than  decide  the 
issues  joined  upon  the  record,  tended 
strongly  in  the  direction  of  proTing  thai 
practically  a  civil  action  for  damages 
might  be  maintained  for  a  wrongful  act 
amounting  to  a  felony.  The  d^endant 
could  not  plead  his  felbny;  the  Jadse 
could  only  try  the  issues  nused  upon  the 
pleadings,  and  there  is  no  instance  on 
record  of  the  Attorney-General  or  the 
Crown  having  interposed  to  stop  the 
action.  This  position  of  the  qaestion  is 
somewhat  altered  by  the  Judicature  Act : 
the  Judge  of  nisi  prius  is  no  longer  a 
mere  commissioner  to  try  issnes,  bat  hj 
that  Act  (36  &  37  Vict  c.  66.  s.  29)  every 
Judge  acting  under  the  ordinary  commis* 
sions  constitutes  a  Court  of  the  High 
Court  of  Justice.  In  this  uncertain  sti^ 
of  the  law  the  question  was  onoe  more 
discussed  in  the  case  of  In  re  Shepherd ; 
ex  parte  Ball  (20),  in  1879,  when  the 
doctrine  that  it  was  a  condition  precedent 
to  the  enforcing  the  civil  remedy  tiiat  the 
felon  should  have  been  first  proeeoated, 
if  it  ever  had  any  foundation,  was  finally 
exploded.  The  question  arose  in  the 
bankruptcy  of  one  Shepherd,  who  had 
been  a  clerk  in  the  banking  house  of 
Willis  &  Co.,  and  had  embezzled  about 
7,000Z.  of  their  moneys.  Willis  &  Co. 
had  neglected  to  prosecute  and  had  given 
the  felon  an  opportunity  for  escape. 
Shepherd  was    inade  a  Inmkmpty  and 


(19)  41  I^w  J.  Rop.  Q.B.  306;  Law  Rep.  7 
Q.B.  544. 


(20)  4S  Law  J.  Hep.  Bankr.  57 ;  Law  Hep.  10 
Ch.  I>.  667. 
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shortly  afterwards  Willis  &  Go.  became 
bankrapt,  and  Ball,  haying  been  appointed 
their  tmstee,  brought  in  a  proof  npon 
Shepherd's  bankraptcj  for  the  7,0002., 
and  the  question  was,  whether  it  could  be 
allowed  on  account  of  the  felony.  The 
Lords  Justices  held  that  the  trustee  in 
bankruptcy  against  whom  no  charge  of 
neglect  to  prosecute  could  be  brought 
was  entitled  to  prove  for  the  debt.  Lord 
Jujitioe  Bramwell  said,  "  The  law  upon 
this  subject  is  in  a  remarkable  state. 
For  300  years  it  has  been  said  in  various 
ways  by  Judges,  many  of  the  greatest 
eminence,  without  intimating  a  doubt, 
except  in  one  instance,  that  there  is  some 
impediment  to  the  maintenance  of  an 
action  for  a  debt  arising  in  this  way. 
The  doubt  is  that  of  Mr.  Justice  Blackburn 
in  WeXU  y.  Ahrdham8  "  (19) ;  and  the  Lord 
Justice  points  out  that  there  are  '^  only 
four  possible  ways  in  which  the  impedi- 
ment can  arise :  first,  that  no  cause  of 
action  arises  at  all  out  of  a  felouy; 
second,  that  it  does  not  arise  till  prosecu- 
tion ;  third,  that  it  arises  on  the  act  but 
is  suspended;  fourth,  that  there  is  neither 
defence  to  nor  suspension  of  the  claim  by 
or  at  the  instance  of  the  felon  debtor,  but 
tbat  the  Court  on  its  own  motion  or  at 
the  instance  of  the  Crown  may  stay  pro- 
oeedinffs  till  public  justice  is  satisfied." 
But  the  Lord  Justice  points  out  the 
difficulties  in  the  way  of  each  theory, 
and  finally  suggests  that  there  is  a  great 
deal  to  justify  Mr.  Justice  Blackburn's 
doubt.  Lord  Justice  Baggallay  agreed 
with  the  result,  and  laid  down  the  follow- 
ing propositions  as  resulting  from  the 
aathorities :  first,  that  a  felonious  act  may 
give  rise  to  a  maintainable  action;  se- 
cond, that  the  cause  of  action  arises  upon 
the  commission  of  the  offence;  third, 
thai  notwithstanding  the  existence  of  the 
cause  of  action,  the  policy  of  the  law  will 
not  allow  the  person  injured  to  seek  civil 
redress  if  he  has  failed  in  his  duty  of 
bringing  or  endeavouring  to  bring  the 
fUon  to  justice;  fourth,  that  this  rule 
has  no  application  to  cases  in  which  the 
offender  nas  been  brought  to  justice  at 
the  instance  of  some  other  person  or  in 
which  prosecution  is  impossible  by  reason 
of  the  death  or  escape  of  the  felon ;  fifth, 
YoL.  60.— Q.B.,  0  J*.  &  EzcH. 
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that  the  remedy  by  proof  in  bankruptcy 
is  subject  to  the  same  principles  of  public 
policy  as  those  which  affect  an  eiction. 
The  resolutions  laid  down  by  Lord  Justice 
Baggallay  appear  to  me  to  be  sound  and 
logical  and  to  be  fully  supported  by  the 
authorities  when  closely  examined.  The 
question  in  the  present  case  arises  upon 
demurrer  to  the  statement  of  claim,  by 
which  all  that  appears  is  that  the  plain- 
tiffs are  suing  for  damages  for  an  injury 
caused  by  the  felonious  act  of  the  defen- 
dant Mary.  The  only  question  therefore  is 
whether  such  an  action  is  'prima  fade 
maintainable,  or  whether  upon  the  &ce  of 
the  claim  it  ought  to  be  finally  and  con. 
clusively  rejected.  In  my  judgment  upon 
this  demurrer,  the  action  may  be  main- 
tainable  in  fact.  There  is  nothing  to  shew 
whether  the  plaintiffs  have  or  have  not 
neglected  to  prosecute  the  felon,  and  it  is 
consistent  with  this  demurrer  that  the 
felon  may  in  ftwt  have  been  convicted, 
and  as  it  seems  clear  to  me  that  the  pro- 
secution of  the  felon  is  not  an  absolute 
condition  precedent  to  the  accruing  of 
the  cause  of  action,  the  statement  of  claim 
is  prifna  facie  sufficient  so  far  as  the  pre- 
sent point  is  concerned.  But  as,  in  my 
opinion,  the  action  is,  upon  the  first  point, 
not  sustainable,  the  judgment  upon  this 
demurrer  must  be  for  the  defendants. 

Demurrer  allowed. 


Solicitors — Swann  &  Co.,  agents  for  Tweed,  Stephen 
&  Dashper,  Lincoln,  forplaintififs;  John  Cotton, 
agent  for  G-.  Martinson,  Hull,  for  defendants. 
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[IN  THE  COURT  OF  APPEAL.] 
1881.       1     WILKINSON  AND   COMPANY  V. 

March  10.  j  ijnwin.* 

BiU  of  Exchange — Prior  Indorser — (7on- 
gideration — Parol  Agreement — Guaravdee 
^Statute  of  Frauds — Bight  of  Holder  who 
is  Prior  Indorser  of  BUI  to  sue  Inter- 
mediate  Indorser — Circuity  of  Action. 

The  plaintiffs  having  supplied  goods  to 
B,y  drew  two  hills  of  exchange  upon  him  for 
the  price.  E.  accepted  the  hiUs^  and  the 
plaintiffs  indorsed  them  to  the  defendant^ 
who,  in  pursuance  of  a  verbal  agreement  to 
become  surety  for  E.j  in  respect  of  the  price 
of  the  goodsy  re-indorsed  tJiem  to  the  plain- 
tiffs,  who,  as  indorsees  of  the  bills,  susd  the 
defendant : — Held  (affirming  the  judgment 
of  BowEN,  J.),  thai  the  plaintiffs  could  set 
up  the  verbal  agreemevU  to  shew  that  the 
defendoAfU  could  not  have  sued  them  as 
prior  indorsers,  aiid  that,  as  no  circuity  of 
auction  would  result,  the  plaintiffs  were  en- 
titled  to  maintain  their  actioii. 

Appeal  from  a  jadgment  of  Bo  wen,  J., 
afber  trial  with  a  jury. 

Action  to  recover  on  two  hills  of  ex- 
change indorsed  hy  the  defendant  to  the 
plaintiffs. 

Statement  of  claim : — 

1.  Wilkinson  &  Co.,  on  the  27th  of 
July,  1878,  by  two  bills  of  exchange,  now 
overdue,  directed  to  one  Edwin  Unwin, 
required  the  said  Edwin  Unwin  to  pay 
to  their  order  51 Z.  13^.  4cZ.  and  601.  re- 
spectively, as  to  the  511.  ISs.  Ad,  three 
months,  and  as  to  the  60/.  four  months 
after  date ;  and  the  said  Wilkinson  &  Co. 
indorsed  the  said  bills  to  the  defendant, 
who  indorsed  the  same  to  the  plaintiffs, 
and  the  said  bills  were  duly  presented 
for  payment  and  were  dishonoured. 

2.  Before  and  at  the  time  of  the  making 
of  the  bills  by  the  plaintiffs,  and  the  in- 
dorsement thereof  by  the  defendant,  one 
Edwin  Unwin  had  requested  the  plaintiffs 
to  supply  him  with  goods  and  to  give 
him  some  credit  for  the  price  thereof  by 
taking  bills,  and  it  was  agreed  between 
the  plaintiffs  and  Edwin  Unwin  that  in 
such  case  he  would  procure  his  mother, 
the   defendant,   to  indorse  and    become 

*  Coram  Bramwell,  L. J. ;  Baggallay,  L. J. ;  and 
Brett,  L.J. 


Bureiy  as  indorser  to  the  plaintiift  of  the 
said  oills  so  as  to  insure  due  paymieDt  for 
the  goods. 

3.  The  plaintiffs  supplied  goods  to  the 
amount  of  the  said  bills,  and  gave  the 
credit  accordingly,  and  in  parsiianoe  and 
performance  of  the  said  agreement  diew 
and  indorsed  the  two  biUs  before  men- 
tioned, and  the  defendant,  for  the  aoeom- 
modation  of  Edwin  Unwin,  indoned  die 
same  to  the  plaintiffs  with  the  intent  of 
thereby  becoming  surety  for  doe  pajment 
as  indorser  to  the  plainti£&. 

4.  Edwin  Unwin,  after  the  said  iiw 
dorsement  by  the  defendant,  in  further 
pursuance  of  his  agreement,  deliyered  the 
said  bills  so  indorsed  to  the  plaintifb; 
but  the  said  bills  were  dishonoureo,  though 
duly  presented  for  payment,  and  no  peii 
of  the  price  of  the  said  goods  or  of  the 
said  bills  has  been  paid. 

5.  The  defendant  had  due  notice  of 
dishonour,  but  if  due  notice  was  not  giren, 
the  plaintiffB  say  they  used  all  due  and 
reasonable  diligence  in  endeavouring  io 
find  the  defen£uit  to  give  her  notice  d 
dishonour,  but  were  nevertheless  unaUe 
to  find  her  address  before  the  30ih  of 
December,  1878,  when  they  gave  her 
notice  accordingly. 

6.  The  plaintiffs  also  claim  the  amount 
of  the  said  bills  as  money  due  from  the 
defendant  to  the  plaintiffs  upon  aooonnti 
stated  between  them. 

7.  The  plaintiffs  claim  1111.  Ids.  U., 
together  with  interest  thereon  to  jadg- 
ment. 

Statement  of  defence : — 

1.  The  defendant  denies  paragraphs 
1,  2,  3,  of  the  statement  of  claim,  iod 
further  says  that  Wilkinson  A  Co.,  mffii^ 
tioned  in  the  1st  paragraph  as  drawen 
and  indorsers  to  the  defendant  of  the  said 
bills,  are  none  other  than  the  plaintiflb. 

2.  If  it  was  agreed  between  the  plain- 
tifffl  and  Edwin  Unwin,  as  in  the  2nd 
paragraph  alleged  (which  the  defiandant 
does  not  admit),  the  defendant  had  no 
notico  of  such  agreement  at  the  time 
when  she  indorsed  the  said  bills.  The 
defendant  indorsed  the  said  bills  in  the 
ordinary  way  and  to  the  ordinary  extent 
incident  to  such  indorsement,  as  appean 
on  the  said  bills  and  no  fiirther,  and 
without  any  intention  to  forego  any  rights 
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oedieB  ordinarily  incident  to  snch 
amant  as  against  prior  parties  to 
id  billa ;  and  the  defendant  submits 
16  is  entitled  as  against  the  plain- 
I  snoh  drawers  and  first  indorsers 
resaid  to  be  indemnified  by  them 
peot  of  her  liability  (if  any)  upon 
dbillB. 

The  defendant  denies  the  allegations 
4fch  paragraph  of  the  statement  of 
and  each  of  them,  and  further  says 
16  prioe  of  the  said  goods  or  of  the 
lUb,  or  part  thereof,  has  been  paid  to 
imtifis. 

n  answer  to  paragraph  5  of  the 
ant  of  claim,  the  defendant  denies 
le  had  due  notice  of  dishonour  of 
d  bills  or  either  of  them,  or  that 
imtiffs  used  all  due  and  reasonable 
ioe  in  endeavouring  to  find  the 
ant  to  eive  such  notice,  or  that 
"ere  unable  to  find  her  address  as 
L  alleged. 

n  answer  to  paragraph  6  of  the 
ent  of  daim,  the  defendant  denies 
be  amount  claimed  or  any  sum  of 
whatever  is  due  from  the  defendant 
plaintifis  on  account  stated  or  in 
her  manner  whatsoever. 
e  was  joined  on  the  statement  of 

9. 

Hie  trial,  in  answer  to  questions 
them  by  the  learned  Judge,  the 
und  that  the  plaintiffs  had  shewn 
ligenoe  in  tiyme  to  find  out  the 
int's  address,  and  to  give  her  notice 
onour ;  that  the  defendant  did  not 
r  name  on  the  bill  with  the  ordinaiy 
m,  but  that  she  had  agreed  with 
lintifBi  to  become  surety  for  them 

I  price  of  the  goods  supplied  to 
Unwin,  and  put  her  name  on  the 

become  surety  to  the  plaintiffs, 
it  no  payment  on  account  of  the 
id  been  made  by  the  defendant. 

II  these  fibadings,  Bowen,  J.,  i^r 
'  oonaideration,  entered  judgment 
plainti£b. 

oefendant  appealed. 

irkm^  for  the  defendant. — The  de- 
;  oonld  have  sued  the  plaintiffs  on 
idoraement  to  her,  the  considera- 
r  that  indorsement  being  the  ad- 
l  credit  obtained  by  having  the 


defendant's  name  on  the  bill.  Therefore 
the  plaintiffs  cannot  recover  from  the  de- 
fendant on  her  indorsement,  the  test  being 
whether  or  not "  circuity  of  action  "  would 
result  from  a  prior  indorser  suing,  as 
indorsee,  the  intermediate  indorser. 
Further,  the  plaintiffs  cannot  set  up  the 
parol  agreement  by  the  defendant  to  be- 
come surety  for  Edwin  Unwin,  as  it  is  an 
agreement  inconsistent  with  the  primary 
intendment  of  the  written  contracts  (the 
two  bills),  according  to  the  law  merchant — 
Bishop  Y.Hayward  (1)  and  Britten  v.  Webb 
(2).  The  cases  which  will  be  relied  on 
for  the  plaintiffs — Wilders  v.  Stevens  (3), 
Smith  V.  Marsack  (4)  and  Moms  v.  Walker 
(5) — were  really  decided  on  points  of 
pleading,  and  neither  Bishop  v.  Hayward 
(1)  nor  Britten  v.  Webb  (2)  were  cited  in 
them ;  also  the  agreement,  being  one  of 
guaranty,  is  void  by  the  Statute  of  Frauds, 
because  not  in  writing — Steele  v.  M^Kin^ 
lay  (6).  The  latter  case  is  directly  in 
point.  He  also  referred  to  Matthews  v. 
Bloxsome  (7),  Seabury  v.  Hungerford  (8), 
Hall  V.  Newoome  (9)  and  Abrey  v.  Crux 
(10). 

Ooodmanj  for  the  plaintifiBi,  was  not  re- 
quired to  argue. 

Bbahwell,  L.  J. — I  am  of  opinion  that 
this  judgment  must  be  affirmed.  There 
are  many  cases  which  decide  that  if  a 
man  indorses  a  bill,  and  after  subsequent 
indorsements  again  becomes  the  holder 
of  the  bill,  he  can  maintain  no  action 
against  the  intermediate  indorsers  because 
he  would  himself  be  liable  to  them  in 
consequence  of  his  antecedent  indorse- 
ment. 

But  there  are  several  other  cases  which 
have  decided  that,  if  the  holder  of  the 
bill  would  not  have  been  liable  by  virtue 

(1)  4  Term  Eep.  470. 

(2)  2  B.  &  C.  483. 

(3)  15  Mee.  &  W.  208;  15  Law  J.  Bep.  Exch« 
108. 

(4)  6  Com.  B.  Bep.  486 ;  18  Law  J.  Bep.  C.P.  65* 

(5)  15  Q.B.  Bep.  589;  19  Law  J.  Bep.  Q.B, 
400. 

(6)  Law  Bep.  5  App.  Gas.  754. 

(7)  33  Law  J.  Bep.  Q3.  209. 

(8)  2  HUl,  N.  Y.  Bep.  80. 

(9)  3  ibid.  233. 

(10)  39  Law  J.  Bep.  CJP.  9 ;  Law  B«p,  6  C.P. 

37. 
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of  his  antecedent  indorsement  to  the  in- 
dorser  lie  is  suing,  he  may  maintain  his 
action  because  no  circuity  of  action  will 
result.  He  may  maintain  his  action 
against  the  indorser,  notwithstanding  the 
prior  indorsement,  if  such  circumstuices 
can  be  shewn  to  exist  that  the  indorser 
who  is  being  sued  could  not  have  main- 
tained his  action  on  the  bill  against  the 
holder  as  prior  indorser.  To  my  mind 
that  is  most  clearly  the  case  here.  The 
statement  of  claim  alleges  that  the  bill 
was  indorsed  by  the  defendant  with  the 
intention  of  becoming  surety  for  the 
price  of  the  goods  supplied  to  Edward 
Unwin,  and  the  defendant  states  in  her 
statement  of  defence  that  she  indorsed 
the  bills  in  the  ordinary  way,  and  without 
any  intention  to  forego  her  right  and 
remedy  against  the  plaintiffs,  as  indorsers. 
The  jury  have  found  that  is  not  true. 

It  is  clear,  if  that  finding  is  right,  that 
beyond  all  doubt  the  defendant  could  have 
had  no  right  of  action  against  the  plain- 
tiffs. It  is  clear  that,  if  ^e  plaintiffs  had 
indorsed  this  bill  to  X,  who  had  sued  the 
defendant  upon  it  and  made  her  pay,  she 
could  have  maintained  no  action  against 
the  plaintiffs,  if  the  finding  of  the  jury  is 
true.  If  so,  the  rule  I  have  referred  to  ap- 
plies :  there  would  be  no  circuity  of  action ; 
and,  as  indorser,  she  would  have  to  pay  the 
plaintiffs  on  the  bill.  It  is  objected  that 
an  argpiment  such  as  the  plaintiffs  rely 
on  could  only  be  shewn  by  a  memorandum 
in  writing.  I  am  entirely  of  a  different 
opinion.  It  would  be  so  if  the  agreement 
were  executory,  because  no  action  could 
be  brought  unless  the  agreement  were 
evidenced  in  writing  so  as  to  satisfy  the 
Statute  of  Frauds.  But  the  plaintiffs  are 
not  suing  on  an  executory  agreement,  but 
upon  something  executed  and  done.  There 
is  nothing  in  me  Statute  of  Frauds  to  say 
such  an  agreement  mnst  be  in  writing. 
The  only  misgiving  I  have  had  in  the  case 
Is,  whethet*  my  judgment  may  not  be  in- 
.oonsistent  with  some  things  that  were 
jsaid  in  Steele  v.  M^Kinlay  (6).  But  I  am 
satisfied  that  it  was  not  the  intention  of 
the  House  of  -  Lords  in  that  case  to  over- 
rule the  three  cases  of  Wilden  v.  Stevens 
(3),  Smith  V.  Marsach  (4)  and  Morris  v. 
TToUrer  (5)  ;  and.  I  am  also  satisfied  that 
it  was  not  their  intention  to  say  that  the 
obligation  upon  a  bill  could  be  got  rid  of 


by  shewing  that  it  was  given  in  pnrsuanoe 
of  an  agreement  which  could  not  be  en- 
forced because  not  in  writing. 

Baogallat,  L.J. — ^In  this  case  the  de- 
fendant does  not  object  to  any  improper 
admission  or  rejection  of  evidence ;  the 
objection  is,  that  upon  the  finding  of  the 
jury  the  defendant  is  entitled  to  judg- 
ment. The  bills  in  question  were  drawn 
by  the  plaintiffs  upon  Edwin  Unwin, 
indorsed  by  the  plaintiflb  to  the  defendant 
and  indorsed  by  her  to  the  plaintiffs. 

Under  these  circumstances,  the  position 
and  the  rights  of  the  parties  cannot  be 
better  described  than  in  Byles  on  BHU 
(13th  ed.  p.  167)  :  "  If  a  biU  be  re-in. 
dorsed  to  a  previous  indorser,  he  has,  in 
general,  no  remedy  against  the  interme- 
diate parties,  for  they  would  have  their 
remedy  over  against  him,  and  the  result 
of  the  action  would  be  to  place  the  parties 
in  precisely  the  same  situation  as  before 
any  action  at  all."  That  is  the  ordinaiy 
rule  and  it  is  to  prevent  circuity  of  action. 
Prima  faciey  therefore,  the  plainti£b  would 
have  no  right  of  action  against  the  de- 
fendant, she  having  her  remedy  over 
against  them ;  but  then  Byles  points  out 
an  exception — "  But  where  a  holder  has 
previously  indorsed,  and  the  subsequent 
intermediate  indorser  has  no  right  of 
action  or  remedy  on  that  previous  in- 
dorsement against  the  holder,  there  are 
cases  in  which  the  holder  may  sue  the 
intermediate  indorser. ' '  And  then  he  cites 
Wilden  v  Stevens  (3),  SmUh  v.  Matreaek 
(4)  and  Morris  v.  Walker  (5).  No  doubt 
in  all  those  cases  the  suretyship  or  agree- 
ment set  up  was  held  sufficient  to  entitle 
the  plaintiff  to  recover.  But  in  all  of  the 
cases  the  agreement  was  simply  alleged  as 
an  existing  agreement ;  nothing  was  said 
as  to  whether  or  not  it  was  in  writing. 
The  cases,  therefore,  do  not  decide  more 
than  that  the  agreements,  in  writing, 
could  have  been  set  up  as  a  defence. 

Those  cases,  therefore,  differ  from  this, 
and  from  the  case  of  Steele  v.  MKMay 
(6),  which,  in  my  opinion,  does  not  over- 
rule them.  The  agreement  by  which  the 
guarantee  in  that  case  was  entered  into 
was  not  in  writing,  and  the  iu;Teement 
was  held  void  by  statute.  I  oonfeas 
I  thought  for  some  time  that  it  was  diffi- 
cult to  avoid  applying  the  decision  on  the 
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EL  that  case  to  this  case,  thongli  no 
tiiere  is  some  difference  between 
Bat  it  appears  to  me  clear  that 
)  eoncladed  by  the  verdict  of  the 
I  this  case.  They  found  that  the 
ant  indorsed  the  bills  with  the 
f  becoming  surety  to  the  plaintiffs 
e  price  of  the  goods  supplied  to 
.  u  nwin. 

here  were  any  improper  r^'ection 
lission  of  evidence  that  woidd  be  a 
1  for  a  new  trial,  but  so  long  as  the 
b  stands  we  are  bound  by  it.  Upon 
round,  without  entering  into  a  dis- 
1  of  the  principle  of  Steele  v. 
lay  (6),  I  am  of  opinion  that  this 
shoald  be  dismissed. 

TT,  L.  J. — The  defendant  is  sued  as 
er  of  a  bill  to  the  plaintiffs,  as  they 
obtained  a  verdict  and  jadgment 
t  him,  as  indorser.  Prima  facie  it 
necessary  to  prove  any  considera- 
nr  the  bill,  if  the  relation  of  indorsee 
dorser  is  once  established.  A  diffi- 
m  raised  here,  and  it  is  said  that 
Mntiffs  cannot  recover  as  indorsees 
t  the  defendant  as  indorser,  be- 
the  plaintiffii  themselves  are  pre- 
indorsers  of  the  bill.  If  there  was 
g  else,  that  would  be  a  fatal  objec- 
But  there  are  cases  to  shew  that 
an  destroy  that  difficulty.  The 
Ity  is  founded  on  the  **  circuity  of 
*'  which  would  result  if  the  pre- 
indorser  sued  the  intermediate 
er ;  and  the  difficulty  is  destroyed 
.  shew  that  no  circuity  of  action 
result.  The  three  cases,  of  which 
rv  V.  Stevens  (3)  is  the  first,  shew 
lat  case  was  not  decided  on  a  ques- 
iming  upon  the  forms  of  pleading 
r ;  it  was  decided  on  a  question  of 
atile  law  raised  by  the  pleadings, 
1  raised,  no  doubt,  on  demurrer. 
Alderson  says,  *'The  replication 
ves  the  objection  founded  on  cir- 
>f  action,  which  is  the  only  objec- 
» the  plaintiff's  right  to  recover  in 
ition."  That  case  has  been  adopted 
Inoe.  Therefore,  the  moment  you 
Y  the  objection  founded  on  circuity 
on  ihe  defendant  is  liable  as  in- 
to the  plaintiffs.  Now,  you  can 
f  it  by  shewing  that  no  considera- 
v  ihe  bill  was  originally  given  by 


the  plaintiffs  to  the  defendant.  In  Morris 
V.  Walker  (5)  it  was  held  that  the  prior 
indorser  of  a  promissory  note,  who  had 
become  the  holder,  could  sue  the  inter- 
mediate indorser,  because  it  was  proved 
by  evidence  that  the  bill  was  an  accommo- 
dation bill,  and  that  no  consideration 
passed  in  respect  of  it  to  the  plaintiff. 
Therefore,  if  no  consideration  was  given 
here,  the  objection  founded  upon  circuity 
of  action  is  destroyed.  It  is  said  that 
the  only  evidence  to  shew  want  of  con- 
sideration was  the  evidence  of  the  defen- 
dant's  promise  to  be  surety,  and  it  is 
alleged  that  it  could  only  be  proved  for 
this  purpose  by  proving  a  promise  in 
writing.  It  is  said  that  the  promise 
must  be  in  writing  when  required  to  be 
proved,  not  for  the  purpose  of  enforcing 
the  agreement,  but  in  order  to  prove  the 
fact  of  the  promise  aliunde^  and  for 
another  purpose — that  is,  to  shew  the 
consideration  for  the  bill.  The  Statute 
of  Frauds  does  not  say  so,  and  there 
is  the  further  objection  that  parol  evi- 
dence of  the  guarantee  was  admitted  at 
the  trial,  and  a  verdict  given  upon  it ; 
and  the  defendant  ought  to  have  gone  to 
a  Divisional  Court  to  get  rid  of  that  ver- 
dict instead  of  coming  here  to  ask  that 
judgment  be  entered  for  her.  But  I  am 
of  opinion  that  the  fact  was  as  well 
proved  by  parol  as  by  written  evidence. 
It  is  said  also  that  Wilders  v.  Stevens  (3) 
and  the  other  two  cases  were  wrongly 
decided,  because  Britten  v.  Webb  (2)  was 
not  cited  in  them.  In  the  latter  case  and 
in  Bishop  v.  Hay  ward  (1)  the  law  was 
taken  to  be  that,  when  circuity  of  action 
would  result,  the  intermediate  indorser 
could  not  be  held  liable.  Wilders  v. 
Stevens  (3),  Smith  v.  MarsacJc  (4)  and 
Morris  v.  Walker  (5)  are  referred  to  in 
Byles  ort  Bills  as  not  overruling  Britten  v. 
Webb  (2)  and  Bishop  v.  Hayward  (1), 
but  as  distinguished  from  them. 

In  Steele  v.  M^Kinlay  (6),  in  the  House 
of  Lords,  the  defendant  was  indorser  of 
the  bill  to  the  plaintiff,  but  could  not  be 
sued  as  indorser  for  want  of  due  notice 
of  dishonour,  or  some  other  cause  not  ap- 
pearing in  the  report.  The  plaintiff, 
being  unable  to  sue  as  indorsee,  tried  to 
fix  the  defendant  with  liability  as  a  co  - 
acceptor  or  as  a  guarantor.  The  House 
of  Lords  held  that  he  was  not  a  oo- 
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acceptor,  and  that  lie  was  not  a  guarantor, 
so  that  the  contract  of  guaranty  could  be 
enforced,  because  there  was  no  evidence 
of  the  contract  in  writing.  No  question 
with  regard  to  circuity  of  action  arose 
there.  That  case,  therefore,  does  not 
apply  to  this,  and  does  not  control  us. 
The  question  before  us  has  been  decided 
as  part  of  the  law  merchant  for  many 
years. 

I  am  of  opinion  that  Mr.  Justice 
Bowen's  judgment  was  quite  right,  and 
that  this  appeal  should  be  dismissed. 

Judgment  affirmed. 


Solicitora— a.  &  W.Webb,  for  plaintiffs;   Wm. 
Moon,  for  defendant 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
THE  COUBT  OF  APPEAL.] 

1881  1 

March  11,  30,  31.  } '^''^''-  B'^"™^-* 

Parliamentary  Oaths  Act,  1866  (29 
Vict  e,  19),  88.  \  and  5 — Promissory  Oaths 
Act,  1868  (31  ^  32  Vict.  c.  n)—Evid&nce 
Amendment  Act,  1869  (32  ^  33  Vict.  e. 
68),  8.  4 — Bight  of  a  Member  of  Parlia- 
ment to  Affirm  instead  of  taking  the  Oath 
— Penalty  for  sitting  wUhoid  taking  the 
Oath — By  whom  to  he  recovered. 

Members  of  the  Houses  of  Parliament 
are  required  5y  29  Vict.  c.  19  to  take  an 
oath  before  sitting  or  voting,  and  section  5 
provides  that  if  any  member  of  the  House  of 
Peers  votes  or  sits  without  taking  the  oaih^ 
he  shall  be  subject  ^^to  a  penalty  of  6001. 
to  be  recovered  by  action  in  one  of  Her 
Majesty's  Superior  Courts  at  Westminster, 
and  that  if  a  member  of  the  House  of 
Commons  votes  or  sits  without  taking  the 
oath,  he  shall  be  subject  to  a  like  penalty.** 
By  section  4,  "  Quakers  and  every  other 
person  for  the  time  being  by  law  permitted 
to  make  a  solemn  affirmation  or  declaration 
instead  of  taking  an  oath,**  may  on  taking 
their  or  his  seat  vn  Parliament  make  an 
affirmation  in  a  form  prescribed  by  the  Act, 
instead  of  taking  the  oath.  The  Evidence 
Amendment  Act,  1869  (32  ^  33  Vict.  c. 
68),  provides  that  a  person  called  to  give 

*  CaramBramwell,L,J.;  Baggallay,  L.J.;  and 
Lush,  LJ. 


evidence  in  a  Court  of  jutiiee  shaU,  if  h 
objects  to  take  an  oath,  and  if  the  presiiing 
Judge  is  satisfied  that  the  taking  of  an  oa&i 
would  have  no  binding  efed  upon  his  coi^ 
science,  make  a  promise  and  deetaraHon 
instead. 

To  an  action  by  a  common  informer  for 
a  penalty  alleged  to  have  been  incurred  bji 
the  defendant,  a  member  of  the  Ham 
of  Commons,  who  had  sat  and  voted 
foithout  having  taken  the  oath,  the  de- 
fendant  pleaded  that  he  was  a  person  on 
whose  conscience  an  oath  would  have  no 
binding  effect,  and  thai  he  had  made  <m 
affirmation  pursuant  to  the  provisions  of 
the  Parliamentary  Oaths  Act^  1866. 

The  plaintiff  demurred : — 

Held  (by  the  Court  of  Appeal)  ^  thai  the 
penalty  coidd  be  recovered  hy  a  common 
informer;  that  the  defendant  wag  w4  en" 
titled  to  make  an  affirmation  instead  of 
taking  the  oath;  and  that  the  provisions 
of  the  Evidence  Amendment  Actf  1869  (32 
§C  33  Vict.  c.  68),  are  confined  to  witnesses, 
and  do  not  apply  to  the  taking  an  oaih  hy 
members  of  Parliament  as  a  qualifioaiioit 
for  sitting  in  either  House, 

Gross  appeals  from  the  judgment  of 
Mathew,  J.,  on  a  demurrer  by  the  plain- 
tiff to  the  defendant's  statement  at  de- 
fence, and  on  a  demurrer  by  the  defendant 
to  the  plaintiff's  reply. 

The  judgment  of  Mathew,  J.,  sets  oat 
sufficiently  the  arguments  and  the  plead- 
ings. 

Sir  H.  Qiffard  and  Kydd,  for  the 
plaintiff. 

The  defendant,  in  person. 

Mathew,  J.  (on  March  11). — ^In  this 
action  the  plaintiff,  by  his  statement  of 
claim,  sought  to  recover  a  penalty  alleged 
to  have  been  incurred  by  the  defendant 
by  reason  of  his  having  sat  and  voted  in 
the  House  of  Commons  without  having 
made  and  subscribed  the  oath  appointed 
to  be  taken  by  members  of  the  Moose  of 
Commons  according  to  the  Parliamentary 
Oaths  Act,  1866,  as  altered  by  the  Ph>- 
missory  Oaths  Act,  1868. 

In  his  statement  of  defence  the  defen* 
dant  alleged  that,  ''at  the  time  of  the 
committing  of  the  alleged  oSenoe  in  the 
statement  of  daim  mentionddi  he 
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I  who,  when  called  to  give  evidence 
r  Ooort  of  jnstice,  would  object  to 
n  oath,  and  upon  whose  conscience 
h,  if  taken,  wonld  have  no  binding 
BO  as  to  be  entitled  and  permitted 
ke  a  promise  or  declaration  on  the 
big  Jndge  being  satisfied  that  the 
:  of  an  oath  would  have  no  binding 
as  aforesaid." 
defendant  further    alleged  that 

sitting  and  voting  in  the  House  of 
ions  he  had  made  and  subscribed  a 
1  affirmation  in  the  form  prescribed 
I  Parliamentary  Oaths  Act,  1866,  as 
I  bj  the  Promissory  XDaths  Act, 
and  that  the  same  was  received  by 
>rk  at  the  table  of  the  House  as  the 

duly  appointed  and  authorised  to 
ister  oaths  to  witnesses  and  to 
1  members  of  the  said  House. 

statement  of  defence  set  out  at 
lengrth  the  proceedings  in  Parlia- 
with  reference  to  the  defendant's 

The  defendant,  it  would  seem,  in 
st  instance  insisted  upon  his  right 
irm,  but  the  House  declined  to 
b  him  to  affirm.  The  defendant 
>ffered  to  take  the  oath,  and  the 
m  of  his  right  to  do  so  was  referred 
>mmittee.  The  committee  advised 
he  defendant  should  be  permitted 
rm,  with  a  view  to  his  having  his 
jry  rights  determined. 
I  statement  of  defence  set  out  the 
fcion  of  the  House  of  the  2nd  of 

1880,  in  the  following  terms: 
f  every  person  returned  as  a  mem- 
this  House  who  may  claim  to  be  a 
L  for  the  time  being  by  law  per- 
l  to  make  a  solemn  affirmation  or 
ation  instead  of  taking  an  oath, 

henceforth  (notwithstanding  so 
of  the  resolution  adopted  by  this 
»  on  the  22nd  day  of  June  last  as 
I  to  affirmation)  be  permitted  with- 
uestion  to  make  and  subscribe  a 
1  affirmation  in  the  form  prescribed 
3  Parliamentary  Oaths  Act,  1866, 
Bred  by  the  Promissory  Oaths  Act, 
sabject  to  any  liabihty  by  statute.'' 
I  deifendant  then  alleged  that  after 
d  House  had  so  resolved  as  aforesaid, 
lendant  again  presented  himself  at 
ble  of  the  said  House,  and  claimed 
a  person  for  the  time  being  by  law 
btoa  to  make  a  solemn  affirmation 
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instead  of  taking  an  oath,  and  thereupon 
the  defendant  duly  made  and  subscribed 
a  solemn  affirmation  in  the  form  pre- 
scribed by  the  Parliamentary  Oaths  Act, 
1866,  as  altered  by  the  Promissory  Oaths 
Act,  1868. 

The  plaintiff  demurred  to  so  much  of 
the  statement  of  defence  as  alleged,  as  an 
answer  to  the  plaintiff's  claim,  that  the 
defendant  had  made  the  affirmation  re- 
ferred to  in  his  statement  of  defence. 

The  plaintiff  replied  further  that  the 
defendant  was  a  person  who  by  want  of 
religious  belief  was  not  entitled  to  make 
and  subscribe  a  solemn  affirmation. 

To  this  reply  the  defendant  demurred 
on  the  ground  that  the  statutes  under 
which  he  claimed  the  right  to  affirm  did 
not  require  that  the  person  making  and 
subscribing  the  affirmation  should  possess 
or  profess  any  religious  belief. 

These  demurrers  were  set  down  on  the 
10th  of  February,  1881,  and  came  on  for 
discussion  before  me  on  Monday  last,  the 
7th  of  March,  and  1  have  now  to  deliver 
judgment. 

The  case  was  argued  by  Sir  Hardinge 
Giffard  for  the  plaintiff,  and  by  the  defen- 
dant in  person. 

The  case  for  the  plaintiff  was  shortly 
this :  The  defendant  by  the  Parliamentary 
Oaths  Act,  1866,  was  bound  to  subscribe 
the  oath  thereby  appointed,  and  was  not 
entitled  to  affirm ;  and  the  defendant  was 
challenged  to  point  out  any  later  enact- 
ment which  enabled  him  to  substitute  an 
affirmation  for  the  oath.  The  defendant 
at  once  admitted  that  the  Oaths  Act  of 
1866  would  not  have  entitled  him  to 
make  an  affirmation,  but  in  an  argument 
which  in  vigour  and  clearness  left  nothing 
to  be  desired,  the  defendant  contended 
that  the  legislation  relating  to  oaths 
which  followed  the  Act  of  1866  relieved 
him  from  the  disability  imposed  by  that 
statute. 

The  defendant's  contention  on  this 
point  may  be  stated  thus : — 

The  Act  of  1866,  contained  in  the  4th 
section  an  exemption  in  favour  of  Quakers 
and  any  other  persons  "for  the  time 
being  by  law  permitted  to  make  a  solemn 
affirmation  or  declaration  instead  of 
taking  an  oath."  When  the  Act  passed, 
the  defendant  was  not  a  person  permitted 
by  law  to  make  an  affirmation  instead  of 
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taking  an  oatb,  but  that  privilege  was 
acquired  by  yirtne  of  the  stAtutes  82  6a 
33  Vict.  c.  68,  and  33  &  34  Vict.  c.  49. 
These  enactments,  it  was  said,  created  a 
new  class  of  persons,  of  whom  the  defen- 
dant was  one  (namely,  persons  permitted 
to  affirm  because  an  oath  wonld  have  no 
binding  effect  on  the  conscience),  and  who 
were  relieved  of  the  obligation  to  take  an 
oath.  It  followed  that  these  persons 
were  intended  by  the  Legislature  to  enjoy 
the  exemption  in  section  4  of  the  Act  of 
1866.  In  other  words,  as  the  defendant 
contended,  the  object  of  the  Acts  of  1869 
.and  1870  was  to  amend  the  Act  of  1866, 
and  to  extend  the  exemption  in  section  4 
of  that  statute  to  the  class  of  persons 
represented  by  the  defendant ;  and  it  was 
urged  that  in  order  to  give  effect  to  this 
supposed  intention  of  Parliament  the  Acts 
must  be  read  and  construed  together  as 
if  they  were  one  Act. 

In  order  to  decide  whether  this  con- 
tention of  the  defendant  is  well  founded 
in  point  of  law,  it  becomes  necessary  to 
examine  the  provisions  of  the  Acts  of 
1869  and  1870,  which  are  respectively 
entitled,  the  '*  Evidence  Further  Amend- 
ment Act,  1869,'*  and  the  <' Evidence 
Amendment  Act,  1870." 

In  the  first  place,  the  statutes  contain 
no  express  provision  that  the  persons 
thereby  entitled  to  affirm  are  also  to  be 
entitled  to  affirm  under  the  Act  of  1866  ; 
and  it  seems  difficult  to  understand,  if 
the  Legislature  intended  to  make  a  change 
in  the  law  in  an  important  matter,  which 
affected  both  Houses  of  Parliament,  that 
this  intention  should  not  be  expressed  in 
clear  and  decisive  lang^uage.  There  is 
nothing  of  this  in  the  statutes;  and 
nothing  to  shew  an  intention  that  they 
should  have  any  other  operation  than 
that  described  in  the  Acts  themselves. 
What  their  object  was,  is  well  explained 
in  the  preamble  to  the  Act  of  1869,  which 
is  as  follows  :— 

'*  Whereas  the  discovery  of  truth  in 
Courts  of  justice  has  been  signally  pro- 
moted  by  the  removal  of  restrictions  on 
the  admissibility  of  witnesses,  and  it  is 
expedient  to  amend  the  law  of  evidence 
with  the  object  of  still  further  promoting 
such  discovery." 

This  being  the  preamble,  the  statnte 
proceeds  to  enact   that  if  any  person 


called  to  give  evidence  in  any  Conrt  of 
justice,  whether  in  a  civil  or  criminal 
proceeding,  shall  object  to  take  an  oath, 
or  shall  be  objected  to  as  incompetent 
to  take  an  oath,  such  person,  iE  the 
presiding  Judge  is  satisfied  that  the 
taking  of  an  oath  would  have  no  binding 
effect  upon  his  conscience,  shall  make  a 
promise  and  declaration  to  teU  the  truth, 
and  shall  be  liable,  for  false  evidence,  to 
be  tried  and  convicted  for  peijnry. 

It  seems  to  me  perfectly  clear  that  the 
Acts  were  intended  to  remove  restrictions 
upon  the  admissibility  of  witnesses,  with 
a  view  of  promoting  the  discovery  of  the 
truth,  and  that  they  had  no  other  object 

Further,  the  Acts  do  not,  as  was  con- 
tended  by  the  defendant,  create  a  class  of 
persons  for  the  time  being  by  law  per- 
mitted to  make  an  affirmation  instead  of 
an  oath.  They  only  provide  that  a  person 
may  be  enabled  or,  as  it  would  seem,  re- 
quired, to  give  evidence  in  a  Court  of 
justice,  when  the  presiding  Judge  has 
satisfied  himself  that  the  person  is  one 
upon  whose  conscience  an  oath  would 
have  no  binding  effect. 

Again,  the  Acts  have  an  operation  less 
general  than  that  of  the  Act  of  1866, 
inasmuch  as  they  do  not  apply  to  Scot- 
land; and  this  result  would  seem  to 
follow  from  the  attempt  to  read  the  Acts 
together,  that  the  representatives  of  Scotch 
constituencies  objecting  to  take  an  oath 
for  the  reasons  given  by  the  defendant 
would  remain  subject  to  a  disability  from 
which  persons  of  the  same  class  in  other 
parts  of  the  United  Kingdom  had  been 
relieved. 

I  see  no  grounds  whatever  for  sup- 
posing that  the  Legislature  intended  that 
the  Acts  of  1869  and  1870  should  qualify 
the  Act  of  1866,  or  that  all  these  statutes 
should  be  read  together  as  if  they  were 
one  Act.  It  seems  to  me  to  be  only 
necessary  to  place  the  enactments  side  by 
side  to  see  that  they  have  no  such  relv 
tion  to  each  other  as  was  asserted  by  the 
defendant;  and  that  it  is  impossible  to 
attribute  to  the  Legislature  the  intention 
to  blend  the  Acts  together  in  one  scheme 
of  leg^lation. 

Many  difficulties  in  which  the  defen« 
dant's  contention  involves  him  were 
pointed  out  in  the  course  of  the  case,  and 
none  of  those  difficulties  seemed  to  me 
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.▼e  been  satis&otorilj  met.    Thus, 
the  improbability  was  pointed  ont 
le  Leffislatnre  wonld  attempt  to  deal 
(In  with  matter  of  ciyil  pracedore, 
latter  affecting  the  constitatioD,  the 
iant  attempted  to  shew  that  the 
ige  of  sitting  in  either  Hoase   of 
memt  was  analogous  to  what    he 
the  privilege  of  giving  evidence  in 
irt  of  justice.    The  argument  only 
I  to  indicate  the  difficulty  of  the 
lanfB  position.     No  one  who  was 
\o  choose  his   words,  and  had  a 
enee  for  accuracy  of   expression, 
speak  of  the  discharge  of  the  alU 
tant  and  most  anxious  duty  of  a 
»  as  "  a  privilege."    Again,  when 
I  shewn  that  no  person  was  per- 
l  to  make  an  afiEbrmation  under  the 
f  1869  unless  there  had  been  an 
y  hj  the  presiding  Judge  which  the 
I  of  Commons  Imd  no  means  of 
g,  the  defendant  had  no    better 
r  to  offer  than  that  the  words  "  pre- 
judge "  in  the  Act  of  1869  must 
zen  to  include  either  the  House  of 
ions  or  any  duly  appointed  clerk  of 
OQse  of  Commons.     But  to  adopt 
I  mode  of  construing  Acts  of  Par- 
tt  would  not  be  to  interpret  but  to 
khem.     The  contention  was  equally 
SB  that  the  inyestigation  which  the 
was  bound  to  make  under   the 
loe  Act  must   be  taken  to  have 
made  by  the  House  of  Commons 
%  result  in  the  defendant's  favour, 
I0on  of  the  order  of  the  2nd  of 
.880,  and  of  his  being  permitted  to 
an  affirmation  under  that  order. 
•  seems  veir  clear  that  the  House 
nmons  dedlined  to  pronounce  any 
u  upon  the  question  whether  the 
aat  was  entitled  to  affirm  in  lieu 
mg  the  oath.     I  have  come  to  the 
sum  that  the  defendant  has  failed 
lUish  that  the  effect  of  the  Evi- 
Acts  was  to  relieve  him  of  the 
itj  imposed  by  the  Parliamentary 
Act  of  1866,  and  that  the    de- 
r  to  the  statement  of  defence  must 
me  be  allowed. 

re  remains  for  consideration  the 
m  whether  the  reply  is  bad  on 
rar.  The  matter  of  the  reply  does 
pear  to  be  relevant  to  what  turned 
roi..  M.— 4.B.,  C.P.  &  ExcH. 
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out  to  be  the  defendant's  contention. 
But,  as  I  understand,  the  plaintiff  suggests 
by  this  pleading  that  the  Parliamentary 
Oaths  Act,  1866,  must  be  construed  as  if 
it  contained  a  proviso  that  none  but  per- 
sons of  religious  belief  were  or  could  be 
entitled  to  the  benefit  of  the  enactment 
in  section  4  of  that  statute. 

I  have  considered  with  the  attention  it 
deserved  the  very  earnest  argument  ad- 
dressed to  me  upon  this  point  by  Sir 
Hardinge  GifPard,  but  I  am  unable  to 
adopt  his  contention.  There  seems  to  be 
no  escape  in  a  Court  of  law  from  the 
short  answer  of  the  defendant,  that  the 
statute  contains  no  such  words.  It  was 
said  that  I  ought  to  hold  that  the  plain- 
tiff's reply  set  forth  what  Parliament 
must  have  intended ;  but  1  should  be 
reluctant  to  attribute  to  the  Legislature 
the  intention  to  make  important  rights 
dependent  upon  the  solution  of  the  ques- 
tion whether  or  not  a  particular  indi- 
vidual could  be  accuratelv  described  as  a 
'*  person  of  religious  belief."  Upon  the 
whole  record  judgment  must  be  entered 
for  the  plaintiff,  the  defendant  being 
entitled  to  such  costs  as  may  be  attribu- 
table to  the  subordinate  issue  upon  which 
he  has  been  successful. 

Judgment  far  the  plaintiff. 

Both  the  plaintiff  and  the  defendant 
appealed. 

Sir  H,  Giffard  and  Kydd,  for  the  plain, 
tiff  (on  March  30). — There  are  here  two 
appeals,  so  that  the  whole  question  on  the 
record  is  open,  and  it  would  seem  that 
since  the  case  of  Churchward  v.  The  Queen 
(1),  where  there  are  cross  demurrers,  the 
plaintiff  should  begin. 

[Bramwbll,  L.J. — That  was  not  the 
practice  in  the  Exchequer.] 

No ;  but  Churchward* 8  Case  (1)  is  more 
recent  than  HiU  v.  Covodery  (2). 

[BRAmVELL,  L.J. — It  is  surely  right 
that  the  defendant  should  beffin,  as  he 
has  been  held  to  be  without  defence  to 
the  action.  Lush,  L.J. — This  is  a  case 
in  which  the  whole  burden  is  on  the  de- 
fendant, and  he  ought  to  begin.] 

(1)  Law  Rep.  1  Q.B.  173. 

(2)  1  Hurl  &  N.  860;  26  Law  J.  Bap.  Ezeh. 
286. 
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The  Defendant,  in  person. — It  is  sub- 
mitted that  the  plaintiff  cannot  maintain 
this  action.  Section  6  of  29  Vict.  c.  19  (3) 
gives  a  penalty,  but  it  does  not  give  it 
specifically  to  any  person,  and  nnless  a 
statute  specifically  gives  an  individual  a 
right  to  sue  for  a  penalty  the  Grown  alone 
can  sue — Hawkinses  Pleas  of  the  Grown, 
book  ii.  c.  26,  s.  17;  BaeidlVs  Entries,  226. 

[Lush,  L.J. — The  Crown  does  not 
recover  by  action.] 

The  words  "  by  action  "  are  not  found 
after  the  words  "  a  like  penalty,"  and 
even  if  they  were  they  would  not  give  a 
common  informer  the  right  to  sue.  The 
words  of  the  statute  are  different  from 
those  of  Geo.  1.  c.  13,  on  which  MUter  v. 
Salomons  (4)  was  decided. 

[Bramwell,  L.J. — Was  this  objection 
taken  in  the  Court  below  P] 

It  was  mentioned,  but  was  not  pressed. 
The  statement  of  defence  contains  three 
grounds  of  defence  :  first,  that  the  defen. 
dant  is  a  person  permitted  by  law  to  make 
an  affirmation,  pursuant  to  the  provisions 

(3)  20  Vict.  c.  19.  B.  4 :  "  Every  person  of  the 
perauasioD  of  the  people  called  QniJcers,  and  every 
other  person  for  the  time  being  by  law  permitted 
to  make  a  solemn  affirmation  or  declaration  in- 
stead of  taking  an  oath,  may,  instead  of  taking 
and  subscribing  the  oath  hereby  appointed,  make 
and  subscribe  a  solemn  affirmation  in  the  form  of 
the  oath  hereby  appointed,  substituting  the  words 
•solemnly,  sincerely  and  truly  declare  and  affirm* 
for  the  word  *  swear,'  and  omitting  the  words  '  so 
help  me  God ; '  and  the  making  and  subscribing 
such  affirmation,  with  such  substitution  as  afore- 
said, by  a  person  hereby  authorised  to  make  and 
subscribe  the  same,  shall  have  the  same  effiact  as 
the  making  and  subscribing  by  other  persons  of 
the  oath  hereby  appointed." 

Section  6 :  "If  any  member  of  the  House  of 
Peers  votes  by  himself  or  his  proxy  in  the  House 
of  Peers,  or  sits  as  a  peer  during  any  debate  in 
the  said  House,  without  having  made  and  sub- 
scribed the  oath  hereby  appointed,  he  shall  for 
every  such  offence  be  subject  to  a  penalty  of  five 
hundred  pounds,  to  be  recovered  by  action  in  one 
of  her  Maje8ty*s  Superior  Courts  at  Westminster ; 
and  if  any  member  of  the  House  of  Commons 
votes  as  such  in  thn  said  House,  or  sits  during 
any  del)ato  after  the  Speaker  has  been  chosen 
without  having  made  and  subscribed  the  oath 
hereby  appointed,  he  shall  bo  subject  to  a  like 
penalty  for  every  such  ofiTence,  and,  in  addition  to 
such  penalty,  his  seat  shall  be  vacated  in  the 
same  manner  as  if  he  were  dead." 

By  31  &  32  Vict.  c.  72  the  form  of  oath  is 
altered. 

(4)  7  Exch.  Rep.  475 ;  21  Law  J.  Rep.  Exch. 
161  ;  in  error,  8  Exch.  Rep.  778  ;  22  Law  J.  Rep. 
Exch.  169. 


of  29  Vict.  0. 19.  s.  4  (3),  as  altered  by  the 
Promissory  Oaths  Act,  1868.  Section  4 
(3)  includes  other  oaths  besides  the  Par- 
Uaxnentary  oaths ;  it  is  an  enabling  sectioD, 
and  contains  the  words  "for  the  time 
beinff/'  which  include  all  persons  after- 
wards particularised  in  section  4  of  the 
Evidence  Amendment  Act^  1869  (5). 

[Bramwell,  L.J.— The  Act  of  1869 
only  applies  to  witnesses.] 

There  are  no  restrictive  words  in  the 
section,  and  the  suggestion  that  the  Evi- 
dence Amendment  Act,  1869,  does  oot 
apply  to  Scotland  does  not  assist  the 
argument,  for  the  limitation  applies  only 
to  place  and  not  to  persons — The  Qveeii 
V.  Brackenridge  (6). 

The  provisions  of  34  A  35  Vict.  c.  88, 
which  enables  the  House  of  Commons 
and  any  committee  to  administer  oaths, 
enabled  a  witness,  who  objected  to  make 
an  oath,  to  make  an  affirmation ;  and 
that  statute  also  gives  the  means  of  in- 
terpreting the  woids  "presiding  Judge" 
in  section  4  of  the  Evidence  Amendment 
Act,  1869  (5),  and  this  view  is  further 
supported  by  t^e  provisions  contained  in 
the  Evidence  Further  Amendment  Act* 
1870  (33  &  34  Vict.  c.  49).  The  state, 
ment  of  defence  then  shews  that  the  pre- 
siding Judge — that  is,  the  Speaker-— and 
the  House  of  Commons  have,  in  ftot, 
allowed  the  defendant  to  affirm,  and  hi* 
ther  proceeds  to  set  out  the  report  of  ft 
Committee  and  a  resolution  of  the  Honee. 

[Bramwell,  L.J. — Is  that  properly  be- 
fore us — and  how  can  it  be  relevant  r] 

It  is  not  contended  that  the  resolutum 
of  the  House  gives  the  defendant  any 
legal  position  which  he  would  not  have 
without  it.  The  defendant  has  also  de- 
murred to  the  reply  of  the  plaintiff;  the 
plaintiff  is  not  entitled  to  reply  that  the 
defendant    is    prevented   "by  want  of 

(6)  32  &  33  Vict,  c  68.  s.  4:  "If  anyjwwm 
called  to  give  evidence  in  any  Court  of  jnitiee, 
whether  in  a  civil  or  criminal  proceeding,  shall 
object  to  take  an  oath  or  shall  be  objected  to  as 
incompetent  to  take  an  oath,  snch  person  shall,  if 
the  presiding  Judge  is  satisfied  that  the  taking  of 
an  oath  womd  have  no  binding  eflEbet  on  his  cqd- 
science,  make  the  following  promise  and  dedlaza- 
tion :  *  I  solemnly  promise  and  declare  that  the 
evidence  given  by  me  to  the  Court  shall  be  the 
truth,  the  whole  truth,  and  nothing  hut  tht 
truth.' " 

(6)  37  Law  J.  Rep.  M.C.  86;  Law  Bep,  1 
C.C.R.  133. 
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ions  belief"  from  affirming.  The 
biim  does  not  depend  upon  religions 

iBAicwiLL,  L.J. — This  appears  to  be 
iterial,  so  that  it  is  not  necessary 
fpoB  tlmt  point.] 

r  £r.  Oiffardtaii  Kydd^  for  the  plain- 
-Before  the  passing  of  29  Vict.  c.  19 
aembers  of  the  Hoase  were  required 
ke  three  oaths :  that  Act  snbstitated 
gle  .oath.     The  oath  is  not  adminis- 

bj  anjxme ;  the  obligation  is  on  the 
ber,  and  is  absolute  and  nniyersal. 
6  statate  had  ended  at  section  8  the 
letioii  given  by  previously  existing 
toe  would  have  been  cancelled ;  ana 
»»,  Moiavians,  Separatists  and  se- 
■8  from  those  bodies  would  have  been 
.▼ed  of  rights  which  they  had  prior 
366.  Section  4  (8)  was,  therefore, 
muj.  The  words  "for  the  time 
f ''  without  doubt  prevent  the  opera- 
of  that  section  from  being  confined 
iBSes  of  persons  existing  at  the  time 
e  passing  of  that  Act,  and  shew  that 
legislative  contemplated  the  possible 
Qg  into  existence  of  other  classes  of 
018,  who  might  be  permitted  to 
1 ;  but  the  section  contemplates  a 
loos  affirmation,  while  section  4  of 
Svidence  Amendment  Act,  1869  (5), 
onplates  a  promise  and  declaration 

person  of  no  religious  belief.  An 
lation  is  as  much  a  religious  act  as 
iking  an  oath ;  the  form  itself  shews 

the  -  difference  in  principle  is  the 
non  of  the  final  adjuration.  The 
ssion  was  made  to  a  religious  objec- 
bo  take  an  oath,  not  to  an  absence  of 
008  belief.  The  Legislature  has  not 
le  Evidence  Amendment  Act,  1869 
created  a  new  class,  of  persons  en- 
l  to  make  a  solemn  affirmation,  and 
kat  of  1870  (83  &  34  Vict.  c.  49) 
jolj  passed  in  order  to  extend  the 
nons  of  the  Act  of  1869  to  arbi- 
ms.  The  provisions  of  the  Evidence 
of  1869  (5)  are  not  appropriate  to 
Daae  of  a  member  of  the  House 
g  bis  seat.  There  is  in  the  House 
iresiding  Judge,  and  the  general 
ixierj  is  inappropriate.  The  pro- 
18  Gff  that  Act  are  intended  to  be 
Bed  to  witnesses,  otherwise  provisions 
1  have  been  inserted  similar  to  those 

ft  85  Vict  0. 83.    The  Act  of  1869 
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only  applies  to  England  and  Ireland. 
The  question  of  admission  to  the  Im- 
perial Parliament  cannot  be  afiectod  by 
such  a  statute.  The  words  of  section  4 
of  the  Parliamentary  Oaths  Act  (3)  refer 
to  classes  of  persons  permitted  —  as 
Quakers  are  permitted  and  entitled — 
generally  and  uniformly  to  make  affirma- 
tions. 

If  the  plaintiff*  is  not  entitled  to  main- 
tain this  action  then  no  one  can,  for  the 
section  says  that  the  penalty  is  to  be  re- 
covered  by  action.  The  Grown  does  not 
sue  by  action,  and  certainly  could  not  do 
so  in  any  of  the  superior  Courts,  but 
only,  if  at  all,  by  information  in  the  Ex- 
chequer. There  is  a  clear  distinction 
between  popular  actions  and  actions  given 
to  persons  aggrieved,  as  may  be  seen  by 
reference  to  4  Hen.  7.  c.  20,  where  ac- 
tions popular  for  penalties  are  spoken  of 
and  dealt  with. 

The  Defendaniy  in  reply,  referred  to  31 
Eliz.  c.  5,  which  provides  that'*  all  actions, 
suits,  bills,  indictments  or  informations" 
brought  under  statutes  *'  whereby  the  for- 
feiture is  or  shall  be  handed  to  the 
Queen,"  are  to  be  brought  within  a  named 
time. 

Our.  adv.  vidt. 

Bramwell,  L.J.  (on  March  81). — The 
first  question  is,  whether  a  common  in- 
former— that  is,  the  plaintiff  in  this  case 
—can  sue  for  this  penalty.  It  is  quite 
certain  that  where  a  penalty  is  enacted, 
and  when  nothing  is  said  as  to  who  is  to 
sue  for  that  penalty,  and  the  penalty  is 
not  inflicted  for  the  benefit  of  some  ag- 
grieved party,  and  the  offence  is  not 
against  an  individual,  but  is  general  and 
public  in  its  nature,  and  when  the  penalty 
is  not  appropriated  in  such  a  case,  the 
penalty  oelongs  to  the  Crown,  and  the 
Crown  alone  can  sue  for  that  penal^.  1 
find  this  clearly  put  in  0omyn*8  Digest 
(7)  :  *'  So  in  all  cases  where  a  penalty 
or  forfeiture  is  given  by  Act  of  Parlia- 
ment, without  saying  to  whom  it  shall 
be,  or  a  limitation  for  a  recompense  for 
tiie  wrong  to  the  party,  it  belongs  to  the 
king." 

In  the  statute  now  under  consideration 
it  is  certainly  not  expressly  stated  in 
words  to  whom  the  penalty  is  given ;  it  is 

(7)  "  Forfeiture,"  C. 
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urged  therefore  by  the  defendant  in  this 
case  that,  unless  there  is  something  to 
shew  by  implication  to  whom  the  penalty 
belongs,  it  belongs  to  the  Crown.  The 
argument  for  the  plaintiff  is,  that  the 
penalty  is  given  by  implication  to  a  com« 
mon  informer.  This  argument  is  founded 
on  the  words  of  section  5  of  29  Yict.  c. 
19,  which  says  that  if  ''  any  member  of 
the  House  of  Peers  votes  ....  or  sits 
....  without  having  made  and  sub- 
scribed the  oath  hereby  appointed,  he 
shall  for  every  such  offence  be  subject  to 
a  penalty  of  five  hundred  pounds,  to  be 
recovered  by  action  in  one  of  Her  Ma- 
jesty's superior  Courts  at  Westminster." 
It  is  said  that  these  words  shew  that  the 
plaintiff  can  maintain  this  action,  and 
that  because  the  Crown  does  not  sue  by 
action.  With  regard  to  this  point  also, 
the  note  in  Oomyn^s  Digest  (7)  is  of  value, 
for  it  refers  to  the  case  of  Ths  King  v. 
Mahlatul  (8),  where  it  was  objected  that 
there  was  a  penalty  of  20«.  fixed  and 
yet  there  was  no  appropriation  of  it ;  and 
the  report  proceeds,  "  Upon  looking  into 
the  Act  it  appeared  this  offence  was 
omitted  out  of  the  clause  which  gave 
the  Bricklayers'  Company  power  to  sue 
for  the  pendties,  and  therefore  the  Court 
held  that  the  20^.  per  thousand  was  in 
the  nature  of  a  debt  to  the  Crown  where 
the  unappropriated  penalty  would  go, 
and  was  suable  for  in  a  Court  of  revenue 
and  not  by  indictment."  The  note  in 
OomyrCs  'Digest  (7)  says  that  where  a 
statute  does  not  say  how  the  penalty  is  to 
be  recovered,  "  it  must  be  sued  for  in  the 
Exchequer."  The  argument  for  the  plain- 
tiff is  that,  inasmuch  as  it  is  enacted 
that  the  penalty  is  to  be  recovered  by 
action  in  any  of  the  Courts,  it  follows 
that  it  is  not  the  Crown  but  a  common 
informer  who  is  to  sue.  I  am  convinced 
that  this  is  so,  and  that  this  plaintiff  is 
entitled  to  maintain  this  action.  I  should 
have  doubted  if  the  words  of  the  section 
had  stopped  at  the  word  **  action,"  for 
then  it  might  have  meant  generally  any 
proceedings  to  be  begun  by  writ,  inasmuch 
as  the  word  ^*  action  "  is  also  nomen  gene- 
rale,  which  may  be  held  to  include  all  pro- 
ceedings. An  Act  of  Elizabeth  was  cited 
by  the  defendant  to  shew  that  the  word 

(8)  Str.  827. 


*' action"  was  used  in  relation  to  pro* 
ceedings  by  the  Crown.  It  does  seem  thai 
word  was  there  used  together  with  the 
words  ''bills,  suits,  indictments,  wherehr 
the  forfeiture  is  limited  to  the  Grown. ' 
This,  however,  does  not  affect  me  mndi, 
for  the  draughtsman  may  well  have  used 
a  variety  of  words  to  cover  all  oontem* 
plated  possible  cases.  After  the  wori 
''  action  "  I  find  the  following  words  in 
the  statute  now  under  considcnration:  ''In 
one  of  Her  Majesty's  superior  Courts  at 
Westminster."  Now,  unless  these  woidi 
are  to  be  held  to  give  to  the  Grown  a  new 
exceptional  and  anomalous  power  to  sne 
in  some  Court  other  than  a  Court  of 
revenue,  these  words  will  prevent  the 
action  to  be  brought  from  being  an  actum 
which  the  Crown  could  bring.  I  do  not 
think  that  it  was  intended  that  the  Crown 
should  sue  in  the  Court  of  Common  Plesi 
i^a  Court  which  existed  when  ihis  statute 
was  passed — and  if  this  be  so,  then  the 
provision  must  apply  to  a  oommon  in- 
former, or  else  the  result  would  be  that  a 
penalty  has  been  enacted  and  there  would 
be  no  means  of  recovering  it. 

What  I  have  said  thus  far  is  founded 
on  the  words  of  the  statute  applicable  to 
peers.    The  statute  proceeds  to  say,  that  a 
member  of  the  House  of  Commons  who 
may  vote  or  sit  without  taking  the  oath 
"  shall  be  subject  to  a  like  penalty."  Now, 
strictly  speaking,  a  like  penalty  would  be 
a  penalty  of  like  amount.    The  defendant, 
however,  has  admitted  that  that  which  is 
true  of  a  peer  is  also  true  of  a  member 
of  the  House  of  Commons.  We  should  not 
rely  upon  this  admission  did  we  not  think 
that  it  truly  represents  the  law :  we  do 
not  think  that  it   was  intended  that  a 
penalty  incurred  by  a  peer  should  go  to 
one  person,  and  a  penalty  incurred  W  a 
member  of  the  lower  House  to  another 
person — that  is,  to  the  Grown.    A  like 
penalty  means  a  penalty  with  the  same 
incidents  and  conditions  attaohinff  to  it. 
I  own  that  I  have  had  doubts  on  Ais.    It 
is  not,  I  think,  possible  that  the  Leffisla- 
ture  intended    that  tiiere  should  be  a 
penalty  and  no  means  of  reoovering  it ; 
but  still  we  have  to  consider  not  what  the 
Legislature  did  not  intend,  but  what  it  has 
said  and  what  it  did  intend ;  and  althonrii 
I  have  had  doubt,  I  think  that  it  £d 
intend  that  the  penalty  incurred  fay  a 
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ler  of  the  lower  House  shonld  be 

Cor  in  the  same  way  as  a  penalty  in- 

i  by  a  peer — that  is,  by  a  common 

nor. 

low  eome  to  the  other  point  raised 

8  defendant,  and  I  consider  this  part 

e  case  to  be  as  plain  a  case  as  ever 

before  a  Court  of  justice;  and  I 
;  that  the  defendant  is  not  entitled 
lake  an  affirmation  or  declaration 
r  the  Evidence  Amendment  Act, 
Section  4  (8)  of  the  Parh'amentary 
3  Aot,  1866,  is  as  follows :  **  Every 
n  of  the  persuasion  of  the  people 
L  Quakers,  and  every  other  person 
he  time  being  by  law  permitted  to 

a  solemn  affirmation  or  declaration 
id  of  taking  an  oath,  may,  instead 
dng  and  subscribing  the  oath  hereby 
ntedy  make  and  subscribe  a  solemn 
lation  in  the  form  of  the  oath  hereby 
inted."  Now  it  is  admitted  audit  is 
tbat  these  words  contemplated  the 
ig  into  existence  of  a  class  of  per- 
other  than  the  classes  then  existing. 

obvious  that  the  words  ''for  the 
being  "  mean  persons  now  existing 
lo  may  hereafter  exist.  The  ques- 
then,  is  reduced  to  this :  Is  the  defen- 
one  of  a  class  of  persons  (for  I 
:  the  ^ords  do  not  contemplate  an 
iduai  prwilegium)  now  permitted  to 
I  a  Bolenm  affirmation  or  declaration  P 
nk  he  is  not.  The  defendant  says 
;lie  Act  for  the  Further  Amendment 
e  Law  of  Evidence,  1869  (32  &  33 

o.  68)  (5)  enacted  that  ''  if  any 
n  called  to  give  evidence  in  any 
b  of  justice,  whether  in  a  civil  or 
nal  proceeding,  shall  object  to  take 
ith,  •  .  .  such  person  shall,  if  the 
iing  Judge  is  satisfied  that  the 
g  of  an  oath  would  have  no  binding 
•  on  his  conscience,  make  the  fol- 
ig  promise  and  declaration."  Now 
iefendant  is  admittedly  one  of  the 

of  persons  there  described ;  but  I 
i  opinion  that  the  class  of  persons 

described  is  not  a  class  of  persons 
itted  to  make  a  solemn  affirmation 
Nslaration  instead  of  taking  an  oath 
a  the  meaning  of  the  Parliamentary 
8Ai^l866.  It  is,  I  think,  clear  that 
ikwafl  of  persons  there  spoken  of 
6110118  who — as  Quakers,  Moravians 
Separatists  and  seceders  from  those 
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bodies  are — are  permitted  not  to  make 
a  declaration  on  particular  occasions  for 
the  purpose  of  giving  evidence ;  but  who 
are  permitted  on  all  occasions,  in  all  places 
and  for  all  purposes  to  make  an  affirma- 
tion or  declaration.  The  defendant  is  not 
such  a  person.  An  example  may  illus- 
trate my  meaning.  There  is  no  case  in 
which  a  Quaker,  who  would  but  for  re- 
lieving  statutes  be  bound  to  take  an  oath, 
cannot  by  the  provisions  of  statutes 
passed  in  that  benalf  make  an  affirmation 
or  declaration  instead  of  taking  the  oath ; 
but  there  are  many  cases  in  which  the  class 
of  persons  mentioned  in  section  4  of  the 
Evidence  Amendment  Act,  1869  (5),  must 
take  an  oath  to  qualify  themselves  to  do 
certain  acts.  The  only  case  in  which 
they  can  affirm  or  declare  is  when  they 
have  to  give  evidence  in  a  Court  of  justice 
or  before  a  person  qualified  to  administer 
an  oath.  Such  persons,  for  instance, 
cannot  serve  on  a  jury  on  making  an 
affirmation  or  declaration  instead  of  taking 
an  oath.  It  seems  to  me,  therefore,  that 
the  Parliamentary  Oaths  Act,  1866  (29 
Vict.  c.  19),  contemplated  the  then  exist- 
ing classes  of  persons,  and  the  coming 
into  existence  of  other  classes  of  persons 
entitled  on  all  occasions,  in  all  places  and 
for  all  purposes  to  make  an  affirmation 
or  declaration  instead  of  taking  an  oath ; 
and  I  am  of  opinion  that  section  4  of  the 
Evidence  Amendment  Act,  1869  (5),  did 
not  create  such  a  class  of  persons.  The 
defendant,  therefore,  is  not  entitled  to 
affirm.  Such  an  affirmation  is  not  equi. 
valent  to  an  oath.  He  has,  therefore,  not 
satisfied  the  requirements  of  section  5  of 
the  Parliamentary  Oaths  Act,  1866  (3), 
and  he  has  incurred  the  penalty,  inas- 
much as  he  is  not  a  person  permitted  to 
affirm. 

The  Parliamentary  Oaths  Act  uses  the 
word  "  permitted."  That  word  has  refer- 
ence to  those  statutes  which  were  passed 
in  ease  and  exoneration  of  and  for  the 
benefit  of  persons  to  whom  they  applied. 
Section  4  of  the  Evidence  Amendment 
Act,  1869  (5),  says  that  every  person 
"  shall  make  "  a  promise  or  declaration. 
The  defendant  says  that  he  is  permitted, 
whenever  he  appears  as  a  witness  in  his 
own  cause.  That  is  true ;  but  the  main 
object  of  the  enactment  was  to  ensure 
that  the  evidence  of  such  a  person  as  the 
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defendant  should  not  be  shut  ont  because 
be  has  not  taken,  and  cannot  take,  an 
oatb.      The  difficulty  raised  as  to  the 

rbrase  "presiding  Judge,"  &c.,  does  not, 
own,  impress  me.  I  feel  tbat  there  may 
be  a  diffionlty  arising  out  of  the  fact  tbat 
the  Evidence  Amendment  Act,  1869,  does 
not  apply  to  Scotland,  but  that  would 
shew  that  the  Parliamentary  Oaths  Act 
does  not  apply  to  the  defendant ;  for,  else, 
Parliament  would  by  an  Act  affecting  the 
giving  evidence  before  tribunals  in  two 
ont  of  three  parts  of  the  United  Kingdom 
have  affected  the  general  Imperial  law  in 
the  case  of  a  Scotch  member.  But  it  is 
needless  to  consider  that  further,  for  on 
the  other  ground  I  am  of  opinion  that 
the  statement  of  defence  is  bad.  It  be- 
comes therefore  unnecessary  to  decide 
any  question  as  to  the  reply.  The  old 
rules  of  pleading  at  common  law  are 
abolished;  but  there  was  one  of  them 
which  contained  good  sense,  and  is  appli- 
cable now,  and  that  is,  that  one  cannot 
say  that  any  reply  to  a  bad  statement  of 
defence  is  itself  bad — there  cannot  be  a 
bad  answer  to  a  bad  question.  The  de- 
fence here  being  bad,  we  cannot  decide 
on  the  reply ;  it  becomes  simply  imma- 
terial, and  our  judgment  must  be  that 
the  statement  of  defence  is  bad ;  and  we 
pronounce  that  the  plaintiff  is  entitled  to 
our  judgment. 

Baqqallat,  L.J. — ^The  substantial  ques- 
tion involved  in  the  present  appeal  is, 
whether,  at  the  time  when  the  defendant 
presenteid  himself  at  the  table  of  the 
House  of  Commons  and  made  and  sub- 
scribed  a  solemn  affirmation  in  the  form  pre- 
scribed by  the  Parliamentary  Oaths  Act, 
1866(B), as  modified  by  the  Parliamentary 
Oaths  Act,  1868,  he  was  a  person  for  the 
time  being  permitted  by  law  to  make  an 
affirmation  instead  of  taking  an  oath  within 
the  intent  and  meaning  of  the  4th  section 
of  the  first-mentioned  Act.  The  defen- 
dant, in  his  able  argument,  has  insisted 
that,  according  to  the  true  construction 
of  the  section,  the  privilege  thereby  con- 
ferred of  making  and  subscribing  a  Par- 
liamentary affirmation  instead  of  taking 
and  subscribing  a  P^liamentary  oath,  is 
not  limited  to  such  persons  as  are  per- 
mitted by  law  to  affirm  instead  of  taking 
an  oath,  for  all  purposes  as  to  which,  but 


fbr  such  permission,  an  oath  oonld  be 
required,  but  is  extended  to  all  persons 
who  are  permitted  to  affirm  inatead  of 
taking  an  oath,  for  any  one  or  more, 
though  not  for  all  purposes. 

The  circumstances  of  the  defendant's 
case,  as  put  by  himself,  will  illustrate  the 
proposition  which  he  has  so  affirmed.  He 
has  contended  that  from  and  after  the 
passing  of  the  Evidence  Amendment  Aot^ 
1869  (5),  he  was  a  person  permitted  by 
law  to  make  an  affirmation  instead  A 
taking  an  oath  for  the  one  porpose  speci- 
fied in  the  Act,  namely,  as  a  preHminaij 
to  his  giving  evidence  in  a  Ccmrt  of  jus- 
tice, in  a  criminal  or  civil  proceeding; 
but  that  for  other  purposes,  as,  for  in- 
stance, as  a  preliminary  to  serving  as  a 
juryman,  he  is  not  a  person  permitted  by 
law  to  affirm  insteaa  of  taking  an  oath. 
If  the  defendant's  contention  as  to  the 
construction  of  section  4  of  the  Act  of 
1866  (3)  were  well  founded,  there  would 
be  great  force  in  his  argnment,  that, 
having  become  entitled  to  affirm  instead 
of  taking  an  oath  when  called  upon  to 
give  evidence  in  a  Court  of  justice,  he 
was  entitled  under  the  provisions  of  the 
section  to  make  the  Parliamentary  affirma- 
tion instead  of  taking  the  Parliamentary 
oath. 

But  I  am  unable  to  adopt  the  oonstrao- 
tion  of  the  section  for  which  he  has  con- 
tended. It  appears  to  me  that,  aooording 
to  the  reasonable  meaning  of  the  language 
used,  the  qualification  for  making  the 
Parliamentary  affirmation  is  a  liberty,  per- 
mitted by  law,  to  affirm  instead  of  taking 
an  oath  for  all  purposes  and  upon  all  occa- 
sions for  and  upon  which  an  oath  ?ronld 
otherwise  be  required.  The  section  pur- 
ports to  deal  with  two  classes  of  persons — 
the  first  consisting  of  every  person  of  the 
persuasion  of  the  people  calledQuakera,  and 
the  second  of  every  other  person  for  the 
time  being  by  law  permitted  to  make  an 
affirmation  instead  of  taking  an  oath.  Now 
the  former  class  were  at  the  time  when  the 
Act  passed  permitted  to  affirm  instead  of 
taking  an  oath  for  all  purpoees  whatso- 
ever, as  may  be  seen  by  reference  to  3  & 
4  Will.  4.  c.  49  (9).  Now,  it  appears  to 
me  to  be  the  reasonable  oonstraotion  of 

(9)  3  &  4  WiU.  4.  c  49 :  *' An  Act  to  allov 
Quakers  and  Moravians  to  make  an  alBrmatioD  in 
all  cases  where  an  oath  ia  or  ahall  be  raq[iih«db* 
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the  seoiion  tJiat  tho  persons  in  the  second 
class,  who  at  the  time  of  the  passing  of 
the  Act  were  not  permitted  by  law  to 
affirm,  bnt  who  might,  for  the  time  being — 
that  is,  at  some  fatnre  time — be  so  per- 
mitted, shoold  be  permitted  to  the  same 
extent  and  for  the  like  purposes  as  those 
in  the  first  class  were  then  permitted — that 
is,  for  all  purposes. 

The  contention  of  the  defendant  as  to 
the  construction  of  the  section  in  question 
being,  in  my  opinion,  unfounded,  it  fol- 
lows that  not  being  a  person  authorised 
bj  that  section  to  make  and  subscribe 
a  Parliamentary  affirmation  instead  of 
taking  a  Parliamentary  oath,  he  was 
bound  before  sitting  and  voting  in  the 
House  of  Commons  to  take  and  subscribe 
the  Parliamentary  oath  prescribed  by 
law ;  and  that,  having  sat  and  voted  with- 
ont  taking  and  subscribing  the  oath,  he 
has  incurred  the  penalty  to  recover  which 
the  present  action  has  been  brought. 
TTpon  the  question  whether  the  present 

flaintiff  is  entitled  to  sue  for  the  penalty, 
have  nothing  to  add  to  what  has  been 
aaid  by  Lord  Justice  Bram  well ;  the  reasons 
he  has  assigned  for  holding  that  the  pre- 
sent plaintiff  is  entitled  to  sue  are,  to  my 
mind,  entirely  satisfactory. 

Various  other  questions  were  raised 
and  discussed  in  the  course  of  the  argu- 
mentSi  and  it  might  have  been  important 
to  consider  and  £spose  of  such  questions, 
bad  the  Court  been  of  opinion  that  the 
defendant's  contention  as  to  the  construc- 
tion of  the  Act  of  1866  was  well  founded  ; 
bat  in  the  view  which  I  have  taken  upon 
that  question,  it  appears  to  me  immaterial 
to  consider  the  other  questions  wJiich 
have  been  raised  and  discussed  during 
tbe  argument. 

Lnsu,  L.  J. — ^The  first  question  on  this 
appeal  depends  on  section  5  of  the  Parlia- 
mentary Oaths  Act,  1 866  (3) .  It  has  been 
rightly  admitted,  and  we  agree  with  that 
a£nission,  that  the  words  "  to  be  reco- 
yerod  by  action  in  one  of  Her  Majesty's 
saperior  Courts  at  Westminster"  must 
be  imported  into  the  latter  clause  of  the 
flection,  and  that  the  words  "  like  penalty  " 
must  mean  a  penalty  with  the  same  inci- 
denis  and  to  be  recovered  in  the  same  way. 
The  Act  does  not  in  terms  say  to  whom 
tbe  penalty  is  to  go,  or  who  is  to  sne  for  it ; 


and  if  the  only  words  had  been  "  by  ac- 
tion," I  should  have  been  inclined  to  say 
it  must  belong  to  the  Crown,  for  the  word 
**  action  "  might  comprehend  an  informa- 
tion ;  but  the  words  are  "  action  in  one 
of  Her  Majesty's  superior  Courts  " — ^that 
is,  in  any  one  of  them.  Now,  the  Sove- 
reign can,  or  could  when  this  action  was 
passed,  only  sue  in  the  Exchequer ;  the 
Crown  could  not  sue  in  the  Queen's 
Bench  or  the  Common  Pleas ;  so  that,  as 
there  is  an  option  given  to  sue  in  any  of 
tho  three  Courts,  it  is,  I  think,  necessarily 
implied  that  the  action  must  be  brought 
by  a  person  capable  of  suing  in  any  of 
the  Courts — that  is,  by  a  subject,  not  by 
the  Crown. 

This  brings  me  to  the  material  ques- 
tion, whether  the  defendant  is  a  person 
permitted  to  affirm.  To  construe  the 
statute  under  consideration  we  must 
look  at  the  law  as  it  was  when  that  sta- 
tute was  passed.  By  several  Acts  passed 
during  the  reign  of  William  4  and  the 
early  part  of  the  present  reign,  members 
of  certain  religious  bodies,  as  Quakers 
and  Moravians,  were  permitted  to  affirm 
in  all  places  and  for  all  purposes.  Then 
Separatists  were  given  the  same  privilege ; 
and  later  on,  persons  who  had  belonged 
to  but  had  seceded  from  those  bodies 
were  included  within  the  provisions  of 
those  Acts ;  so  that  there  were  four 
classes  of  persons  who  were  permitted 
at  all  times,  in  all  places  and  for  all 
purposes  to  make  a  solemn  affirmation 
instead  of  taking  an  oath.  The  Com- 
mon Law  Procedure  Act,  1854,  was  also 
in  force,  which  provided,  by  section  20, 
that  '*  if  any  person  called  as  a  witness, 
or  required  or  desiring  to  make  an  affi- 
davit or  deposition,  shall  refuse  or  be 
unwilling  from  alleged  conscientious  mo- 
tives to  be  sworn,  it  shall  be  lawful  for 
the  Court,  or  Judge,  or  other  presiding 
officer  or  person  qualified  to  take  affida- 
vits  or  depositions,  upon  being  satisfied 
of  the  sincerity  of  such  objection,  to  per- 
mit such  person,  instead  of  being  sworn, 
to  make  his  or  her  solemn  affirmation  or 
declaration."  Tbe  form  of  affirmation  is 
then  given. 

If,  then,  the  Legislature  intended  to 
give  the  same  right  to  affirm  to  members 
of  either  House  as  it  had  given  to  a  wit- 
ness in  an  English  Court  of  justice,  no. 


352 


queen's  BENOfi.  COMMON  PLEAS  ANl)  EXCfiAtUEft. 


[K.& 


Clarke  v.  Bradlaugh  {App.),  Q,B, 

thing  would  have  boon  easier  than  to  say 
so  in  the  very  terms  already  existing  in 
section  20  of  the  Common  Law  Procedure 
Act,  to  which  I  have  referred.  There 
was  an  obvious  and  direct  way  of  effect- 
ing their  object,  if  that  was  the  object  of 
the  Legislature  in  passing  the  Parlia- 
mentary Oaths  Act.  There  would  then 
have  been  no  need  to  refer  to  Quakers, 
for  the  words  would  have  included  all 
persons  and  embraced  every  case.  That 
being  the  state  of  the  law,  the  Parliamen- 
tary Oaths  Act,  1866,  enacts  that  "  every 
person  of  the  persuasion  of  the  people 
called  Quakers,  and  every  other  person  for 
the  time  being  by  law  permitted  to  make  a 
solemn  affirmation  or  declaration,  instead 
of  taking  an  oath,  may  "  make  an  affirm- 
ation. Therefore,  it  is  clear  on  the  face 
of  the  statute  that  the  Legislature  did 
not  adopt  the  words  of  the  Common  Law 
Procedure  Act  for  the  Parliamentary 
Oaths  Act ;  and  then,  according  to  rea- 
son and  every  recog^sed  course  of  con- 
struction, the  words  "  every  other  person  '* 
must  be  understood  to  refer  to  persons  in  a 
like  position  to  that  occupied  by  Quakers 
— that  is,  to  those  persons  who  possess  a 
perfect  immunity  from  any  obligation  to 
take  an  oath  on  all  occasions  and  in  all 
places.  I  do  not  think  that  the  Legislature 
intended  to  allow  any  person  whosoever 
who  may  object  to  take  an  oath  to  make 
an  affirmation  in  Parliament  I  think 
the  language  of  the  statute  points  to 
quite  a  different  conclusion. 

Then  we  have  to  consider  the  effect  of 
the  Further  Evidence  Amendment  Act, 
1869  (5).  That  statute  in  effect  extends 
the  operation  of  the  Common  Law  Pro- 
cedure Act,  and  goes  beyond  it,  for  it 
gives  the  right  or  privilege,  as  it  may  be 
called,  of  making  an  affirmation  to  per- 
sons who  avow  that  an  oath  would  have 
no  binding  obligation  on  their  consciences. 
But  that  Act  is  confined  to  witnesses 
giving  evidence  in  a  Court  of  justice  in 
England  or  Ireland,  whereas  section  4  of 
the  Parliamentary  Oaths  Act,  1866  (3) 
includes  only  such  persons  as  are  by  law 
permitted  in  all  places  and  at  all  times 
to  affirm,  and  who  have  for  all  purposes 
an  immunity  from  taking  an  oath.  The 
defendant  urged  that  section  4  of  the  Act 
of  1866  (J-J)  was  unnecessary,  if  it  was 


only  intended  to  protect  Quakers  and 
such  other  classes  of  persons  as  those  to 
whom  I  have  referred.  I  cannot  agree 
with  that  argument,  for  section  3  of  the 
Parliamentary  Oaths  Act,  1866,  provides 
that  '*  the  oadi  hereby  appointed  shall  in 
every  Parliament  be  solemnly  and  pub- 
licly made  and  subscribed  ....  by  eveiy 
member  of  the  House  of  Commons  at  the 
table  in  the  middle  of  the  said  House, 
and  whilst  a  full  House  of  CommonB  is 
there  duly  sitting." 

Now,  if  that  section  had  remained  un- 
qualified, Quakers  would  have  been  ex- 
cluded, for  they,  otherwise  qualified  to 
sit  in  Parliament,  would  have  thus  been 
disqualified,  inasmuch  as  section  3  is  ab- 
solute in  its  terms,  so  that  it  was  dearly 
necessary  to  insert  the  saving  olause 
in  section  4  (3),  and  thus  to  preserve 
previously  granted  immunities.  I  have 
thus  come  to  a  clear  opinion  on  both 
points  raised  on  this  app^.  I  do  not 
doubt  but  that  the  only  persons  admitted 
to  affirm  in  Parliament  are  those  who  on 
all  occasions  and  at  all  times  throughout 
the  United  Kingdom  are  permitted  to 
make  an  affirmation  instead  of  taking  an 
oath. 

I  agree  that  the  reply  thus  becomes 
immaterial ;  that  wo  are  not  called  upon 
to  give  any  opinion  on  an  immatemi 
issue ;  and  that  it  is  right  to  decline  to 
give  any  opinion,  inasmuch  as  our  de- 
cision on  the  statement  of  defence  dis- 
poses of  the  whole  question.  The  appeal, 
therefore,  of  the  plaintiff  must  be  dis- 
missed. 

Appeal  dismissed.    Judgment  for 
plaintiff. 


Solicitors— W.  G.  Stuart,  for  plaintiff ;  Lewis  & 
Lewis,  for  defendant. 
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[IN  THE  HOUSE  OF  LORDS.] 
1881.    1  THE  MANAQEB8  OF  THE  HETBOPO- 
Jan.  14,  >     LITAN  ASTLUMS  DISTBIOT  V,  HILL 
17,  18.  J       AND  OTHEBS. 

Nuiscbnce-^StixkUory  Authority  to  estab' 
Ush  HospitaU — Power  of  Statutory  Supe^ 
rior  to  Sanction  an  Act  restdting  in  a 
NiMonce — Authority  given  by  Statute^  how 
to  be  pursued — LiabUity  for  Nuisomce  of 
Local  Authority  acting  under  direction  of 
Local  Government  Board — SmaUpox  Aey^ 
lum  under  Metropolitan  Poor  Act,  1867 
(30  Vict.  c.  6). 

The  appellants,  a  body  incorporated  under 
the  Metropolitan  Poor  Act,  1867,  erected  a 
smaUpox  hospital  under  powers  conferred 
by  that  Act,  and  vnth  the  sanction  of  the 
Local  Oovemment  Board.  In  an  action 
for  an  injunction  and  damages  by  occupiers 
of  neighhouring  houses,  it  was  found  by  a 
jury  that  the  hospital  wds  a  nuisance: — 
Held  (^affirming  the  judgment  of  the  Court 
of  Appeal),  that  the  Metropolitan  Poor  Act, 
1867,  did  not  authorise  the  appellants  to 
creaie  a  nuisance,  whether  with  or  without 
the  sanction  of  (he  Local  Oovemment  Board, 

This  was  an  appeal  from  an  order  of 
the  Court  of  Appeal  affirming  a  judgment 
of  Pollock,  B.  The  case  is  reported  below, 
48  Law  J.  Bep.  Q.6.  562 ;  49  ibid.  228 ; 
Law  Bep.  4  Q.B.  D.  433. 

The  Metropolitan  Poor  Act,  1867,  au- 
thorises the  Poor  Law  Board,  whose 
powers  and  duties  as  to  the  relief  of  the 
poor  were  transferred  by  the  Local  Go- 
vernment Board  Act,  1871  (34  &  35  Vict. 
c.  70),  to  the  Local  Gt)vemment  Board,  to 
provide  for  the  formation  of  districts  by 
combination  of  unions  or  parishes  or 
unions  and  parishes  in  the  metropolis, 
and  to  provide  asylums  for  such  districts 
'*  for  reception  and  relief  of  the  sick,  in- 
sane and  infirm." 

Bodies  of  managers  are  to  be  consti- 
tuted for  each  district,  and  are  incorpo- 
rated by  the  Act.  Power  is  given  to  the 
Poor  Iaw  Board  to  direct  the  managers 
to  purchase,  or  hire  or  build,  and  in  either 
case  fit  up,  a  building  or  buildings  for 
an  asylum ;  and  for  these  and  other  spe- 
cified purposes  the  managers  are  given 
the  same  powers  as  guardians  of  unions  in 
Vol.  60.— Q3.,  C  J".  &  Exch. 


the  metropolis,  and  their  orders  are  made 
enforceable  in  like  manner,  and,  like 
guardians,  they  are  subject  in  the  exercise 
of  their  powers  and  duties  to  the  orders 
of  the  Poor  Law  Board.  The  compulsory 
powers  of  purchase  under  the  Lands 
Glauses  Act  are  made  applicable  for  the 
enlargement  of  existing  hospitals  only. 
No  express  provision  for  special  asylums 
for  infectious  patients  is  to  be  found  in 
the  Act,  nor  are  they  refoi'red  to  except 
incidentally  in  section  69,  which  provides 
for  the  application  of  a  fund  raised  under 
the  Act  by  contributions  from  the  several 
parishes  in  a  district,  called  the  common 
poor  fund,  and  enumerates,  among  other 
heads  of  expenditure  to  be  repaid  out  of 
that  fund,  expenses  *'  for  the  maintenance 
of  patients  in  any  asylum  specially  pro- 
vided under  the  Act  for  patients  suffering 
firom  fever  or  smallpox." 

The  material  sections  are  sections  5,  8, 
15, 16  and  69. 

The  appellants,  a  body  incorporated 
under  the  above  provisions,  built  and 
maintained,  by  direction  of  the  Local 
Gt)vemment  Board,  a  hospital  for  small- 
pox patients  on  land  acquired  for  that 
purpose  at  Hampstead. 

The  respondents,  residents  at  Hamp- 
stead, and  owners  of  land  in  the  neigh- 
bourhood of  the  hospital,  brought  their 
action  in  combination  against  the  appel- 
lants claimiug  damages  for  the  alleged 
nuisance,  and  an  injunction  to  restrain 
the  appellants  from  using  the  hospital  for 
smallpox  or  other  infectious  diseases. 

The  jury  found  at  the  trial  that  the 
hospital  was  a  nuisance  per  se,  and  also 
in  the  mode  of  bringing  the  patients  to 
and  fro,  though  they  expressed  their  opi- 
nion that  the  internal  arrangements  were 
admirable,  and  that  great  praise  was  due 
to  the  authorities  and  everybody  con- 
cerned therein. 

On  these  findings  the  respondents 
claimed  to  have  judgment  entered  for 
them,  and  an  injunction. 

The  appellants  contended  that,  assum- 
ing the  nuisance,  they  were  not  liable — 
first,  because  they  acted  as  mere  servants 
of  the  Local  Government  Board ;  secondly, 
because  their  action  in  the  matter  had 
been  only  in  execution  of  a  duty  cast  upon 
them  by  statute ;   thirdly,   because  the 
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naisance  was  one  not  actionable  at  com- 
mon law. 

On  the  28th  of  January,  1879,  Pollock, 
B.,  gave  judgment  for  the  respondents 
with  costs,  and  granted  an  injunction. 

The  appellants  moved  for  a  new  trial 
in  the  Queen's  Bench  Division,  which,  on 
the  22nd  of  May  following,  made  an  order 
granting  a  new  trial  and  dissolving  the 
injunction,  and  ordering  that  the  costs  of 
the  first  trial  should  abide  the  result  of 
the  second. 

The  respondents  carried  this  order  to 
the  Court  of  Appeal,  bj  whom  an  order 
was  made,  on  the  18th  of  December,  dis- 
missing the  appeal,  on  the  condition  that 
the  present  appellants  should  paj,  within 
fourteen  days  after  taxation,  the  costs  of 
the  former  trial,  or,  in  the  alternative, 
allowing  the  appeal  if  the  condition  were 
not  complied  with. 

The  appellants  also  appealed  against 
the  judgment  of  Pollock,  B.,  which  was 
affirmed  with  costs  bj  the  Court  of  Ap- 
peal. 

They  then  appealed  to  this  House 
against  both  decisions  of  the  Court  of 
Appeal.  A  preliminary  objection  to  the 
competency  of  the  appeal  against  the 
order  as  to  a  new  trial  was  raised  by  the 
respondents,  on  the  ground  that  it  was  an 
appeal  on  a  question  of  costs,  but  was 
overruled  (49  Law  J.  Rep.  Q.B.  745; 
Law  Rep.  5  App.  Cas.  582),  when  it  was 
suggested  by  the  Lord  Chancellor  that 
the  printing  of  the  evidence  might  bo 
postponed  till  the  question  of  law  which 
might  decide  the  result  of  the  appeal  had 
been  determined. 

It  was  accordingly  arranged  that  the 
appeal  from  the  judgment  affirming  that 
of  Pollock,  B.,  which  would  decide  the 
question  of  the  liability  of  the  appellants 
in  point  of  law,  assuming  the  findings  of 
the  jury  to  be  correct,  should  be  first 
argued. 

Sir  J,  Holker  and  Willis  (Anderson 
and  Proudfoot  with  them),  for  the  appel- 
lants.— The  Act  gives  power  to  erect  and 
provide  hospitals  for  the  "  sick,"  includ- 
ing, among  other  classes  of  sick,  persons 
suffering  from  smallpox  and  other  in- 
fectious diseases.  Such  hospitals  must 
be  proper  hospitals,  and  the  managers 


have  discretion  as  to  the  conduct  of  the 
hospitals  and  the  class  of  patients. 

[LoBD  Blackbusn. — No  compnlflory 
powers  to  buy  are  g^ven,  and  there  are 
no  compensation  clauses.  Can  such  an 
Act  authorise  committing  what  is  a  nui- 
sance to  the  surrounding  neighbonrbood  ?] 

The  principle  is,  that  where  the  Legis- 
lature authorises  a  thing  and  gives  a  dis- 
cretion as  to  the  mode  of  doing  it,  and 
that  discretion  is  exercised  in  a  reason- 
able manner,  the  persons  exercising  it 
are  not  liable,  though  damage  result  to  an 
individual — The  British  Oast  Flaie  Ifanu- 
facturers  v.  Meredith  (1),  BouUon  v.  Oroyh 
ther  (2),  The  King  v.  Pease  (3),  The 
Caledonian  Baihvay  Company  ▼.  Ogilvy 
(4),  Vaughan  v.  The  Taff  Vale  BaUuwy 
Company  (5),  The  Hammersmith  Baitlioay 
Company  v.  Brand  (6),  Hawley  v.  Stede 
(7).  No  doubt  after  the  decision  in  The 
Mersey  Bock  Trustees  v.  Qtbhs  (8)  it  can- 
not be  contended  that  there  is  any  dis- 
tinction as  to  civil  liability  between  tros- 
tees  who  have  a  public  duty  to  perform 
and  private  persons  associated  for  profit, 
but  the  cases  cited  establish  the  principle 
contended  for.  The  Hammersmith  BaUway 
Company  v.  Brand  (6)  is  directly  in  point. 
In  that  case  it  was  decided  that  the  right 
of  action  for  damages  for  a  naisance 
arising  from  noise  and  vibration  caused 
by  the  user  of  a  railway,  was  taken  away 
by  implication,  since  the  Legislature  most 
have  intended  user  of  the  railway,  and 
user  without  noise  and  vibration  was  im- 
possible. In  the  present  case  it  is  dear 
that  the  Legislature  authorised  and  in- 
tended reasonable  and  proper  hospitals  to 
be  erected  and  used  in  a  reasonable  and 
proper  way.  To  carry  out  the  intention 
of  the  Legislature  you  must  commit  a 
nuisance,  if  the  word  "  sick  **  includes 
smallpox  patients,  for  the  first  finding  of 

(1)4  Term  Rep.  794. 

(2)  2  B.  &  C.  703. 

(3)  4  B.  &  Ad.  30. 

(4)  2  Macq.  H.L.  229. 

(5)  5  Hurl  &  N.  679 ;  29  Law  J.  Sep.  Ezch. 
247. 

(6)  38  Law   J.  Kep.  Q.B.  265 ;    Law  Rep.  4 
H.L.  Cas.  171. 

(7)  46  Law  J.  Bep.  Ghane.  782 ;  Law  Bep.  6 
Ch.  D.  621. 

(8)  35  Law  J.  Rep.  Exch.  226 ;  Law  Bep.  1 
H.L.  Cas.  93. 
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the  jury  muBt  be  taken  to  mean  that  a 
smallpox  hospital  most,  in  the  natore  of 
things,  and  however  well  managed,  be  a 
nuisance. 

[Lord  Watson.— In  the  cases  cited  a 
particular  act  was  authorised  to  be  done 
in  a  particular  place,  in  a  particular  way  ; 
specific  land  was  vested  in  the  body 
creating  the  nuisance,  and  compulsory 
powers  to  buy  were  given.] 

The  act  need  not  be  obligatory;  it  is 
enough  if  it  is  authorised  and  a  discretion 
is  given  which  is  reasonably  exercised. 
The  respondents  will  contend  that  where 
the  Legislature  merely  authorises  an  act, 
it  does  not  justify  it  if  it  amount  to  a 
nuisance.  They  will  rely  on  The  At- 
tomey- General  v.  The  Proprietora  of  The 
'Bradford,  Navigation  (9),  The  AiUmiey- 
Oeneral  v.  The  Oolney  Hatch  Ltmatic  Asy- 
lum (10),  The  Attomey-General  v.  The 
Mayor  of  Leeds  (11),  Clowes  v.  The  Staf- 
fordshire Potteries  Waterwwhs  Oompany 
(12),  Oeddis  Y.  The  Proprietors  of  The 
Bann  Beservoir  (13). 

But  these  cases  may  be  distinguished. 
In  The  AUomey-Qeneral  v.  The  Mayor  of 
Leeds  (11)  the  statute  expressly  forbade 
the  creation  of  a  nuisance ;  in  the  other 
cases  the  acts  were  either  unnecessary  or 
n^ligently  done.  Here  the  jury  have 
expressly  negatived  negligence. 

No  doubt  the  Act  is  not  clear,  but  it  is 
neoessary  that  there  should  be  power 
somewhere  to  deal  with  these  cases,  and 
that  smallpox  patients  should  be  received 
and  properly  treated,  and  the  only  proper 
treatment  is  isolation.  No  valid  dis- 
tinction  can  be  drawn  between  cases 
where  the  Legislature  has  authorised  a 
particular  act  in  a  particular  place  and 
where  it  has  left  the  place  open. 

If  anyone  is  responsible  it  cannot  be 
the  Managers  of  the  Asylums  District,  for 
they  are  tiie  mere  servants  of  the  Local 
Cbvemment  Board.     The  alleged  nui- 

(9)  85  Law  J.  Bep.  Chanc.  619 ;  Law  Hep.  2 
Bq.  71. 

(10)  88  Law  J.  Bep.  Chanc  266 ;  Law  Bep  4 
Chanc  146. 

(11)  89  Law  J.  Bep.  Chanc.  711 ;  Law  Bep.  5 
Chanc  688. 

(12)  42  Law  J.  Bep.  Chanc  107 ;  Law  Bep.  8 
Ctume.  136. 

(18)  Law  Bep.  8  App.  Cas.  430. 


sance  in  this  case  is  not  actionable  at 
common  law.  Persons  who  have  charge 
of  the  sick  are  not  liable  for  removing 
them  along  the  highway,  if  the  removal 
be  necessary  and  be  done  in  a  proper 
manner — The  King  v.  VantandiUo  (14) ; 
an  inoculating  house  is  not  a  public  nui- 
sance—  Ationymous  Case  (15),  where 
Lord  EEardwicke  dismissed  a  bill  to  re- 
strain the  building  of  such  a  house,  ob- 
serving that  the  fears  of  mankind,  although 
reasonable,  will  not  create  a  nuisance. 
The  writ  de  leproso  amovendo  may  be 
noticed  in  this  connection,  which  only 
applied  where  a  leper  appeared  to  be  sucn 
by  his  voice  and  his  sores  (16),  and  where 
he  exposed  himself.  The  provisions  of 
the  Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  126.  sub-s.  1,  which  im- 
poses a  penalty  for  wilfully  exposing  in- 
fectious patients,  negative  any  common 
law  liability.  The  principle  is  that  the 
proper  treatment  of  the  sick  by  persons 
having  charge  of  them  is  not  a  nuisance 
at  common  law. 

Smallpox  patients  are,  it  is  true,  only 
mentioned  incidentally,  but  section  69 
is  not  an  afterthought — the  provision 
for  infectious  patients  was,  in  fact,  the 
main  object  of  the  Act. 

There  is  a  distinction  between  erection 
and  user.  In  erecting  a  hospital,  the 
managers  would  be  bound  to  respect  the 
rights  of  others,  and  it  is  not  necessary 
to  contend  that  the  Act  would  justify  the 
blocking  up  of  ancient  lights — Whitehouse 
V.  Fellows  (17)  ;  but  with  regard  to  user 
the  case  is  difEerent.  Here  user  neces- 
sarily involves  a  nuisance,  and  the  in- 
evitable result  of  an  Act  authorised  by 
Parliament  is  not  actionable — The  Ham- 
mersmith Railway  Company  v.  Brand  (6). 
Moreover,  the  numbers  admitted,  the 
method  of  admission  and  all  the  arrange- 
ments are  left  wholly  to  the  discretion 
of  the  Poor  Law  Board ;  and  when  the 
authority  and  discretion  so  given  have  been 
once  exercised  and  reasonably  and  pro- 
perly exercised,  it  is  the  same  thing  as  if 

(14)  4  M.  &  S.  73. 

(16)  3  Atk.  750;   ».c.  Baines  y.  Baker,  Amb. 
158. 

(16)  Fitz.  N.B.  534. 

(17)  10  Com.  B.  Bep.  N.S.  765 ;  30  Law  J.  Bep. 
C.P.  306. 
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the  particular  piece  of  land  and  the  par- 
tionlEtr  hospital  were  in  a  schedule  to  the 
Act.  Independently,  however,  of  the 
statutory  protection  contended  for,  a 
smallpox  hospital  is  not  a  nuisance  at 
common  law — ^a  proposition  which  is 
warranted  by  the  cases  cited  above. 

The  Solicitor-General  (Sir  F.  HerscheU) 
and  Bompas  {Finlay  with  them),  for  the 
respondents. — There  is  no  principle  at 
common  law  justifying  this  nuisance.  If 
an  act  done  amounts  to  a  nuisance,  the 
person  doing  it  cannot  claim  exemption 
from  liability  because  it  was  done  in  the 
course  of  reasonable  user  of  his  property 
— Bamford  v.  Tuniley  (18),  overruling 
Hole  V.  Burton  (19)  ;  the  only  exception 
to  this  rule  being  acts  necessary  to  the 
ordinary  occupation  of  land  or  houses. 
Further,  there  is  no  statutory  justification. 
The  Metropolitan  Poor  Act,  1867,  is  not 
a  sanitary  Act,  but  a  poor  law  Act.  The 
Poor  Law  Board  never  were  a  sanitary 
authority  till  the  constitution  of  the  Local 
Government  Board  to  replace  the  Poor 
Law  Board  by  the  Act  of  1871  (34  &  35 
Vict.  c.  70).  At  that  time  the  sanitary 
authority  was  the  Secretary  of  State  or 
the  Privy  Council,  and  by  that  Act  the 
powers  in  those  respects  were  transferred 
to  the  Local  Oovemment  Board.  The 
Act  of  1867  merely  followed  up  the  pro- 
visions of  7  &  8  Vict.  c.  101.  s.  41.  The 
Act  contemplated  several  districts :  the 
Poor  Law  Board  made  the  whole  me- 
tropolis into  one. 

It  may  be  admitted  that  no  action  will 
lie  where  a  particular  act  is  authorised  in 
a  particular  way  in  a  particular  place, 
though  mischief  may  arise  from  it,  and 
the  cases  cited  on  the  other  side  may  all 
be  distinguished  on  this  ground  ;  but  a 
general  power  must  be  construed  dif- 
ferently from  a  specified  power :  here  a 
general  power  is  given,  and  it  must  be 
exorcised  without  doing  mischief. 

The  discretion  as  to  the  user  of  asylums 
and  distribution  of  patients  is  vested  in 
the  managers,  not  in  the  Poor  Law  Board, 
who  have  no  discretion  except  as  to  the 
number  of  the  asylums.     The  necessary 


(18)  3  B.  &  S.  62 ;  31  Law  J.  Kep.  Q.B.  286. 

(19)  4  Com.  B.  £ep.  N.S.  384 ;  27  Law  J.  Bep. 
C.P.  104. 


existence  of  hospitals  for  infectionB  pa- 
tients was  not  contemplated. 

Though  a  g^eral  power  to  do  an  act 
which  anywhere  and  anyhow  must  be  a 
nuisance  may  excuse  the  nnisancey  yet 
even  if  any  smallpox  hospital  must  be  a 
nuisance,  you  cannot  have  one  under  this 
Act.  The  onus,  however,  lies  on  the  ap- 
pellants to  shew  that  any  smallpox  hos- 
pital must  be  a  nuisance ;  the  first  finding 
of  the  jury  only  states  that  **  the  "  hos- 
pital is  a  nuisance.  A  rale  for  mis- 
direction was  obtained  because  the  ab- 
stract question  was  not  left. 

The  case  cited  from  Atkyns  and  Am- 
bler (15)  was  a  motion  for  an  injunction, 
a  proceeding  in  the  nature  of  a  quia 
timet ;  and  in  Soltau  v.  De  Held  (20),  the 
meagre  and  unsatisfactory  nature  of  the 
report  is  dwelt  upon. 

They  also  cited  The  Attomey-Oeneral  v. 
The  Oohiey  Hatch  Lunatic  Asylum  (10), 
Clowes  V.  Tlie  Staffordshire  Potteriea  Waier- 
works  Company  (12),  LevingsUm  v.  The 
Lurgan  Guardians  (21),  The  Queen  v. 
The  Bradford  Navigation  Company  (22), 
Jones  V.  The  Festiniog  BaHufo/y  Company 
(23),  Vaughan  v.  The  Taff  Yale  Railway 
Company  (6) 

WiUis,  in  reply. 

Our,  adv.  mdt. 

The  Lord  Ghancbllob  (Lord  Sbl- 
bobne). — It  must  be  assumed  for  the 
present  purpose  that  the  smallpox  hos- 
pital which  the  appellants  have  estab- 
lished at  Hampstead  is  in  its  aotoal 
position,  and,  independently  of  the  par- 
ticular way  in  which  it  is  conducted, 
necessarUy  a  nuisance  to  the  neighbours ; 
and  the  injunction  which  has  been  granted 
by  the  oraer  appealed  against,  is  against 
**  using  the  plot  of  land  mentioned  in  the 
statement  of  claim  and  building^  thereon 
as  an  hospital  for  smallpox  or  any  other 
infectious  or  contagious  disorders  m  such 
manner  as  to  create  a  nuisance  to  the 
plaintiffs  or  either  of  them."  The  appel- 
lants are  therefore  obliged,  in  order  to 
succeed  in  this  appeal,  to  prove  that  they 

(20)  2  Sim.  N.S.  133,  at  p.  148. 

(21)  Ir.  Rep.  2  C.L.  202. 

(22)  6  B.  &  S.  631 ;  84  Lieiw  J.  Bep.  Q3.  191. 

(23)  37  Law  J.  Bep.  Q.B.  214;  Lav  Bep.  S 
a.B.  733. 
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Btatutoiy  authority  to  create  a  nni- 
BBinoe  for  the  purpose  of  and  as  incidental 
to  the  maintenance  of  a  smallpox  hospital 
in  this  place. 

The  appellants  say  that  such  aathoritj 
has  heen  g^ven  to  them  by  the  5th,  7th 
and  15th  sections  of  the  Metropolitan 
Poor  Act,  1867,  and  by  orders  of  the 
Poor  Law  Board  made  pursuant  thereto. 
Ab  far  as  the  orders  of  the  Poor  Law 
Board  are  concerned,  they  did  undoubtedly 
direct  the  appellants  to  purchase  the  land 
in  question  at  a  specified  price,  and  to 
build  upon  it  an  asylum  for  the  reception 
of  poor  persons  infected  with  or  sufiering 
from  fever  or  smallpox,  and  I  assume 
that  the  building  as  erected  and  fitted  up 
on  that  land  is  in  strict  accordance  with 
plans  which  the  Poor  Law  Board  has 
prescribed  or  approyed. 

The  statute  when  examined  is  found  to 
confer  in  general  terms  powers  extending 
oyer  a  rather  wide  range  of  subjects.  So 
far  as  relates  to  an  hospital  or  asylum  of 
this  particular  kind,  there  is  nothing  in 
it  mandatory  or  imperative.  Everything 
which  it  necessarily  requires  may  be  done, 
though  no  such  hospital  should  ever  or 
anywhere  be  established.  The  5th  section 
says,  that  "  asylums  to  be  supported  and 
manaced  according  to  this  Act  may  be 
provided  under  this  Act  for  reception  and 
relief  of  the  sick,  insane,  or  infirm  or 
other  class  or  classes  of  the  poor  charge- 
able in  unions  or  parishes  in  the  metro- 
X>oli8."  The  6th  section  authorises  the 
formation  of  districts,  and  the  7th  re. 
quires  that  in  each  district  so  formed 
*'  there  shall  be  an  asylum  or  asylums  as 
the  Poor  Law  Board  from  time  to  time  by 
order  direct,"  leaving  the  class  of  poor 
persons  for  whom  any  such  asylum  may 
be  provided  entirely  open.  The  15th 
section  enables  the  Poor  Law  Board  from 
tune  to  time  by  order  to  direct  the 
managers  "to  purchase,  or  hire,  or  to 
build,  and  (in  either  case)  to  fit  up  a 
building  or  buildings  for  the  asylum  of 
saoh  nature  and  size,  and  according  to 
Boch  plan  and  in  such  manner  as  the  Poor 
Law  Board  think  fit ; ''  and  the  managers 
are  required  to  carry  such  directions  mto 
execatioiL  Subsequent  clauses  put  the 
aiTaogements  and  conduct  of  any  such 
aaylom  under  the  superintendence  of  the 


Poor  Law  Board.  No  compulsory  power 
is  given  to  acquire  land  or  any  interest  in 
land  for  any  asylum  purposes.  The 
Jiands  Glauses  Acts  are  indeed  incorpo- 
rated by  section  52,  but  section  53  ex- 
pressly provides  that  so  much  of  those 
Acts  as  relates  to  the  purchase  of  land, 
otherwise  than  by  agreement,  shall  not  be 
put  in  force  except  for  certain  purposes 
not  including  these  asylums.  It  appears 
incidentally  from  section  69  (which  pro- 
vides for  the  repayment  of  certain  ex- 
penses therein  specified  out  of  the 
Common  Poor  Fund)  that  asylums  might 
be  *'  specially  provided  under  this  Act 
for  patients  suffering  from  fever  or  small- 
pox," but  except  in  that  way  and  from 
the  fact  that  the  general  category  of 
"  sick  "  necessarily  includes  patients  suf- 
fering from  any  kind  of  disease,  there  is 
no  provision  in  the  Act  as  to  contagious 
or  infectious  disorders.  If  express  words 
or  necessary  implication  and  intendment 
must  be  shown  in  order  to  authorise  the 
Poor  Law  Board  or  any  managers  of  an 
asylum  to  create  a  nuisance  in  the  exer- 
cise of  the  discretionary  powers  given  to 
them,  I  can  find  none  in  the  statute. 

The  result  is,  first,  that  this  Act  does 
not  necessarily  require  anything  to  be 
done  under  it  which  might  not  be  done 
without  causing  a  nuisance ;  secondly,  that 
as  to  those  things  which  may  or  may  not 
be  done  under  it,  there  is  no  evidence  on 
the  face  of  the  Act  that  the  Legislature 
supposed  it  to  be  impossible  for  any  of 
them  to  be  done  (if  they  were  done  at  all) 
somewhere  and  under  some  circumstances 
without  creating  a  nuisance ;  and,  thirdly, 
that  the  Legislature  has  manifested  no 
intention  that  any  of  these  optional  powers 
as  to  asylums  should  be  exercised  at  the 
expense  of,  or  so  as  to  interfere  with,  any 
man's  private  rights.  The  only  sense  in 
which  the  Legislature  can  be  properly 
said  to  have  authorised  these  things  to  be 
done  is,  that  it  has  enabled  the  Poor  Law 
Board  to  order  and  the  managers  to  do 
them,  if  and  when  and  where  they  can 
obtain  by  free  bargain  and  contract  the 
means  of  doing  so. 

If  the  Legislature  had  authorised  some 
compulsory  interference  with  private 
rights  of  property  within  local  limits 
wnich  it  might  have  thought  fit  to  define 
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for    the    purpose    of    establishing    this 
asylum,  to  be  used  for  the  reception  of 
patients  suffering  from  smallpox  or  other 
infectious  disorders,  and  had  provided  for 
compensation   to   those  who    might    be 
thereby  injuriously  affected  (in  such  cases 
and  under  such  conditions  as  it  might  have 
prescribed),  the  present  case  might  have 
been  like  The  King  v.  Pease  (3)  and  The 
Hammersmith  EailvHiy  Company  v.  Brand 
(6).   No  person  outside  the  statutory  line 
of  compensation,  even  if  the  use  of  the 
asylum  in  the  manner  authorised  by  the 
statute  had  been  productive   of  serious 
damage  to  him,  could  then  have  obtained 
any  relief  or  remedy  upon  the  footing 
that  what  the  statute  authorised  was  a 
legal  nuisance  to  himself  or  an  actionable 
wrong.     But  the  case  is  different  when 
(as  here)  no  interference  at  all  with  any 
private  rights  is  authorised,  and  no  place 
or  limit  of  space  is  defined,  within  which 
the  establishment  of  such  an  asylum  is 
made  lawful.     Neither   the    Poor  Law 
Board  nor  the  managers  could  for  this 
purpose  have  taken  a  single  foot  of  ground 
or  have  interfered  with  any  the  most  in- 
significant easement  against  the  will  of 
the  plaintiffs,  or  of  any  other  person  to 
whom    such   land    or    easement    might 
belong.     No  line  is  here  drawn  by  the 
Legislature  between  interests  which  are 
and  interests  which  are  not  proper  sub- 
jects for  compensation.     Under  these  cir- 
cumstances, I  am  clearly  of  opinion  that 
the  Poor  Law  Board  and  the  managers 
had  no  statutory  authority  to   do   any- 
thing which  might  be  a  nuisance  to  the 
plaintiffs  without  their  consent.     I  there- 
fore move  your  Lordships  to  affirm  the 
judgment  of  the  Court  below  and  dismiss 
this  appeal. 

Lord  Blackburn. — In  this  case  the 
respondents  who  were  the  plaintiffs 
below  claimed  in  their  writ  damages  for 
a  nuisance  arising  from  the  use  by  the 
defendants  of  their  hospital  at  Hampstead 
for  smallpox  and  other  infectious  and 
contagious  diseases,  and  for  causing  the 
assemblage  in  the  neighbourhood  of  the 
plaintiffs'  property  of  large  numbers  of 
persons  suffering  from  smallpox  or  other 
infectious  and  contagious  diseases,  or 
having  been  recently  in   contact    with 


HUl,  U.L, 

persons  so  suffering,  and  from  offensiye 
smells  and  noises  arising  from  the  said 
hospital,  and  they  asked  for  an  injnnction 
to  restrain  the  defendants  from  nsing  the 
said  hospital  as  an  hospital  for  patients 
suffering  from  smallpox  or  other  infections 
and  contagious  diseases. 

The  case  came  on  for  trial  before  Baron 
Pollock,   when  it  was  agreed   that  the 
amount  of  damages  should  be  referred. 
His  Lordship  asked  the  jury  five  ques- 
tions, which,  with  their  answers,  were  as 
follows  :  1st,  Was  the  hospital  a  nuisance 
occasioning  damage  to  the  plaintifb  or 
either  and  which  of  them  per  se  ?    2nd, 
Or  by  reason  of  the  patients  coming  to 
or  going  from   the  hospital? — AtutverSf 
1st  and  2nd:  It  was  a  nuisance  to  each 
of  the  plaintiffs  per  se,  and  by  reason  of 
the  patients  coming  to  or  going  from  the 
hospital.     8rd,  Assuming  that  the  defen- 
dants were  by  law  entitled  to  erect  and 
carry  on  an  hospital,  did  they  do  so  wiih  all 
proper  and  reasonable  care  and  skill  with 
reference  to  the  plaintiffs'  rights? — A. 
No.     4th,  Assuming  that  the  defendants 
were  by  law  entitled  to  erect  and  carry  on 
this  hospital,  did  they  do  so  with  proper 
and  reasonable  care  and  skill  with  refer- 
ence to  the  plaintiffs*  rights? — A.  No. 
5th,  Did  the  defendants  use  proper  care 
and  skill  with  reference  to  ambulances  ? 
— A,  No ;  we  consider  the  ambulances 
ought  to  have   been  disinfected  before 
leaving  the  hospital. 

On  these  findings  Baron  Pollock  gave 
judgment  for  the  plaintiffs,  and  after- 
wards granted  an  injunction,  not  in  the 
terms  prayed  for,  but  only  against  using 
the  hospital  in  such  a  manner  as  to  create 
a  nuisance  to  the  plaintiffs  or  either  of 
them.  The  defendants  below,  the  now 
appellants,  gave  notice  of  appeal  against 
this  judgment.  Thev  also  obtained  in 
the  Queen's  Bench  Division  a  rule  which 
was  made  absolute  for  a  new  trial  and  for 
dissolving  the  injunction,  costs  reserved 
till  after  the  new  trial.  Against  this  rule 
the  plaintiffs  appealed.  The  cross  ap- 
peals were  heard  together  in  the  Court  of 
Appeal,  when  the  order  of  the  Queen's 
Bench  Division  was  varied.  Against  this 
the  defendants  appeal  to  this  Hionse,  and 
this  has  been  called  appeal  No.  1.  The 
defendants'  appeal  against  the  judgment 
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of  Baron  Pollock  was  dismissed  with 
costs.  Against  this  the  defendants  appeal, 
and  this  has  been  called  appeal  No.  2. 
The  point  on  which  the  defendants  prin- 
cipally relied  in  the  appeal  No.  2  was, 
that,  as  thej  contended,  the  Legislature 
had  by  the  Metropolitan  Poor  Act,  1867, 
authorised  the  erection  and  maintenance 
of  asylums  for  the  reception  of  the  sick 
poor  chargeable  in  the  metropolis,  and 
with  that  object  given  power  to  the 
Poor  Law  Board  to  make  the  metro- 
polis into  a  district,  and  to  create  a  cor- 
poration to  be  called  the  Managers  of 
the  Metropolitan  Asylums  District,  who 
were  bound  to  obey  the  directions  of  the 
Poor  Law  Board ;  that  the  defendants 
were  duly  created  by  orders  of  the  Poor 
Law  Board ;  that  aLI  they  had  done  in 
making  and  maintaining  the  hospital  was 
bona  fide  done  in  obedience  to  the  direc- 
tions of  the  Poor  Law  Board  and  the 
Local  (Government  Board,  which  has 
since  been  substituted  for  the  Poor  Law 
Board;  and  their  contention  was,  that 
even  if  the  maintenance  of  this  hospital 
was  a  nuisance  to  the  plaintiffs  as  owners 
and  occupiers  of  adjoining  property,  such 
that  if  it  had  been  maintained  by  private 
persons  the  plaio tiffs  would  have  been 
entitled  to  relief,  the  Legislature  has 
thought  fit  for  the  public  good  to  deprive 
them  of  that  relief.  This  is  a  question 
of  great  public  importance.  It  has  been 
judged  better  to  determine  this  question 
first. 

In  order  to  raise  this  question  it  must 
be  assumed  that  the  maintenance  of  this 
hospital  on  this  plot  of  ground  for  the 
xeoeption  of  so  large  a  body  of  smallpox 
patients  is  neoessarily  a  nuisance  to  the 
adjoining  occupiers.  But  this  must  be 
without  prejudice  to  the  contention  of 
the  defendants,  that  the  first  two  findings 
of  the  jury  were  not  satisfactory.  And 
it  must  also  be  without  prejudice  to  the 
contention  of  the  plaintiffs,  that  even  if 
the  construction  of  the  Act  be  what  the 
defendants  contend  and  the  plaintiffs 
deny,  still  the  answers  of  the  jury  to  the 
thiidy  fourth  and  fifth  questions  of  the 
Judge,  if  satisfactorily  obtained,  would 
entitle  the  plainti£b  to  some  relief.  I 
now  prooeed  to  the  discussion  of  the 
qoflstion  thus  raised. 
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I  think  that  the  case  of  The  Hammer' 
smith  Railway  Oompany  v.  Brand  (6),  in 
your  Lordships'  House,  settles  beyond 
controversy  that  where  the  Legislature 
directs  that  a  thing  shall  at  all  events  be 
done,  the  doing  of  which-,  if  not  autho- 
rised by  the  Legislature,  would  entitle 
anyone  to  an  action,  the  right  of  action 
is  taken  away.  It  is  enough  to  say  that 
such  was  the  unanimous  decision  of  this 
House,  but  the  reason  briefly  given  by 
Lord  Cairns  seems  indisputable.  It  is 
a  rediictio  ad  ahsurdum  to  suppose  it 
left  in  the  power  of  the  person  who  had 
the  cause  of  action  to  obtain  an  injunc- 
tion, and  so  prevent  the  doing  of  that 
which  the  Legislature  intended  to  be 
done  at  all  events.  The  Legislature  has 
very  often  interfered  with  the  rights  of 
private  persons,  but  in  modern  times  it 
has  generally  given  compensation  to 
those  injured  ;  and  if  no  compensation  is 
given  it  affords  a  reason,  though  not  a 
conclusive  one,  for  thinking  that  the  in- 
tention of  the  Legislature  was  not  that 
the  thing  should  be  done  at  all  events,  but 
only  that  it  should  be  done  if  it  could  be 
done  without  injury  to  others.  What 
was  the  intention  of  the  Legislature  in  any 
particular  Act  is  a  -question  of  the  con- 
struction of  the  Act. 

Before  considering  the  terms  of  the 
Metropolitan  Poor  Act,  1867,  it  may  be 
as  well  to  consider  what  was  the  state  of 
the  law  before  it  was  passed.  The  suc- 
cessive Poop  Law  Acts  had  given  powers 
for  the  relief  of  the  poor  chargeable,  and 
power  to  raise  money  for  those  purposes, 
and  a  series  of  enactments  had  given 
powers  to  purchase  sites  for  workhouses 
and  to  lodge  and  maintain  the  chargeable 
poor  in  those  workhouses,  and  to  raise 
money  for  that  purpose.  Those  who  had 
the  management  of  such  workhouses  had 
thus  the  charge  of  a  number  of  persons 
assembled  together  under  circumstances 
that  made  it  very  likely  that  there  should 
be  sickness,  and  often  contagious  sick- 
ness, among  them.  I  can,  however,  find 
no  words  in  any  of  the  Acts  prior  to  1844 
alluding  to  that  likelihood.  There  are  a 
few  words  in  the  Poor  Law  Amendment 
Act,  1844,  in  the  preamble  to  section  4, 
that  shew  that  the  attention  of  those  who 
framed  that  Act  had  been  called  to  the 
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likelihood  of  infections  disorders  being 
communicated  to  the  inmates  in  a  work- 
house ;  but  there  was  no  provision  before 
the  passing  of   the   Metropolitan  Poor 
Act,  1867,  casting  on  the  managers  of  a 
workhouse  any  special  duties  as  to  the 
management  of  the  sick  poor,  nor  anj 
power  to  raise  funds  for  anj  expenditure 
incurred  for  such  an  object  further  than 
was  involved  in  the  maintenance  of  the 
persons  chargeable.     It  seems  that  the 
Legislature  left  the  managers  of  a  work- 
house subject  to  the   duties  which  the 
common  law  cast  upon  those  having  the 
charge  of  others,  and  did  not  see  any 
necessity  for  providing  them  with  extra- 
ordinary powers,  or  with  the  means  of 
raising  funds  for  extraordinary  expenses. 
Those  who  have  the  charge  of  a  sick  per- 
son if  he  is  helpless  (whether  the  disease 
be  infectious  or  not)  are,  at  common  law, 
under  a  legal  obligation  to  do,  to  the  best 
of  their  ability,  what  is  necessary  for  the 
preservation    of   the  sick    person ;    and 
the  sick  person,  if  not  helpless,  is  bound 
to    do    so    for    his   own   sake.      When 
the  disease  is  infectious  there  is  a  legal 
obligation   on  the   sick   person,  and  on 
those  who  have  the  custody  of  him,  not 
to  do  anything   which   can  be  avoided 
which  shall  tend  to  spread  the  infection ; 
and  if  either  do  so,  as  by  bringing  the  in- 
fected person  into  a  public  thoronghfare, 
it  is  an  indictable  offence,  though  it  will 
be  a  defence  to  an  indictment  if  it  can  be 
shewn  that  there  was  a  sufficient  cause 
to  excuse  what  is  pruna  facie  wrong — 
The  King  v.  Burnett  (24). 

Take  an  extreme  case :  if  a  house  in 
which  a  person  ill  of  an  infectious  dis- 
order lay  Dedridden  took  fire,  and  it  was 
necessary  to  choose  whether  the  sick 
person  was  to  be  left  to  perish  in  the 
flames,  or  to  be  carried  out  through  the 
crowd  at  the  risk  or  even  the  certainty  of 
infecting  some  of  them,  no  one  could  sup- 
pose that  those  who  carried  out  the  sick 
person  could  be  punishable,  and  probably 
a  much  less  degree  of  necessity  might 
form  an  excuse ;  but  still  some  excuse  is 
required.  It  is  not  necessary  here  to 
determine  what  constitutes  a  sufficient 


excuse. 


(24)  4  M.  &  S.  272. 


Where  those  who  have  the  cnstody  of 
the  person  sick  of  an  infectious  disorder 
have  not  the  means  of  isolating  him  from 
the  other  inmates,  which  is  veiy  com- 
monly the  case  with  the  poor,  and  oonse- 
quently    those    other    inmates   and  the 
neighbours  are  exposed  to  the  risk  of  in- 
fection, I  think  the  inability  to  isolate 
him  would  form  a  sufficient  exouse  to  be 
a  defence  to  any  indictment ;  and  I  think 
also,  though  I  am  not    aware  of   any 
authority  on  the  subject,  that  the  neigh- 
bours could  not  maintain  any  action  for 
the  damage  which  they  would  in  such  a 
case  sustain  from  the  proximity  of  the 
infected  person,  it  being  a  necessary  inci- 
dent to  the  use  of  property  for  habita- 
tions in  town  that  contagious  sickneat 
may  befall  their  neighbours.     If  those 
who   have  the  charge  of   the    infected 
person  have  the  means  of  isolating  him 
on  the  spot,  they  certainly  do  well  to  use 
them,  and  if  it  cannot  be  done  on  the 
spot,  and  they  can  either  by  their  own 
means,  or  by  the  aid  of  charitable  penons 
who  have  erected  an  hospital,  find  a  place 
where  he  can  be  isolated  so  as  to  avoid 
the  risk  of  infection,  they  will  do  well  to 
use  the  means.     I  do  not  mean  to  express 
any   opinion  as  to  whether  at  common 
law  they  would  or  would  not  be  respon- 
sible for  not  doing  so ;  but  there  is  no 
authority,  and  I  Uiink  no  principle,  for 
saying  that  they  are  justified  in  removing 
him  to  a  place  where    the    neighbours 
would  be  exposed  to  contagion,  though  it 
may  be  that  those  neighbours  would  he 
fewer  in  number  than  the  neighbours  of 
the  spot  where  the  infection  broke  out— 
nor  for  saying  that  if  that  was  done  and 
the  contagion  was  such  as  to  aMmowTit  to 
a  real  nuisance  those  neighbours  might 
not  maintain  an  action,  and  obtain  an 
injunction  to  protect  themselves  against 
the  importation  of  foreign  infection.    For 
though,  as  I  have  already  said,  I  think  it 
an  incident  to  the  use  of  a  habitatioii  in 
a  town  that  the  occupier  must  bear  the 
necessary  risks  of  the  inmates  of  neigh- 
bouring habitations  falling  ill  of  a  coi^ 
gious  disease,  I  do  not  think  itan  inoidait 
that  he  is  to  submit  to  his  neighbours 
wilfully,  though  for  ver^  laudable  motives, 
and  not  maliciously,  bringing  in  oontagion 
where  it  did  not  previously  existi  if  the 
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effect  is  not  merely  to  alarm  him  bat  to 
injare  liim.  This,  I  think,  is  borne  out 
bj  the  decisions  on  the  subject  of  inocu- 
lation. 

Inoculation  was,  it  was  well  known, 
introdnoed  into  this  country  in  the  early 
part  of  the  eighteenth  century.  It  con- 
sisted in  artificially  communicating  the 
smallpox  in  such  a  manner  that  the 
patient  took  it  in  a  very  mild  form,  but 
was  as  much  a  source  of  infection  to 
others  as  if  the  disease  had  been  taken 
in  the  natural  manner.  The  introduc- 
tion of  the  practice  was  vehemently  op- 
posed. In  1752  a  case  (15)  came  be- 
fore Lord  Hardwicke  which  is  reported 
in  two  reports.  I  collect  from  the  two 
reports  that  it  was  proposed  by  private 
persons  to  erect  a  building  in  Cold- 
bath  Fields  to  be  used  as  an  hospital 
for  the  reception  of  persons  ill  of  the 
smallpox,  and  also  for  the  reception  of 
persons  who  were  there  to  be  inoculated. 
The  plaintiff  was,  it  appears,  owner  of 
building  land  in  the  neighbourhood,  and 
gave  evidence  (of  what  seems  very  pro- 
bable) that  the  fears  of  infection  from 
the  proposed  hospital  greatly  deteriorated 
the  letting  value  of  his  property.  Lord 
Hardwicke  refused  to  grant  an  injunction, 
saying,  what  is  undoubtedly  law,  that 
loss  arising  from  the  fears  of  mankind, 
though  reasonable,  would  not  create  a 
nuisance  at  law,  and  that  before  he  could 
grant  an  injunction,  he  must  be  satisfied 
that  what  was  proposed  to  be  done  would 
be  a  legal  nuisance  affecting  the  plaintifi^s 
private  rights.  He  is  reported  in  Ambler 
to  have  said  that  he  thoaght  such  a 
charity  was  *'  like  to  prove  of  great  ad- 
vantage to  mankind;  such  an  hospital 
must  not  be  far  from  a  town,  because  those 
that  are  attacked  with  that  disorder  in  a 
natural  way  may  not  be  in  a  condition  to 
be  carried  far."  This  I  think  very  trae, 
and  it  is  to  be  borne  in  mind  when  con« 
stming  the  Act  now  in  question.  Lord 
Hardwicke  seems  to  have  decided  that 
the  plaintiff  made  out  no  nuisance  to  his 
private  rights,  and  that  even  if  the  main- 
tenance of  a  place  for  the  artificial  pro- 
pagation of  smallpox  was  indictable, 
which  seems  not  to  have  been  Lord 
Haidwicke's  opinion,  that  was  a  public 
and  not  a  private  nuisance. 

Vuu  6a— Q3.,  C  J*.  d(  £xcH. 
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In  The  King  v.  Sutton  (25)  in  1767,  it 
was  held  that  an  indictment  for  maintain- 
ing a  house  for  inoculating  for  the  small- 
pox was  not  so  plainly  bad  as  to  be 
quashed  on  motion.  This  is  all  that 
appears  from  the  report,  but  from  what 
Lord  Ellenboroagh  says  in  The  King  v. 
Vantandillo  (14)  it  would  appear  that 
there  had  been  much  more  discussion  at 
the  time. 

In  The  King  v.  BumeU  (24),  in  1815,  it 
was  decided  that  though  inoculation  for 
the  smallpox  may  be  practised  lawfully 
and  innocently,  yet  it  must  be  under  sach 
guards  as  not  to  endanger  the  public 
health  by  communicating  this  infectious 
disease.  And  I  think,  by  necessary  infer- 
ence, it  follows  that  to  gather  together  in 
one  spot  patients  suffering  from  infectious 
disease  is  lawful,  but  it  must  be  under 
such  gaards  as  not  to  endanger  the  public 
health  by  communicating  this  infectious 
disease,  and,  as  it  seems  to  mo,  as  not  to 
produce  injury  to  the  rights  of  the 
owners  of  adjoining  property  by  prodac- 
ing  a  nuisance  to  it. 

If  this  be  a  correct  view  of  the  law,  it 
is  obvious  that,  however  desirable  it  might 
be  to  erect  and  maintain  asylums  for  the 
reception  of  the  sick  poor,  it  could  not  be 
done  by  any  parochial  aathoritios  unless 
the  authority  of  Parliament  was  obtained 
for  raising  funds  for  the  purpose  and 
authorising  a  public  body  to  obtain  a  site 
for  the  asylum;  and  the  Metropolitan 
Poor  Act,  1867,  certainly  created  such  a 
body,  and  gave  it  powers  to  raise  money, 
and  without  further  powers  this  body 
could  erect  an  asylum,  provided  it  was 
done  in  such  a  manner  as  neither  to  en- 
danger the  public  health  nor  to  form  a 
nuisance  to  private  property.  It  is,  for 
the  reason  given  by  Lord  Hardwicke, 
necessary  that  the  site  of  such  an  asylum 
should  be  not  far  from  the  places  where 
the  patients  fall  sick,  and  consequently  in 
the  case  of  the  metropolis  in  an  inhabited 
district. 

I  wish  to  express  myself  without  pre- 
judice to  what  I  suppose  will  be  one  of 
the  points  to  be  decided  in  the  appeal 
No.  1.  If  it  be  the  fact  that  such  an 
asylum  must  be  a  nuisance  unless  on  a 

(25)  4  Burr.  2116. 
3  A 
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site  so  extensive  as  to  keep  all  habitations 
at  a  considerable  distance,  it  may  be  that 
snch  a  site  cannot  be  obtained  at  all  in 
tbe  neighbonrhood  of  the  metropolis,  or 
only  at  a  cost  so  enormons  as  to  make  it 
practically  impossible.  If  this  is  the  case 
it  miffht  be  for  the  cx)nsideration  of  the 
Legislature,  whether  the  certain  danger 
of  infection  from  leaving  the  infectious 
sick  paupers  where  they  fell  ill  exceeded 
that  which  would  arise  from  a  well-regu- 
lated hospital  in  another  place  to  snch  an 
extent  that  it  was  for  the  public  benefit 
that  this  latter  risk  should  be  run,  and 
whether  the  rights  of  owners  of  property 
there  should  stand  in  the  way  of  such  a 
public  benefit  or  should  be  made  to  give 
way  with  or  without  compensation. 

In  the  Metropolitan  Poor  Act,  1867, 
there  are  provisions — sections  15,  16,  17, 
18,  21,  28— -putting  everything  under  the 
control  of  the  Poor  Law  Board,  and  thus 
affording  a  considerable  and  probably  a 
sufl&cient  security  that  any  asylum  made 
nnder  that  Act  should  bo  a  well-regulated 
asylum,  and  should  not  be  made  in  any 
place  unless  the  Poor  Law  Board  thought 
it  a  fit  place.  But  the  question,  as  I  think, 
is,  whether  there  is  an  intention  shewn 
on  the  part  of  the  Legislature  to  autho- 
rise the  erection  of  an  asylum  where  it  is 
a  nuisance  to  owners  of  the  adjoining 
property  if  the  Poor  Law  Board  thought 
it  a  fit  place,  either  mistakenly  thinking 
the  asylum  would  be  no  nuisance  there, 
or  perhaps  rightly  thinking  that  there 
was  no  other  place  in  which  it  could  be 
erected  without  being  a  greater  nuisance 
than  if  erected  there. 

It  is  clear  that  the  burthen  lies  on  those 
who  seek  to  establish  that  the  Legislature 
intended  to  take  away  the  private  rights 
of  individuals  to  shew  that  by  express 
words  or  by  necessary  implication  such  an 
intention  appears.  There  are  no  express 
words  in  this  Act,  and  I  think  the  weight 
of  argument  is  rather  against  than  in 
favour  of  such  an  implication.  There  is 
no  power  given  to  take  land  for  a  site 
otherwise  than  by  agreement.  For  though 
the  Lands  Clauses  Acts  are  incorporated 
by  section  62,  yet  by  section  63  so  much 
of  the  Lands  Clauses  Acts  as  relates  to 
the  purchase  of  lands  otherwise  than  by 
agreement,  shall  not  be  put  in  force  ei^- 


mil,  KL, 

cept  for  the  purpose  of  enlarging  an  exist- 
ing workhouse. 

The  asylum,  under  this  Act,  mnst  there- 
fore be  either  made  by,  under  section  18, 
converting  a  workhouse  into  an  asylum, 
which  is  not  the  present  case,  or  by  erect- 
ing one  on  land  purchased  or  hired  by 
agreement.  In  Olowes  v.  The  8tafford»hm 
Potteries  Waterworks  Oompany  (12),  Lord 
Justice  Hellish  says,  "  If  no  oompulsoty 
powers  were  given  for  the  purpose  ol 
purchasing  lands  upon  which  the  works 
were  to  be  built,  it  certainly  seems  extra- 
ordinary  that  compulsory  powers  should 
be  given  to  take  away  the  rights  of  other 
persons  who  have  rights  in  the  nature  of 
easements  over  that  land  which  they  so 
purchased." 

He  was  discussing  the  question  whether 
the  party  grieved  retained  his  right  to  an 
injunction  or  was  compelled  to  seek  for 
compensation.  In  the  Metropolitan  Poor 
Act,  1867,  there  is  no  compensation  given, 
and  the  question  is,  whether  the  purchase 
by  agi'eement  of  the  site  for  the  asylum 
gave  the  defendants  power  without  com- 
pensation to  do  what  would  have  been  a 
wrong  to  the  plaintiffs  if  done  by  the 
former  owners,  which  adds  additional 
force  to  the  argument  of  Lord  Justice 
Hellish  when  applied  to  the  construction 
of  this  Act. 

It  is  true  that  in  section  7  it  is  said 
that  '*  for  each  district  there  shall  be  an 
asylum  or  asylums  as  the  Poor  Law 
Board  from  time  to  time  by  order  direct." 
But  the  construction  of  that  is,  I  think, 
only  that  the  managers  shall  make  such 
as}lums  in  obedience  to  the  order  of  the 
Poor  Law  Board,  if  they  can  do  so  by 
exercise  of  the  powers  given  them,  and 
not  to  say  that  they  must  make  them  at 
all  events  so  as  to  give  them  additional 
powers  to  make  the  asylums,  by  taking 
lands  or  injuriously  affecting  Lands  other- 
wise than  by  agreement.  I  am  sensible  of 
the  great  difficulty  that  there  may  be  in 
finding  sites  for  asylums  under  this  Act, 
or  hospitals  under  the  Public  Health  Act^ 
1876,  s.  131,  unless  further  powers  be 
given ;  but  that  must  be  for  the  con- 
sideration of  the  Legislature. 

I  do  not  understand  that  any  other 
point  is  raised  on  the  appeal  No.  2,  and  if 
your  Lordships  take  this  view  of  the  qo»- 
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stmctioD  of  the  Metropolitan  Poor  Act, 
1867,  I  think  it  will  follow  that  the  ap- 
peal No.  2  should  be  dismissed  with  costs. 

Lord  Watson. — The  onlj  question  fall- 
ing to  be  determined  in  this  appeal  is 
whether,  on  the  assumption  that  the  first 
and  second  findings  of  the  jury  are  well 
founded,  the  respondents  are  entitled  to 
have  an  injunction  restraining  the  appel- 
lants from  using  a  building  erected  bj 
them  at  Hampstead  as  an  hospital  for  the 
reception  and  treatment  of  persons  suffer- 
ing from  smallpox  or  other  infectious 
disease,  to  the  nuisance  of  the  appellants, 
and  also  to  recover  damages  from  the 
appellants  in  respect  of  the  injury  which 
they  have  thereby  sustained. 

The  first,  and,  according  to  the  view 
which  I  take  of  the  case,  the  more  inpor- 
tant  of  these  two  findings  is  to  the  effect 
that  the  "  hospital  was  a  nuisance  per  se, 
occasioning  damage  to  the  plaintiffs  (re- 
spondents) and  each  of  them."  By  these 
words  I  understand  the  jury  to  affirm 
that  the  hospital  which  the  appellants 
have  built  upon  the  site  acquired  by  them, 
with  a  view  to  its  erection,  cannot  be  used 
for  the  reception  and  treatment  of  persons 
suffering  from  smallpox  without  creating 
a  substantial  nuisance  to  the  respondents 
as  owners  of  certain  neighbouring  pro- 
perties. I  think  it  may  be  matter  of 
reasonable  inference,  from  the  terms  of 
the  finding,  that  nuisance  would  neces- 
sarily be  occasioned  to  the  respondents  by 
the  use  of  any  hospital  for  the  special 
acxx>mmodation  of  smallpox  patients  on 
the  same  site,  and  similar  in  size  and 
character  to  that  which  the  appellants 
have  built.  But  I  do  not  understand  the 
jury  tiiereby  to  affirm  the  impossibility  of 
erecting  and  using  an  hospital  for  the 
treatment  of  smallpox  on  a  lesser  scale, 
and  according  to  a  different  plan,  upon 
the  site  in  question,  or  the  impossibility  of 
procuring  elsewhere  a  suitable  site  upon 
which  an  hospital  of  the  same  plan  and 
dimensions  with  that  complained  of  might 
be  erected  and  so  used,  without  creating 
a  nuisance  in  either  case. 

The  second  finding  of  the  jury  affirms 
that  "nuisance  was  occasioned  to  the 
respondents  by  reason  of  the  patients 
going  to  or  coming  from  the  hospitaL" 


The  precise  meaning  the  jury  intended  to 
convey  by  that  finding  may  be  doubtful. 
It  may  signify  that,  in  the  opinion  of  the 
jary,  the  conveyance  of  smallpox  patients 
to  and  from  the  hospital  would  of  itself, 
and  in  all  circumstances,  occasion  nuisance, 
although  they  might  be  treated  within  its 
walls  without  creating  any  nuisance.  Or 
it  may  simply  mean  that  the  provision 
made  by  the  appellants  for  the  entrance 
and  exit  of  patients  was  defective,  and 
that  the  nuisance  thereby  occasioned  might 
be  obviated  by  the  adoption  of  a  better 
arrangement.  Owing  to  the  shape  in 
which  this  appeal  comes  before  the  House, 
I  have  no  means  of  ascertaining  for  myself 
the  true  import  of  the  finding,  and  the 
parties,  as  I  understood,  were  not  at  one 
upon  the  point.  But  in  the  view  which 
I  have  taken  of  the  legal  consequences  of 
the  first  finding,  the  second  appears  to 
me  to  be  immaterial,  whatever  its  true 
meaning  may  be. 

I  consider  myself  bound  to  assume  that 
the  verdict  of  the  jury  was  given  accord- 
ing to  the  facts  and  in  terms  of  the  law, 
as  correctly  stated  by  the  presiding  Judge. 
I  understood  that  so  much  was  conceded 
by  the  counsel  for  the  appellants,  and  that 
their  argument  was  addressed  to  the 
House  on  the  footing  that  the  building 
which  the  appellants  have  erected  at 
Hampstead  cannot  be  used  for  the  treat- 
ment of  persons  suffering  from  smallpox 
without  occasioning  that  which  is  both  in 
fact  and  law  a  nuisance  to  the  respon- 
dents. In  that  case  it  seems  to  be  clear 
that  if  the  appellants  acted  in  a  private 
capacity,  and  without  legislative  sanction, 
they  could  not  successfully  impeach  the 
judgment  of  Baron  Pollock,  confirmed  by 
the  Court  of  Appeal.  That  proposition  I 
did  not  understand  the  appellants  to  con- 
test, but  they  allege  that  in  providing  a 
smallpox  hospital  at  Hampstead  they  did 
no  more  than  carry  out  the  orders  of  the 
Local  Government  Board,  and  they  main- 
tain that  the  board  had  full  power  under 
the  Metropolitan  Poor  Act,  1867,  to 
order  the  erection  and  use  of  the  building 
for  the  treatment  of  smallpox,  irrespective 
of  any  nuisance  thereby  occasioned. 

In  these  circumstances,  it  was  rightly 
represented  on  both  sides  of  the  bar  that 
the  legal  issue  before  the  House  depends 
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npon  the  constmction  to  be  pat  npon 
the  enactments  of  the  statute  of  1867. 
Bat  I  think  it  expedient,  before  dealing 
with  the  enactments  of  the  statute  in 
question,  to  consider  shortly  what  kind 
or  degree  of  statutory  sanction  is  sufficient 
to  justify  the  creation  of  a  legal  nuisance. 

The  judgment  of  this  House  in  The 
Hammersmith  Railway  Company  v.  Brand 
(6)  determines  that  where  Parliament 
has  given  express  powers  to  construct 
certain  buildings  or  works  according  to 
plans  and  specifications  upon  a  particular 
site  and  for  a  specific  purpose,  the  use  of 
these  works  or  buildiugs  in  the  manner 
contemplated  and  sanctioned  by  the  Act 
cannot,  except  in  so  far  as  negligent,  be 
restrained  by  injunction,  although  such 
use  constitutes  a  nuisance  at  common  law, 
and  that  no  compensation  is  due  in  re- 
spect of  injury  to  private  rights  unless 
the  Act  provides  for  such  compensation 
being  made.  Accordingly  the  respondents 
did  not  dispute  that  if  the  appellants  or 
the  Local  Grovemment  Board  had  been 
by  the  Metropolitan  Poor  Act,  1867,  ex- 
pressly empowered  to  build  the  identical 
hospitol  which  they  have  erected  at 
Hampstead  upon  the  very  site  which  it 
now  occupies,  and  that  with  a  view  to  its 
being  used  for  the  treatment  of  patients 
suffering  from  smallpox,  the  respondents 
would  not  be  entitled  to  the  judgment 
which  they  have  obtained.  The  appel- 
lants do  not  assert  that  express  power  or 
authority  to  that  effect  has  been  given  by 
the  Act  either  to  themselves  or  to  the 
board,  but  they  contend  that,  having  re- 
gard to  the  nature  of  the  public  duties 
laid  upon  them  and  the  necessities  of  the 
case,  it  must  on  a  fair  construction  of  the 
Act  be  held  that  the  Legislature  did  intend 
them  to  exercise  and  did  authorise  them 
to  exercise  such  power  and  authority  under 
the  direction  and  control  of  the  Poor  Law 
Board. 

I  see  no  reason  to  doubt  that  wherever 
it  can  be  shown  to  be  a  matter  of  plain 
and  necessary  implication  from  the  lan- 
guage of  a  statute  that  the  Legislature 
did  intend  to  confer  the  specific  powers 
which  I  have  above  referred  to,  the  result 
in  law  will  be  precisely  the  same  as  if 
these  powers  had  been  given  in  express 
terms ;  and  I  am  disposed  to  hold  that,  if 


the  Legislature,  without  Bpecifying  either 
plan  or  site,  were  to  prescribe  by  statnte 
that  a  public  body  shall  within  certain 
defined  limits  provide  hospital  accommo- 
dation for  a  class  or  chwses  of  peraons 
labouring  under  infectious  disease,  no 
injunction  could  issue  aminst  the  use 
of  an  hospital  established  in  parsoance 
of  the  Act,  provided  it  were  either 
apparent  or  proved  to  the  satisfaction  of 
the  Court  that  the  directions  of  the  Act 
could  not  be  complied  with  at  all  without 
creating  a  nuisance.  In  that  case  the 
necessary  result  of  that  which  they  have 
directed  to  be  done  must  presumably  have 
been  in  the  view  of  the  Legislature  at  the 
time  when  the  Act  was  passed. 

On  the  other  hand  I  do  not  think  that 
the  Legislature  can  be  held  to  have 
sanctioned  that  which  is  a  nuisance  at 
common  law,  except  in  the  case  where 
they  have  authorised  a  certain  use  of  a 
specific  building  in  a  specified  position, 
which  cannot  be  so  used  without  oocasioii- 
ing  nuisance,  or  in  the  case  where  the 
particular  plan  or  locality  not  being  pre- 
scribed they  have  imperatively  directed 
that  a  building  shall  be  provided  within 
a  certain  area  and  so  used,  it  being  an 
obvious  or  established  fact  that  nuisance 
must  be  the  result.  In  the  latter  case 
the  onus  in  proving  that  the  creation  of 
a  nuisance  will  be  the  inevitable  result  of 
carrying  out  the  directions  of  the  Legis- 
lature depends  upon  their  making  good 
these  two  propositions :  in  the  first  place 
that  they  are  bound  to  obey  the  imperative 
order  of  the  Legislature ;  and  in  the 
second  place  that  they  cannot  possibly 
do  so  without  infringing  private  rights. 
If  the  order  of  the  Legislature  can  be 
executed  without  nuisance,  they  cannot, 
in  my  opinion,  plead  the  protection  of  the 
statute ;  and,  on  the  other  hand,  it  is 
insufficient  for  their  protection  that  what 
is  contemplated  by  the  statute  cannot  be 
done  without  nuisance,  unless  they  are 
also  able  to  shew  that  the  Legislature  has 
directed  it  to  be  done.  Where  the  terms 
of  the  statute  are  not  imperative  but  per- 
missive, when  it  is  left  to  the  discretion 
of  the  persons  empowered  to  determine 
whether  the  general  powers  committed  to 
them  shall  be  put  into  execution  or  not,  I 
think  the  fair  inference  is  that  the  Legia> 
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latnre  intended  that  discretion  to  be 
exercised  in  strict  conformity  with  private 
rights,  and  did  not  intend  to  confer 
licence  to  commit  nuisance  in  any  place 
which  might  be  selected  for  the  purpose. 

To  retarn  to  the  statute  upon  the  terms 
of  which  the  appellants  seek  to  justify 
the  nuisance  which  they  must  for  the 
purposes  of  the  present  case  be  held  to 
have  established  at  Hampstead,  the  ob- 
jects of  the  Act  of  1867  are  various,  but 
they  all  relate  to  the  relief  of  the  legal 
poor  within  the  metropolis,  and  include 
the  estabUshment  of  district  asylums 
''  for  reception  and  relief  of  the  sick,  in- 
Bane  or  infirm  or  other  class  or  classes 
of  the  poor  chargeable  in  unions  and 
parishes."  So  far  as  regards  this  last 
object,  the  Act  seems  to  me  to  have  been 
designed  to  supplement,  if  not  to  super- 
sede, certain  provisions  of  the  7  <fe  8 
Vict.  c.  101,  which  made  it  lawful  for  the 
Poor  Law  Oonmiissioners,  in  the  cases  of 
liondon  and  each  of  five  other  large  cities 
in  England,  to  combine  parishes  and 
onions  into  districts  for  the  purpose  of 
providing  and  managing  asylums  for  the 
temporary  relief  of  the  destitute  homeless 
poor.  The  machinery  enacted  by  the 
statute  for  carrying  out  that  object  is  very 
similar  to  that  which  is  provided  in  re- 
gard to  asylums  by  the  Act  of  1867. 

The  clauses  of  the  Act  of  1867,  so  far 
as  these  relate  to  asylums,  are  not  com- 
plicated or  ambiguous.  Section  5  declares 
in  general  terms  that  '*  asylums  to  be 
supported  and  managed  according  to  the 
provisions  of  this  Act  may  be  provided 
for  reception  and  relief  "  of  the  poor  or 
classes  of  poor  already  mentioned,  and  in 
furtherance  of  that  purpose  it  is  declared 
by  section  6  that  *'  the  Poor  Law  Board 
may  from  time  to  time  combine  into  dis- 
tricts, unions,  or  parishes,  or  unions  and 
parishes,  in  the  metropolis."  By  section  7 
it  is  imperatively  enacted  that  "  for  each 
district  there  shall  be  an  asylum  or  asy- 
lums as  the  Poor  Law  Board  from  time 
to  time  by  order  direct."  These  enact- 
ments are  followed  by  clauses  which  pro- 
vide for  the  constitution  of  a  board  of 
managers  for  each  district  formed  under 
the  Act.  Then  comes  the  15th  clause, 
which  enacts  that  "  the  Poor  Law  Board 
maj  from  time  to  time  by  order  direct 


the  managers  to  purchase  or  hire,  or  to 
build  and  (in  either  case)  to  fit  up  a 
building  or  buildings  for  the  asylum,  of 
such  nature  and  size,  and  according  to 
such  plan  and  in  such  manner  as  the 
Poor  Law  Board  think  fit."  I  assume 
that  the  words  of  the  preceding  clause 
are  sufficient  to  confer  by  implication  the 
same  powers  in  regard  to  the  purchase  of  a 
site,  which  are  expressly  given  in  relation 
to  the  purchase  of  a  building. 

The  other  clauses  requiring  notice  are 
the  17th,  which  empowers  the  managers 
to  meet  the  expenses  incurred  in  the  exe- 
cution of  section  15  by  borrowing,  on  the 
security  of  the  poor-rates  of  the  unions 
and  parishes  comprehended  in  their  dis- 
trict, a  capital  sum  to  be  repaid  out  of 
these  rates  by  equal  annual  instalments 
not  exceeding  twenty,  and  also  sections 
16,  51,  52,  58.  1  shall  not  examine  these 
four  sections  in  detail,  it  being  sufficient 
for  the  purposes  of  this  case  to  state  that 
their  eflect  is  to  give  the  managers  powers, 
first,  to  acquire  lands  and  buildings  for 
the  purposes  of  section  15  by  voluntary 
purchase,  np  compulsory  powers  being 
given  except  *'  for  the  purchase  of  lands 
for  the  purpose  of  enlarging  a  workhouse, 
hospital  or  school  existing  at  the  passing 
of  this  Act ; "  secondly,  to  acquire  such 
lands  and  buildings  by  voluntary  pur- 
chase from  persons  under  legal  incapcu 
city;  and,  thirdly,  to  use  certain  short 
statutory  forms  of  conveyance. 

Such  being  the  subject  of  the  enact- 
ments of  the  statute  of  1867  which  have 
a  material  bearing  upon  the  present  ques- 
tion, 1  am  unable  to  find  in  them  any- 
thing to  support  the  plea  that  the  Legis- 
lature thereby  intended  to  authorise  in 
any  case  the  creation  of  a  nuisance.  1 
assume  that  the  Hampstead  asylum  has 
been  erected  in  pursuance  of  the  Act  in 
this  sense,  that  the  procedure  prescribed 
by  the  statute  has  been  strictly  followed 
both  by  the  Local  Government  Board,  who 
now  stand  in  place  of  the  Poor  Law 
Board,  and  by  the  managers.  There  is 
no  question  as  to  the  bona  fides  both  of 
the  board  and  the  managers. 

It  is  clear  that  they  acted  in  the  honest 
belief  that  all  they  did  was  for  the  benefit 
of  the  conmiunity,  and  within  their 
statutory  powers.    But  that  will  not  avail 


366 


QUEBN'8  BENCH,  OOIQCOH  PLBAS  AMB  BXOHBaUEB. 


[N.a 


Managers  of  Metropolitan  Asylums  District  y.  Hill,  H.L. 


if  the  Act  does  not  empower  either  of 
them  or  both  in  oonjaaction  to  erect  an 
asylum  to  the  nuisance  of  neighbouring 
proprietors.  These  powers  appear  to  me 
to  be  from  first  to  last  permissive,  and 
not  imperative.  Whether  they  shall  be 
exercised  at  all,  and,  if  so,  to  what  ex- 
tent and  effect  their  exercise  shall  be 
carried,  is  left  to  the  discretion  of  the 
Poor  Law  Government  Board.  No  doubt 
the  language  of  the  section  7  is  impera- 
tive, and  that  is  a  circumstance  upon 
which  the  appellants  were  fairly  entitled 
to  argue  in  support  of  their  contention. 

But  it  is,  in  my  opinion,  a  couclusive 
answer  to  their  argument  that,  in  the 
first  place,  the  board  is  not  bound  to  form 
a  district;  and,  in  the  second  place,  if 
they  do  see  fit  to  form  a  district  in 
terms  of  section  6,  they  are  under  no 
statutory  compulsion  to  establish  an 
asylum  for  smallpox  patients  by  reason 
of  the  provisions  of  section  7,  but  have 
ample  means  of  satisfying  these  pro- 
visions by  the  erection  and  use  of  an 
asylum  or  of  asylums  which  do  not  con- 
stitute a  nuisance  to  anybody.  So  far  as 
regards  a  smallpox  hospital  the  discretion 
committed  to  the  board  is  not  limited  to 
determining  on  what  site,  of  what  size, 
and  according  to  what  plan,  it  shall  be 
built,  but  involves  the  duty  of  considering 
and  determining  whether  it  shall  be  built 

at  all. 

The  appellants  in  support  of  their  con- 
struction of  the  Act,  founded  strongly 
upon  section  69,  sub- section  2,  which 
provides  that  expenses  incuiTed  for  **  the 
maintenance  of  patients  in  any  asylum 
specially  provided  under  this  Act  for  pa- 
tients suffering  from  fever  or  smallpox  '* 
shall  be  repaid  out  of  the  Common  Poor 
Fund.  But  that  provision  is  not  meant 
to  add,  and  cannot  be  held  to  add,  to  the 
powers  previously  conferred.  It  is  not 
disputed  that  an  asylum  shall  be  provided 
and  used  for  the  treatment  of  smallpox 
patients,  if  no  nuisance  is  thereby  oc- 
casioned, and  all  that  the  Legislature 
have  enacted  by  section  69  is  that  if  and 
when  such  an  hospital  has  been  lawfully 
established  the  expense  of  maintaining 
patients  in  it  shall  be  defrayed  out  of  a 
common  fund  raised  by  contributions 
from  all  the  parishes  and  unions  comprised 


in  the  district  and  not  by  the  parishes  or 
nnions  to  which  they  are  severally  charge- 
able. 

The  clauses  in  question  belong  to  a  clan 
of  enactments  of  which  abundant  ex- 
amples are  to  be  found  in  the  statute 
book,  the  main  object  of  which  is  to 
legalise  the  application  of  public  rates  to 
purposes  which  would  otherwise  be 
ultra  vires  of  the  bodies  by  whom  these 
rates  are  administered.  Such  purposes 
are  in  themselves  lawful,  bat  it  is  not 
lawful  to  expend  the  money  of  the  rate- 
payers upon  them  without  the  express 
sanction  of  Parliament. 

And  it  appears  to  me  that,  in  making 
provision  with  regard  to  asylums  in  the 
metropolis,  the  Legislature  has  done  no- 
thing more  than  is  requisite  to  place  the 
authorities  to  whom  it  has  committed  the 
execution  of  that  part  of  the  Act  upon 
the  same  level  as  individuals  in  so  far 
as  the  rights  of  third  parties  are  con- 
cerned, but  with  the  right,  which  indivi- 
duals have  not,  to  defray  the  ooBts  by 
rates  levied  from  the  public. 

I  am  accordingly  of  opinion  that  the 
judgments  under  appeal  ought  to  be 
affirmed. 

Mr,  WiUis, — ^I  am  instructed  to  make 
an  application  to  your  Lordships.  I  do 
not  know  whether  I  can  make  it  now  or 
when  would  be  the  proper  time. 

The  Lord  Chancellor  (Lord  Sel- 
borne)  . — I  do  not  know  what  application 
it  would  be  possible  for  CQunsel  to  make 
after  the  House  has  pronounced  its  final 
judgment. 

Mr,  Willis. — It  has  reference  to  the 
previous  judgment  upon  appeal  No.  1, 
which  has  nothing  to  do  with  the  judg- 
ment your  Lordships  have  just  now  pro- 
nounced. There  came  before  your  Lord- 
ships the  question  as  to  the  competency 
of  appeal  No.  1.  Your  Lordships  gave 
judgment  in  favour  of  the  Metropolitan 
Asylums  District  Board,  that  the  appeal 
could  be  properly  brought  on,  but  your 
Lordships  reserved  the  question  of  the 
costs  of  appeal  until  a  further  day. 
Supposing  the  asylums  board  should  be 
of  opinion  that  they  ought  not  to  pro- 
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aeoate  appeal  No.  1,  they  wonld  have  no 
opportamty,  except  the  present  one,  of 
asking  jonr  Lordships  to  deal  with  the 
qaestion  of  costs  in  that  appeal  in  which 
judgment  was  given  in  their  favour.  - 

The  Lobd  Chancellor  (Lord  Sel- 
bornb). — The  learned  counsel  is  mistaken. 
That  appeal  is  perfectly  distinct  from  the 
present  one,  and  if  it  should  be  abandoned 
all  the  costs  incident  to  it  would  of  course 
be  dealt  with  in  the  usual  way. 

Judgvfhent  appealed  against  affirmed^ 
cmd  appeal  dismissed  with  costs. 


Solicitom — ^Few  &  Co.,  for  appellants ;  Bischoff, 
Bompas  &  Co.,  for  respondents. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
THE  COURT  OF  APPEAL.] 

M       h  7    8    I     S^^^^^^  ^^^  ANOTHER  V, 
^^I  I  HARDINGE. 


Bankruptcy — Disclaimer  of  Onerous  Pro- 
j>erty  hy  Trustee  —  Lease  —  Sub-Lease  — 
Mights  of  Sub-Lessee  —  Bankruptcy  Act^ 
1869,  s.  23. 

A  lessee  who  had  granted  a  sub -lease  of 
pari  of  premises  demised  to  him  became 
bankrupt.  The  trustee  of  the  bankrupts 
estate  obtained  from  the  Oourt  of  Bank- 
ruptcy^  after  notice  to  the  sub-lessee,  leave 
to  disclaim  the  interest  of  the  bankrupt 
in  the  demised  premises,  and  disclaimed 
guch  interest  accordingly.  The  owner  in 
reversion  demanded  of  the  sub-lessee  pos^ 
session  of  the  premises  comprised  in  the 
sub-lease^  and,  upon  refusal  by  the  sub- 
lessee^ brought  an  action  to  recover  posses- 
sion:— Held  (by  the  Court  of  Appeal),  that 
the  action  could  not  be  maintained,  iuas- 
fnueh  as  a  disclaimer  is  in  such  cases 
equivalent  to  a  surrender. 

Appeal  from  the  judgment  of  Ma- 
thewy  J. 

Demurrer  to  a  statement  of  claim 
which  in  suhataiice  was  as  follows  : — 

X*  The  plaintiSs  are  th^  owners  of  th^ 


messuage,  No.  90  Now  Bond  Street,  in 
the  county  of  Middlesex. 

2.  By  indenture  of  lease,  dated  the 
30th  of  December,  1870,  the  plaintiff 
Smalley  demised  the  said  messuage  to 
Frederick  Jones  for  the  term  of  sixty-one 
years  less  ten  days,  from  the  25th  of 
December,  1868,  at  a  rent ;  and  by  that  in- 
denture Jones  covenanted  (amongst  other 
things)  that  he  would  not  assign  or 
otherwise  dispose  of  (except  by  will)  the 
said  indenture  of  lease,  and  the  demised 
premises  or  any  part  thereof,  without 
licence  from  the  plaintiff  Smalley,  his 
executors,  administrators  or  assigns. 

3.  By  indenture  of  lease,  dated  the 
19th  of  May,  1871,  Jones  demised  to  John 
Gardner,  without  licence  of  the  plaintiff 
Smalley,  a  part  of  the  said  messuage  for 
a  term  of  twenty-one  years  fix)m  the  25th 
of  March,  1870,  at  a  rent. 

4.  By  indenture,  bearing  date  after  the 
last-mentioned  indenture,  but  the  exact 
date  whereof  is  unknown  to  the  plaintiffs, 
Grardner  assigned  to  the  defendant,  with- 
out licence  of  the  plaintiff  Smalley,  all 
his  interest  in  the  indenture  of  the  19th 
of  May,  1871,  and  in  the  premises  thereby 
demised,  and  the  defendant  thereupon 
took  possession  of  the  said  premises  and 
is  still  in  possession  thereof.  The  plain- 
tiffs crave  leave  to  refer  at  the  hearing 
of  this  action  to  the  said  three  indentures. 

5.  In  December,  1879,  Jones  filed  a 
petition  in  the  London  Bankruptcy  Court 
for  the  liquidation  of  his  affairs  by  ar- 
rangement, and  afterwards  a  resolution 
for  the  liquidation  of  his  affairs  was  duly 
passed  and  registered,  and  on  the  23rd  of 
January,  1880,  John  Ferrier  was  ap- 
pointed trastee  under  the  liquidation. 

6.  On  the  29th  of  April,  1880,  Ferrier, 
as  snch  trastee,  applied  to  the  said  Court 
of  Bankruptcy  for  leave  to  disclaim  the 
interest  of  Jones  in  the  said  messuage, 
and  by  an  order  of  the  said  Court,  dated 
the  3rd  of  June,  1880,  leave  was  given  to 
Ferrier  as  such  trustee  to  disclaim  such 
interest. 

7.  The  defendant  duly  received,  shortly 
after  the  said  application,  notice  thereof, 
and  within  a  reasonable  time  before  the 
said  3rd  of  June,  1880,  notice  that  the 
application  would  be  disposed  of  on  the 
9aid  3rd  of  June. 
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8.  On  the  14th  of  July,  1880,  Ferrier, 
under  the  said  order,  duly  disclaimed 
the  interest  of  Jones  in  the  said  messuage. 

9.  In  the  alternative  the  plaintiffs  re- 
peat all  the  preceding  allegations,  and  say 
that  shortly  after  the  disclaimer  they 
gave  the  defendant  notice  thereof  and 
of  all  the  circumstances  mentioned  in  the 
5th,  6th  and  8th  paragraphs  hereof,  and 
required  him  to  give  them  within  a  rea- 
sonable time  possession  of  the  premises 
assigned  to  him  by  the  indenture  of  as- 
signment from  Gardner  to  him,  but  he 
refused  to  give  up  possession  at  all,  and 
the  said  reasonable  time  elapsed  long 
before  the  commencement  of  this  action. 

The  plaintiffs  claim — 

First,  to  recover  possession  of  the  pre- 
mises assigned  by  the  indenture  of  as- 
signment from  Ghirdner  to  the  defendant ; 
secondly,  mesne  profits  from  the  23rd  of 
January,  1880;  thirdly,  such  further  or 
other  relief  as  may  be  requisite. 

The  defendant  demurred. 

The  covenants  contained  on  the  part 
of  the  sub-lessee  in  the  sub- lease  by  Jones 
were  such  as  to  bo  less  beneficial  to  the 
owners  of  the  reversion  than  the  cove- 
nants contained  on  the  paH  of  Jones  in 
the  lease  to  him. 

Wammigton  (on  March  7),  for  the 
defendant. — The  statement  of  claim  is  not 
supported  by  the  Bankruptcy  Act,  1869, 
s.  23  (1).   A  person  cannot  disclaim  what 

(1)  The  Bankruptcy  Act,  1869  (32  &  33  Vict. 
c.  71),  8.  23,  enacts:  "  When  any  property  of  the 
bankrupt  acquired  by  the  trustee  ....  consists 
of  land  of  any  tenure  burdened  with  onerous 
covenants  ....  or  of  any  other  property  that 
is  unsaleable,  or  not  readily  saleable  by  reason  of 
its  binding  the  possessor  thereof  to  the  perform- 
ance of  any  onerous  act,  .  .  .  the  trustee  .... 
may  by  writing  under  his  hand  disclaim  such  pro- 
perty, and  upon  the  execution  of  such  disclaimer 
the  property  disclaimed  shall,  if  the  same  is  a  con- 
tract, be  deemed  to  be  determined  from  the  date 
of  the  order  of  adjudication,  and  if  the  same  is  a 
lease,  be  deemed  to  have  been  surrendered  on  the 
82ime  date  ;  and  if  the  same  be  shares  in  any  com- 
pany, be  deemed  to  be  forfeited  from  that  date, 
and  if  any  other  species  of  property,  it  shall  revert 
to  the  pernon  entitlf>d  on  the  determination  of  the 
estate  or  interest  of  the  bankrupt,  but  if  there 
shall  be  no  person  in  existence  so  entitled,  then 
in  no  case  shall  any  estate  or  interest  therein  re- 
main in  the  bankrupt.  Any  person  interested  in 
Hny  diBclaimed  property  may  apply  to  the  Coart, 


does  not  belong  to  him.  The  Act  only 
empowers  the  trustee  to  disclaim  the  in* 
terest  of  the  bankrupt,  and  the  leave 
given  in  this  case  accords  therewith. 

[Mathew,  J. — How  do  yon  read  the  last 
clause  of  the  section  ?] 

It  applies  to  such  a  case  as  the  simple 
case  of  lessor  and  lessee,  and   does  not 
imply  that  a  sub-lessee  from  the  bankrupt 
may  be  injured  by  the  operation  of  the 
section.   The  words  of  the  section,  "  Upon 
the   execution   of   such    disclaimer   the 
property   disclaimed    shall,    ...   if  the 
same  is  a  lease,  be  deemed  to  have  been 
surrendered  on  the  "  date  of  the  order  of 
adjudication,  are  conclusive  i^^nst  the 
plaintiffs  ;  for  a  voluntary  surrender  does 
not  affect  the  rights  of  a  sub-lessee.    It 
would  be  extremely  unjust  that  the  Act 
should  authorise  the  ejectment  of  a  sab- 
lessee  who  may  have  paid  a  heavy  pre- 
mium, or  may,  in  pursuance  of  the  terms 
of  his  sub-lease,  have  bnilt  upon  the  land. 

Oharles  (Moorsom  with  him),  for  the 
plaintiffs. — If  the  contention  on  behalf  of 
the  defendant  is  right,  the  lessor  caimol 
have  the  land  itself,  or  the  rent  or  the 
covenants  for  which  he  bargained  when 
he  let  the  land,  but  gets  at  the  utmost 
the  benefit  of  the  rent  and  covenants  re- 
served upon  the  sub-lease,  which  are  less 
favourable  to  him.  The  rent  reserved  on 
the  sub- lease  might  be  a  merely  nooiinal 
rent.  The  interest  of  an  equitable  mort- 
gagee of  a  lease  is  extinguished  by  a  diB- 
claimer  of  the  lease — Ex  parte  DUton;  ts 
re  Woods  (2).  This  case  is  in  substanoe 
identical  with  Taylor  v.  OiUott  (3).  If» 
person  interested  as  equitable  mortgagee, 
or  as  sub-lessee,  in  a  lease  granted  by  a 
person  who  has  afterwards  become  bank- 
rupt, wishes  to  protect  his  rights  against 
a  disclaimer  by  the  trustee  in  the  bank- 
ruptcy, he  must  intervene  before  exeon- 

and  the  Court  may,  upon  such  applioation,  oidtf 
possession  of  the  disclaimed  property  to  be  de- 
livered up  to  him,  or  make  such  other  order  M  to 
the  possession  thereof  as  may  be  just.  Any  per- 
son injured  by  the  operation  of  this  section  shall 
be  deemed  a  creditor  of  the  bankrupt  to  the 
extent  of  such  ii^jury,  and  may  accordingW  pxore 
the  same  as  a  debt  under  the  bankruptcy.* 

(2)  45  Uw  J.  Bep.  Sankr.  141 ;  Law  Kep.  S 
Ch.  D.  169. 

(3)  44  Law  J.  Bep.  Chane.  740;  Law  Bep.  20 
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t  the  dificlaimer — Ex  parte  Buxton ; 
iiaier(4i). 

rminfftony  in  reply. — The  original 
is  in  no  danger  of  finding  himself 
it  either  the  land,  or  any  rent,  or 
iniB,  for  if  he  does  not  get  the 
i  of  any  other  rent  or  covenants  he 
f  gets,  by  virtue  of  8  A  9  Vict.  c. 
k  9^  the  benefit  of  the  rent  and 
mis  stipulated  for  from  the  sub- 
that  Act,  in  effect,  enabling  the 
deree  of  the  reversion  on  a  sub-lease 
the  sub-lessee  upon  his  covenants, 
lees  cited  are  no  authorities  for  the 
ffs.  In  Ex  parte  Ditton;  in  re 
(2),  the  appellant  complained  of 
ler  which  gave  leave  to  disclaim  as 
ing  him  of  his  rights,  and  his  ap- 
as  dismissed  on  Uie  simple  ground 
te  should  have  obtained  a  stay  of 
ion  of  the  order.  The  defendant 
I  case  could  not  have  been  better 
making  an  application  such  as, 
the  authority  of  Ex  parte  Buxton ; 
MuUer  (4),  it  has  been  suggested 
)nld  have  made,  inasmuch  as  the 
of  the  Court  already  saves  his 
as  sub-lessee.  The  case  is  unlike 
▼.  QiUoti  (3).  There  no  lease 
toally  been  granted  to  the  intended 
isee  (a  fact  adverted  to  by  Yice- 
dlor  Hall  in  his  judgment),  and 
nently  the  intended  sub-lessee  had 
ID  equitable  interest,  instead  of 
;,  like  the  present  defendant,  a  legal 
Farther,  he  sought  a  lease  on 
?ms  of  the  intended  sub-lease,  not 
aooordance  with  the  allegations  in 
.)  he  should  have  on  the  terms  of 
ginsl  lease. 

Cur,  adv.  vult, 

HBW,  J.  (on  March  8). — The  ques- 
this  case  turns  upon  the  construe* 
the  28rd  section  of  the  Bankrnptcy 
m^  and  is,  What  is  the  effect  of 
limer  by  a  trustee  in  bankruptcy 
Mse  made  to  a  bankrupt  on  the 
ses  made  by  him  before  bank- 
of  the  premises  contained  in  the 
1  lease?  Mr.  Charles  contended, 
)  authority  of  Taylor  v.  Oillott 
lat  the  disclaimer  put  an  end  to 
■m  and  the  sub-leases  which  the 

(4)  Law  Bep.  16  Ch.  D.  289. 
^ou  60.-03.,  C.P.  &  ExcH. 
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bankrupt  had  created.  It  seems  to  me 
that  the  reasoning  of  the  yice-Chancellor 
is  applicable  to  the  present  case,  and  that 
the  plaintiff  are  entitled  to  rely  upon  the 
judgment  as  a  decision  in  their  favour. 
It  was  argued  by  the  learned  counsel  for 
the  defendant  that  the  sub-lease  here  is 
a  legal  interest,  while  in  Taylor  v.  OiU 
lott  (3)  the  subordinate  interest  was 
equitable.  This,  it  was  argued,  made  all 
the  difference ;  but  I  think  it  makes  no 
difference.  The  argument  from  hardship 
is  available  upon  either  contention,  but  I 
do  not  think  it  unreasonable  to  suppose 
that  the  Legislature  intended  to  meet  the 
di£&culties  occasioned  by  the  bankruptcy 
of  a  lessee  by  providing  means  for  termi- 
nating the  lease  while  Qie  Court  of  Bank- 
rnptcy is  provided  with  the  means  of 
protecting  the  interests  derived  from  the 
lessee.  Whether  or  not  the  Court  of 
Bankruptcy  has  power  to  administer 
relief  in  this  case  under  section  23,  I 
express  no  opinion. 

Jud^ientfor  the  plaintiffs. 

The  defendant  appealed. 

Wamiington,  for  the  appellant  (on 
March  31). — The  question  raised  by  the 
demurrer  is  as  to  the  effect  on  the  estate 
of  a  sub-lessee  of  a  disclaimer  by  a  trustee 
in  liquidation  of  the  liquidating  debtor's 
interest  in  a  lease.  The  contention  on 
behalf  of  the  appellant  is  that  there  is  no 
difference  between  a  disclaimer  under 
section  23  of  the  Bankruptcy  Act,  1869 
(1),  and  a  surrender  by  a  party  not  sub- 
ject to  the  provisions  of  that  Act.  The 
law  as  it  was  before  the  Bankruptcy  Act 
is  clearly  laid  down  in  Doe  d.  Beaden 
V.  Pyke  (5),  and  establishes  the  position 
that  a  surrender  of  a  lease  does  not  affect 
a  sub-lease  previously  granted.  Then 
section  23  of  the  Bankruptcy  Act,  1869 
(1),  enacts  that  a  disclaimer  shall  be 
deemed  to  be  equivalent  to  a  surrender. 
That  which  is  disclaimed  is,  it  is  sub- 
mitted, the  property  or  estate  which  the 
debtor  had,  and  by  the  effect  of  8  &  9 
Vict.  c.  106  the  landlord  takes  the  benefit 
and  burden  of  the  under-leases.  Smyth 
V.  North  (6)  decided  that  a  disclaimer  by 

(5)  6  M.  &  S.  146. 

(6)  41  Law  J.  Bep.  Ezch.  103 ;  Law  Rep.  7 
Ezch.  242. 

3B 
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the  tmstee  of  an  assignee  of  a  lease  does 
not  affect  the  liabilities  inter  se  of  the 
lessor  and  the  original  lessee.  Taylor  v. 
Oillott  (3)  is  relied  on  by  the  plaintiff, 
but  that  case  is  to  be  distinguished  on 
the  facts.  There  was  in  that  case  no 
under-lease,  and  the  plaintiff  there  had 
no  legal  estate.  The  distinction  is  ad- 
verted to  in  the  judgment  of  Hall,  V.C. 
The  point  has  been  expressly  decided  in 
the  Court  of  Appeal  in  Ireland,  and  the 
judgment  of  that  Court  in  O'Farrell  v. 
Steven807i  (7)  is  in  favour  of  the  conten- 
tion of  the  defendant.  Ex  parte  Brook 
(8),  Lov^rey  v.  Barker  (9),  Ex  parte  Bux- 
ton (4)  and  Ex  parte  Oorhett  (10)  were 
also  cited. 

Charles  and  Moorsom,  for  the  plaintiffs. 
— It  is  submitted  that  the  surrender  con- 
templated by  the  statute  (1)  is  a  voluntary 
surrender,  whereas  the  surrender  in  such 
a  case  as  this  is  not  voluntary,  on  the  part 
of  the  landlord  at  all  events. 

[Lush,  L.J. — Does  not  the  word  "  sur- 
render" imply  that  it  is  voluntary;  does 
not  the  statute  effect  that  the  position  of 
all  parties  is  to  be  the  same  as  if  the  les- 
sor had  accepted  the  surrender  ?] 

The  surrender  resulting  from  a  dis- 
claimer extinguishes  all  leases  and  under- 
leases. It  differs  from  surrenders  such  as 
were  under  consideration  in  Doe  d»  Beaden 
V.  Fyke  (5).  The  question  of  hardship  is 
not  immaterial,  for  the  Bankruptcy  Act, 
1869,  shews  by  the  same  section  (1)  how 
the  tenant  or  under-lessee  may  prevent  his 
interest  from  being  imperilled :  he  can 
apply  to  the  Court.  He  has  not  done  so 
here,  and  he  must  bear  the  consequences. 
The  trustee  cannot  by  disclaiming  deprive 
any  person  of  his  rights  if  he  chooses  to 
apply  in  due  time  to  the  Court  of  Bank- 
ruptcy— Ex  parte  Ditton  (2).  That  case 
also  decided  that  a  disclaimer  exting^shes 
all  interests,  so  that  the  lessor's  title  to 
the  property  is  here  complete. 

[Lush,  L.J. — That  was  an  application 
to  the  Court  of  Appeal  in  Bankruptcy, 
and  it  is  not  a  decision  on  this  point.] 

(7)  4  It.  Com.  Law  Rep.  716. 

(8)  48  Law  J.  Kep.  Bankr.  22 ;  Law  Rep.  10 
Ch.  D.  100. 

(9)  49  Law  J.  Rep.  Exch.  433 ;  Law  Rep.  6  Ex. 
D.  170. 

(10)  49  Law  J.  Rep.  Bankr.  74;  Law  Rep.  14 
Ch.  D.  122. 


In  Ex  paHe  Buxton  (4)  the  ooorse  was 
taken  which  should  have  been  taken  here, 
and  then  a  proper  indemniiy  would  have 
been  ordei^  to  be  given.  Taylor  v. 
QiUoU  (8)  is  an  authority  in  point,  and 
the  decision  covers  this  case. 

[Lush,  L.J. — The  distinction  is  that 
there  was  no  privity  between  the  lessor 
and  under-lessee;  but  here  there  is  an 
existingunder-lease.] 

The  V  ice-Chancellor  considered  thai  it 
was  a  startling  proposition  to  say  that  in 
the  case  of  a  dLsclaimer  a  lessor  is,  till 
the  end  of  an  under-lease,  only  entitled 
to  the  benefit  of  such  covenants  as  the  in- 
termediate lessee  may  have  obtained  &om 
the  under-lessee ;  and  the  remarks  in  that 
judgment  on  the  question  as  to  the  pro- 
hibition of  certain  trades  and  other  stipiu 
lations  which  a  lessor  may  have  made  with 
his  lessee,  but  which  that  lessee  may  not 
have  made  with  his  under-lessee,  are  verj 
pertinent  here. 

[Lush,  L.J. — The  lessor  can  gnaid 
against  such  dangers  to  the  properfy  bj 
covenants.] 

Not  with  any  certainty,  for  the  original 
lease  is  destroyed  by  the  disclaimer.  The 
provisions  of  8  <fc  9  Vict,  c  109  must  be 
held  also  only  to  apply  to  a  volontaiy 
surrender.  0*Farrell  v.  Stevenson  (7)  does 
doubtless  contain  expressions  which  sup- 
port the  view  of  the  appellant  here.  But 
that  case  may  well  be  supported  on 
another  ground,  for  in  that  case  there 
were  three  leases  and  the  second  was  dis- 
claimed ;  but  after  that  disclaimer  ^ 
third  lessee  paid  rent  to  the  first  lessor,aod 
that  rent  having  been  accepted  the  third 
lessee  was  entitled  to  say  that  the  lease 
was  in  existence. 

Warmington  was  not  called  on  to 
reply. 

Brimwell,  L.  J. — ^I  think,  with  all  re- 
spect to  Mr.  Justice  Mathew,  that  this  is 
a  plain  case.  I  will  not  speculate  on  the 
hardships  which  may  result  from  our  deci- 
sion. They  do  not  concern  us.  What 
does  the  statute  say?  *'The  property 
disclaimed  shall,  ...  if  the  same  is  a  kase, 
be  deemed  to  have  been  surrendered  on 
the  same  date  " — ^that  is,  the  date  of  tbe 
adjudication,  or  from  the  date  of  the  ap- 
pointment of  the  tmstee  in  liquidatioiii 
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lat  is  all.  If  the  lease  had  been 
deired  on  the  date  of  the  appoint- 
of  the  trofltee,  then  the  plaintiff 
not  maintain  this  action.  The  Act 
3mething  may  be  done  which  is  to 
med  to  be,  that  is,  which  is — eqni- 

to  a  snrrender,  and  vet  the  argn- 
is  that  the  case  mnst  be  dealt  with 
Dgh  those  words  did  not  exist.  It 
tlier  nrged  that  all  surrenders  are 
ary  acts,  and  that  this  act  is  not  a 
iary  act  on  the  part  of  the  landlord, 
kt  be  so,  then  I  mnst  observe  that 
atnte  says  that  that  which  is  not 
aiy  is  to  be  deemed  to  be  as  though 
re  voluntary.  It  may  be  added 
he  landlord  can  protect  himself 
t  any  evil  conseqnences  better  than 
e  tenant.  I  do  not  think  that  there 
fching  in  Taylor  v.  Oilloit  (8)  which 
pposition  to  this  opinion.  I  think 
he  judgment  of  the  Irish  Court  of 
1  in  0*Farrell  v.  Stevenson  (7)  is  in 
I  think  that  judgment  is  conclu- 
nd  that  the  reasoning  of  their  Lord- 

in  that  case  is  so  forcible  and 
nrerable  that  I  cannot  add  any- 
toit 

GALLAT,  L.J. — The  carrying  out  the 
ions  of  section  23  of  the  Bankruptcy 
869,  may  give  rise  to  hardships  on 
ideSy  but  tiiey  cannot  influence  our 
m.  The  question  is,  What  is  the 
ad  clear  meaning  of  the  words  of 
atnte  P  The  precise  words  show 
Jie  estate  of  the  lessee  is  to  be 
d  to  have  been  surrendered  on  the 
f  the  appointment  of  the  trustee ; 
len,  by  the  effect  of  the  Bankruptcy 
869,  and  8  A  9  Vict.  c.  106,  the 
to  which  the  bankrupt  was  en- 
ceased  on  that  surrender,  while 
bate  of  the  sub-lessees  is  preserved ; 
>t  the  plaintiffs  are  not  entitled  to 
Kin  this  action,  and  this  appeal 
30  allowed. 

H,.  L.J. — I  also  think  that  this  ap- 
inst  be  allowed.  The  judgment  of 
Jhanoellor  Hall  in  Taylor  v.  Oillott 
les  not  govern  this  case.  In  the 
ow  on  appeal  a  lessee  has  become 
npt^  who,  before  his  bankruptcy, 
reated  a  legal  estate  out  of  his 
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interest  in  a  lease.  If  he  had  voluntarily 
surrendered  that  lease  to  his  lessor  there 
would  be  no  prejudice  to  his  sub-lessee, 
as  by  the  effect  of  8  &  9  Vict.  c.  106.  s.  9, 
the  estate  which  confers  as  against  the 
tenant  the  next  right  to  the  property,  is 
deemed  to  be  the  reversion,  so  that  a 
privity  is  created  between  the  lessor  of 
the  party  who  surrenders  and  the  sub- 
lessee. In  Taylor  v.  Qillott  (3)  no  such 
estate  had  been  created  :  there  was  there 
only  an  agreement  to  create  an  estate. 
The  intending  grantor  became  bankrupt, 
and  his  trustee  disclaimed.  We  have  not 
now  to  decide,  nor  was  it  in  that  case 
necessary  to  decide,  whether  the  person 
who  was  to  have  a  sub-lease  granted 
could  intervene  to  prevent  the  disclaimer ; 
at  all  events,  he  did  not  do  so.  I  do  not 
see  what  obligation  there  was  there  on 
the  lessor  to  carry  out  the  agreement 
with  the  intended  sub-lessee ;  there  was 
no  privity  of  contract,  and  no  obligation 
on  the  lessor  to  do  anything  which  the 
bill  claimed,  so  that  such  a  bill  was 
rightly  dismissed.  There  is  an  essential 
distinction  between  that  case  and  the 
present  case.  There  was  here — at  the 
time  of  the  bankruptcy — an  existing  legal 
interest ;  but  in  Taylor  v.  OiUoU  (3)  there 
was  only  an  equitable  claim  against  some 
one,  which  the  person  who  was  seeking 
to  enforce  it  had  no  equity  to  enforce 
against  the  lessor.  In  the  present  case 
there  was  a  subsisting  title  in  the  sub- 
lessee, and  I  agree  that  the  surrender  did 
not  put  an  end  to  that  interest.  I  do 
not  think  that  any  suggestions  of  hard- 
ship, on  one  side  or  the  other,  can  in- 
fluence our  decision,  and  I  agree  that  the 
reasoning  of  the  Lord  Chancellor  and 
Lords  Justices  in  Ireland  in  0*Farrell  v. 
Stevenson  (7)  is  irresistible  and  unanswer- 
able. 

Judgment  reversed,  and  entered  for 
the  defendant. 


Solicitors— Walters,  Deverell  &  Co.,  for  plaintiff; 
W.  H.  Herbert,  for  defendant. 
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[IN  THE  COUIiT  OF  APPEAL.] 

{CHAPLEO  AND  WIFE  V.  THE 
BRUNSWICK  BENEFIT 
BUILDING  SOCIETY  AND 
SMITH  AND   OTHEES.* 

Principal  and  Ag&id — Building  Society 
— Oertified  Bules — Borrowvng  in  Excess  of 
Authority — Liability  of  Society  and  Direc- 
tors, 

By  the  certified  rules  of  an  unincorjporated 
building  society  the  directors  were  empowered 
to  borrow  money  up  to  a  prescribed  limit. 
The  course  of  business  was  for  the  treasturer 
of  the  society  to  receive  the  loan  and  give 
the  lender  a  receipt,  together  with  an  urtder- 
taking  on  behalf  of  the  directors  to  give  a 
promissory  note  of  the  directors  for  the 
amount ;  and  these  notes  were  subsequently 
exchanged  for  the  receipt.  The  plaintiff s 
adva/nced  1001,  to  the  society,  paying  the 
amownt  to  the  treasurer,  and  receiving  from 
him  a  receipt  and  undertaking.  This  sum 
was  never  paid  over  to  the  society,  but  was 
appropriated  by  the  treasurer  to  his  own 
use,  and  no  promissory  note  for  the  amount 
was  procured  for  the  plaintiffs.  At  the 
time  of  this  loan  the  society  had  borroived  in 
excess  of  the  limit  allowed  by  the  rules. 
The  plaintiffs  having  svsd  the  society  and 
the  directors  to  recover  the  amount, — Held, 
that  the  individual  directors  were  personally 
liable  to  the  plaintiffs  for  the  amount  of  the 
loan ;  but  that  the  society  was  not  so  liable. 

Appeal  from  the  judgment  of  Coleridge, 
C.  J.,  on  further  consideration.  The  case 
is  reported  49  Law  J.  Rep.  C.P.  796. 

Argument  of  rule  nisi  for  a  new  trial 
granted  by  the  Court  of  Appeal,  on  the 
application  of  the  defendant  directors 
after  refusal  by  the  Common  Pleas  Divi- 
sion. 

The  defendant  society  was  established 
in  1871,  and  its  rules  were  certified  in 
March,  1871 ;  and  certain  amendments  to 
these  rules  were  certified  in  1873.  The 
twelfth  rule  was  as  follows : — 

"  The  directors  may  at  any  time,  as  may 
be  necessary  for  the  purposes  of  the 
society,  borrow  money  at  interest  from 
any  banker  with  whom  the  funds  of  the 
society  shall  be  deposited,  or  from  any 
other  source,  to  procure  which  the  direc- 

♦  Coram  Bramwoll,  L.J.;  Baggallay,  L.J. ;  and 
Brett,  L.J. 


tors  may  give  such  security  as  they  may 
think  proper;  but  the  to^  amount  ot 
money  to  be  so  borrowed  shall  not  at  any 
time  exceed  two-thirds  of  the  amount  for 
the  time  being  secured  by  the  mortgages 
of  the  society. 

The  society  received  loans  through  Lea^ 
the  secretary,  who  issued  advertiaements 
inviting  loans,  acted  as  treasurer,  re- 
ceived moneys  advanced  and  gave  receipta. 
The  course  of  business  was  nnifonn: 
The  lender  brought  the  money  to  Lea ;  a 
receipt  and  an  undertaking  on  behalf  of 
the  cUrectors  to  give  a  promissoiy  note 
was  given  by  Lea  or  one  of  his  cleris ; 
promissory  notes  for  the  amount  of  the 
money  lent  were  signed  by  the  directors 
at  their  next  meeting,  and  exchanged  for 
the  receipt  and  undertaking  through 
Lea,  and  on  the  sums  so  borrowed  in- 
terest was  paid. 

In  1872,  and  on  four  snbseqnent  ooca- 
sions  prior  to  October,  1878,  the  plaintiff 
advanced  money  to  the  society,  and  on 
each  occasion  he  received  a  promissoiy 
note  signed  by  the  directors  of  the  society, 
binding  them  jointly  and  severally  to  pay 
three  months  after  notioe  the  sum  niL 
vanced,  with  interest.  In  April,  1878| 
the  money  borrowed  by  the  society  ex- 
ceeded the  authorised  amount.  The  di- 
rectors desired  the  secretary  to  withdraw 
the  advertisement,  and  as  he  did  not  do 
so  they  passed  a  resolution  that  it  should 
be  withdrawn,  and  it  ceased  to  appear 
before  October,  1878,  in  which  monw  the 
plaintiffs  paid  lOOl.  to  Lea,  and  received 
the  following  receipt : — 

^'Received  from  Mr.  Joseph  Ghapleo, 
of  411  Oldham  Bead,  Manchester,  the 
sum  of  lOOZ.  as  a  loan  to  the  Brunswick 
Permanent  Benefit  Building  Sodely ;  and 
we  hereby  undertake  to  procure  the  pro- 
missory note  of  the  directors  for  tbe 
said  loan  of  1001. 

''  For  Keighley  Lea  &  Co., 
'*  Secretaries, 
"Alfred  W.  Fazakerly** 
— but  no  promissory  note  was  ever  pro- 
cured. 

Lea  absconded  shortly  after  without 
having  paid  that  and  many  other  sums 
of  money  received  by  him  over  to  the 
society.  The  directors  refused  to  pay 
interest  on  the  1001,  or  to  give  their  pro- 
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missory  note.  The  plaintiffs  accordingly 
sued  both  the  society  and  the  directors. 
Two  questions  were  left  to  the  jury  : 
First,  Did  the  defendant  society  hold  out 
Lea  to  the  plaintiffs  as  having  authority 
to  receive  this  loan  on  their  behalf  on  the 
terms  on  which  it  was  received  ?  Second, 
Did  the  directors  P  Both  questions  were 
answered  in  the  affirmative.  The  society 
was  not  incorporated  at  the  date  of  the 
loan  in  question,  but  had  been  incorpo- 
rated since. 

Coleridge,  G.  J.,  gave  judgment  for  the 
plaintiflb  against  both  defendants. 

The  defendant  directors  moved  in  the 
Common  Pleas  Division  for  a  rule  for  a 
new  trial,  which  was  refused. 

The  defendants  appealed,  and  the  de- 
fendant directors  also  obtained  in  the 
Court  of  Appeal  a  rule  for  a  new  trial 
on  the  ground  of  misdirection,  surprise 
and  that  the  verdict  was  against  the 
weight  of  evidence. 

Sir  J.  Holker  and  Orompton,  for  the  de- 
fendant directors. — On  the  findings  of 
the  jury  the  directors  are  entitled  to 
have  judgment  entered  for  them.  The 
money  in  question  was  deposited  with 
Lea  as  a  principal  and  not  as  an  agent. 
The  directors  did  not  hold  him  out  as 
authorised  to  receive  loans  after  the  with- 
drawal of  the  advertisement ;  they  could 
not  do  so,  for  the  borrowing  powers  of 
the  society  were  exhausted.  In  all  cases 
where  hea.  received  the  money,  and  did 
not  bring  it  to  the  notice  of  the  directors, 
he  was  the  agent  of  those  who  lent  it 
and  not  of  the  society  or  of  the  directors. 

The  directors  never  authorised  Lea  to 
receive  this  loan,  nor  did  they  hold  him 
out  as  having  authority  to  receive  loans. 
The  principle  of  holding  out  was  certainly 
widely  extended  in  Drew  v.  Nwin  (1)  ; 
but  even  that  case  does  not  cover  this. 
If  the  directors  did  hold  out  Lea  as 
authorised  to  receive  money  it  must  have 
been  for  the  society  and  not  for  them- 
selves. The  directors  never  received  the 
money,  and  cannot  be  liable  as  though 
they  had  received  it.  The  rule  for  a  new 
trial  has  been  obtained,  as  it  is  contended 
that  the  judgment  was  wroDgly  entered, 

(1)  48  Law  J.  Rep.  Q.B.  601 ;  Law  Rep.  4  Q.B. 
D.  661. 


notwithstanding  the  findings  of  the  jury. 
It  is  said  that  there  is  a  well-settled  prin- 
ciple that  a  person  who  puts  his  agent  in 
a  position  to  do  certain  acts  is  responsible 
for  those  acts;  but  these  directors  never 
put  Lea  as  their  agent  to  defraud,  so  that 
the  cases  of  Barwiek  v.  The  English  Joint- 
Stock  Bank  (2),  Mackay  v.  The  Oommercial 
Bank  of  New  Brunswick  (3)  and  Addie 
V.  The  Western  Bank  of  Scotland  (4)  do 
not  apply.  There  was  here  a  fraud,  but 
not  one  in  the  course  of  the  business 
which  the  agent  was  appointed  to  transact. 
There  is  no  evidence  that  the  directors 
authorised  Lea  to  receive  the  money,  and 
to  promise  that  they  would  give  their 
promissory  notes.  There  was  no  question 
left  to  the  jury  as  to  whether  the  conduct 
of  the  directors  was  a  holding  out,  and 
therefore  on  that  point  at  least  there 
should  be  a  new  trial.  The  present  plain- 
tiffs cannot  rely  on  any  course  of  business 
with  other  persons,*  and  there  have  been 
but  four  transactions  with  them.  The 
directors  may  be  liable  on  a  warranty  if 
what  they  did  amounted  to  a  warranty ; 
but  they  cannot  be  liable  for  any  mis- 
representation, unless  that  misrepresenta- 
tion was  actually  and  not  merely  legally 
fraudulent — Beattie  v.  Lord  Ehury  (5), 
Eaglesfield  v.  Lord  Londonderry  (6). 

Lea  cannot  have  held  the  money  de- 
posited with  him  as  agent,  as  is  suggested, 
for  the  depositor  till  the  next  meeting  of 
the  directors,  as  they  never  exercised  any 
discretion,  and  never  rejected  any  loan. 
The  directors  are  not  liable  under  the 
principle  of  Weeks  v.  Propert  (7). 

The  Solicitor-General  (Sir  F,  HerscheU) 
and  Heywoodj  for  the  defendant  society. — 
Before  the  plaintiffs  can  be  entitled  to 
judgment  against  the  society  a  liability 
must  be  shewn  to  have  existed  in  the 
society  before  its  incorporation,  and  then 
it  must  be  shewn  that  that  liability  was 
transferred  to  the  incorporated  society. 

(2)  36  Law  J.  Rep.  Exch.  147 ;  Law  Rep.  2 
Exch.  259. 

(3)  43  Law  J.  Rep.  P.O.  31 ;  Law  Rep  6  P.O. 
394. 

(4)  Law  Rep.  1  H.L.  Cas.  Sc.  App.  145. 

(5)  41  Law  J.  Rep.  Chanc.  804 ;  Law  Rep.  7 
Chanc.  App.  777. 

(6)  Law  Rep.  4  Ch.  D.  693. 

(7)  42  Law  J.  Rep.  C.P.  129;  Law  Rep.  8  C.P. 
427. 
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By  the  4th  section  of  6  &  7  Will.  4.  c.  32 
the  provisions  of  the  Friendly  Society 
Acts  of  10  Geo.  4.  c.  66  and  4  &  5  WiU. 
4.  c.  40  are  extended  to  building  so- 
cieties. It  is  clear  that  a  bailding 
society  has  no  authority  to  borrow  money 
unless  its  rules  specially  authorise  it  to 
do  so — Ex  parte  Williamson  (8)  ;  but  it 
is  also  law  that  a  rule  empowering  the 
trustees  of  a  building  society  to  bor- 
row a  limited  amount  of  money  is  not 
illegal — Laing  v.  Reed  (9) — while  a  rule 
authorising  the  borrowing  of  money  to  an 
unlimited  amount  is  illegal — Be  The  Vic^ 
toria  Permanent  Betiefit  Building  Society 
(10).  The  power,  therefore,  given  by  rule 
12  is  a  good  power.  By  that  rule  the 
society  authorised  the  directors  and  no 
one  else  to  borrow,  and  that  rule  does  not 
give  the  directors  power  to  hold  out  any 
one  else  as  having  authority  to  borrow. 
The  society  can  only  be  boand  by  acts 
done  within  and  pursuant  to  its  rules  by 
those  whom  it  has  authorised  to  do  those 
acts.  In  Richardson  v.  Williamson  (11) 
the  directors  of  a  society  which  had  no 
power  to  borrow  money  were  held  liable 
for  money  lent  to  the  society ;  and  that 
principle  applies  here  where  the  limited 
power  has  been  exceeded.  To  the  ^me 
effect  are  the  decisions  in  Weeks  v.  FrO' 
pert  (7)  and  Fountaine  v.  The  Oarniarthen 
Railway  Company  (12) — in  those  cases,  as 
here,  the  borrowing  was  ultra  vires,  and 
so  void.  The  society  is  at  all  events  not 
liable  unless  the  loan  is  accepted  by  the 
directors,  and  unless  the  borrowing  powers 
have  not  been  exceeded.  The  under- 
taking as  to  the  giving  of  a  promissory 
note  must  be  the  personal  undertaking  of 
Lea. 

This  society  became  incorporated  pur- 
suant to  the  provisions  of  37  &  38  Vict, 
c.  42,  and  by  section  15,  sub-section  4,  of 
that  Act  it  is  enacted  that  "  any  loans  to 
a  society  under  this  Act,  made  before  the 
commencement  of  this  Act,  in  accordance 

(8)  Law  Rep.  5  Chanc.  App.  309. 

(9)  39  Law  J.  Rep.   Chanc.  1  ;   Law  Rep.   5 
Chanc.  App.  4. 

(10)  39  Law  J.  Rep.  Chanc.  628;  Law  Rep.  9 
Eq.  605. 

(11)  40  Law  J.  Rep.  Q.B.  146;  Law  Rep.  6 
Q,B.  276. 

(12)  37  Law  J.  Rep.  Chanc.  429 ;  Law  Rep.  6 
Eq.  316. 


[N.8- 
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with  its  certified  rales,  are  hereby  deolaied 
to  be  valid  and  binding  on  the  sociehr." 
That  is,  in  fact,  a  legislative  declaratum 
of  the  view  of  the  L^slatnre  as  to  the 
position  of  such  societies  as  this,  and 
amounts  to  a  declaration  that  such  a  loan 
as  this  cannot  be  binding  on  the  sodetjr 
after  incorporation,  because  it  was  vSUra 
vires  before  incorporation.     The  plaintiffii 
may  have  been  unaware  of  the  limit  fixed 
by  the  rules,  but  still  they  must  be  bound 
by  that  limit,  and  the  result  must  be  thai^ 
it  the  limit  has  not  been  exceeded  the^ 
will  have  the  security  of  the  Booiety ;  hat 
if  it  has,  they  must  have  recourse  to  the 
directors  as  individuals.     In  Balfowr  v. 
Ernest  (13)   Willes,   J.,   held    that  the 
plaintifis  were  bound  to  know  the  deed 
of  settlement  of  the  company ;  and  to  the 
same  efiect  was  the  decision  in  I%9  Bond 
British  Bank  v.  Twrquand  (14).     Be  The 
Professional  Benefit  Building  Society  (15), 
Be  The  Kent  Building  Society  (16)  and 
Be  The  Vale  of  Neath  Bailway  (17)  were 
also  cited. 

0.  BmsscU  (with  him  Taylor  and  0.  A, 
Bussell),  for  the  plaintifis. — The  conten- 
tion of  the  plaintifis  is  that  both  the 
society  and  the  directors  are  liable. 
These  societies  are  regulated  by  10  Geo. 
4.  c.  56  and  6  &  7  WiU.  4.  c.  32.  The 
rules  of  the  society  are  to  be  submitted  to 
a  barrister  and  certified  by  him,  but  his 
certificate  is  little  more  than  a  ministeml 
act — Laing  v.  Beed  (9).  This  is  a  volun- 
tary association — not  an  incorporated 
entity ;  it  is  a  partnership  governed  bf 
statutes.  The  Ashhury  Company  v.  Eieke 
(18)  was  only  decided  on  the  ground  thai, 
if  all  the  members  of  the  company  hid 
given  the  authority,  they  could  not  have 
done  what  was  attempted.  The  partner- 
ship is  liable  for  the  fraud  of  their  agent 
whom  they  allowed  to  contract  for  loans 
without  any  practical  restriction. 

The  amount  on  mortgage  varied  firom 

(13)  5  Com.  B.  Rep.  N.S.  601 ;  28  Law  J.  Eep. 
C.P.  170. 

(14)  6  E.  &  B.  327. 

(16)  Law  Rep.  6  Chanc.  App.  866. 

(16)  1  Dr.  &  S.  417;  30  Law  J.  Rep.  Chanc 
785. 

(17)  3  De  Gex  &  S.  149;  18  Law  J.  Bep. 
Chanc.  265. 

(18)  44  Law  J.  Rep.  Exch.  186;  LawBep.7& 
&  I.  App.  053. 
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day  to  day ;  no  one  effecting  a  loan  could 
gnard  bimself,  because  no  one,  except  the 
secretary,  knew  the  state  of  affairs. 

Assuming  the  loan  was  ultra  vires,  still 
the  society  put  Lea  in  the  position  of  being 
able  fraudulently  to  represent  that  the 
borrowing  limit  was  not  exceeded ;  the 
Bocieiy  must,  therefore,  be  liable.  The 
liability  of  the  society  cannot  be  limited  to 
the  amount  of  the  benefit  it  has  received. 
No  such  limit  of  liability  is  imposed  in 
any  of  the  decided  cases. 

A  corporation  is  bound  by  the  wrongful 
act  of  its  agent  no  less  than  an  individual, 
if  the  act  is  within  the  scope  of  the  agent's 
authority — MacJcay  v.  The  Commercial 
Bank  of  New  Brun  notch  (3),  Houldsworth 
▼.  The  Oity  of  Glasgow  Bank  (19),  Swift  v. 
Winterhotham  (20). 

Here  the  whole  business  of  borrowing 
money  was  left  to  Lea.  There  is  no 
delegation  by  the  directors.  Lea,  by  the 
oonstitution  of  the  society,  was  the  person 
to  transact  all  business. 

The  directors  are  liable — first,  because 
they  authorised  Lea  to  obtain  loans, 
undertaking  to  give  their  promissory  notes 
as  collateral  security ;  secondly,  they  au- 
thorised him  to  warrant  for  them  that 
the  society  had  power  to  borrow  money — 
that  is,  that  the  borrowing  powers  had 
not  been  exceeded. 

First,  by  rule  12,  the  directors  may 
giye  such  security  as  they  think  proper. 
They  uniformly  signed  the  notes,  and  not 
as  directors,  but  in  their  own  names. 
The  authority,  therefore,  is  made  out. 
Secondly,  as  to  the  authority  to  warrant, 
in  Weeks  v.  Propert  (7)  it  was  held  that 
the  signature  by  a  director  was  a  warranty 
of  authority  that  the  directors  had  power 
to  issue  debentures  which  would  bind  the 
company.  Bichardson  v.  Williamson  (11), 
Weir  V.  Bell  (21),  Swire  v.  Francis  (22) 
and  OoUen  v.  Wright  (23)  were  also  cited. 

OrampUmy  in  reply. 

Cur,  adv.  vulL 


(19)  Law  Rep.  5  App.  Gas.  317. 

(20)  42  Law  J.  Rep.  Q.B.  111  ;  Law  Rep.  8 
a.B.  244. 

(21)  47  Law  J.  Rep.  Exch.  704 ;  Law  Rep.  3 
Tg^  D  238 

(22)  47  Law  J.  Rep.  P.O.  18;  Law  Rep.  3 
App.  Oat.  106. 

(28)  8  R  &  B.  647 ;  27  Law  J.  Rep.  Q.B.  217. 


Bramwell,  L.J.  (on  March  7). — I  am 
of  opinion  that  the  judgment  should,  as 
far  as  it  stands  against  the  society,  be 
reversed,  and  that  the  judgment  should 
be  given  for  the  society  on  the  ground 
put  in  argument  by  the  Solicitor- General. 
This  society  before  it  was  incorporated 
was  not  a  society  with  any  implied 
power  in  the  partners  thereof  to  borrow. 
The  rules  which  were  adopted  allow 
the  directors  to  borrow  a  certain  amount, 
and  but  for  the  provisions  of  that  rule, 
and  save  according  to  that  rule,  the 
directors  could  have  no  power  to  borrow 
at  all.  Rule  12  authorised  the  borrowing 
of  a  certain  amount,  and  to  that  amount 
the  directors  were  the  agents  of  the 
society  to  bind  it.  In  the  present  case 
they  had  exceeded  their  power  in  re- 
spect of  borrowing  money  at  the  time 
when  the  money  in  question  in  this  case 
was  borrowed.  They  had,  therefore,  no 
power  to  bind  the  society,  and  the  society 
cannot  be  bound. 

Then  it  is  said  that  there  was  a  holding 
out  that  the  society  had  power  to  borrow. 
Now  the  only  holding  out  was  that  the 
society  had  authority  to  borrow  within 
the  limits  allowed  by  the  rules. 

The  question  then  arises,  whether  the 
individual  defendants — ^the  individual  di- 
rectors, that  is — are  liable.  I  own  I  have 
grave  doubts  as  to  this.  There  is  no  fraud 
alleged :  the  document  signed  by  Lea  was, 
if  it  was  an  agreement  at  all,  either  an 
agreement  by  himself  personally,  or  on  be- 
half of  the  company,  and  not  on  behalf  of 
the  directors.  There  was  no  fraud ;  there 
was  the  customary  careless  negligent 
indifference  of  people  who  make  rules  and 
then  disregard  them.  It  is  said  that  it 
was  agp?eed  that  the  directors  would  give 
their  promissory  notes ;  it  is  said  that  Lea 
made  such  an  agreement.  I  do  not  think 
that  Lea  did  so  personally  or  by  himself 
as  the  agent  of  the  society.  He  had  no 
authority  to  do  what  he  did  and  it  does 
not  follow  that  because  what  he  did  did 
not  bind  the  society,  therefore  it  must 
bind  some  one  else.  I  think,  therefore, 
that  there  was  no  agreement  on  the  part 
of  the  individual  defendants  to  give  these 
notes.  It  is  said  on  the  authority  of 
OoUen  V.  Wright  (23)  and  Bichardson  v. 
Williamson  (11)  tix&t  the  defendants,  the 
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directors,  purported  to  act  under  the  au- 
thority of  the  society,  and  that  they 
therefore  undertook  to  the  plaintiff  that 
they  had  such  authority.  To  me  it  is 
difficult  to  see  this.  All  that  they  did 
was  to  let  Lea  say  that  he  had  the  au- 
thority of  the  society  to  receive  the 
money.  It  is  difficult  to  see  that  that 
would  hring  them  within  the  principle 
of  the  cases  referred  to.  It  is  manifest 
that  if  Lea  were  solvent  he  would  he 
liahle,  as  he  assumed  to  have  the  au- 
thority of  the  society  to  receive  money 
when  he  had  it  not.  Lea  himself  mieht 
indeed  have  a  remedy  against  the  defen- 
dant directors,  and  this  would  seem  to 
shew  that  the  remedy  of  the  plaintiffs  is 
against  Lea  and  not  against  the  defendant 
directors.  This  difficulty  is  not  removed, 
hut  the  two  Lords  Justices  think  that 
the  plaintiff  is  entitled  to  recover  against 
the  directors  ;  the  same  view  was  taken 
by  the  Divisional  Court,  and  especially 
by  Mr.  Justice  Lindley.  I  do  not  venture 
therefore  to  differ,  so  that  in  the  result 
the  appeal  of  the  society  will  be  allowed 
and  the  appeal  of  the  directors  will  be 
dismissed. 

Baqgallat,  L.J. — The  action  in  which 
these  appeals  have  been  brought  was  ori- 
ginally commenced  for  the  recovery  of 
five  several  sums  of  money,  which  it  was 
alleged  by  the  plaintiffs  had  been  lent  by 
them  to  the  Brunswick  Benefit  Building 
Society,  the  defendants  to  the  action 
being  the  society  and  its  six  directors. 
The  loan  of  four  of  the  five  sums  was 
admitted  by  the  society,  and  the  amounts 
having  been  paid  into  Court  were  accepted 
by  the  plaintiffs.  The  action  became  thence- 
forth an  action  for  the  recovery  of  lOOi., 
alleged  to  have  been  lent  by  the  plaintiffs 
to  the  society  on  the  29  th  of  October, 
1878,  and  which  was  the  latest  in  date 
of  the  loans  before  mentioned.  It  is 
consequently  immaterial  to  consider  the 
circumstances  of  the  earlier  loans,  except 
so  far  as  they  illustrate  the  mode  in 
which  the  loan  transactions  of  the  society 
were  carried  out. 

The  society  was  established  in  the  year 
1871,  its  rules  being  duly  certified  in 
accordance  with  the  provisions  of  the 
statute  (j  &  1  Will.  4.  c.  32.    The  first 
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rule  defined  the  objects  of  the  sociefy, 
which  were  the  usual  objects  of  a  Benefit 
Building  Society;   the  second  provided 
for  the  government  of  the  society  by  a 
board  of  directors  consisting  of  six  share- 
holders, who  were  to  meet  once  in  everjr 
fortnight,  or  ofbener,  if  necessary,  to  tram- 
act  business,  and  who  were  to  determine 
all  matters  provided  for  or  not  provided 
for  by  the  rules,  and  by  the  12th  mle 
the  directors  were  empowered  to  borrow 
mohey  for  the  purposes  of  the  society, 
and  to  give  such  security  for  the  same  u 
they  might  think  proper,  but  the  tdiJ 
amount  to  be  so  borrowed  was  not  at 
any  time  to  exceed  two-thirds  of  the 
amount  for  the  time  bein^  secured  hj 
the  mortgages  of  the  society.      Under 
this  power  the  directors  borrowed  ki^ 
sums  of  money,  and  the  mode  in  which 
the  several  loan  transactions  were  carried 
out  was  as  follows :  Any  person  desirous 
of  lending  money  to  the  society,  paid  it 
to  the  firm  of  Keighley  Lea  A  Co.,  at 
their  offices  in  Manchester,  taking  in  re* 
turn  their  receipt  for  the  amount  so  paid 
in  a  form  to  which  I  shall  have  oooasioii 
presently  to  more  particularly  refer,  and 
such  receipt  was  subsequently  exchanged 
for  a  promissory  note  in  ^vour  of  the 
lender  signed  by  the  directors  for  tlie 
time  being  of  the  society. 

It  should  be  stated  that  by  the  lOtli 
rule  of  the  society  Messrs.  Keighlev  Lee 
Sd  Go.  were  appointed  the  secretaries  to 
the  society,  their  duties  being  defined  bj 
several  other  rules.  The  32nd  has  been 
relied  on  by  the  plaintiffs,  and  I  may 
conveniently  mention  it  now :  it  is  in  tlieee 
terms : — 

*'  The  secretaries  shall  superintend  and 
direct  the  general  business.  They  shall 
keep  the  accounts  in  such  a  manner  as 
shall  be  satisfactory  to  the  board ;  thej 
shall  call  all  meetings,  whether  of  the 
board  or  the  society ;  they  shall  attend 
all  meetings,  take  minutes  and  furnish 
any  information  in  their  power,  and  fuUj 
attend  to  every  duty  pertaining  to  that 
office  in  consideration  of  which  uiey  shall 
receive  from  the  funds  the  sum  of  one  per 
cent,  upon  all  receipts.  They  shall  be  at 
liberty  to  appoint  a  person  to  act  fi>r 
them  in  their  absence. 

This  authority  in  terms  confers  upon 
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MsretftrieB  a  considerable  amonnt  of 
Tity  in  respect  of  the  management 
)  sooieiy'B  a&irs,  but  it  most  be 
in  mind  that  the  duties  and  powers 
)  directors  are  at  least  as  clearly 
d  hy  the  mles,  and  that  the  exer- 
f  the  power  of  borrowing  is  clearly 
I  in  the  directors. 

appears  from  the  evidence  that  the 
Dffs  of  the  directors  were  held  and 
if  the  business  of  the  company  was 
loted  at  the  offices  of  Messrs. 
ley  Lea  &  Co.,  who  acted  in  the 
tapacily  for  several  other  benefit 
Qg  societies. 

the  29th  of  October,   1878,   the 
iff,  Joseph  Ghapleo,  took  the  sum  of 

0  the  offices  of  Keighley  Lea  &  Go., 
lid  it  to  a  Mr.  Fazakerly,  a  clerk  of 
rm.    A  receipt  was  handed  to  him 

fbllowine  terms : — 
eeeived  from  Mr.  Joseph  Ghapleo, 

1  OJdham  Boad,  Manchester,  the 
f  lOOl.  as  a  loan  to  the  Brunswick 
ment  Building  Society;  and  we 
f  undertake  to  procure  the  pro- 
7  note  of  the  directors  for  the  said 
f  1002.    Keighley  Lea  &  Go.,  Secre- 

bj  Alfred  Fazakerly." 
>  circumstances  under  which  the 
WBS  taken  to  the  offices  of  Keighley 
;  Go.,  and  the  receipt  given  for  it, 
in  all  respects  similar  to  those 
which  the  four  previous  loans  had 
uade  by  the  plaintiffs. 
m  the  occasion  of  each  of  the  pre- 
loans  the  receipt  was  given  by 
erly,  and  the  promissory  note  of 
rectors  for  the  time  being  was  sub- 
itly  given  in  exchange  for  the 
b.  Several  weeks,  and  upon  one 
yn  as  much  as  three  months,  elapsed 
^e  notes  were  given,  but  when 
they  bore  the  dates  of  the  re- 
re  receipts. 

16  two  months  after  the  receipt  for 
)0l,  had  been  given,  Keighley  Lea, 
inoe  the  year  1874  had  alone  con- 
id  the  firm  of  Keighley  Lea  &  Go., 
ided  without  having  procured  from 
rectors  a  promissory  note  in  favour 
\  plaintiffs  in  accordance  with  the 
taking  contained  in  the  receipt,  nor 
ly  gnoh  nronuBSOzy  note  in  &ct  ever 
to  Hie  pJaintiffs. 
foL.  60.— QJB.,  C J".  &  ExcH. 
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The  action  was  thereupon  commenced, 
as  already  mentioned,  to  recover  the 
amount  of  all  the  five  loans,  the  pro- 
missoiy  notes  given  for  the  four  earlier 
loans  still  remaining  unpaid. 

With  the  view  of  keeping  the  nature 
of  the  loan  transactions  free  from  com- 
plication I  have  hitherto  abstained  from 
directing  attention  to  the  fact  that  for 
some  time  previously  to  October,  1878, 
the  total  amount  of  the  money  borrowed 
on  account  of  the  society  considerably 
exceeded  that  which  the  directors  were 
empowered  to  borrow ;  but  this  ^t  is  the 
basis  of  the  defence  of  the  society  to  the 
plaintiffs'  claim. 

Upon  the  trial  Lord  Goleridge  sub- 
mitted the  two  following  questions  to  the 
jury: — 

First,  Did  the  defendant  society  hold 
out  Keighley  Lea  to  the  plaintiffs  as 
having  authority  to  receive  this  loan  on 
their  behalf  on  the  terms  on  which  it  was 
received?  Second,  Did  the  defendant 
directors  ? 

To  both  of  these  questions  the  jury 
gave  answers  in  the  affirmative. 

This  was  on  the  20th  of  March,  1880, 
and  on  the  24!th  of  April  the  learned 
Judge  directed  that  judgment  should  be 
entered  for  the  plaintiffs  against  both  sets 
of  defendants. 

From  this  judgment  both  the  society 
and  the  directors  have  appealed  to  this 
Gourt  on  the  ground  that  upon  the 
findings  of  the  jury  the  judgment  so 
directed  to  be  entered  against  them  was 
wrong. 

Shortly  after  the  trial  this  Gourt,  upon 
the  application  of  the  defendant  directors, 
and  by  way  of  appeal  from  the  Divisional 
Gourt,  granted  a  rule  nin  for  a  new  trial, 
and  directed  that  cause  should  be  shewn 
at  the  same  time  that  the  appeals  were 
heard.  We  have  consequently  now  to 
dispose  of  both  appeals,  and  of  the  direc- 
tors' application  for  a  new  trial. 

It  may  be  mentioned  that  a  rule  nisi 
for  a  new  trial  has  been  obtained  by  the 
society  in  the  Divisional  Gourt»  but  the 
argument  upon  the  rule  has  been  post- 
poned until  after  these  appeals  have  been 
disposed  of.  I  will  consider  first  the 
appeal  of  the  society. 

The  judgment  of  Lord  Goleridge  from 
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whiob  the  society  has  appealed  was  ap- 
parently based  upon  the  following  con- 
siderations :  that  the  society  not  being  a 
corporation,  might  as  a  body,  just  as  any 
other  co-partnership  might  as  a  body 
know,  and  so  act  upon  their  knowledge, 
as  to  sanction  the  proceedings  of  Keighley 
Lea ;  that  of  this  knowledge  and  of  their 
so  acting  upon  it  abundant  evidence  had 
been  given  against  the  society ;  and  that 
the  society  having  put  its  agent  in  its 
place  to  do  the  very  acts  for  it  which  he 
did  must  be  answerable  for  the  manner 
in  which  he  conducted  himself  in  doing 
those  acts.  It  had  been  pressed  upon 
Lord  Coleridge,  as  it  has  been  upon  us, 
that  the  society  had  no  authority  to 
borrow  beyond  the  limit  ascertained  by 
the  12th  rale,  and  that  it  could  not  ratify 
the  acts  of  its  directors  in  so  borrowing ; 
but  he  was  of  opinion  that  that  argument 
was  not  well  founded.  Differing,  as  I 
feel  bound  to  do,  from  the  view  so  taken 
by  Lord  Coleridge  of  the  liability  of  the 
society  in  respect  of  the  borrowings 
beyond  the  prescribed  limits,  I  proceed 
to  state  the  grounds  upon  which  I  have 
arrived  at  a  conclusion  di£ferent  firom 
that  arrived  at  by  him.  Benefit  building 
societies  established  under  the  Act  6  &7 
Will.  4.  c.  32  have  no  power  to  borrow 
unless  it  has  been  conferred  upon  them 
by  their  certified  rules.  The  authorities 
upon  this  point  are  numerous  and  free 
from  doubt.  If  it  be  necessary  to  men- 
tion one,  I  will  refer  to  the  case  of  The 
Professional  Benefit  Building  Society  (15) 
in  which  Lord  Justice  James  stated  the 
well-recognised  proposition  in  the  follow- 
ing terms :  "A  society  of  this  kind  is  not 
entitled  to  borrow  money  except  under  a 
particular  rule ;  it  is  no  part  of  its  busi- 
ness to  borrow  money ;  "  and  if  a  limited 
power  is  conferred  upon  a  society  by  its 
mles,  the  limits  so  prescribed  ought  not 
to  be  exceeded,  and  any  borrowing  in 
excess  of  the  limits  is  a  wrongful  act. 

In  the  case  which  we  are  now  con- 
sidering, the  power  of  borrowing  had 
been  exhausted  previously  to  the  month 
of  October,  1878,  when  the  1002.  was 
received  from  the  plaintiffs,  and  the 
society  had  not  at  this  time  any  power  or 
right  to  borrow  that  or  any  other  sum ; 
and  whether  the  lOOL  was  borrowed  by 


Eleighley  Lea  upon  his  own  respoiudbiHfeif 
or  pursuant  to  instructions  given  to  him 
by  the  directors,  or  by  their  implied 
authority,  it  was  in  my  opinion  equally  a 
wrongful  act. 

The  acts  of  the  directors  could  in  do 
way  give  effect  to  this  which  was  in  itMlf 
unhbwful,  nor  in  my  opinion  wonld  the 
assent  of  every  shareholder  to  the  trus- 
action  make  it  binding  upon  the  eodelj, 
as  a  society,  whatever  might  have  beea 
the  liability  of  individual  shareholden. 

The  observations  of  the  Lord  OhiB- 
cellor  upon  this  subject  in  The  AMwnt 
Railway  Carriage  Company  v.  JEUche  (18) 
appear  to  me  to  support  this  view,  thoo^ 
Lord  Coleridge  was  apparently  of  a  dif- 
ferent opinion.  If  the  Bodety  had  r^ 
ceived  the  benefit  of  1002. — ^i^  for  instance^ 
that  amount  had  found  its  way  to  the 
credit  of  their  banking  account — ^theplaiii- 
tiffs  might,  upon  the  authority  of  some 
of  the  decisions  which  have  been  cited  in 
their  behalf,  have  been  enabled  to  estab- 
lish a  claim  against  the  society  to  the 
extent  of  the  benefit  derived  by  them 
from  the  transaction ;  but  no  such  benefit 
was  derived  by  the  society  from  the  tram- 
action  with  which  we  are  dealing. 

Our  attention  was  particularly  directed 
during  the  argument  by  the  counsel  for 
the  plaintiffs  to  the  observations  of  Lord 
Hatherley  in  the  case  of  Houldiworik  t. 
The  Oity  of  Olasgow  Bank  (19),  to  tf» 
effect  that  a  corporation,  as  much  as  an 
individual,  is  bound  by  the  wrongtid  adbi 
of  its  agent,  and  that  the  result  of  mis- 
representations by  an  agent  must  take 
effect  in  the  same  manner  against  a  oo^ 
poration  as  it  would  against  an  individaaL 
To  the  general  princi^es  involved  in  tiieea 
observations  of  Lord  Hatherley,  especianj 
as  applied  to  the  case  then  under  oonsi- 
deration,  I  give,  as  I  am  bound,  a  vmAj 
assent ;  but  it  is  clear,  when  the  oaae  li 
examined,  that  Lord  BLatherley  is  referring 
to  an  agent  acting  within  the  scope  of  hu 
authority,  and  I  cannot  assent  to  the  pro- 
position that  either  the  directors,  as  snch, 
or  Keighley  Lea,  as  secretaxy,  were  aotisg 
within  the  scope  of  their  auUiority  when 
they  purported    to    borrow    money  on 
account  of  the  company  at  a  time  when 
the  society  had  not  to  their  knowledge 
any  power  or  authoritj  whatever  to  aeoept 
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a  loan.  The  cases  of  Barwiek  v.  TJie 
MngUsh  Joini^Stock  Company  (2)  and 
Maekay  y.  The  Oommeroial  Bank  (3), 
which  were  relied  npon  by  the  plain- 
ti&y  were  also  cases  in  which  the  agent 
was  acting  within  the  scope  of  his  antho- 
rify. 

Had  it  been  the  case,  the  other  facts 
remaining  the  same,  that  the  society  had 
not  exhausted  its  borrowing  powers  at 
the  time  when  the  1002.  was  received 
from  the  plaintiffs,  it  might  probably  have 
been  held  that  the  directors  and  Keighley 
Lea  were  acting  within  the  scope  of  their 
authority  in  receiving  thQ  money,  and 
that  the  society  were  liable  for  the  sab- 
sequent  misconduct  of  its  secretary.  It 
has  also  been  urged  upon  us  that  the 
plaintiffs  had  no  means  of  knowing  or 
ascertaining  whether  the  society  had  ex- 
hausted its  powers  of  borrowing,  or 
whether  indeed  there  was  any  limit  to 
such  power.  To  this  argument  I  can 
only  reply  that  persons  who  deal  with 
corporations  and  societies  that  owe  their 
constitution  to,  or  have  their  powers  de- 
fined or  limited  by.  Acts  of  Parliament,  or 
are  regulated  by  deeds  of  settlement  or 
rules  deriving  their  effect  more  or  less 
from  Acts  of  Parliament,  are  bound  to 
know  or  to  ascertain  for  themselves  the 
nature  of  the  constitution,  and  the  extent 
of  the  powers  of  the  corporation  or  society 
with  which  they  deal.  The  plaintiffs  and 
everrone  else  who  have  dealings  with  a 
building  socieiy  are  bound  to  know  that 
such  a  society  has  no  power  of  borrowing 
except  such  as  is  conferred  upon  it  by  its 
roles,  and  if  in  dealing  with  such  a  society 
they  neglect  or  fidl  to  ascertain  whether 
it  has  the  power  of  borrowing,  or  whether 
any  limited  power  it  may  have  has  been 
exceeded,  they  must  take  the  conseq  uences 
of  their  carelessness.  It  may  be  uiat  the 
plaintiffs  in  the  present  case  have  been 
misled  by  the  representations  or  conduct 
of  others  into  the  belief  that  the  company 
had  full  authority  to  accept  the  loan  from 
them ;  that  is  a  question  which  I  shall 
have  to  consider  when  dealing  with  the 
other  appeal.  Such  representations  or 
conduct  may  doubtless  give  rise  to  a 
olaim  against  the  parties  making  such 
muutsproeontations  or  so  conducting  them- 
toelveSi  but  in  my  opinion  they  can  in  no 
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way  give  rise  to  or  support  a  claim  against 
the  society. 

Holding  these  views  upon  the  facts  of 
the  case,  I  am  of  opinion  that  the  appeal 
of  the  society  should  be  allowed. 

But  it  is  said  that  the  judgment  of 
Lord  Coleridge  ought  not  to  be  reversed, 
having  regard  to  the  finding  of  the  jury 
that  the  society  held  out  Keighley  Lea 
to  the  plaintiffs  as  having  authority  to 
receive  this  loan  on  their  behalf  on  the 
terms  upon  which  it  was  received.  I  am 
of  opinion  that  the  jury  ought  not  to  have 
so  found,  in  point  of  law,  whatever  con- 
clusion they  might  arrive  at  from  the 
facts.  The  society  could  only  hold  out 
to  the  plaintiffs  that  Keighley  Lea  had 
such  authority  in  one  or  other  of  two 
ways.  It  might  have  been  so  represented 
by  the  rules  of  the  society  ;  but  the  rales, 
taken  in  connection  with  the  admitted 
&ct  that  the  powers  of  borrowing  were 
exhausted,  negative  any  snch  authority. 
The  only  other  way  in  which  such  a  re- 
presentation could  be  made  so  as  to  bind 
the  society  would  be  by  the  directors 
acting  within  the  scope  of  their  authority, 
and  this  is  apparently  the  view  adopted 
by  Lord  Coleridge  ;  but  it  was  not,  in  my 
opinion,  as  I  have  already  pointed  out, 
within  the  scope  of  the  authority  of  the 
directors  to  make  such  a  representation 
as  the  one  found  by  the  jury  to  have  been 
made.  Whether  the  socie|^  held  out 
Keighley  Lea  to  the  plaintifts  as  having 
authority  to  accept  the  loan  of  lOOZ.,  was, 
in  my  opinion,  a  question  of  law  for  the 
Judge  to  decide,  notwithstanding  the  find- 
ing of  the  jury.  Then,  as  regards  the  ap- 
peal of  the  directors,  the  judgment  of 
Lord  Coleridge  appears  to  have  proceeded 
upon  the  view  that  there  was  ample  evi- 
dence that  the  directors  held  out  Keighley 
Lea  to  the  plaintiffs  as  authorised  to 
undertake  for  them  that  they  would  give 
their  promissory  notes  on  the  receipt  of 
moneys  paid  as  the  1001.  was  paid,  and 
that  they  are  consequently  bound  by  his 
undertaking,  and  must  either  give  their 
promissory  note,  or,  in  the  events  which 
have  happened,  pay  the  money. 

I  do  not  dissent  from  this  view  of  the 
case,  but  I  prefer  rather  to  rest  my  own 
decision  upon  the  grounds  assigned  by 
Mr.  Justice  Lindley  when  the  rule  nisi 
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for  a  new  trial  was  refused  in  the  Divi- 
sional Court. 

The  evidence,  into  which  I  need  not 
enter  in  detail,  satisfies  me  that  after  the 
directors  well  knew  that  the  powers  of 
borrowing  had  been  exhausted,  and  that 
any  further  borrowing  would  be  contrary 
to  the  constitution  ana  rules  of  the  society, 
and  therefore  wrongful,  they  authorised 
Keighley  Lea  to  continue  receiving  money 
by  way  of  loan  on  account  of  the  com- 
pany, and  to  do  so  in  the  same  way  as  he 
had  previously  received  money  before  the 
borrowing  powers  were  exhausted.  Thus 
the  plaintiffs,  who  had  lent  money  to  the 
company  before  its  borrowing  powers 
were  exhausted,  finding  a  continuation  of 
the  same  mode  of  receiving  money  on 
loan,  were  naturally  led  into  the  belief 
that  Keighley  Lea  still  had  authority  to 
receive  their  money,  and  they  advanced 
this  lOOZ.  accordingly.  I  am  of  opinion 
therefore  that  the  appeal  of  the  directors 
should  be  dismissed.  As  regards  the  rule 
nisi  for  a  new  trial  obtained  in  this  Court 
by  the  directors,  I  am  of  opinion  that  it 
should  be  discharged. 

We  have  the  whole  of  the  materials 
before  us  necessary  for  finally  determining 
the  questions  in  dispute.  Moreover,  I  am 
of  opinion  that  even  if  as  has  been  con- 
tended there  was  any  misdirection  at  the 
trial — as  to  which  I  desire  to  bo  considered 
as  not  expressing  an  opinion — no  substan- 
tial wrong  or  miscarriage  has  been  thereby 
occasioned  to  the  defendants,  the  directors ; 
and  the  3rd  rule  of  the  39th  Order,  and  the 
10th  rule  of  the  40th  Order  are,  in  my 
opinion,  clearly  applicable. 

Brett,  L.J.  —  On  this  appeal  there  must 
be  judgment  for  the  society,  notwith- 
standing the  findings  of  the  jury.  If 
the  answer  to  the  first  question  left  to  the 
jury  at  the  trial  means  that  the  society 
authorised  Lea  to  hold  out  anything  to  the 
plaintiffs,  then  there  was  no  evidence  for 
the  jury  as  to  that  proposition,  and  it  is 
admitted  that  no  future  evidence  could 
be  given  on  that  point.  If  it  were  true 
that  cveiy  member  of  the  society  agreed  to 
accept  the  loan,  and  had  authorised  Lea  to 
receive  money,  still  the  society  as  a  society 
could  not  be  sued.  The  meaning  of  the 
question  was  not  that  the  society  did  or 


oould  authorise  Lea  otherwise  than  by  or 
through  the  directors.  But  in  any  cue 
there  is  no  evidence  to  support  the  finding 
of  the  jury.  It  appears  to  me  that  when 
the  money  was  paid  to  Lea  it  was  ac- 
cepted as  a  loan  to  the  society.  Now  the 
directors  of  the  society  could  not  do  this. 
If  the  society  had,  on  the  fiaoe  of  its  con- 
stitution, an  unlimited  power  of  borrowing, 
but  had  given  a  secret  order  to  its  agents 
not  to  exceed  a  certain  amount,  and  an 
agent  did  exceed  that  amount,  the  sooie^ 
would  be  bound ;  but  where  a  aocieij  n 
limited  in  its  power  of  borrowing,  then 
everyone  who.  deals  with  such  a  society 
is  bound  to  know  that  there  is  a  limit  to 
the  power  of  borrowing  and  to  enquire 
what  limit  is  fixed  either  by  statute  or  b^ 
the  constitutions  of  the  society.  This 
society  did  fix  the  limit  of  the  power  of 
the  directors  to  borrow — that  limit  was 
exceeded ;  the  plaintiff  did  not  enquire 
and  was  not  aware  of  this — that  was  his 
misfortune ;  but  it  is  a  misfortune  whicb. 
bars  him  from  recovering  against  the 
society. 

It  is  suggested  that  the  society  autho- 
rised Lea  to  hold  himself  out  as  a  person 
empowered  to  accept  loans.     I  think  the 
society  did  do  so  by  means  of  the  directon. 
But  the  directors  had  no  authority  to 
do  this ;  and  there  is,  in  my  opinion,  no 
ground  on  which  the  finding  of  the  iaiy 
against  the  society  can  be  maintained,  so 
that  our  judgment  should  be  in  fitvonr  of 
the  society,  and  the  motion  for  anew  iriil 
then  becomes  inunaterial.     There  remsins 
the  direction  as  to  the  directors.    It  is 
clear  that  there  is  no  evidence  of  frvid; 
but  assuming  that  there  was  no  fraud 
I  am  of  opinion  that  the  directors  are 
bound,  and    that  for  two    independent 
reasons.     The  directors  had  authorit?  to 
issue  advertisements  for  loans ;  they  diaao, 
and  these  advertisements  were  invitatums 
to  persons  to  lend  their  money  to  Lea  on 
ceHain  terms.     The  moment  that  anyone 
lent  his  money  to  Lea  there  was,  I  think,  a 
loan  on  certain    terms-— on    the  terms, 
amongst  others,  that  the  directors  wonU, 
not  on  behalf  of  the  society,  but  as  thrau 
selves  principals,  give  their  promissory 
note,  so  that  they  would  be  savetieB  tit 
the  loan.    The  directors  authorised  Left 
and  his  predecessors  to  issue  this  advw- 
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taaemeiit  for  monihs  if  not  for  years. 
The  evidence  shews  that  the  money  was 
aooepted  as  a  loan  to  the  society ;  and  it  is 
a  fiust  that  its  acceptance  was  reported  to 
the  directors,  not  for  them  to  consider 
whether  they  wonld  accept  the  loan,  but 
merely  that  they  might  know  a  loan  had 
been  accepted.  A  mark  was  pnt  in  a  book 
against  all  the  loans,  and  this  mark  shews 
the  knowledge  by  the  directors  that  the 
loan  had  in  each  case  been  notified  to 
them,  and  the  evidence  shews  that  they 
were  aware  of  the  form  of  the  receipt 
which  had  for  years  been  given.  The 
caations  evidence  .given  by  Smith  may 
appear  to  bear  the  construction  that  he 
hftd  not  seen  the  receipts ;  bat  I  think  the 
jury  had  a  right  to  scan  that  evidence 
with  care,  and  that  they  were  justified  in 
saying  by  their  verdict  that  ifc  was  idle  to 
suppose  that  the  directors  had  never  seen 
the  form  of  receipt.  These  receipts  were 
invariably  in  the  same  form  and  were 
given  to  everyone  who  lent  to  the 
society.  It  must  be  taken  that  in  every 
case  the  money  deposited  was  treated  as 
a  loan,  aud  that  in  every  case  the  directors 
gave  their  promissory  note.  It  is  then 
urged  that  the  directors  told  Lea  not  to 
receive  or  advertise  for  any  more  money. 
They  did  not,  however,  withdraw  the  pre- 
vious advertisements,  so  that  to  those 
who  had  seen  them  there  was  no  more  a 
oeaaing  to  receive  money  than  if  a  trades- 
man who  was  in  the  habit  of  advertising 
were  to  cease  to  advertise,  yet  to  keep 
hia  shop  open,  and  then  to  assert  that  he 
had  cc»8ed  to  deal  on  the  terms  an- 
nounced in  those  advertisements.  The 
directors  never  ordered  Lea  not  to  receive 
any  more  money,  and  never  told  him  to 
revise  money  brought  through  former  ad- 
vertisementSy  so  that  the  plaiotifi^,  who 
had  seen  the  former  advertisements,  had  a 
light  to  bring  their  money  to  Lea,  and 
were  justified  in  offering  it  to  be  received 
on  the  old  terms. 

What,  in  the  next  place,  is  the  con- 
struction to  be  placed  on  the  receipt,  the 
form  of  which  it  is  clear  was  known  to 
the  directors  P  It  is  clear  that  it  imports 
that  the  money  was  lent  to  the  society. 
The  directors  were  not  bound  to  affix  their 
names  to  promiBSory  notes  unless  they 
oontraoted  so  to  do ;  but  the  course  of 


dealing  shews  that  the  a^eement  was 
that  every  lender  was  to  nave  the  per- 
sonal obligation  of  the  directors.  Can 
it  be  that  the  society  was  to  undertake 
that  the  directors  should  give  the  promis- 
sory notes?  Surely  not;  the  promise 
was  one  by  the  directors,  not  by  the 
society.  The  society  accepted  the  loan, 
but  the  society  was  not  bound  to  get  the 
signature  of  the  directors.  For  that 
period  of  time  during  which  the  money 
was  in  Lea's  hands,  and  before  the 
directors  had  signed  the  notes,  the  lender 
was  intended  to  have  the  security  not  of 
the  society  but  of  the  directors.  Such 
was  the  intention  of  the  parties,  as  is 
shewn  by  the  receipt,  which  further 
shews  that  Lea  was  authorised  to  repre- 
sent that  the  directors  would  give  to 
the  lender  their  promissory  note.  The 
directors  therefore  are  personally  liable. 
If  I  am  in  error  as  to  the  construction  to 
be  put  on  this  receipt,  then  I  think  that 
there  was  a  representation  made  by  the 
authority  of  the  directors  that  the  money 
was  accepted  as  a  loan  by  the  society, 
that  is  a  representation  by  the  directors 
that  they  were  authorised  to  borrow  for 
the  society ;  and  if  so,  the  facts  bring  the 
case  within  the  authority  of  Gollen  v. 
Wright  (23). 

If,  again,  there  was  a  promise  by  the 
directors  on  behalf  of  the  society  that 
the  society  would  procure  their  signature 
to  the  promissory  notes,  then  there  was 
a  warranty  by  them  that  they  were 
agents  with  an  authority  which  they  did 
not  possess.  If  there  was  a  holding  out 
by  them,  then  the  case  is  within  OoUen  v. 
Wright  (23),  and  there  is  no  difference 
between  the  cases.  It  appears  to  me 
that  these  directors  put  a  construction  of 
their  own  on  this  receipt  by  a  course 
of  conduct  pursued  with  regularity  for 
years,  and  tluit  they  treated  the  money  as 
a  loan  from  the  moment  it  was  given  to 
Lea.  They  are  therefore  personally  liable. 

Judgment  for  the  society,  and  against 
the  directors, 

Solicitora — £.  W.  Le  Bichoi  agent  for  Cobbett  & 
Co.,  Manchester,  for  plainti& ;  E.  W.  Le  Kiche, 
agent  for  Hey  wood  &  Son,  Manchester,  for  the 
society ;  G.  W.  Worthington,  agent  for  Sale  & 
Ho.,  Manchester,  for  the  directors. 
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Ohamperty — Loan  to  he  repaid  by  the 
result  of  Litigation, 

An  agreement  for  the  repayment  of  a  loan 
was  as  follows :  **  In  consideration  of  your 
advancing  my  solicitors  30Z.,  I  agree  to  pay 
you  one-third  of  the  amount  of  any  da/mages 
recovered  in  my  action  now  pending  against 
the  London  and  North  Western  Railway 
Company,  In  case  I  should  not  obtain  a 
verdict  you  are  not  to  have  any  claim  what" 
ever  on  me  in  respect  of  such  advance,  and 
in  case  a  verdict  is  obtained  the  one-third 
above  mentioned  is  to  be  in  full  discharge 
of  the  said  advance  of  30Z."; — Held,t;ou2 
on  the  ground  of  eJuwipertyf  and  that  on 
undertaking  to  continue  the  suit  wntU  its 
termination  was  not  essential  in  order  to 
complete  the  offence. 

Further  oonsideration. 

Interpleader  issae  to  determine  whether 
the  plaintiff,  the  trustee  in  bankruptcy  of 
Loe,  or  the  defendant,  a  judgment  cre- 
ditor of  Loe,  was  entitled  to  a  sum  of 
43Z.  6s,  6d,y  being  one-third  of  a  sum  of 
1302.  recovered  bj  one  Eejnolds  in  an 
action  against  the  London  and  North 
Western  Bailway  Company. 

The  interpleader  issue  came  on  for 
trial  before  Grove,  J.,  when  the  following 
facts  were  either  admitted  or  proved : 
In  August,  1879,  Reynolds  obtoined  a 
verdict  against  the  London  and  North 
Western  Railway  Company  for  160Z.  The 
company  obtained  an  order  for  a  new 
trial.  Keynolds  had  not  the  necessary 
funds  to  enable  him  to  carry  on  the  liti- 
gation, and  he  therefore  applied  to  Loe 
for  assistance.  After  some  negotiation, 
Loe  agreed  to  lend  Reynolds  SOI,  upon 
the  terms  embodied  in  the  following  un- 
dertaking : — 

"  To  Mr.  Loe. 

**  In  consideration  of  your  advancing 
my  solicitors  30Z.,  I  agree  to  pay  you 
one-third  of  the  amount  of  any  damages 
recovered  in  my  action  now  pending 
against  the  London  and  North  Western 
Railway  Company.  In  case  I  should  not 
obtain  a  verdict  you  are  not  to  have  any 
claim  whatever  on  me  in  respect  of  such 


advance,  and  in  case  a  verdiot  is  obtained 
the  one-third  above  mentioned  is  to  be 
in  full  discharge  of  the  said  advanoe  of 
301, 

"  Q.  Reynolds." 

The  action  of  Reynolds  against  Che 
London  and  North  Western  Railway 
Company  was  tried  a  second  time  and 
resulted  in  a  verdict  for  Reynolds  for 
130L  Subsequently  Warwick,  the  de- 
fendant in  the  present  action,  who  was  a 
creditor  of  Reynolds,  and  had  recovered 
judgment  against  him  for  200Z.,  obtained 
a  garnishee  order  nisi  on  the  London  and 
North  Western  Railway  Company  to 
attach  the  whole  amount  of  the  verdict 
recovered  by  Reynolds.  The  garnishee 
order  nisi  was  made  absolute  with  re- 
gard to  two-thirds  of  the  verdict,  bat  the 
company  was  ordered  to  pay  into  Court 
the  remaining  one-third — ^that  is,  4SL 
6s,  Sd, — to  await  the  result  of  an  issue  di- 
rected to  be  tried  between  Loe  and  the  de- 
fendant. Loe  having  been  adjudicated 
bankrupt,  Ball,  the  trustee  in  bax^cmptcy, 
appeared  as  plaintiff.  The  issue  came  on 
before  Grove,  J.,  and  a  jury,  and,  upon 
proof  of  the  above  facts,  the  question 
whether  the  above  undertaking  was  valid 
was  adjourned  for  further  consideration. 

Lumley  Smith  and  Maddtson,  for  the 
plaintiff,  contended — That  the  strictnefls 
of  the  law  regarding  champerty  bad  of 
late  been  reliaed.  That  the  agreement 
by  Reynolds  did  not  amount  to  champertf , 
inasmuch  as  there  was  no  undertaking  to 
carry  on  the  suit  or  indemnify  for  costo. 

SimSf  contra. 

The  following  cases  were  cited:— 
Master  v.  MeHor  (1),  Harrinaton  v.  Lon^ 
(2),  Hartley  v.  BusseU  (3),  Spr^e  v. 
Porter  (4),  Anderson  v.BadcUffe  (5),H«i- 
ley  V.  HutUy  (6),  Ham  Ooomar  Ooonioo 
V.  Ohunder  Canto  Mooheriee  (7),  OocM 
V.  Ta/ylor  (8),  Story's  Equity  Jwriipnir 

(1)  4  Term  Bep.  320. 

(2)  2  Myl.  &  K.  690. 
8)  2  Sim.  &  S.  244. 

(4)  7  K  &  B.  68 ;  26  Law  J.  Rep.  aB.  64. 
(6)  E.,£.  &  £.  806;  28  Law  J.B«p.  aB.  S8; 
in  error,  £.,  B.  &  £.  819 ;  29  Law  J.  Bep.  OJB.  ISS. 

(6)  42  Law  J.  Bep.  Q.B.  62 ;  Law  Bep.  8  QA 
112. 

(7)  Law  Bep.  2  App.  Gas.  186. 

(8)  16  Beav.  108 ;  21  Law  J.  Bep.  Camoc.  646. 
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denee,  s.  1048,  7}y8on  v.  Jackson  (9),  Simp- 
mm  V.  Lamb  (10),  In  re  Irving  (11),  Ex 
parts  Montagu  (12),  Stanley  v.  /one«  (13). 

Gbovi,  J. — In  my  opinion  this  agree- 
ment amonnts  to  champerty.  It  has  been 
oonteDded  that  in  order  to  constitute 
champerfy  there  must  be  not  merely  an 
agreement  to  pay  money  for  the  condact 
of  the  litigation  to  be  repaid  out  of  the 
resnlty  but  also  a  collateral  agreement  to 
carry  on  the  suit  to  its  termination.  Such 
a  collateral  agreement,  it  is  true,  is  in 
terms  wanting;  though  I  am  not  sure 
that  it  is  whoUy  wanting,  for  the  natural 
infisrenoe  to  be  drawn  from  this  agree- 
ment is,  that  it  is  expected  and  intended 
that  this  shall  be  done.  But  I  do  not 
think  it  has  been  shewn  that  such  a  col- 
lateral agreement  is  essential  in  order  to 
complete  the  ofEence.  Several  cases  have 
been  cited  in  which  champerty  has  been 
defined,  and  the  proposition  embodied 
that  to  contribute  money  to  carry  on  a 
soit  on  condition  of  receiving  a  portion 
of  the  sum  recovered  amounts  to  cham- 
perty, but  in  no  case  did  I  detect  that 
anch  an  agreement,  without  an  under. 
taking  to  carry  on  the  suit  to  its  termina- 
tion, was  not  champerty.  There  was  no 
dictwn  in  any  of  the  cases,  or  inference 
whidb  could  be  reasonably  drawn  from 
them  to  this  effect.  At  most  such  an 
agreement  was  mentioned  as  an  element 
in  the  offence. 

It  is  not  for  me  to  express  any  opinion 
as  t6  whether  it  is  desirable  to  keep  up  the 
offence  of  champerty;  it  suffices  that  the 
law  still  exists,  and  so  late  as  1873 — Hut- 
ley  Y.  HtUley  (6) — an  agreement  was  held 
to  constitute  the  offence.  This  agree- 
ment appears  to  me  to  contain  all  the 
elemente  of  champerty :  there  is  no  consi- 
deration for  the  payment  of  the  30Z.  except 
the  chance  of  recovering  a  verdict  in  the 
suit  then  pending;  the  consideration  is 
solely  and  wholly  contingent  on  the  ver- 
dict which  may  be  recovered.  It  appears 
hardly  possible  to  frame  an  agreement 
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(9)  80  Bear.  384. 

(10)  7  E.  &  B.  84 ;  26  Law  J.  Bep.  a.B.  121. 

(11)  47  Law  J.  Bep.  Bankr.  88 ;  Law  Rep.  7 
Gh.  D.  419. 

(13)  Law  Bep.  1  Ch.  D.  554. 
(IS)  7  Bbg.  809. 


more  completely  within  the  offence  of 
champerty  that  is  campi  partitio — ^a  bar- 
gain to  share  the  result  of  litigation — an 
evil  by  which  parties  who  were  not  in- 
terested encouraged  litigation  in  the  hopes 
of  obtaining  some  part  of  the  product 
of  a  successml  suit. 

An  undertaking  by  the  litigant  to  go 
on  with  the  suit  would  be  of  no  value, 
because  he  might  put  the  whole  of  the 
money  in  his  pocket  and  then  refuse  to 
proceed,  setting  up  as  a  defence  that  the 
agreement  amounted  to  champerty.  In 
Stanley  v.  Jones  (13),  where  an  agree- 
ment to  communicate  such  information  as 
would  enable  a  party  to  recover  a  sum  of 
money  by  action,  and  to  obtain  evidence 
to  substantiate  the  claim  on  condition  of 
receiving  a  portion  of  the  sum  to  be  re« 
covered  was  held  to  be  illegal,  there  was 
no  stipulation  to  carry  on  the  suit.  It  does 
not  appear  that  an  action  was  pending  or 
indeed  commenced,  so  that  case  would 
appear  to  be  a  stronger  one  than  the  pre- 
sent. Nor  do  I  find  in  Hutley  v.  Hutley 
(6)  that  there  was  any  such  collateral 
undertaking  to  carry  on  the  suit.  In 
the  present  case  the  suit  was  pending. 
For  these  reasons  I  am  of  opinion  that 
the  agreement  is  void  on  the  ground  of 
champerty. 

Judgment  for  the  defendant. 


Solicitore— Finnia  &    Wylie,    for    plaintiff;    N. 
White,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
Iftftl       T"^*  parte  whitohurch;  in  re 


March 


A 


AN  ORDER  MADE  BY  JUSTICES 
OF   NOTTINGHAM. 


Nuisance — Abatement — Public  Health 
Act,  1875,  ss.  94  and  96—"  Works  neces^ 
saryfor**  abcUing  Nuisance. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Bep.  M.O.  41.] 
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pN  THE  COMMON  PLEAS  DIVISION.] 

1880.     1         THE  DUKE  OP  NORFOLK  V. 
Nov.  30.  J  ABBUTHNOT. 

Fractice—OosU  to/xed  on  Higher  Scale — 
B/ules  of  Supreme  Court  (jOosU)^  Order  VI. 
rules  2  and  3. 

Judgment  for  nominal  damages  was  oh' 
tained  by  the  plaintiff  in  an  action  for  an 
alleged  trespass  on  the  part  of  the  de^ 
fendant  who  sought  to  justify  under  a  claim 
of  right.  An  injunction  was  also  claimed 
and  granted.  The  trial  lasted  a  long  time^ 
and  involved  much  expense^  and  a  large 
body  of  evidence  was  adduced  as  to  the  tiUe 
to  the  property  on  which  the  trespass  was 
alleged  to  Jiave  been  committed : — Held,  not 
a  case  in  which  a  Court  would  exercise  the 
discretion  given  to  it  by  BiUes  of  the  Supreme 
Court  {posts)y  Order  VI.  rule  8,  and  order 
the  costs  to  be  taxed  on  the  higher  scale. 
Held,  further^  thai  the  discretion  given  by 
that  order  is  not  limited  to  costs  in  actions 
in  the  Chancery  Division  or  to  actions  in- 
volving  matters  of  equity ^  but  applies  to  all 
actions. 

This  was  a  motion  for  a  direction  to 
tax  the  costs  on  the  higher  scale  under 
the  provisions  of  Rnles  of  the  Supreme 
Court  (Costs),  Order  VL  rule  3  (1).  A 
summons  had  been  taken  out  at  chambers 
for  an  order  under  Order  VI.  rule  2,  and 
had  been  heard  before  Lord  Coleridge, 
C.J.,  who  had  dismissed  the  summons 
with  costs. 

The  action  had  been  tried  before  Lord 
Coleridge,  C.J.,  without  a  jury,  in  May, 
1879,  and  is  reported  in  48  Law  J.  Rep. 


(1)  Order  YI.  rule  2:  "Solicitors  shall  be  en- 
titled to  charge  and  be  allowed  the  fees  set 
forth  in  the  column  headed  *  higher  scale/  in  the 
schedule  hereto;  in  all  actions  for  special  in- 
junctions to  restrain  the  commission  or  con- 
tinuance  of  waste,  nuisances,  breaches  of  covenant, 
injuries  to  property  and  infringement  of  rights, 
easements,  patents  and  copyrights,  and  other 
similar  cases  where  the  procuring  such  injunction 
is  the  principal  relief  sought  to  be  obtained,  and 
in  all  cases  other  than  those  to  which  the  fees  in 
the  column  headed  '  lower  scale '  are  hereby  made 
applicable." 

Rule  3 :  "  Notwithstanding  these  rules  the 
Court  or  Judge  may  in  any  case  direct  the  fees 
set  forth  in  either  of  the  said  two  columns  to  be 
allowed  to  all  or  either  or  any  of  the  parties,  and 
as  to  all  or  any  part  of  the  costs." 


G.P.  737,  and  in  the  Court  of  Appeal,  49 
Law  J.  Rep.  C.P.  782. 

Jeune,  for  the  defend  ant,  took  a  pre- 
liminary objection  that  there  should  haTe 
been  an  application  to  a  Master  at 
chambers  under  rule  2,  from  whom  there 
would  be  an  appeal  to  a  Judge,  from 
whose  decision  there  would  be  no  appeaL 
Thus  the  plaintiff  has  no  riffht  to  appeal 
from  the  decision  of  the  Ju^ge  at  cnam* 
hers. 

The  Court  directed  that  the  argument 
should  continue. 

0.  Bruce  (W.   0.  F.  PhiUvmore  with 
him). — The  Court  will  direct  taxation  of 
costs  on  the  higher  scale,  though  an  in- 
junction is  not  the  principal  relief  sought 
— Fooley  v.  Driver  (2).  Nor  is  the  amooot 
of  damages  recovered  more  than  a  mate- 
rial element  to  be  considered  by  the  Judge 
in  determining  whether  the  diBcretionazj 
jurisdiction  g^ven  should  be  exercised — 
HameU  y.  Wise  (3).     The  case  of  Mum 
Y.  Defries  (4)  establishes  the  indepenaent 
jurisdiction  of  the  Court.     The  plaintif 
would  have  been  entitled  to  theee  costs 
if  he   had  brought    his    action  in  tlie 
Chancery  Division,  and  why  not  in  this?— 
Chapman  v.  The  Midland  Railway  Cam' 
pany  (5),  per  Lord  Justice  Brett    On 
the  merits  of  the  case  the   plaintifr  is 
entitled  to  what  he  asks.     It  would  be  ft 
mischievous  rule  to  have  two  different 
regulations  as  to  costs  in  the  Chanooy 
and  Common  Law  Divisions  respective^. 

Jeune,  for  the  defendant. — The  oolj 
question  at  the  trial  was,  "To  whom 
does  the  land  belong  ?  "  and  that  qaes- 
tion  was  raised  by  an  action  of  trespass. 
The  Legislature  did  not  intend  in  such 
cases  to  alter  the  ordinary  scale  of  costs. 
Where  before  the  Judicature  Acts  the 
costs  were  taxed  on  the  lower  scale,  Hiibj 
would  be  taxed  on  that  scale  now  in  tlM 
Common  Law  Divisions.  The  real  inten- 
tion in  giving  this  discretion  to  the  Court 
under  rule  3  was  to  cover  any  special 
cases  not  covered  by  rule  2,  but  here 
there  is  nothing  special. 

(2)  46  Law  J.  Bep.  Chanc  466 ;  Law  Bep.  i 
Ch.  D.  459. 

(3)  Law  Rep.  6  Ex.  D.  807. 

(4)  48  Law  J.  Bep.  Eich.  U9 ;  Law  Bep.  4 
Ex.  D.  176. 

(5)  49  Law  J.  Bep.  Ezch.  449;  Law  Bep.  6 
Q.B.  D.  435. 
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PhUUmore,  in  reply,  cited  the  case  of 
HtU  T.  The  MetropoUian  Asylum  Board 
(6)  as  a  case  where  this  discretion  had 
been  exercised. 

'  DxNMAK,  J. — ^After  the  objections  that 
have  been  taken  it  mnst  be  understood 
that  this  judgment  is  wholly  confined  to 
the  state  of  things  describable  as  an 
original  application  under  rule  3.  I  think 
the  plaintiff  had  a  right  to  come  here, 
notwithstanding  what  took  place  before 
Lord  Coleridge,  and  ask  us  to  direct  a 
taxation  of  costs  on  the  higher  scale 
under  rule  3.  Lord  Coleridge  tells  us 
that  he  considered  the  application  to 
him  to  haVe  been  one  exclusively  under 
rale  2.  I  do  not  intend  to  hold,  nor  do 
I  think  we  ought  to  hold,  that  in  cases 
where  an  action  is  brought  in  the  Common 
Law  Divisions,  which,  before  the  Judi- 
oatnre  Acts  were  passed  or  these  rules 
made,  would  have  been  in  its  nature 
solely  an  action  of  trespass  or  ejectment, 
the  Court  might  not  for  due  considera- 
tions make  an  order  for  taxation  of  costs 
on  the  higher  scale.  Li  Pooley  v.  Driver 
(2)  it  was  held  in  substance,  though  not 
til  verbia^  that  the  question  whether  the 
action  is  brought  in  the  Chancery  Division 
or  Common  Law  Division  is  not  a  con. 
dnsive  test.  The  cUcta  of  Lords  Justices 
Brett  and  Thesiger  in  Ohapma/n  v.  The 
Midland  BaUioay  Company  (5),  though 
applying  to  rule  2,  and  not  to  rule  3, 
shew  that  this,  though  a  test,  is  not  a 
oonclusive  test  upon  the  question  whe- 
ther the  costs  ought  to  be  allowed  on 
the  higher  scale.  I  can  conceive  that 
there  may  be  cases  in  which,  under  the 
old  law,  the  costs  would  be  allowed  to  be 
so  taxed,  but  the  question  for  us  here  is, 
whether  they  ought  to  be  so  taxed  in 
this  particular  instance.  In  deciding 
thifl  we  are,  I  think,  bound  to  take  into 
account  the  opinion  of  Lord  Coleridge, 
whom  we  have  consulted.  He  heard  uie 
case  from  beginning  to  end,  and  knows 
its  whole  history  and  merits.  He  says 
that  if  it  had  been  the  question  submitted 
directly  to  him  at  chambers  he  would 
have  refused  to  order  such  taxation.  But 
though  I  by  no  means  say  that  there 

(6)  49  Law  J.  Bep.  a.B.  228,  668 ;  H.L.  745. 
Vol.  eo.'-QA,  G.P.  &  Ezch. 
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may  not  be  cases  of  actions,  ordinary  in 
their  form,  in  which  costs  ought  to  be 
allowed  on  the  higher  scale,  I  do  not 
think  this  has  been  shewn  to  be  one  of 
such  cases.  The  case  was  a  long  and 
important  one  as  between  the  parties,  but 
many  such  have  been  and  are  daily  tried, 
and  it  would  require  a  stronger  case  than 
is  here  made  to  induce  the  Court  to  order 
taxation  of  costs  on  the  higher  scale  in 
face  of  the  opinion  expressed  by  the 
Judge  who  tried  the  case.  Though  I  do 
not  think  that  in  identical  cases  there 
should  be  any  dissimilarity  in  the  rules 
as  to  taxation  in  the  two  divisions,  I 
cannot  say  that  I  think  sufficiently  strong 
reasons  have  been  shewn  why  the  higher 
scale  of  taxation  should  be  adopted  in 
this  case.  I  think,  therefore,  the  appli- 
cation should  be  refused. 

LiKDLET,  J. — I  am  of  the  same  opinion. 
The  construction  of  rule  3  is  such  that  I 
think  it  gives  the  Court  jurisdiction  to 
consider  and  decide  this  question,  unless 
the  Judge  who  tried  the  case  has  con- 
sidered it.  Still,  in  a  case  of  this  kind,  it 
is  advisable  that  the  Divisional  Court 
should  consult  the  Judge  who  tried  the 
case,  not  substituting  his  discretion  for 
theirs,  but  as  a  guide  in  coming  to  a  con- 
clusion. We  have  consulted  Lord  Cole- 
ridge, before  whom  the  case .  was  tried, 
who  does  not  think  it  a  case  for  the 
exercise  of  the  discretion  given  us  by 
rule  3  in  favour  of  the  plaintiff,  and  his 
opinion  has  much  weight  with  me,  and 
justifies  me  in  adopting  the  same  view, 
and  in  the  exercise  of  my  discretion 
refusing  to  make  the  order  prayed  for. 
The  great  question  is,  whetner  rule  3 
applies  to  common  law  actions  having  no 
equitable  element,  and  I  am  of  opinion 
that  the  rule  is  not  limited  to  cases 
having  some  equity.  The  preceding  rules 
prescribe  the  cases  in  which  solicitors 
shall  be  entitled  to  charge  the  fees  set 
forth  in  the  columns  headed  "lower 
scale "  and  "  higher  scale "  in  the 
schedule  respectively.  And  rule  3  pro- 
vides that  "  notwithstanding  these  rules, 
the  Court  or  Judge  may  in  any  case 
direct  the  fees  set  forth  in  either  of  the 
said  two  columns  to  be  allowed  to  all  or 
either  or  any  of  the  parties,  and  as  to  all 
or    any  part  of  the  costs."     This  em- 

3D 
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powers  the  Oonrt  or  the  Jadge  who  tried 
the  action  in  all  proper  cases  to  say  that 
the  costs  shall  be  taxed  on  the  lower  or 
higher  scale  at  their  or  his  discretion, 
having  regard  to  all  the  circnmstanoes. 
I  think  the  mle  is  so  wide  that  the  Jadge 
or  Oonrt  has  power  to  order  the  costs  of  a 
pore  common  law  action  to  be  taxed  on 
the  higher  scale.  The  practical  con- 
sequences  of  not  having  one  recognised 
principle  of  taxation  for  Chancery  and 
Common  Law  cases  would  be  very  dis- 
advantageoQs.  Of  course  the  Judge  must 
exercise  his  discretion  in  applying  the 
principle  to  each  particular  case.  This 
case  does  not  appear  to  involve  any 
equitable  principle,  but  to  be  simply  a 
matter  of  title.  The  duke  has  succeeded 
in  his  contention  and  made  good  his  title 
and  is  entitled  to  such  costs  as  natu- 
rally and  legally  follow  the  event.  But 
he  asks  for  something  more.  The  Judge 
who  tried  the  case  saw  no  reason  to  grant 
him  more,  neither  do  we.  The  motion 
must  be  dismissed  with  costs  (7). 


Solicitors— Few    &    Co.,  for  plaintiff;    Brooks, 
Jenkins  &  Co.,  for  defendant. 


[IN  THE  COUET  OF  APPEAL.] 
{Appeal  from  the  Oommon  Pleas  Division,) 

1881.    "I  CORBY  V.  THE  GREAT  WESTERN 

March  7,  9.  j         railway  coMPAirr.* 

Bailway  Gom/pany — Duty  to  &i'ect  and 
maintain  Fences — Protection  for  Oumers  of 
adjoining  Lands — Release  by  Owner  of 
right  of  Protection — Effect  on  right  of 
Occupier — Railways  Glauses  Gmisolidaiion 
Act,  1845  (8^9  Vict,  c,  20),  s.  68. 

The  plaintiff  was  in  184G,  and  continued 
to  the  time  of  action  brought ,  tenant  from 
yea/r  to  year  of  certain  lands,  part  of  which 
the  defendants  acquired  in  1847  for  the 
purposes  of  their  line.  The  defendants  then 
paid  the    landlord  of  the  plaintiff  com^ 

(7)  See  the  case  of  Homer  v.  Oyler,  49  Law  J. 
Rep.  Q.B.  655. 

*  Coram  Bramwell.  L.J. ;  Baggallaj,  L.J. ;  and 
Lush,  L.  J. 


pensationfor  his  staitUory  right  to  hone  J^ 
land  fenced  off  from  the  rail^owj^  and  U 
released  them  from  aU  ohUgation  to  fence. 
The  defendants  planted  a  h^dge^  with  pottt 
and  rails  on  either  side,  and  made  a  diiek 
between  their  line  and  ike  land  oecupied  5y 
the  plaintiff.  This  fence  vku  not  kepi  in 
repair,  in  consequence  of  which  a  cow  he- 
longing  to  the  plaintiff  fell  into  the  dikk 
and  was  killed.  In  an  cusHonfor  the  take 
of  the  cow, — Held  (affirming  &e  judgmsid 
of  the  Gommon  Pleas  Dimtion),  that  Hu 
defendants  were  liable  to  the  plofinHf,  a$ 
the  agreement  between  his  lanMord  and  ike 
defendants  did  not  take  away  his  statiku^ 
right  to  have  a  fence  maintained  purtmnt 
to  the  provisions  of  section  68  of  the  £atl- 
ways  Glauses  Gonsolidaiion  Act^  184$. 

Appeal  pursuant  to  leave  from  a  jnd^ 
ment  of  the  Gommon  Pleas  Diyision  in 
&your  of  the  plaintiff  on  a  Case  stitod 
by  a  Judge  of  County  Ooorts. 

The  case  is  reported  ante^  p.  313. 

The  material  portions  of  the  Special 
Case  were  as  follows : — 

This  action  is  brought  by  the  plaintiff 
to  recover  SOI:  damages  for  the  loss  of  a 
cow,  the  property  of  the  pkdntifl^  whidi 
loss  was  caused  by  the  defective  and 
dangerous  state  of  the  fences  of  the  de- 
fendants separating  the  railway  of  tha 
defendants,  m  the  parish  of  Over  Conrp- 
ton,  Dorset,  from  a  dose  of  land  in  the 
occupation  of  the  plaintiff  in  that  paiiflh. 
The  plaintiff  is  tenant  from  year  to  year 
to  John  (Wooden,  or  his  trustees,  of  i 
farm  called  Lower  Farm.     He  became 
tenant  thereof  from  year  to  year  at  some 
time  prior  to  the  makiuff  of  ihe  con- 
veyance hereinafter  mentioned,  and  be 
has  occupied  on  the  same  terms,  as  a 
tenant  from  year  to  year,  down  to  the 
present  time. 

One  of  the  fields  forming  the  ftrm  of 
the  plaintiff  abuts  on  lands  belonging  to 
the  defendants,  through  which  lands  the 
defendants'  railway  is  oonstmcted.  Be- 
tween the  fields  of  the  plaintiff  and  the 
lands  of  the  defendants  there  exists  a 
ditch.  Between  the  ditch  and  the  railway 
there  was  and  is  a  saffioient  fence  to 
prevent  animals  from  straying  on  to  the 
railway  itself. 

On  the  afternoon  of  the  20th  of  Jnlji 
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me  of  the  plaiiitiff's  cows,  which  on 
mung  of  the  same  day  had  been 
Lve  and  in  health  in  the  field,  was 
dead  in  the  ditch.  At  the  place 
the  oow  was  found  the  ditch  is 
let  six  inches  wide  at  the  top,  and 
d  a-half  feet  wide  at  the  bottom, 
Kmt  six  feet  deep,  and  was  partially 
own  with  brambles  gprowing  in  the 
IsB  of  the  ditch.  The  death  of  the 
Multed  from  its  having  &llen  into 
tch  and  being  unable  to  extricate 

The  ditch  was  made  by  the  defen- 
at  the  time  of  the  construction  of 
ailway  in  or  about  1846 ;  and  it  had 
deared  out  by  the  defendants  from 
0  time,  but  not  for  the  last  three 

When  the  ditch  was  made  by  the 
lante  they  erected  a  post  and  rail 
between  it  and  the  field  of  the 
iff;  but  after  a  thorn  hedge,  which 
fondants  had  planted  on  the  side  of 
itoh  nearest  to  the  railway,  had 
t  up,  the  post  and  rail  fence  was 
d  to  rot  away,  and  it  has  ceased 
st  for  many  years.  The  ditch  was 
9  20th  of  July,  1879,  in  such  a 
iTe  condition  as  to  be  dangerous 
tie  placed  in  the  field  of  the  plain- 
nd  the  death  of  the  cow  was  oc- 
ed  by  the  defective  and  dangerous 
aon  of  the  ditch.  There  was  no 
Lce  that  any  similar  accident  had 
)efore  occurred,  or  that  any  com- 
had  been  made  to  the  defendants 
condition  of  the  ditch,  or  that  they 
fver  been  called  upon  to  fence  it 
ite  field  of  the  plaintiff.  The  defen- 
tendered  in  evidence  a  conveyance 
the  14th  of  December,  1846,  from 
Gkx>den  and  his  trustees,  of  the 
required  for  the  defendants'  railway 
)  place  in  question,  with  a  receipt 
ikun  indorsed  thereon  shewing  the 
loquired  by  the  company ;  and  they 
andered  in  evidence  an  indenture 
ease  dated  the  14th  of  December, 
and  made  between  Lord  Portman, 
Gooden  and  the  defendants.  The 
of  these  deeds  was  to  convey  the 
to  the  defendants  for  a  sum  which 
lantorB  declared  to  bo  in  full  satis- 
n  and  recompense  for  the  value  of 
ind  conveyed,  in  full  compensation 
ay  damage  sustained  or  to  be  sus- 
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tained  by  them,  their  heirs  or  assigns,  by 
reason  of  the  severance  of  such  lands,  and 
also  for  "  all  right,  title  or  claim  to  have 
any  posts,  rails,  hedges,  ditches,  mounds  or 
other  fences  or  works  made  or  maintained 
by  the  company  for  separating  the  lands 
taken  for  the  use  of  the  railway  from  the 
adjoining  lands  not  taken,  and  protecting 
such  lands  from  trespass  or  the  cattle  of 
the  owners  or  occupiers  thereof  from 
straying  thereout.'* 

The  question  for  the  Court  was  whether, 
on  proof  of  the  above  &cts,  the  plaintiff 
was  entitled  to  judgment  for  302.,  the 
value  of  the  cow. 

The  Common  Pleas  Division  gave  judg- 
ment for  the  plaintiff. 

The  defendants  appealed. 

B.  8.  Wright^  for  the  defendants. — The 
question  is,  whether  the  plaintiff,  who  was 
in  occupation  of  the  kmd  adjoining  the 
railway  before  the  railway  was  made,  and 
who  has  not  had  notice  to  quit,  is  entitled 
to  recover  from  the  defendants  the  value 
of  his  cow.  The  plaintiff's  landlord  was 
duly  compensated  by  the  defendants  pur- 
suant to  the  provisions  of  section  68  of 
the  Railways  Clauses  Act  (1).  It  is  sub- 
mitted that  the  plaintiff  cannot  recover : 
he  is  only  a  yearly  tenant ;  his  interest 

(1)  8  &  0  Vict.  c.  20.  8.  68  enacte :  "  And  with 
respect  to  works  for  the  accommodation  of  lands 
adjoining  the  railway,  be  it  enacted  as  follows : 
The  company  shall  make,  and  at  all  times  there- 
after maintain,  the  following  works  for  the 
accommodation  of  the  owners  and  occupiers  of 
lands  adjoining  the  railway  (that  is  to  say) — 
....  sufficient  posts,  rails,  hedges,  ditches, 
mounds,  or  other  fences  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the  ad- 
joining lands  not  taken,  and  protecting  such  lands 
from  trespass,  or  the  cattle  of  the  owners  or 
occupiers  thereof  from  straying  thereout  by  reason 
of  the  railway,  together  with  all  necessary  gates 
made  to  open  towards  such  adjoining  lands,  and 
not  towards  the  railway,  and  all  necessary  stiles ; 
and  such  posts,  rails,  and  other  fences  shall  be 
made  forthwith  after  the  taking  of  any  such  lands 
if  the  owners  thereof  shall  so  require,  and  the  said 
other  works  as  soon  as  conveniently  may  be. 
Provided  always  that  the  company  shall  not  be 
required  to  make  such  accommodation  works  in 
such  a  manner  as  would  prevent  or  obstruct  the 
working  or  using  of  the  railway,  nor  to  make  any 
accommodation  works  with  respect  to  which  the 
owners  and  occupiers  of  the  lands  shall  have  agreed 
to  receive,  and  shall  have  been  paid  compensation 
instead  of  the  making  thorn." 
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as  an  oocnpier  is  at  the  outside  only  a 
two  years*  interest — Gaitley  v.  Arnold  (2). 
The  defendants  are  not  empowered  to 
redeem  the  interest  of  the  occupier ;  bnt^ 
assuming  they  were  enabled  to  do  so, 
what  would  be  the  interest  of  the  present 
plaintiff  which  they  would  have  to  re- 
deem. It  would  not  be  a  forty  years' 
interest ;  it  would  be  a  less  interest  than 
that  of  a  termor,  and  would  have  been 
one  or  two  years'  interest — Rogers  v.  The 
Kingston-wpon-Hull  Docks  Oompany  (3). 
The  interest  of  a  tenant  from  year  to  year 
is  recognised  and  limited  in  sections  119 
and  122  of  the  Lands  Glauses  Act  (4). 
The  obligation  imposed  on  the  defendants 
by  the  statute  is  limited  to  putting  up 
and  mainbdning  fences  daring  the  named 
period.  No  question  of  duty  to  the  pub- 
lic arises  here ;  the  railway  is,  as  regards 
them,  sufficiently  fenced. 

The  words  of  the  proviso  at  the  end  of 
section  68  (1)  are  negative :  they  cannot 
confer  a  right  on  the  plaintiff,  nor  do  they 
put  the  defendants  under  any  obligation. 

Petheram^  for  the  plaintiff. — The  plain- 
tiff was  tenant  of  the  fisirm,  which  he  still 
occupies,  when  the  deed  of  release  was 
made.  That  deed  is  between  the  landlord 
and  the  defendants  ;  the  plaintiff  was  no 
party  to  it ;  the  plaintiff's  interest  was  not 
considered.  The  interest  of  the  rever- 
sioner is  all  that  is  or  could  be  taken  into 
account,  whereas  section  68  (1)  especially 
gives  a  right  of  protection  to  both  owners 
and  occupiers.  The  statute  imposes  an 
obligation  on  the  railway  company  which 
is  perpetual.  The  rails  and  fence  belong 
to  the  defendants :  they  are,  apart  from 
the  statute,  bound  to  keep  them  in  repair. 

Wright,  in  reply. 

Our.  adv.  vult, 

Bramwbll,  L.J.  (on  April  9). — I  think 
that  this  judgment  must  be  affirmed. 
The  plaintiff  was  the  occupier  of  the 
land  adjoining  the  railway,  and  he  had  a 
right  to  have  fences  made  and  maintained. 
He  was  tenant  to  the  owner,  and  I  think 
his  rights  continued  even  though  the 
owner  were  compensated.     I  hardly  know 

(2)  1  Jo.  &  H.  651 ;  28  Law  J.  Rep.  Chanc. 
862. 

(3)  34  Law  J.  Rep.  Chanc.  165. 

(4)  8  &  9  Vict.  c.  18. 


what  more  can  be  said.  It  is  conceded 
that  if  the  plaintiff  had  had  a  lease  for 
fifty  years  he  would  have  hod  a  right  to 
compensation.  As  it  is,  he  is  still  tenant 
and  with  the  same  rights  against  his  landp 
lord.  It  would,  indeed,  be  a  hardship 
on  the  plaintiff  if  the  case  were  otherwise. 
What  could  he  do  ? — ^he  was  no  party  to 
the  agreement  for  compensation.  He 
must,  I  suppose,  be  taken  to  have  given 
up  a  right  without  compensation.  Then 
it  is  urged  that  it  is  the  fault  of  the 
plaintiff  himself — that  be  could  htm 
given  notice  to  quit.  But  he  has  a  riffht 
to  say  that  he  does  not  desire  to  ^ve 
notice,  and  that  he  ought  not  to  be  driven 
to  do  this ;  and  in  this  it  seems  to  me 
that  he  has  both  law  and  reason  on  Ids 
side.  It  is  plain  that  the  plaintiff  wonld 
be  right  if  he  had  a  lease  for  a  term  of 
years ;  but  the  argument  for  the  appel^ 
lants  (the  railway  company)  was  that  i 
decision  in  favour  of  the  plaintiff  would 
be  a  hardship  on  the  company,  and  con- 
trary to  the  general  intention  of  i^ 
statute ;  for  it  is  said  that  if  the  statute 
had  given  the  railway  company  power 
compulsorily  to  buy  up  the  interest  of  tte 
tenant  they  would  have  only  to  pay  it 
the  outside  compensation  assessed  on  a 
two  years'  tenancy.  If  it  be  a  hardship 
on  the  railway  company  I  am  unable  to 
see  that  that  makes  it  improbable. 

Baogallat,    L.J.  —  I  agree  with  Mr. 
Justice    Lindley    that  this  case  is  not 
free  from  difficulty.     There  was  under 
section    68    of    the    Bailways    ClannB 
Act,  1845   (1),  a  duty  on  the  railway 
company    (the    appellants)   to    maike  a 
fence,  and  prima  fa^cie  to  maintain  it. 
The  same  section  contains  a  proviso  ^that 
the  company  shall  not  be  required  .... 
to  make  any  accommodation  works  "—of 
which  these  fences  form  a  part— "with 
respect  to  which  the  owners  and  occupieni 
of  the  lands  shall  have  agreed  to  reoeive, 
and  shall  have  been  paid  compensation 
instead  of  making  them."      Here  there 
was  an  agreement  made  with  the  owner 
by  which  the  owner  deprived  himself  of 
the  right  to  have  the  fenoea  made  and 
maintained ;  and  the  question  is,  whether 
the  plaintiff,  being  a  tenant  from  year  to 
year,  can  insist  that  the  fences  shall  be 
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lined.  When  the  land  was  pnr- 
1  hj  the  railway  company  the  tenant 

#  may  be,  as  far  as  the  land  taken 
enied,  compensated,  and  as  regards 
and  Ids  tenancy  was  determined; 
rith  regard  to  the  residue  of  the 
Kxmpied  by  him,  he  still  remained 

•  firom  year  to  year,  and  his  interest 
determined.  If  the  tenancy  from 
\o  year  were  determined,  a  new 

wonld  have  no  right  against  the 
f  company  in  respect  of  these 
;  bat  this  was  a  continuing  tenancy 
e  was  no  determination  of  tenancy, 
onseqaently  no  determination  of 
80  that  the  plaintiff  is  entitled  to 
r  in  this  action. 

BTy  L. J. — The  facts  of  this  case  are 
id  if  the  land  in  question  ought  to 
jeA  and  the  fences  continued  to  be 
n  repair  by  the  railway  company, 
be  appellants  must  be  Imble  in  this 
,  as  the  injury  to  the  plaintiff's 
waa  caused  by  the  defective  condi- 
»f  the  fences.  Were  the  railway 
ny  under  an  obligation  to  make 
aintain  these  fences  ?     The  answer 

question  turns  entirely  on  section 
he  Railways  Glauses  Act  (1),  which 

that  fences  shall  be  made  and 
dned.      [His    Lordship    read    the 

a  there  comes  a  proviso,  which  is  to 
set  that  the  company  need  not  make 
fences  if  *'  the  owners  and  occu- 
f  the  lands  "  aeree  to  accept  com- 
ion  instead.  Now  here  the  railway 
uy  have  given  compensation  to  the 
of  the  land,  but  none  has  been  given 
occupier ;  therefore,  as  regards  the 
or,  the  railway  company  (the  appel- 
are  out  of  the  proviso  and  they  must 
ck  on  the  enactment  which  precedes 
07180.  Then  the  enactment  says 
le  railway  company  shall  make  and 
in  the  necessary  fences.  That,  as 
08  to  me,  determines  the  case,  for 
iviso  is  out  of  the  question.  If  the 
f  company  were  to  propose  to  com- 
e  the  occupier  or  were  now  to  do 
Q  the  question  would  arise.  What  is 
easure  of  the  interest  which  the 
ff  has?  That  is  a  question  which 
under  section  121  of  the  Lands 
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Glauses  Gonsolidation  Act  (4t),  be  decided 
by  two  Justices  in  their  discretion,  when 
an  award  of  compensation  has  to  be  made 
to  the  occupier.  The  appellants  are  out 
of  the  proviso  and  cannot  claim  the  pro- 
tection thereof,  and  they  are  liable  be- 
cause they  have  not  maintained  the  fences, 
which  they  were  bound  to  do.  The  ordi- 
nary rule  of  law  applies,  and  the  railway 
company  must  be  held  responsible  for  the 
loss  caused  to  the  plaintiff  by  the  neglect 
by  them  of  their  statutory  duty. 

Appeal  dismissed. 


Solicitors — ^Warry,  Robins,  Surges  &  Co.,  agents 
for  Ffooks,  Sherborne,  for  plaintiff;  Nelson,  for 
defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
THE  COURT  OF  APPEAL.] 

SCHNEIDER  V.  BATT  AND 

Dec.  16, 18.  r  COMPANY.* 


1880.       1 
B.  16, 18.  / 


Practice — Notice  to  Third  Parties — Direc^ 
turns  as  to  Mode  of  Trial — Jvdicature  Act, 
IS75— Order  XVL  nOes  17, 18,  21. 

In  a/n  action  against  the  defendants  for 
non- delivery  of  certain  iron  rods  of  the 
quality  contracted  for,  the  defendants  pro^ 
ceeded  to  bring  in  J3".,  a  foreigner ,  as  a  third 
party,  under  Order  XVL  rule  18,  on  the 
groimd  that  they  hud  contracted  vnth  him 
in  respect  of  the  iron  rods  so  supplied  and 
vpon  the  same  terms.  It  was  not  denied 
that  the  claiise  as  to  quality  vkls  the  sa/me 
as  between  the  plaintiff  and  the  defendants 
on  the  one  hand  and  the  defendants  and  H. 
on  the  other.  The  plaintiff,  however,  relied 
upon  certnin  admissions  made  by  the  defen^ 
dants  (M  regards  the  subject^niatter  of  the 
contract,  which  shewed  that  the  action  was, 
(w  between  the  plaintiff  amd  the  defendants, 
an  undefended  one.  It  further  appeared 
that  the  case  had  already  been  set  down 
for  trial,  and  would  be  reached  in  a  day 
or  two.  Upon  application  made  by  the 
defendants,  under  Order  XVI,  rule  21,  to 
give  directions   as  to  the  mode  of  trial, — 

*  Coram  Lord  Selbome,  L.C. ;  Baggallay,  L.J.  ; 
and  Brett,  L.J. 
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Held,  that  the  Court  had  power  to  consider 
whether  the  case  was  one  in  which  a  third 
party  ought  to  he  allowed  to  come  in,  and 
ought  to  refuse  the  application  where  the 
effect  of  such  third  party  being  introduced 
would  he  to  embarrass  and  delay  the 
plaintiff. 

This  was  an  appeal  by  the  defendants 
against  an  order  of  Denman,  J.,  made  at 
chambers,  refusing  an  application  under 
Order  XVI.  rule  21,  upon  facts  which  are 
fully  set  out  in  the  judgment  of  Field,  J. 

Arthir  Cohen  and  F.  0.  Crump  appeared 
for  the  defendants,  the  appellants. 

/.  C,  Mathew,  for  the  plaintiff. 

Orantham  and  Bray,  for  the  third  par- 
ties. 

Cur.  adv,  vult. 

Judgment  was  delivered  (on  Dec.  16) 
by  the  Court  as  follows  (I)  : — 

Field,  J. — This  is  an  application  to  re- 
scind or  vary  an  order  made  by  my  brother 
Den  man,  which  was  applied  for  by  way 
of  appeal  from  the  Master  under  Order 
XYI.  rule  21,  it  being  an  application  by 
the  defendants  for  directions  as  to  the 
mode  of  having  a  question  in  an  action 
determined,  and  on  which  order  my  bro- 
ther Denman  refused  to  give  any  direc- 
tions. The  question  before  us  is,  whether 
under  those  circumstances  his  order  is 
right,  or  whether  this  Court  is  bound  to 
give  directions  under  the  21st  rule  of 
Order  XVI.  Now,  the  facts  of  the  case 
are  short  and  clear,  and  it  is  important 
and  necessary  to  state  them,  because 
there  is,  no  doubt,  a  great  deal  of  diffi- 
culty in  exercising  this  somewhat  new 
jurisdiction  with  reference  to  third  par- 
ties. The  short  facts  of  the  case  are 
these :  In  the  month  of  January,  1880, 
tile  defendants  Batt  &  Co.,  who  are  mer- 
chants in  London,  ordered  of  the  third 
party,  Messrs.  Pamoelo  &  Co.,  who  are 
merchants,  500  tons  of  No.  1  Belgian 
nailrods,  or,  rather.  No.  1  "  Lion  Beige." 
Those  were  the  terms  of  the  contract 
between  Batt  &  Co.  and  the  third  party. 
Whether  the  words  **  Lion  Beige  "  were 
written  in  inverted  commas  or  not  does 
not  appear,  and  it  is  immaterial,  in  my 

(1)  The  judgments  were  not  written. 


judgment,  whether  they  were  or  not.  I 
do  not  think  that  would  at  all  alter  the 
meaning  of  the  contract;  but  that  was 
the  description  by  which  the  defendants 
ordered  500  tons  of  nailrods  of  Pa- 
moelo &  Co.  The  defendants,  in  &ct» 
had  placed  350  tons  in  China^  and  no 
question  here  arises  about  those  350  tons, 
because  they  have  gone  somewhere — pro- 
bably no  one  knows  where;  they  have 
gone,  and  no  one  knows  what  condition 
they  may  be  in  when  they  get  to  China, 
or  what  may  be  the  view  oi  the  person 
who  may  be  unfortunate  enough  to  open 
the  packages  and  get  these  rods.  But 
it  is  certain  that  seventy-five  tons  which 
the  defendants  placed  with  the  plaintiff 
are  of  exceedingly  inferior  quality.  The 
contract  of  the  defendants  with  the  plain- 
tiff  was  in  identically  the  same  wo^s  as 
the  defendants'  contnict  with  Pamoelo  & 
Co. — "  Belgian  rods,  No.  1  Lion  Beige." 
The  mode  of  delivery  adopted  was  the 
ordinary  mercantile  mode ;  that  is  to  say, 
the  defendants,  not  having  these  goods 
for  themselves,  merely  wanted  to  have 
them  delivered  to  their  buyer,  the  plain- 
tiff. Therefore,  the  direction  given  to  the 
third  party  in  Belgium  was, "  Please  ship 
these  goods  at  Antwerp,  and  make  the  bill 
of  lading  deliverable  to  the  order  of  year 
forwarding  agent ;"  the  effect  of  which 
would  be  that,  having  got  that  bill  of 
lading  from  the  master  of  the  ship  at 
Antwerp,  deliverable  to  the  order  of  the 
forwarding  agent,  when  indorsed  by  that 
forwarding  agent  it  became  a  document, 
by  the  delivery  of  which  to  the  plaintiff 
he  would  be  able  to  get  the  goods  in 
London  from  on  board  the  ship  by  which 
they  came.  Accordingly,  seventy-five 
tons  did  arrive,  and  the  plaintiff  went  and 
looked  at  his  goods  and  did  not  like  them 
at  all.  He  found  two  faults  with  them : 
first,  he  said  they  were  not  '*  Lion  Belg^,*' 
that  they  had  no  mark  of  that  kind 
about  them,  either  a  lion  or  any  mark 
which  the  company,  if  there  is  saoh  a 
company  as  the  ''  Lion  Beige,"  adopts ; 
and  he  said  they  were  also  very  imperfect 
in  quality.  Upon  that  (and  this  is  a  very 
important  part  of  the  matter),  on  the  13th 
of  March  the  defendants  write  a  letter  to 
the  third  party,  going  through  a  very 
elaborate  detail  pointing  out  all  the  vices 
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906  rods,  and  tbej  inform  the  third 

that  they  shall  not  take    them. 

lelendants  had  got  in  the  meantime 

loiiey  from  the  plaintiff,  because  he 

o  pay  for  them  against  delivery  of 

lipping  documents.    The  defendants 

g  ffot  the  plaintiff's  money  decline 

y  oack  the  money  although  they 

>  the  rods  to  be  of  inferior  quality. 

G^  state  of  things  the  plaintiff  very 

irly  refuses  to  take  the  goods,  and 

urns  in  this  action  to  have  back  the 

that  he  has  paid  for  seventy-five  tons 

il-rods.     Now,  notwithstanding  the 

I  have  alluded  to,  as  to  which  there 

doubt  whatever,  one  is  surprised 

d  that  when  the  plaintiff  states  his 

exactly  in  the  words  of  the  con- 

and  affirms  that  these  goods  were 

f  the  description  or  of  the  quality 

acted  for — the  defendants  deny  all 

Having  written  to  the  third  party 

r  that  they  (the  defendants)  do  not 

i  that  the  terms  of  the  agreement 

3d  into  have  been  carried  out,  the 

dants  say  in  their  pleadings  that 

srniB  were  so-and-so,  and  that  they 

aliTer  to  the  plaintiff  nailrods  of  the 

ty,  kind  and  description  specified  in 

greement,  although  they  have  de- 

.tely  written  a  letter  to  the  third 

to  say  they  were  nothing  of  the 

Now  upon    that  the    defendants 

•  the  proceedings  under  the  18th 
of  Oxder  XVI.,  which  says  that 
ire  a  defendant  claims  to  be  entitled 
cmtribution,  indemnity  or  other 
Ij  or  relief  over  against  any  person 

•  party  to  the  action,  he  may,  by 
of  the  Court  or  a  Judge,  issue  a 

3  to  that  effect  stamped.  ...  A  copy 
ch  notice  shall  be  filed  with  the 
ir  officer  and  served  on  such  person 
iing  to  the  rules,  .  .  ."  and  so  on. 
it  is  very  remarkable  indeed,  that, 
igh  the  introduction  of  a  third 
is  of  necessity  a  most  important 
tr  for  the  plaintiff,  and  one  in  which 
rtainly  ought  to  have  a  voice,  this 
)  is  em  parte^  and  what  is  said  to  the 
i  or  Judge  is  said  without  any  con- 
II  the  p^  of  the  plaintiff,  and  there 
fiiaUy  no  direction  given  that  the 
ifE  is  to  be  served  with  the  notice. 
io  be  served  on  the  third  party,  and 
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not  on  the  plaintiff  at  all ;  and  it  is  to 
be  issued  on  the  application  of  the  defen- 
dant ex  parte  without  any  control.  Of 
course  the  Master  or  Judge  to  whom 
such  application  is  made  do  their  best  to 
see  if  the  case  is  one  that  comes  within 
this  rule ;  but,  as  was  pointed  out  during 
the  argument,  the  affidavit  of  a  member 
of  the  defendants'  firm  makes  a  case 
within  the  rule  by  simply  stating,  to  put 
it  shortly,  the  existence  of  a  common 
question,  and  therefore  anyone  reading 
that  affidavit  would  have  no  means  of 
knowing  at  all  but  that  it  was  a  case 
absolutely  within  the  rule. 

That  notice  being  issued,  the  next  rule 
out  one  (rule  20)  is  that,  "  If  a  person, 
not  a  party  to  the  action,  who  is  served 
as  mentioned  in  rule  18,  desires  to  dis- 
pute the  plaintiff^s  claim  in  the  action  as 
against  the  defendant  on  whose  behalf 
the  notice  has  been  given,  he  must  enter 
an  appearance  in  the  action  within  eight 
days  from  the  service  of  the  notice.  In 
default  of  his  so  doing,  he  shall  be  deemed 
to  admit  the  validity  of  the  judgment  ob- 
tained against  such  defendant.  It  is 
therefore  a  most  stringent  process  as 
regards  the  third  party,  because  it  has  all 
the  effect  of  a  judgment  against  him  if 
he  does  not  come  in  and  appear.  The 
third  party  here  did  come  in,  and  the 
proceedings  went  on  and  issue  was  joined 
somewhere  about  the  7th  of  August,  and 
then  application  was  made  to  a  Judge  at 
chambers,  who  said  it  was  not  vacation 
business,  the  result  being  that  the  ap- 
plication  did  not  come  on  to  be  heard 
until  November.  In  the  meantime  the 
plaintiff  was  going  on  with  his  action 
and  entered  it  for  trial,  and  it  actually 
now  stands  for  trial,  and  but  for  the 
judgment  which  we  are  now  giving  this 
morning,  or  for  the  delay  caused  by  this 
application,  it  might  probably  at  this 
moment  have  been  in  the  course  of  trial. 

Then  the  third  party  having  beto 
brought  in  in  this  way,  the  defendants 
proceed  to  take  the  next  step,  and  they 
apply  to  a  Master  for  directions  as  to 
the  mode  of  having  the  question  in  the 
action  determined;  and  upon  that  ap- 
plication no  doubt,  as  was  pointed  out 
to  us,  there  was  in  this  case  a  question 
that  might  have    been   properly  made 
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by  itself  the  subject  of  the  application  of 
rales  18  and  20,  if  the  plaintiff's  interest 
had  not  been   looked  to.     Bnt  still,  on 
going  into  that  matter,  the  learned  Judge, 
either  because  he  thought  the  plaintiff's 
interest  would  be  very  materially  affected 
by  this,  or  for  some  other  reason,  declined 
to  give  any  directions.     And  the  Court  is 
now  asked  to  vary  that  order  and  to  give 
the  directions  which  it  is  said  the  learned 
Judge  ought  to  have  given.     The  ques- 
tion therefore  arises,  On  what  principle 
is  this  Court  to  exercise  that  jurisdiction, 
and  is  this  the  proper  time  for  doing  it  ? 
For  myself,  I  should,  in  the  absence  of 
authority,   have  been  inclined  to  think 
the  application  was  made  too  late ;  that  is 
to  say,  that  the  application  was  right, 
but  that  the  Court  cannot,  at  the  present 
stage,  say  that  there  is  any  matter  what- 
ever in  respect  of  which  to  give  directions, 
and  ought  therefore  to  decline  to  give 
any  directions  at  all.     For  I  cannot  help 
thinking,  looking  at  the  purview  of  these 
rules  and  orders,  that  the  objection  ought 
to  have   been  taken  by  way  of  appeal 
against  the  Judges'  order  made  originally 
under  rule  18.     But  that  would  be  hard 
indeed  on  the    plaintiff,  because,  as  I 
pointed  out  just  now,  he  is   not  made 
a   party  to   that    proceeding,   which   is 
dealt  with   in  the  rule  as  if  it  were  a 
matter  between  the  defendants  and  the 
third  party,  and  as  if  the  plaintiff  had  no 
interest  in  the  matter.     Now  1  really  do 
not  know  whether  he  is  a  party  who  might 
at  that  stage  appeal.     I  think  he  might, 
because  I  see  it  has  been  done  in  one  case, 
and  successfully.     But,  however  that  may 
be,  this  is   a  doubt  that  I   entertained 
some  time  ago,  in  the  case  of  Wright  v. 
Cotton  (2)  ;  but  1  there  adopted  the  same 
course  that  my  brother  Denman  adopted 
here,    and    1  am  inclined  to  think  that 
that  case  is  an  authority  for  holding  that 
when  the  application  comes  before   the 
Court  under  rule  21,  it  is  still  for  the 
Court  in  its  discretion  to  look  into  all  the 
circumstances  of  the  case  and  see  whether 
or  not  it  is  a  proper  case  for  a  third  party 
to  intervene — ^to  be  called  in  and  citea, 
and,  if  I  may  use  a  common  phrase,  to  be 
introduced  to  the  prejudice  of  the  plaintiff. 

(2)  Not  reported. 


Therefore  I  may  take  it  in    WriglU  j. 
Gotten  (2),  I  adopted  the  same  coTine 
that  my  brother  Denmsui  did  here.    In 
that  case  the  Court  of  Appeal  thought 
I  was  in  error.     They  considered  mi 
I  ought  to  have  given  some  directions, 
and  the  Court  of  Appeal  went  very  hWj 
into  the  directions  which  had  to  be  g^?6n, 
which  would  have  been  nnnecessary  if 
my  view  about  the  period  of  time  at  which 
the  application  was  to  be  made  was  cor- 
rect.    They  went  fully  into  all  the  ques- 
tions, and  in  that  case  they  saw  their 
way  to  making  an  order  and  giving  some 
dii^ions,  which  therefore  of  necessity 
seems  to  imply  that  they  did  not  oonsidar 
that  it  was  too  late,  otherfrise  all  tint 
discussion  would  have  been  naeleBB.   I 
am  therefore  inclined  to  think,  althongh 
1  had  some  doubt  about  the  matter,  thit 
it  is  competent  to  us  at  this  time  to  oon* 
sider  the  whole    question,   and  to   say 
whether  or  not  it  is  a  case  that  is  really 
and  truly    within  the  meaning  of  mlM 
18  and  21. 

Now  let  us  see  what  is  the  meaning  to 
be  attached  to  the  rules.  On  the  words 
of  the  21st  rule,  it  seems  to  me  dear 
that  where  the  matter  is  brought  befoe 
the  Court,  the  Court  may,  if  it  thinks  it 
desirable  to  do  so,  adopt  a  certain  coarse; 
it  may  direct  such  pleadings  to  be  de- 
livered as  it  thinks  right,  and  it  may 
generally  direct  such  proceedings  to  he 
taken  as  to  the  Court  or  Judge  may  seem 
proper.  Now  that  rule  has  become  the 
subject  of  judicial  decision  in  two  cases 
which  1  will  advert  to  now,  because  it  is 
on  the  doctrine  laid  down  in  these  two 
cases  that  1  propose  to  act. 

The  first  is  the  case  of  The  Staantea 
Shipping  Oompany  v.  Duncan^  Fax  ^  Oo. 
(8).  In  that  case  the  Court  of  Appeal 
laid  down  two  rules — that  is,  that  the 
questions  to  be  tried  between  the  plaintiff 
and  the  defendant  and  a  third  party  need 
not  be  identical  and  need  not  be  oo-ezten- 
sive ;  but  if  there  is  one,  or  if  there  are 
more  questions  than  one  in  the  plaintiffs 
action,  which  are  also  applicable  to,  and 
the  solution  of  which  is  a  step  neoessaiy 
in  the  claims  of  the  defendant  against  the 
third  party,  then  that  is  a  case  within  the 

(3)  45  Law  J.  Bep.  Q.B.  688;  Law  Bea  1 
0.3.  D.  644. 
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meaning  of  these  roles  and  orders.  If 
ihat  had  been  the  only  consideration  in 
this  case,  I  am  of  opinion  that  there  is 
here  such  a  question  as,  bnt  for  what 
I  am  about  to  say,  wonld,  at  all  events 
at  the  time  leave  was  asked  for,  induce 
me  to  think  th^t  I  ought  to  give  direc- 
tions for  trial.  But  I  find  there  is  a  case 
in  the  next  volume  of  the  "  Law  Journal  " 
which  added  another  matter  which  is  of 
great  importance,  and  this  is  the  marginal 
note  of  it:  "In  an  action  against  insu- 
rance brokers  for  negligence  in  effecting 
certain  policies,  the  defendants  obtained 
an  order  for  leave  to  serve  notice  under 
Order  XVI.  rule  18,  upon  a  third  party 
whom  they  had  employed  to  effect  one  of 
the  policies.  The  plaintiff  having  satis- 
fied the  Court  that  he  would  probably  be 
able  at  the  trial  to  rely  upon  admissions, 
as  against  the  defendants,  which  would 
not  be  evidence  against  L.  &  Co.,  and 
also  that  the  case  was  already  sefc  down 
for  trial  at  assizes,  which  would  commence 
in  seven  or  eight  days*  time, — Held^  that 
the  probable  effect  of  the  order  would  be 
to  embarrass  and  delay  the  plaintiffs,  and 
that  it  should  therefore  be  rescinded  " 
(4). 

There  Lord  Justice  Baggallay  says,  ''I 
think  the  plaintiff  would  be  in  considerable 
risk  of  being  prejudiced  if  the  order  were 
to  stand " ;  and  Lords  Justices  James 
and  Mellish  were  of  the  same  opinion.  In 
the  view  entertained  by  the  Lords  Justices 
I  entirely  concur,  and  I  purpose  to  apply 
the  principle  laid  down  to  the  present 
case,  to  which  it  applies  with  a  great  deal 
more  force  than  it  did  in  Bower  v.  Hartley 
(4).  For  in  the  present  case  there  are 
two  questions  that  may  possibly  be  raised. 
The  plaintiff  says.  You  contracted  to  de- 
liver me  rods,  quality  "Lion  Beige," 
which  means  merchantable  in  quality,  and 
means  also  of  the  description  specified, 
namely,  "  Lion  Beige,"  and  you  have  not 
done  so.  The  defendants  then  think 
proper,  although  they  know  perfectly 
well  that  the  plaintiff's  case  was  perfectly 
true,  to  deny  the  plaintiff's  case  and  to 
say  that  it  is  not  true;  and  then  they 
proceed  at  once  to  bring  in  a  foreigner 

(4)  The  case  refened  to  is  Batioer  v.  Hartley ^  46 
Law  J.  Bep.  Q3.  126 ;  Lew  Bep.  1  Q.B.  D. 
662. 

Vol.  50.— Q.B.,  CJP.  &  Exck. 
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living  in  Belgium,  and  they  say,  "This 
third  party  must  come  in  because  we 
have  made  a  contract  with  him  on  the 
same  terms."  Now  ought  that  to  be 
done  ?  No.  Why  not  ?  I  think  it  is  a 
case  in  itself  within  the  rule  ;  but  then  it 
is  clear  that  in  this  case  as  against  the 
defendants  it  is  an  undefended  action, 
because  both  with  regard  to  the  iron  and 
the  quality,  the  defendants,  having  had  a 
careful  examination  made  of  the  rods, 
have  distinctly  said  that  they  are  not 
rods  of  the  brand  "Lion  Beige,"  and 
that  they  are  not  properly  branded.  Under 
those  circumstances  is  it  just  and  right, 
and  within  the  fair  interpretation  of  the 
rule,  the  case  being  just  about  to  be  tried, 
that  we  should  impose  on  the  plaintiff, 
who  must  get  a  verdict  against  the  de- 
fendants, the  bringing  in  a  third  party 
who  could  not  possibly  be  ready  to  de- 
fend the  action,  and  who  would  therefore 
apply  for  a  commission  and  so  throw  the 
plaintiff  over  the  present  sittings  ?  I  do 
not  think  that  would  be  a  proper  course 
to  adopt.  I  fully  admit  the  benefit  of 
these  rules  and  their  usefulness  in  certain 
cases,  bnt  they  are  capable  of  being 
turned  against  a  plaintiff  and  may  do  very 
great  injustice  indeed.  The  plaintiff  says, 
"  What  have  I  to  do  with  a  third  party  ? 
I  contracted  with  solvent  persons,  the 
defendants :  they  are  here  reekdy  to  fight 
me  and  I  am  ready  to  fight  them;  but 
you  will  not  let  me  do  that,  you  will  put 
upon  me  a  person  whose  solvency  I  know 
nothing  about  and  who  lives  in  Belgium, 
and  who  may  put.  me  to  great  expense 
and  trouble  in  trying  this  action,  and  I 
shall  probably  have  to  resort  to  a  Bel- 
gian tribunal  to  get  my  rights."  I  can- 
not help  thinking  that  that  would  be 
unjust,  and  that  these  rules  were  never 
intended  to  infiict  on  a  plaintiff  in  a  case 
like  this  such  injustice.  It  is  the  defen- 
dants who  want  this  relief,  and  I  cannot 
help  thinking  that  defendants  who  have 
deliberately  and  in  writing  admitted  the 
whole  of  the  plaintiff's  case  are  not  per- 
sons who  are  entitled  to  come  to  the 
Court  and  say,  "  Please  bring  in  a  third 
party  here  to  fight  this  case  with  the 
plaintiff,  in  order  that  we  may  have  some 
remedy  against  him."  I  think  in  that 
state  of  things,  if  they  have  that  remedy 
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which  they  think  they  have  against  the 
third  party,  they  mnst  resort  to  it  in 
their  own  action  when  they  bring  it 
against  sach  third  party.  For  these  rea- 
sons I  think  that  the  order  of  my  brother 
Denman  should  stand,  and  the  cause  must 
take  its  course  in  the  ordinary  way.  That 
is  the  view  which  my  learned  brother  and 
I  take.  When  the  case  came  on  the  other 
day  there  was  a  good  deal  of  confusion  as 
to  the  real  facts  of  the  case.  At  that 
time  there  were  no  pleadings,  therefore 
my  brother  Manisty  and  I  acted  on  the 
principle  laid  down  in  the  Court  of  Ap- 
peal in  Wright  v.  Cotton  (2),  and  we  di- 
rected that  the  defendante  should  deliver 
their  pleadings  to  the  third  party,  and  that 
the  third  party  should  deliver  his  plead- 
ings also,  so  that  when  the  case  came  on 
again,  as  it  has  come  on  now,  the  Court 
might  be  in  possession  of  what  the  claim 
between  those  two  parties^  really  was,  in 
order  to  see  clearly  whether  or  not  there 
was  the  common  question.  Those  plead- 
ings were  delivered,  and  with  regard  to 
those  I  think  the  proper  course  would  be 
to  make  no  order  on  the  present  applica- 
tion. No  proceedings  will  have  to  be  taken 
upon  them  until  further  order  and  the 
cost  of  those  pleadings  will  be  reserved, 
but  the  present  order  will  have  to  be 
dismissed  with  costs. 

Mahistt,  J. — In  this  case  there  are  two 
questions  which  the  Court  has  to  decide. 
The  first  is  no  doubt  an  important  ques- 
tion, but  the  second  is  the  more  important. 
The  first  question  is,  whether  in  the 
present  state  of  the  proceedings  the 
Court  is  at  liberty  to  go  into  the  question 
whether  this  is  a  case  in  which  a  third 
party  should  be  allowed  to  be  called  in. 
On  that  point,  both  on  principle  and  on 
authority,  the  Court  is  clearly  entitled  to 
go  into  the  question  of  merits.  My 
learned  brother  has  referred  to  the  case 
of  WrigU  v.  Cotton  (2).  That  case  is 
not  reported,  but  the  facts  appear  to  be 
in  the  mind  of  my  brother  Field,  and 
according  to  those  facts  the  Court  of 
Appeal  thought  it  not  too  late  to  go  into 
the  substantial  question  whether  it  was  a 
proper  case  in  which  to  allow  a  third 
party  to  come  in.  But  I  have  had  an 
opportunity  of  looking  up  the  point  while 
my  brother  Field  has  been  delivering  his 


judgment.     I  thought  the  point  bad  been 
decided,  and  so  I  have  found  in  the  oaae 
of  Benecke  v.  Frost  (5).     The  Court  i^ 
pears  in  that  case  to  have  taken  the  Bftme 
course  of  proceedings  as  has  been  taken 
in   this  case.     It  was  an  action  for  not 
accepting  a  quantity   of    choBtB  of  fine 
shellac,    and  the    defendant  sought  to 
bring  in  two  other  parties  as  third  pariiea, 
and  a  notice  was  issued  under  Order 
XYI.  rule  18  as  in  this  case,  and  an  i^ 
pearance  wfts  entered  as  in  this  case,  and 
the  Court  in  that  case  directed  the  plead- 
ings to  be  delivered  that  they  mignt  see 
how  they  stood  as  in  this  case,  and  then 
the  question  came  before  the  Court  upon. 
an  application  for  directions  to  be  given « 
The  Court  went  into  the  whole  qoestioi^. 
Now  the  I8th  rule  is  a  rule  that  entitles  ^ 
defendant  to  go  ex  parte  and  satisfy  a  Judge 
on  his  own  statement  that  it  is  a  proper 
case  in  which  to  give  a  notice  calling  in  « 
third  party,  and  if  that  third  party  doei 
not  appear  then  he  is  to  be  taken  io 
admit  the  validity  of  the  judgment  that 
may  be  obtained  against  the  defendani 
But  it  seems  to  me  uiat  I  am  confirmed- 
nay,  I  may  say,  concluded — ^by  authority, 
where  the  case  comes,  as  this  does,  under 
rule  21,  for  directions,  the  Court  having 
thought  it  right  to  see  on  paper  wbat  H 
is  that  the  defendant  alleges  against  the 
third  party,  and  notice  having  been  iasaed 
and  an  appearance  having  been  entered. 
Then  comes  the  21st  rule.     Now  what 
does  that  rule  provide  P     K  a  person  not 
a  party  to  the  cause  served  under  these 
rules — that  is,  any  of  them,  say  rule  18— 
** appears  pursuant  to  the  notice" — ^that 
is  this  case — ''  the  party  giving  the  notice 
may  apply  to  the  Court  or  a  Judge  for 
directions  as  to  the  mode  of  having  the 
questions  in  the  action  determined,  and 
the  Court  or  Judge  upon  the  hearing  of 
such  application  may,  if  it  shall  appear 
desirable  so  to  do — that  is  to  saj,  S  in 
their  discretion  they  think  it  right,  having 
regard  to  the  circumstanees — |^ve  the 
person  so  served  liberty  to  derend  the 
action  upon  such  terms  as  shall   seem 
just,  and  may  direct  such  pleadings  to  be 
delivered  or  such  amendments  in  any 

(5)  45  Law  J.  Rep.  Q.B.  603;  Law  Bep.  I 
Q.B.  D.  419. 
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tDgB  to  be  made,  and  generally  may 

i  mioh  proceedings  to  be  taken  and 

moh  diroctions  as  to  the  Court  or  a 

I  shall  appear  proper,"  and  so  on. 

18  the  time  at  which  it  is  to  be  done. 

lot  say  the  plaintiff  cannot  come  to 

nde  tiie  notibe ;  bat  I  cannot  help 

ing  that  it  is  far  better  for  the 

» to  enter  an  appearance  and  then 

the  application,  and  when  the  ap- 

ion  is  made  the  plaintiff  can   say, 

a  not  a  case  in  which  the  defendant 

r  to  be  allowed  to  call  in  a  third 

That  was  the  veiy  coarse  followed 

neeke  v.  Frost  (5)  and  in  Wright  v. 

i  (2)  in  the  Coart  of  Appeal.     Then 

*  IB  BO,  the  case  is  open  to  as  to  deal 

and  I  confess  I  have  never  enter- 

l  a  doabt  apon  the  point.      The 

I  of  rale  21  appear  to  me  conclasive 

erfeotly  clear  and  plain. 

If,  that  point  being  decided,  what 

le  gronnds  on  which  we  proceed  ? 

not  going  to  repeat  them.     They 

been  stated,  and  they  seem  to  me 

conclasive  so  &r  as  the  exercise  of 

iction  is  concerned.     And  why  P     I 

to  allow  the  defendants  to  call  in  a 

party  woald  prejudice  the  plain- 

nd,  in  addition,  would  put  him  to 

lesaary  delay.     Now,  why  do  I  say 

aid    prejudice  the  plaintiff?    6e- 

the  letter  which  has  been  alluded 

my  brother  Field  shews  that  this 

nndefended  action  as  between  the 

iff  and  the  defendants.     But  if  that 

on  is  to  be  opened,  who  is  to  open 

Tot  the  defendants,  but  third  parties ; 

len  it  is  to  be  borne  in  mind  that  a 

evidence  will  have  to  be  gone  into 

tween  the  defendants  and  the  third 

8  which  is  not  evidence  against  the 

iff. 

that  evidence  would  have  to  be  gone 

before  a  jury,  and  that  evidence 

i  80  prejudice  their  minds  that  per- 

khey  might  think  they  could  get  over 

Emitted  fact  by  the  defendants  that 

was  no  defence  to  the  action  as 

!6n  them  and  the  plaintiff.     I  say, 

ore,  it  would  be  a  grievous  wrong 

plaintiff  to  allow  the  defendants  to 

I  third  parties,  and  allow  those  third 

8  to  go  into  a  body  of  evidence  to 

that  the  goods  were  according  to 


contract,  the  defendants  themselves  having 
admitted  that  they  were  not. 

Then  we  have  a  right  to  take  into 
account  the  delay  which  would  ensue, 
and  the  embarrassment  which  would  be 
caused  to  the  plaintiff.  For  that  we 
have  the  highest  authority — at  least,  not 
the  highest  authority,  but  the  authority 
of  the  Court  of  Appeal — that  the  delay 
is  an  element  to  be  taken  into  considera- 
tion. When  I  torn  to  the  case  of  Bower 
V.  Hartley  (4)  I  find  those  are  the  very 
grounds  on  which  the  Court  of  Appeal 
acted.  The  defendants  here  have  admitted 
themselves  out  of  Court,  and  the  plaintiff 
relies  on  that  as  against  the  defendants 
but  not  as  against  the  third  party  sought 
to  be  brought  in.  So  that,  upon  prin- 
ciple and  authority,  and  upon  the  clear 
words  of  rule  21,  I  think  this  applica- 
tion ought  to  be  refused  and  with  costs. 

On  the  18th  of  December  the  case  was 
again  argued  by  the  same  counsel  in  the 
Court  of  Appeal  upon  appeal  brought  by 
the  defendants  from  the  above  judgment 
of  the  Queen's  Bench  Division,  and  the 
following  judgments  were  delivered : — 

Lord  Sblborne,.  L.C. — I  agree  with 
Mr.  Crump's  suggestion  that  the  Rules 
and  Orders  of  the  Judicature  Act  meant 
to  provide  against  two  trials  where  justice 
could  be  done  between  the  parties  by  one. 
But  in  real  truth  the  two  contracts  in  the 
present  case  are  not  so  connected  to- 
gether as  to  make  it  appear — in  the  words 
of  rule  17  of  Order  XVI.—"  that  a  ques- 
tion  in  the  action  should  be  determined 
not  only  as  between  the  plaintiff  and  the 
defendant,  but  as  between  the  plaintiff, 
defendant"  and  another  person.  I  do 
not  say  that  under  the  rules  a  third  person 
might  not  be  brought  in  when  contracts 
existed  similar  to  the  present ;  but  it  is 
quite  clear  that  the  rules  only  allow  that 
to  be  done  when  it  clearly  appears  that 
justice  will  be  best  done  by  having  hot 
one  trial,  in  which  the  common  question 
shall  be  determined.  In  the  present  case 
the  plaintiff  would  rely  upon  an  admis- 
sion by  the  defendants  which  could  not 
be  evidence  against  the  third  party,  and 
both  the  third  party  and  the  plaintiff 
might  be  seriously  prejudiced   thereby. 
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It  is  therefore  clearly  not  right  to  try 
the  matter  in  one  trial.  Moreover,  I 
should  not  be  disposed  to  overmle  the 
concurrent  discretion  exercised  by  the 
two  Jndges  in  the  Gonrt  below  without  a 
strong  case  being  made  out. 

Baoqallat,  L.J. — I  am  of  the  same 
opinion.  I  will  only  add  that  I  base  my 
decision  upon  the  particular  &cts  of  this 
case. 

BRErr,  L.J. — I  think  that  the  third 
party  should  have  objected  to  being  made 
a  third  party,  and  should  not  have  ap- 
peared. I  am  of  opinion  that  under  the 
circumstances  no  order  should  be  made. 
We  are  not  called  upon  to  decide  any 
question  upon  the  Rules  and  Orders  of 
the  Judicature  Act.  The  only  question 
is  as  to  the  exercise  of  the  discretion  by 
the  Court  below,  and  I  am  not  disposed 
to  interfere  with  their  exercise  of  that 
discretion. 

Appeal  dismissed. 


Solicitors— Hollams,  Son  &  Coward,  for  plaintiff; 
Crump  &  Son,  for  defendant;  Hill,  Son  & 
Riekards,  fur  third  parties. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
THE  COURT  OF  APPEAL.] 

1880.  1       BEWICKE   V,    GRAHAM   AND 

>,  16.  J  rvpiiBwa  ♦ 


March  9, 


OTHERS.' 


Practice — Discovery — Lispection  of  Do- 
cumenU — Privilege — Sufficiency  of  Affi^ 
davit — Order  XXXI,  rules  11  and  12. 

An  affidavit  of  documetits  made  pursuant 
to  Order  XXXL  rule  12  is  conclusive 
against  the  party  seeking  discovery,  not  only 
generally,  hut  also  in  respect  of  the  asser- 
tion  by  the  party  making  the  affidavit  that 
certain  docwments,  admitted  to  he  in  his  pos^ 
session  and  to  he  relevant,  relate  solely  to 
his  own  case,  and  not  to  tlie  case  of  the  other 
party,  and  do  not  tend  to  support  it,  and 
that  to  the  hest  of  his  knowledge,  inform^" 

♦  Coram  Deumau,  J.;  Pollock,  B.;  and  Wil- 
liams, J. 


tion  and  belief  they  do  not  contain  a$iytJuMg 
impeaehdng  his  own  ease.  Where  thirtfm 
an  affMavit  claimed  privilege  from  proiw' 
tion  and  infection  for  documents  on  (ks 
above  grouna  without  any  further  deser^ 
tion  of  their  character, — Held  (by  DuniAN, 
J.,  and  Pollock,  B.,  dissentiente  Willujo, 
J.),  that,  on  the  authority  of  Taylor  «. 
Batten  (48  Law  J.  Bep.  Q.6.  73}  wnd 
Jones  V.  The  Monte  Video  Gbs  Compinj 
(49  Law  J.  Bep.  Q.B.  627),  inspeetHm  if 
such  documents  could  not  be  ordered,  BM 
(by  the  Oourt  of  Appeal,  affirming  the  <k- 
cision  of  the  Queen  s  Bench  Division),  ikai 
both  on  principle  and  on  the  constructi<»  Qf 
rule  11  of  Order  XXXI.,  inspection  ought 
not  to  be  ordered. 

This  was  an  appeal  from  an  order  of 
Bowen,  J.,  reversing  an  order  of  MuHtntr 
Dodgson,  by  which  the  learned  Jndg^ 
refased  to  allow  to  the  plaintiff  inspoo- 
tion  of  certain  documents,  enumerated  in 
the  affidavit  of  documents,  made  by  tlie 
defendants  under  Order  XXXL  rule  IS, 
and  for  which    thej  daimed  privikgo 
in  the  following  terms :  (Paragraph  4) 
''We,  Thomas  Edmund  Graham,  Robert 
Philip  Graham  and  Charles  Glanville,  fat 
ourselves,  say  that  we  have  in  our  pos- 
session or  power  certain  documents  nam- 
beredlOl  to  110  inclusive,  which  are  tied 
up  in  a  bundle,  marked  with  the  letter  A, 
and  initialed  by  the  deponent  CharkB 
Glanville.      The  said  documents  relate 
solely  to  the  case  of  the  said  defendantB 
and  not  to  the  case  of  the  plaintiff,  nor 
do  they  tend  to  support  it,  and  they  do 
not^  to  the  best  of  our  knowledge,  infor- 
mation and  belief,  contain  anythinff  im- 
peaching the  case  of  the  said  defendants, 
wherefore  we  say  we  object  to  produce 
the  same,  and  say  they  are  privileged 
from  production." 

a  0.  Macrae,  for  the  plaintiff.— The 
defendants  have  not  sufficiently  shewn 
that  these  documents  are  privileged  firom 
production.  They  have  admitted  ihm 
relevancy,  and  it  is  therefore  for  the 
Court  to  see  whether  they  are  protected. 
But  there  is  nothing  in  this  affidavit  to 
shew  the  nature  of  the  documents. 

The  general  rule  is,  that  upon  the  ques- 
tion of  relevancy  the  Court  aooepts  the 
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Qfiiit  on  oath  of  the  party  resisting 
ytion,  bnt  not  his  assertion  as  to 
ler  the  documents  relate  to  the  case 
9  applicant  or  of  himself  solelj — 
amdPs  Ohancery  Practice,  1687.     It 

the  Coart  to  judge  of  their  bear- 
ipon  the  issues — Maiisell  v.  Feeney 
2)  (1).  In  Benhow  v.  Low  (2)  the 
yr  of  the  Bolls  refers  to  the  '*  well- 
iished  rule  that  discovery  of  the 
8  of  the  case  that  is  to  be  made 
at  you  and  of  the  written  documents 
)  possession  of  the  parties  in  support 
&t  case  should  be  allowed  to  both 
"  Here  it  is  impossible  for  the 
iiff  to  know  what  is  the  nature  of 
locuments  which  the  defendants 
}  to  be  relevant  but  do  not  describe. 
B  only  cases  where  the  Court  has 
locuments  not  specifically  described 
protected  from  inspection  are  those 
3  they  have  been  documents  of  title, 
bhere  is  good  reason  for  not  par- 
xising  them  because  a  description 
deed  really  discloses  its  contents. 
»iily  apparent  exceptions  are  in  the 
of  corporations  where  titles  to  dues 
been  in  question — Combe  v.  The  Cor- 
'on  of  London  (3),  Bolton  v.  The 
rcUion  of  Liverpool  (4).  And  the 
id  on  which  protection  was  given  in 

oaaes  was  not  that  set  up  here — • 

y,  the  oath  of  the  party — but  the 
title. 
3LL0CK,  B.,  referred  to  The  Attorney- 
xU  v.  The  Corporation  of  London  (5), 

0  Wigra/m  on  Discovery,  p.  321.] 

a  Court  must  be  able  to  judge  of  the 
dants'  case,  and  the  alleged  exclusive 
inq^  of  the  documents  to  it.  In 
n$  ▼.  Bushby  (6)  Vice- Chancellor 
eraley  decided  that  a  defendant  is 

1  to  produce  anything  which  may 
8  least  degree  tend  to  make  out 
laintifirs  case ;  and  he  ordered  pro- 
on  notwithstanding  that  the  plaintiff 
d  that  the  documents  would  estab- 
he  defendant's  title.  The  defendants 
dy  on  Jones  y.  The  Monte  Video  Oas 
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(1)  2  Jo.  &  H.  320. 

(2)  50  Law  J.  Bep.  Chanc.  35. 
(8)  1  Ton.  &  C.  631. 

(4)  1  Vjh  &  E.  88. 

(5)  2  Mae.  &  O.  247. 

(6)  86  Law  J.  Bep.  Chanc.  400. 


Company  (7)  and  Taylor  v.  Batten  (8). 
The  former  case,  however,  only  shews  that 
further  discovery  cannot  be  had  upon  the 
suggestion,  though  on  affidavit  of  the 
party  seeking  discovery,  that  there  are 
other  documents  besides  those  sworn  to 
be  the  only  ones  by  his  opponent.  It  in 
no  way  decides  that  when  the  party 
resisting  inspection  has  admitted  that  he 
has  relevant  documents  in  his  possession 
the  Court  will  not  require  him  to  shew 
why  they  should  not  be  produced.  Such  a 
course  would  not  lead  to  a  conflict  of  con- 
tentious affidavits  as  would  have  occurred 
in  Jones  v.  The  Monte  Video  Gas  Company 
(7)  had  the  judgment  been  otherwise 
than  it  is.  Taylor  v.  Batten  (8),  though 
deciding  that  for  purposes  of  identifica- 
tion it  is  enough  to  tie  the  numbered 
documents  up  in  a  bundle  and  mark  and 
initial  it,  is  not  an  authority  that  the 
ground  of  privilege  need  not  be  stated ; 
for  in  that  case  the  documents  were 
described  as  letters  and  correspondence 
which  had  passed  between  the  defendant 
and  his  legal  adviser,  in  reference  to  the 
action,  which  were  clearly  privileged. 

JET.  D.  Oreene,  for  the  defendants. — ^This 
affidavit  is  drawn  in  exact  accordance 
with  that  which  was  upheld  in  Taylor  v. 
Batten  (8).  If  there  be  a  privilege  it 
must  be  r^,  and  therefore  no  description 
of  the  privileged  documents  can  be  re- 
quired except  tor  the  purpose  of  identifi- 
cation. 

[Denman,  J. — If  the  rule  be  so  general, 
why  would  it  not  apply  to  the  case  of 
Bustros  V.  White  (9)  ?] 

It  was  there  left  doubtful ;  and  I  admit 
if  that  be  so  inspection  would  be  ordered. 
The  plaintiff  is  not  entitled  to  inspect  the 
documents,  because  they  may  be  evidence 
in  the  cause  ;  for,  assuming  that  they  are, 
to  compel  inspection  would  violate  the 
rule  laid  down  by  Cotton,  L.J.,  in  Taylor 
V.  Batten  (8).  He  says,  "  The  only  ob- 
ject  of  the  affidavit  is  to  enable  the  Court 
to  order  the  documents  to  be  produced  if 
it  think  fit,  and  to  make  an  order  to  that 

(7)  49  Law  J.  Bep.  Q.B.  627 ;  Uw  Bep.  6  Q.B. 
D.  656. 

(8)  48  Law  J.  Bep.  aB.  72 ;  Law  Bep.  4  Q.B. 
D.  85. 

(9)  45  Law  J.  Bep.  Q.B.  642  ;  Law  Bep.  1  dB. 
D.  433. 
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effect ;  and  if  words  are  nsed  which,  if 
true,  protect  the  docnmente,  no  farther 
particularity  is  necessary  than  in  the  case 
of  docnments  for  which  protection  is  not 
claimed." 

There  is  no  hardship  on  the  plaintiff, 
because  he  can  interrogate  as  to  any  par. 
ticular  document  he  wants.  Jones  v.  The 
Monte  Video  Oas  Company  (7)  covers  all 
the  cases  cited  on  the  other  side.  There 
is  nothing  upon  this  affidavit  to  shew  that 
the  defendants  have  documents  which  in 
any  way  assist  the  plaintiff's  case  other 
than  those  which  they  are  willing  to 
produce. 

As  to  the  form  in  which  it  is  stated 
that  the  ground  of  privilege  is  to  the  best 
of  the  knowledge,  information  and  belief 
of  the  defendants,  that  was  held  sufficient 
in  Minet  v.  Morgan  (10). 

Macrae,  in  reply. — It  is  for  the  defen- 
dants to  shew  affirmatively  that  the  docu- 
ments are  privileged.  It  does  not  follow 
that,  because  a  party  is  bound  by  his 
opponent's  affidavit  as  to  relevancy  in 
general,  he  should  be  equally  bound  as  to 
relevancy  in  particular  ;  because  a  docu- 
ment generally  sworn  to  be  irrelevant 
could  not  be  used  afterwards,  whereas 
those  said  now  to  be  irrelevant  to  the 
plaintiff's  case  may  afterwards  be  used 
against  him.  In  Benhow  v.  Low  (2) 
James,  L.J.,  gives  another  reason  which 
is  in  favour  of  further  discovery,  namely, 
that  if  the  defendant  shews  an  over- 
whelming case,  the  plaintiff  ought  to  have 
the  opportunity  of  seeing  it  and  knocking 
under. 

The  Court  being  divided  in  opinion,  the 
following  judgments  were  delivered  : — 

Williams,  J. — In  my  opinion  the  order 
of  Bowen,  J.,  ought  to  be  reversed. 

The  application  was  one  made  on  be- 
half of  the  plaintiff  for  an  order  direct- 
ing the  defendants  to  produce  for  the 
inspection  of  the  plaintiff  certain  docu- 
ments admitted  by  the  defendants  to  be 
in  their  possession  and  to  be  relevant  to 
the  questions  in  issue  in  the  cause,  but 
the  production  of  which  they  resisted 
upon  the  ground  that  they  were  privi- 
leged from  inspection. 

(10)  42  Law  J.  Rep.  Chanc.  627  ;  Law  Rep.  8 
Chanc.  App.  361. 


The  defendants  had  already  filed  an 
affidavit  discovering  the  dooiunentB  in 
question,  in  obedience  to  m  order  of  a 
Judge  made  under  Order  XXXI.  rule  12, 
directing  the  defendants  to  make  disco- 
very on  oath  of   all  documents  which 
were  or  had  been  in  their  possession,  or 
power  relating  to  the  matters  in  question 
in  the  action,  and  in  that  affidavit  ihej 
thus  describ^  them :  "  We  have  in  onr 
possession  certain  documents  numbered 
101  to  110  inclusive,  which  are  tied  np 
in  a  bundle,  marked  A,  and  initialed  hj 
the  deponent    Charles   Qlanville.     The 
said  documents,  relate  solely  to  the  cam 
of  the  defendants  and  not  to  the  case  of 
the  plaintiff,  nor  do  they  tend  to  support 
it,  and  they  do  not,  to  the  best  of  oor 
knowledge,  information  and  belief,  con- 
tain anything  impeaching  the  case  of  the 
said   defendants,   wherefore  we  say  m 
object  to  produce  the  same,  and  say  they 
are  privileged  from  production." 

The  present  application  is  not  Ibr  an 
order  for  a  further  affidavit  of  discoTeiy 
of  documents,  but  for  an  order  to  pro* 
duce  for  inspection  relevant  docnments 
known  to  be  in  the  def^dants'  poeses* 
sion ;  and  this  distinction  is  material  in 
considering  the  present  question. 

The  true  question  turns  upon  what 
are  the  principles  of  law  to  be  cmplied  in 
carrying  out  the  provisions  of  rule  11 
of  Order  XXXI.  (11),  when  privilege  is 
claimed  for  the  non-production  of  rele- 
vant documents  for  inspection.  All  that 
appears  in  the  case  is,  that  the  action  is 
brought  by  indorsees  against  acceptors 
of  a  bill  of  exchange,  and  that  the  de- 
fence is  rested  in  part  upon  absence  of 
consideration  and  fraud ;  and  the  defiBn- 
dants  swear  that  the  docnments  in  ques- 
tion relate  exclusively  to  their  case,  and 
do  not  support  that  of  the  plaintiff.  It 
appears  to  me  that  the  materials  reliel 
upon  by  the  defendants  are  not  suffident 

(11)  Older  XXXI.  rale  11  is  ae  foUows:  "It 
shall  be  lawful  for  the  Court  or  a  Jnd^  at  bdJ 
time  during  the  pendency  therein  of  any  action  or 
proceeding,  to  order  the  production  by  any  par^ 
thereto,  upon  oath,  of  such  of  the  docnments  in 
his  possession  or  power  relating  to  any  mattar  in 
question  in  such  action  or  proci^ding,  as  the  Oooit 
or  Judge  shall  think  right ;  and  the  Conzt  mi^ 
deal  with  such  documents,  when  prodnced,  in  saea 
manner  as  shall  appear  jnat" 
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lot  tlie  dooamentB  from  prodac- 
*he  case  of  Jones  y.  The  Monte 
Otf  Company  (7)  in  the  Court  of 
which  was  relied  npon  by  the 
atSi  seems  to  me  to  be  no  antho- 
)xi  the  question.  That  was  an 
ion  for  an  order  ander  rule  12, 
ft  the  defendants  to  make  a  far- 
aayit  of  discovery  of  documents, 
?ing  ah^ady  made  an  affidavit,  in 
08  to  a  similar  order,  that  no 
at  in  their  possession,  except 
at  forth  in  the  schedule  thereto, 
to  the  matters  in  dispute.  The 
f  Appeal  decided  that  the  defen- 
laving  sworn  such  an  affidavit,  it 
isive,  and  that  they  could  not  be 
to  niake  another.  This  decision, 
a  in  accordance  with  the  practice, 
as  I  can  recollect  it,  is  really 
I,  not  upon  any  artificial  or  arbi- 
ile  of  the  Courts,  but  upon  the 
ktiue  of  things.  If  a  defendant 
that  none  of  the  documents  in  his 
on,  except  those  enumerated  in 
ednle,  are  relevant  or  material  to 
fitions  in  dispute,  or  to  test  the 
tore  closely,  if  the  defendants  had 
hat  a  particular  known  document 
i  relate  to  the  matters  in  issue, 
lid  any  Court  order  him  to  swear 
does  relate  to  the  matters  in  dis- 
)  at  the  same  time  protesting  and 
g  that  it  does  not  ?     The  Court 

0  doubt,  afford  to  either  party 
18  made  an  imperfect  and  erro- 
iffidavit  of  discovery  a  locus  jpenu 
and  direct  him  to  file  a  further 
tter  affidavit,  but  it  is  obviously 

the  power  of  any  Court  to  order 
r^  to  swear  to  particalar  facts 
e  18  determined  to  swear  the  con- 
and  this  is  the  true  principle  and 
indation  of  the  rule  in  Jones  v. 
wle  Video  Oas  Company  (7).  This 
la  is  not  applicable  to  the  case  of 
sr  to  produce  documents  for  in- 
1.  In  such  case,  starting  with 
amption  that  the  documents,  the 
ion  of  which  is  sought  by  the  one 
isted  by  the  other,  are  relevant  and 

1  to  the  questions  at  issue  in  the 
heie  may  well  be  a  conflict  between 
bias  88  to  the  character  and  effect  of 
umentB  and  as  to  the  manner  in 
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which  they  bear  upon  the  questions  in 
issue ;  and  in  this  conflict  it  seems  to 
me  that  the  Court  is  bound  to  apply  the 
ordinary  rules  of  evidence  in  determining 
whether  a  case  of  privilege  has  been 
established ;  and  it  is  possible  to  con- 
ceive cases,  and  I  have  known  cases,  in 
which  a  Judg^,  having  refused  to  order  a 
further  affidavit  of  discovery,  has  never- 
theless ordered  the  production  of  the 
controverted  document,  being  satisfied 
that  it  was  relevant  to  the  case. 

It  seems  to  me  that  the  defendants, 
who  admit  the  possession  of  the  docu- 
'  ments  and  their  relevancy,  have  failed  to 
shew  that  they  come  within  any  class 
of  documents  privileged  from  inspection. 
The  defendants  might  have  shewn  what 
the  nature  of  the  controversy  was,  and 
that  the  documents  in  question  were  of 
a  class  coming  within  one  of  the  estab- 
lished exceptions  entitling  them  to  be 
privileged  ;  but  he  does  not  do  so,  and 
contents  himself  with  a  wide,  general 
and  vague  statement  that  they  relate  ex- 
clusively to  his  case  and  not  to  that  of 
the  plaintiffs. 

In  the  case  of  Ebsworth  v.  The  Allia7ice 
Marine  Insurance  Company  (not  reported 
on  this  point)  the  defendants  success- 
fnlly  resisted  an  application  to  inspect 
documents  in  their  possession  admit- 
tedly relevant  to  the  case.  That  was 
an  action  upon  a  policy  of  marine  in- 
surance upon  a  cargo  of  cotton.  The 
defence  was  that  the  ship  had  been  frau- 
dulently destroyed  by  fire,  and  that  the 
cotton  had  never  been  in  fact  shipped, 
but  that  bales  of  rubbish  had  been 
shipped  in  its  place.  The  defendants 
pointed  out  on  oath  the  nature  of  the 
dispute  and  the  character  of  the  docu- 
ments sufficiently  to  enable  the  Court  to 
test  substantially  the  grounds  of  the 
claim  of  privilege  upon  sworn  testimony 
which,  if  untrue,  would  have  subjected 
the  deponents  to  an  indictment  for  per- 
jury. 

In  the  same  way,  in  Bustros  v.  White 
(9),  where  the  privilege  was  disallowed, 
the  party  claimmg  the  privilege  suffi- 
ciently stated  the  character  of  the  docu- 
ments, so  as  to  enable  the  Court  to  judge 
of  the  validity  of  the  claim.  I  think  the 
defendants  have  not  in  this  case  placed 
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before  the  Gonrt  the  materials  that  they 
could  and  onght  to  have  done,  nor  have 
they  shewn  any  reason  for  not  doing  so ; 
and  I  am  of  opinion,  therefore,  that  their 
claim  fails,  and  that  the  order  for  inspec- 
tion onght  to  have  been  made. 

Pollock,  B. — The  conclusion  to  which 
I  have  come  is  that  the  order  of  Mr. 
Justice  Bowen  was  right.  The  Master 
had  made  an  order  in  the  action  ordering 
certain  documents  enumerated  in  para- 
graph 4  of  the  affidavit  of  documents 
made  by  defendant  under  Order  XXXI. 
to  be  produced  for  inspection.  This  order 
was  made  when  the  Master  had  before  ' 
him  the  affidavit  sworn  by  the  defen- 
dants in  the  terms  which  have  been  read. 

I  am  not  at  all  clear  what  would  be  the 
best  rule  of  practice  if  the  Court  were 
laying  it  down  for  the  first  time,  but  it 
seems  to  me  that  by  the  principle  already 
recognised  in  the  Courts  of  equity  the 
documents  in  question  are  privileged. 
Jones  V.  The  Monte  Video  Gas  Gompany  (7) 
shews  that  in  these  matters  we  are  to  be 
governed  by  the  modem  rules  of  practice, 
and  I  cannot  forget  that  such  rules  are 
now  drawn  in  accordance  with  the  prac- 
tice of  the  Courts  of  equity.  As  I 
understand  the  practice,  there  are  many 
cases  in  which  it  appears  that  a  plaintiff 
who  sought  discovery  was  bound  by  the 
oath  of  the  defendant,  and  no  case  has 
been  cited  to  us  to  shew  that  in  one  case 
a  party  is  bound  and  in  another  he  is  not. 
For  instance,  it  is  not  said  that  when  a 
deponent  swears  that  the  documents  are 
irrelevant  his  oath  is  conclusive,  but  that 
when  he  swears  that  they  are  correspon- 
dence between  himself  and  his  solicitor  it 
is  noi 

The  only  case  where  documents  which 
are  of  a  character  to  be  protected  are 
ordered  to  be  produced  is  where  the  party 
has  waived  his  privilege  by  disclosing  the 
contents  in  his  pleading  or  in  the  affidavit 
itself.  But  wherever  the  matter  is  to  be 
determined  by  the  oath  of  the  party  I  can 
find  no  case  where  the  distinction  sought 
to  be  drawn  by  Mr.  Macrae  has  been 
recognised. 

The  rules  in  equity  clearly  establish 
the  practice  as  I  find  it  laid  down  in 
Wigram  on  Discovery  (p.  299)  :  "  Where 
the  documents  are  not  referred  to,  but  are 


admitted  to  be  in  the  defendant's  pos- 
session, there  the  question  whether  the 
defendant  shall  produce  them  or  not  is 
determined  by  considering  whether  the 
documents  do  or  do  not  relate  to  the 
title  of  the  plaintiff.  If  they  relate  solely 
to  the  title  of  the  defendant,  in  that  case 
the  order  for  production  is  not  made." 

There  has  been  some  difficulty  in 
applying  the  rule  in  the  common  law 
Courts,  for  in  most  of  the  equity  cases 
the  documents  in  question  have  been 
muniments  of  title  or  something  of  that 
nature.  In  such  cases  the  mere  name 
would  shew  the  import  of  the  document 
much  more  than  would  be  the  case  if 
the  subject-matter  were  mercantile 
documents,  such  as  aooounts  or  bills  of 
exchange.  But  in  so  far  as  any  dis- 
tinction exists  it  is  in  favour  of  the  de- 
fendant, in  my  opinion.  For  while  in 
equity  the  party  may  be  called  upon  to 
describe  the  document  as  a  will  or  con* 
veyance  or  what  not,  but  is  not  called 
upon  to  produce  the  evidence  upon  which 
he  will  establish  the  document,  it  seems  to 
be  in  the  common  law  Courts  contrary 
to  all  practice  at  nisi  prius  to  disclose 
evidence  before  the  trial,  where  a  party 
becomes  entitled  to  see  his  opponent's 
evidence  for  the  first  time  when  the  case 
comes  into  Court. 

Now  let  us  see  what  the  decision  in 
Jones  V.  The  Monte  Video  Ckis  Gompany  (7) 
amounts  to,  where,  in  the  first  instance, 
two  Judges  in  succession,  thinking  it  to  be 
very  hard  that  a  man  by  a  point-blank 
denial  should  evade  giving  inspection  of 
documents  which  they  thought  it  was 
apparent  were  relevant,  ordered  their 
production.  Was  it  right?  I  must 
confess  that  it  seems  to  my  mind  still  to 
have  been  a  convenient  course  to  adopt 
in  such  a  case  as  that.  The  Court  of 
Appeal,  however,  said  that  it  was  con- 
trary to  the  rule  as  to  the  production  of 
documents  as  established  by  the  new 
practice.  That  decision  was  arrived  at 
by  all  the  members  of  the  Court  of  Ap- 
peal: by  Lord  Justice  Brett,  on  the  ground 
that  it  cannot  be  shewn  by  a  contentions 
affidavit  that  the  affidavit  of  documents 
is  insufficient,  and  that  the  party  seeking 
production  can  obtain  what  he  requires 
by     interrogatories;    by    Lord    Justice 
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on  the  gronnd  that  the  practice 
nnded  on  the  former  practice  of  the 
of  Ohanoery,  which  did  not  allow 
Ittvit  of  discoyerj  to  be  contradicted. 
Jostioe  Thesiger  seems  to  have 
B  Bftme  difficoliy  as  I  do,  bnt  to 
mmdered  himself  to  be  bound  by 
lotioe. 

only  distinction  that  I  can  see  be- 
that  case  and  this  is,  that  there  it 
lid  that  the  documents  were  not 
iti  and  here  that  they  relate  solely 
bndant's  case.  It  is  certainly 
)  that  the  distinction  sought  to  be 
ihed  by  Mr.  Macrae  cannot  be 
In  any  case ;  and  I  think  that  the 
reason  is  because  the  principle  is 
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1  add  one  word  as  to  Btistros  y .  White 
le  decision  there  did  not  turn  on  any 
)nt  in  the  affidavit  that  the  docu- 
of  which  inspection  was  sought 
(ferred  to  the  defendant's  own  case, 

I  the  point  that  the  particular 
snts  were  not  privileged  as  not 
^  within  the  professional  privilege 
to  the  law ;  and  so  &r  from  order- 
ipection  I  understood  the  Master 

xtoUs  to  say  that  in  equity  no 
•n  was  in  practice  asked,  except 
XT  the  oath  of  the  defendant  was 
\lj  pledged  to  the  claim  of  privilege. 
Me  reasons  I  think  that  the  appeal 
e  dismissed. 

KAH,  J. — ^If  this  case  were  one  in 
no  authority  could  be  found  on 
Bide  and  we  had  to  decide  on  the 
m  of  the  Judicature  Act  and  Rules, 
3t  hesitate  to  say  that  my  opinion 
be  in  fitvour  of  the  view  expressed 
.  Justice  Williams ;  but  I  cannot 
this  case  without  looking  at  the 

decisions  already  given  on  the 
<  of  discovery.  It  is  not  without 
Ion  that  I  think  that  we  cannot, 
ently  with  the  cases  in  the  Court 
leal,  reverse  the   decision  of  Mr. 

Bowen. 
loot  ffo  at  length  into  those  cases, 

II  a4d  a  few  words  upon  some  of 

h>  Janes  y.  Hie  Monte  Video  Oas 
ny  (7) ,  notwithstanding  the  opinion 
led  Dj  Mr.  Justice  Williams,  I 
it  does  bear  on  the  present  ques- 
'qu  M.— QJB.,  OJP.  &  ExcK. 


tion,  for  although  the  judgment  did  not 
go  into  the  question  subsequent  to  the 
one  actually  decided,  and  which  we  are 
now  considering,  yet  it  is  ample  to  shew 
that  the  principle  was  laid  down  generally 
that  the  party  seeking  discovery  and  in- 
spection is  bound  by  the  oath  of  the 
opposing  party.  Several  expressions  in 
the  judgments  go  the  whole  length  of 
saying  that  the  matter  is  concluded  by 
the  oath,  and  that  such  oath  prevents  the 
party  f^m  getting  farther  discovery. 
Although  it  is  apparently  giving  a  great 
advantage  to  a  mere  statement  on  oath, 
still  considerations  may  be  suggested  on 
the  other  side,  so  that  I  cannot  offhand 
form  a  jadgment  as  to  which  would  cer- 
tainly be  the  most  desirable  rule.  We 
must  always  remember  that  the  party 
seeking  inspection  is  enforcing  a  some- 
what inquisitorial  right  which  he  must 
support,  and  his  opponent  is  entitled  to 
protect  himself  by  his  oath,  and  his  pro- 
tection depends  therefore  on  his  doing 
something  which  a  scrupulous  man  would 
not  do  falsely  in  his  own  fiivour. 

I  think  that  Bustros  v.  White  (9) 
has  nothing  to  do  with  the  question 
before  us,  for  it  was  not  at  all  considered 
in  that  case.  There  was  there  a  par- 
ticular claim  to  protection  on  the  groand 
of  solicitors'  privilege,  and  it  turned  out 
that  this  could  not  be  supported. 

The  case  of  Taylor  v.  Batten  (8)  is 
strongly  in  favour  of  Mr.  Greene's  con- 
tention. It  gives  this  very  form  of  affi- 
davit in  resisting  inspection. 

In  Seton  on  Decrees  (4th  ed.  vol.  i.  p. 
162),  where  there  is  a  summary  of  all 
the  decided  cases  on  the  subject  of  the 
production  and  inspection  of  documents, 
it  seems  to  be  considered  clear  law  that 
the  party's  own  statement  of  the  nature 
of  the  deeds  is  conclusive,  although  it 
merely  go  to  knowledge,  information 
and  belief;  and  the  party  seeking  in- 
spection is  therefore  bound  by  the  state- 
ment that  the  documents  in  question 
relate  exclusively  to  the  case  of  the 
person  making  the  affidavit,  even  if  it 
amounts  only  to  his  belief  that  they  do 
so. 

The  other  case  before  yice-Chanoellor 
Kindersley — Jenkins  v.  Bushhy  (6) — does 
not  really  support  the  plaintiff's  oonten- 
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tion.  It  decides  that  under  the  term 
*'  title "  is  to  be  considered  as  included 
not  only  title-deeds  properly  so  called, 
but  also  documents  which  go  to  support 
the  case  only  of  the  party  resisting  in- 
spection. The  admission  there  was  that 
the  documents  of  which  inspection  was 
sought  related  to  the  plaintifiTs  case,  but 
it  was  said  that  they  did  not  establish  his 
title  ;  and  inspection  was  refused  on  that 
ground,  which,  as  the  Vice-Chancellor 
pointed  out,  rested  on  a  confusion  arising 
from  the  use  of  the  word  "  title."  On  the 
whole,  therefore,  though  with  great  hesi- 
tation, I  am  of  opinion  that  the  decided 
cases  preclude  us  from  saying  that  the 
judgment  of  Mr.  Justice  Bowen  was 
wrong,  and  the  appeal  will  be  dismissed. 

March  16.  The  plaintiff  appealed  (12). 
Mdcrae,  for  the  appellant. 
Bagshawe  and  Greene,  for  the  defen- 
dants, were  not  called  on. 

Lord  Colbeidgb,  O.J. — I  am  of  opinion 
that  this  appeal  must  fail.  It  appears  to 
me,  speaking  for  myself,  that  the  jadg- 
ment  maybe  put  either  on  the  rule  itself — 
and  in  that  case  it  may  be  said,  and  I  do 
say  that  I  do  not  think  it  right  to  order 
the  production  of  the  documents  in  this 
case — or  I  may  say  that  I  think  this  case 
is  governed  by  Taylor  v.  Batten  (8)  and 
Jones  V.  The  Monte  Video  Oas  Oompany 
(7).  The  judgment  in  Taylor  v.  Batten 
(8)  was  delivered  by  a  Lord  Justice  es- 
pecially versed  in  matters  of  equity  prac- 
tice. The  principle  of  those  cases  is  that, 
on  an  application  for  discovery  and  inspec- 
tion, which  are  very  similar,  the  applicant 
is  bound  by  the  oath  of  the  other  party,  if 
that  oath  enables  the  applicant  to  identify 
the  documents  in  question.  Now  I  am  of 
opinion  that  there  is  a  safficient  identifica- 
tion in  the  present  case,  for  the  paragraph 
to  which  objection  has  been  taken  follows 
almost  the  very  words  which  were  held 
in  Taylor  v.  Batten  (8)  to  be  suflBcient. 

The  two  cases  to  which  I  have  referred 
decided  that  a  party  is  bound  by  the 
oath  of  the  adverse  party,  and  that  he 
must  take  the  description  of  documents 
given  by  him  as  trne.     I  believe  that  in 

(12)  Coram  Lord  Coleridge,  C.J. ;  Baggallay, 
L.J. ;  and  Bramwell,  L. J. 


those  cases  there  was  no  order  for  inspec- 
tion ;  but  it  does  not  appear  to  me  thii 
any  difference  arises  therefrom,  for  tbe 
party  who  applies  for  discovery  or  in. 
spection  is  still  equally  bound  by  the 
oath  of  the  other  party,  whether  the  ap- 
plication be  for  discovery  op  for  inspec- 
tion. If  the  case  of  ManseU  y.  Femeff 
(1)  is  inconsistent  with  the  later  cases  to 
which  we  have  been  referred,  then  it  most 
be  remembered  that  Taylor  y.  Batten  (8) 
and  Jones  v.  The  Monte  Video  Oas  Cm- 
pany  (7)  are  both  more  recent,  and  an 
also  decisions  of  a  Oonrt  of  higher  antho- 
rity  than  that  of  Vice-OhanceUor  Wood, 
but  it  may  be  that  I  have  not  fall^  appre- 
ciated the  grounds  of  that  decision.  In 
my  opinion,  the  judgment  of  the  Divi- 
sional Oourt  ought  to  be  affirmed,  eidier 
on  principle  or  on  the  ground  of  discre- 
tion. 

Baggallat,  L.  J. — ^I  agree  that  this  jadg- 
ment  should  be  affirmed ;  but  I  am  not 
sure  that  I  am  able  to  agree  with  all  the 
reasons  which  the  Lord  Chief  Justice  has 
given.  The  affidavit  which  has  been 
made  in  answer  to  an  order  for  inspec- 
tion states  that  the  defendants  have  in 
their  '*  possession  or  power  certain  docu- 
ments numbered  101  to  110  inclnsiTe, 
which  are  tied  up  in  a  bundle  marked 
with  the  letter  A  and  initialed."  1 
think  that  there  is  here  a  safficient 
identification  of  documents ;  but  then  the 
second  part  of  that  paragraph  sets  np  a 
claim  of  privilege.  It  is  clear  that  every 
material  document  must  be  prodnced 
unless  it  is  privileged,  and  privilege  ib 
confined  to  documents  of  title  and  to 
communications  from  a  party's  solicitor 
or  an  agent  employed  by  or  at  the  in- 
stance of  the  solicitor.  I  am  not  awaie 
of  any  case  which  decides  that  doonmeDtB 
such  as  these  are  privileged.  It  wtf 
held  in  Anderson  v.  The  Bank  of  BriHA 
Columbia  (13)  that  a  letter  from  a 
manager  of  one  branch  of  a  bank  to  ^ 
manager  of  another  branch  was  not  pri- 
vileged, and  in  railway  accident  cases 
communications  between  medical  men 
have  been  held  not  to  be  privileged  imlef 
made  with  reference  to  tne  action.    ThiB 

(18)  45  Law  J.  Bep.  Chanc.  449 ;  Law  B«p.S 
Gh.  D.  644. 
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oajy  however,  be  decided  on  the 
rarda  of  the  role  of  Court.  This 
it  was  made  and  no  further  affi- 
iriB  applied  for,  so  that  the  state- 
ocmtuned  in  it  most  be  taken  to 
B^  and  I  do  not  think  it  is  a  ease  in 
I  ahonld ''  think  it  right"  to  make 
rther  order. 

KWBLL,  L.  J. — ^I  agree  with  the  Lord 
Justice  that  this  appeal  most  be 
sed.  I  am  not  snre  whether  I 
anderstand  the  argnment  of  the 
int.  The  defenduits  here  have 
ill  that  is  directed  to  be  done  by 
igment  in  Taylor  v.  Batten  (8).  The 
aph  of  the  idS&davit  first  identifies 
cmments,  and  then  asserts  that  they 
solely  to  the  case  of  the  defendants. 
bhe  defendants  might  indeed  have 
ed  each  particular  document,  and 
ronld  have  identified  them  more 
ilarly  but  not  more  certainly ;  and 
IB  it  is  more  reasonable  that  the 
ioation  should  be  such  as  it  is  in 
ase,  or  otherwise  the  defendants 
be  obliged  to  ffive  the  very  inform- 
irhich  they  deeae  to  withhold. 

Judgment  affirmed. 


n  —  G.  R  Kaye,  for  plaintiff;  Prior, 
&  Go.,  agents  for  Graham  &  Sonfi,  Abing- 
fbr  defendants. 
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1.      1    THB  QUEEN  V,  THE  JUSTICES  OF 
MONTOOMSBTSHIBE. 


8.} 


^Saiing^Statute  6  $•  7  WiU.  4. 
f.  6—opecial  Sessions — Bight  of 
I  hy  Assessment  Oommittee  against 
7f  Special  Sessions — Union  Assess^ 
lammOtee  Act,  1864  (27  $-  28  Vict. 
S.2. 

r  the  report  of  the  above  case,  see 
V  J.  Bep.  M.C.  52.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.         1        „^„^      „„^„„„ 
March  15,  16.  /      °^^^  ^-  °^^°^«- 

BiU  of  Sale,  Transfer  of—BUls  of  Sale 
Act,  1878  (41  §•  42  Vict.  c.  31),  s,  10. 

In  1877  Edwa/rd  Olark  hy  deed  assigned 
hy  way  of  mortgage  certain  household  goods 
to  a  locm  company  for  securing  a  loan  of 
500Z. ;  this  deed  toas  duly  registered  as  a 
hiU  of  sale.  In  1878  the  company  and 
Edward  Olark,  in  consideration  of  500Z. 
paid  hy  one  Joseph  Clark  to  the  company, 
hy  deed  transferred  the  said  mortgage  tj 
Joseph  Olark,  On  the  20th  of  February, 
1880,  the  said  mortgage  deht  having  heen 
reduced  to  34SI,,  Joseph  Clark  and  Edward 
Olark,  in  consideraiion  of  the  plaintiff 
paying  Z4SI,  to  Joseph  Olark  and  113Z.  to 
Edward  Olark,  which,  together  with  ea% 
penses,  radsed  the  am^ount  then  paid  hy  the 
plaintiff  to  substantially  the  same  sum  as 
thai  secured  hy  the  original  hill  of  sale, 
assigned  hy  deed  to  the  plaintiff  all  the  said 
goods  hy  way  of  mortgage  arid  security  for 
the  total  sums  of  money  so  advanced  hy 
him : — Held,  that  the  deed  of  the  20th  of 
Fehruary,  1880,  was  a  transfer  of  a  hUl  of 
sale  within  the  meaning  of  section  10  of  the 
Bills  of  Sale  Act,  1878,  and  did  not  require 
registration. 

Special  Case  stated  pnrsnant  to  the 
order  of  the  Honorable  Baron  Pollock, 
dated  the  22nd  of  December,  1880,  under 
the  Common  Law  Procedure  Act,  1860, 
s.  15. 

On  or  abont  the  1st  dav  of  December, 
1880,  the  sheriff  of  Middlesex  seized 
certain  scheduled  goods  and  chattels  in  the 
possession  of  Edward  Bawson  Clark  at 
147  Church  Street,  Chelsea,  under  a  writ 
of  fieri  facias  issued  at  the  suit  of  the 
defendant  against  Edward  Bawson  Clark, 
and  the  same  were  claimed  by  the  plain- 
tiff under  the  following  circumstances : — 

On  the  26th  of  July,  1877,  by  a  deed 
made  between  the  said  Edwu^d  Bawson 
Clark,  Edwin  Stanley  Clark  and  the 
Beal  and  Personal  Advance  Company 
(Lim.),  whereby,  after  reciting  a  deed 
of  mortgage  of  household  goods  and  ef* 
f ects — the  goods  in  question — of  Edward 
Bawson  Clark  to  Edmn  Stanley  Clark 
for  securing  the  sum  of  1,5892.  8s,  6d,, 
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and  interesb  iJiereon  at  five  per  cent,  per 
annnm,  which  recited  deed  had  been  duly 
registered,  and  after  reciting  that  Edwrn 
Ste^nlej  Clark  consented  to  postpone  his 
secnrity  to  the  security  intended  to  be 
thereby  made,  the  said  Edward  Bawson 
Glark  and  the  said  Edwin  Stanley  Clark 
at  the  request  of  the  said  Edward  Bawson 
Clark  assigned  the  said  goods  by  way  of 
mortgage  to  the  Beal  and  Personal  Ad- 
vance Company  (Lim.),  for  securing  a 
loan  of  500Z.,  with  interest  at  the  rate  of 
twenty  per  cent,  per  annum,  with  a  pro- 
viso for  redemption  in  the  event  of  the 
said  Edward  Bawson  Clark  paying  to 
the  company,  on  the  26th  day  of  October 
then  next  ensuing,  all  sums  then  owing 
to  them  by  virtue  of  the  deed. 

This  instrument  was  duly  registered 
as  a  bill  of  sale  according  to  law. 

On  the  26th  of  February,  1878,  the 
Beal  and  Personal  Advance  Company 
(lim.),  by  the  direction  of  Edward  Baw- 
son Clark,  by  a  deed  which  recited  the 
foregoing  facts  and  deeds,  transferred  the 
mortgaee  before  made  to  the  company, 
but  without  prejudice  to  Edwin  Stanley 
Clark's  second  charge,  to  one  Joseph 
Clark,  who  then,  in  consideration  of  an 
advance  by  him  to  the  said  Edward 
Bawson  Clark  of  the  sum  of  500Z.,  became 
transferee  and  mortgagee  of  the  said 
goods  and  chattels  by  way  of  security  for 
the  repayment  of  the  said  sum  of  5002., 
together  with  interest  at  the  rate  of  ten 
per  cent,  per  annum. 

On  the  20th  of  February,  1880,  the 
said  mortgage  debt  had  become  reduced, 
so  that  there  remained  due  only  the  sum 
of  848Z.  78»  4d,y  and  the  said  Joseph 
Clark,  desiring  to  be  wholly  paid  ofi^,  had 
applied  to  the  plaintifE  to  advance  the 
necessary  funds  and  take  a  transfer  of  the 
securities.  The  plaintiff  had  consented 
to  do  so,  and  at  the  same  time,  at  the  re- 
quest of  the  said  Edward  Bawson  Clark, 
had  consented  to  advance  him  a  ftirther 
sum  of  113Z.  which,  with  4^1,  &.  6d,  ex- 
penses, would  bring  up  the  amount  then 
advanced  by  the  pluntiff  to  5012. 15^.  9^., 
substantially  the  same  amount  as  that 
originally  secured  by  the  bill  of  sale  to 
the  said  company.  Accordingly,  on  the 
20th  of  February,  1880,  a  deed  was  en- 
tered into  between  the  mortgagee^  Joseph 


Clark,  Edwin  Stanley  Glark,  Edward 
Bawson  ClM*k,  and  the  plaintiff,  whereby, 
after  reciting  all  the  foregoing  &cts  and 
deeds,  and  that  the  plamtiff  had  made 
the  promised  advances,  amounting  to 
501Z.  15«.  9(f.,  Joseph  Clark,  by  the  di- 
rection of  the  said  Edwin  Stanley  Clark 
and  Edward  Bawson  Clark,  and  Edwin 
Stanley  Clark  and  Edward  Bawson  Clark 
for  themselves,  granted  and  assigned  to 
the  plaintiff  all  the  said  goods  and  chattels 
by  way  of  mortgage  and  security  to  the 
plaint^  for  the  total  sums  of  money  so 
advanced  by  him,  together  with  interest 
at  ten  per  cent,  per  annum.  The  said 
deed  contained  a  proviso  for  redemption 
in  the  event  of  the  said  Edward  Bawson 
Clark  on  demand,  or  on  the  31st  day  of 
July  next  ensuing,  paying  to  the  plaintiff 
the  total  sum  of  money  advanced  by  him 
and  interest.  The  said  sum  of  5012.  los.  9c2. 
was  now  due  and  owing  to  the  plaintiff. 

The  execution  by  the  said  Edward 
Bawson  Clark  of  the  deed  dated  the 
20th  day  of  February,  1880,  was  duly 
attested  bv  one  Samuel  Smith  Seal,  a 
solicitor  of  the  Supreme  Court,  who,  pre- 
viously to  the  execution,  read  over  and 
explained  the  same  to  the  paid  Edward 
Bawson  Clark.  The  said  Samuel  Smith 
Seal  also  witnessed  the  signature  of  the 
said  Joseph  Clark.  A  true  copy  of  the 
said  deed  and  the  attestation  of  the  exe- 
cution of  the  same,  together  with  an 
affidavit  by  the  said  Samuel  Smith  Seal, 
was  duly  nled  on  the  25th  of  Febmary, 
1880,  with  the  Begistrar  appointed  under 
the  Bills  of  Sale  Act,  1878. 

There  was  no  attestation  by  a  solicitor 
of  the  Supreme  Court  to  the  execution  of 
the  said  aeed  by  the  said  Edwin  Stanley 
Clark,  nor  was  there  any  description  in 
the  said  deed  of  the  residence  and  occu- 
pation of  the  attesting  witness  to  the 
signature  of  the  said  Edwin  Stanley 
Ghrk. 

No  affidavit  contoming  a  description  of 
the  residence  and  occupation  of  the  said 
Edwin  Stanley  Clark  or  of  the  said 
Joseph  Clark,  or  of  the  residence  and 
occupation  of  the  attesting  witnesses  to 
the  signatures  of  the  said  Sdwin  Stanley 
Clark  and  Joseph  Clark  respectively,  was 
filed  with  the  Begistrar  appointed  under 
the  Bills  of  Sale  Act,  1878,  except  the 
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of  Samuel  Smith  Seal  before 
Bd. 

leed  of  ihe  20th  of  Febroarj, 
ifarred  to  a  oertain  schedule  or 

?to  the  deed  of  the  26th  of 
7,  bat  neither  such  schedule  or 
y,  nor  a  true  copy  thereof,  were 
d  to  or  filed  with  the  Registrar 
OYen  clear  days  of  the  making  or 
or  execution  of  the  deed  of  the 
February,  1880. 

nestion  for  the  Court  was,  whether 
itiff  was  entitled  to  the  said  goods 
oat  the  defendant,  the  execution 


r  Charles  (H.  D.   Greene   with 
r  ihe  plaintiff. — The  deed  of  the 

February,  1880,  amounted  to  a 
insfer  of  a  bill  of  sale  by  Joseph 
>  the  plaintiff,  which,  by  section  10 
(ilia  of  Sale  Act,  did  not  require 
bion«  The  words  of  the  final 
f  the  section  are,  "  A  transfer  or 
ent  of  a  registered  bill  of  sale 
b  be  registered." 

UAMB,  J. — It  was  only  the  extreme 
loy  of  section  4  which  rendered  it 
7  to  insert  that  clause.] 
bdly,  assuming  the  deed  of  the  20th 
lazy,  1880,  to  be  a  bill  of  sale  the 
iee  required  by  the  Act  have  been 
1  with.    The  execution  by  Edward 

Clark  was  duly  attested  by  a 
*  of  the  Supreme  Court ;  the  same 
'  witnessed  the  signature  of  Joseph 
ihe  other  party  to  the  deed,  Edwin 
Clark,  need  not  have  signed  the 
Section  10  does  not  enact  that  any 
>n  shall  be  attested  by  a  solicitor 
Inpreme  Court,  but  that  the  exe- 
dudl  be  attested  and  the  deed 
9d  to  the  grantor.  There  is  only 
intor  here,  namely,  Edward  B. 
bhe  deed  was  properly  explained  to 
1  was  duly  executed  by  him. 
■aid  that  no  schedule  or  inventory 
eaented  to  the  Begistrar  within 
ays  of  the  making  of  the  deed  of 
1  of  February,  but  this  inventory 

3^  filed  with  the  Begistrar  witn 
of  the  26th  of  July,  1877.  In 
ig  eveiy  schedule  annexed  to  the 
Hhle  to  be  filed,  the  statute  has  in 
plationthe  case  where  no  schedule 
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has  ever  been  filed.  There  is  a  reference 
to  a  schedule  in  the  predecessor's  title  on 
the  file,  and  the  Act,  having  been  once 
complied  with,  need  not  be  complied  with 
again. 

Edward  PoUock,  for  the  defendant. — 
This  is  an  assignment  of  goods.  Pre- 
yious  to  1880  the  amount  of  the  con- 
sideration had  been  reduced,  but  in  1880 
it  was  brought  up  to  its  original  amount 
and  the  goods  were  consequently  assigned 
for  a  fresh  amount.  The  schedule  re- 
ferred to  should  have  been  filed.  A  mere 
reference  to  a  schedule  previously  filed  is 
not  sufficient,  and  any  person  searching 
the  register  would  have  to  refer  back  to 
remote  times.  A  mere  reference  to  a  past 
registration  is  not  sufficient. 

Oharleif  in  reply. 

Our.  adv.  vult 

The  judgment  of  the  Court  (1)  was  (on 
March  16)  delivered  by 

Williams,  J. — This  is  an  interpleader 
proceeding,  in  which  the  plaintiff  claims 
certain  goods  seized  by  the  sheriff  of 
Middlesex  under  a  writ  of  fisri  facias^ 
issued  at  the  suit  of  the  defendant  in 
December,  1880,  against  one  Edward 
Bawson  Clark.  The  question  in  the  issue 
is,  whether  a  bill  of  sale  of  the  said  goods 
from  Edward  Bawson  Clark  to  the  plain- 
tiff, dated  the  20  th  of  February,  1880,  under 
which  the  plaintiff  claims,  is  void  by  non- 
compliance with  the  provisions  of  the 
Bills  of  Sale  Act,  1878.  [After  stating 
the  facts,  his  Loidship  proceeded  as  fol- 
lows :]  The  defendant  raised  several  ob- 
jections to  the  validity  of  the  plaintiff's 
title.  He  contended  that  the  deed  of  the 
20th  of  February,  1880,  being  a  bill  of 
sale  within  the  meaning  of  the  4th  sec- 
tion of  the  Bills  of  Sale  Act,  1878,  was 
not  duly  registered  according  to  the  pro- 
visions of  that  statute,  and  was  accord- 
ingly void  as  against  him.  To  these 
objections  the  plaintiff  replied  —  first, 
that  this  did  not  require  registration, 
because  it  was  a  transfer  or  assi^ment 
of  a  registered  bill  of  sale,  which  is 
expressly  excepted  from  the  Act  by  sec- 
tion 10,  which  enacts  that  a  transfer  or 
assignment  of  a  registered  bill  of  sale 

(1)  WilliamB,  J.,  and  Mathew,  J. 
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need  not  be  registered.  Secondly,  he 
contended  that  it  was  in  fact  duly  and 
sufficiently  registered  as  a  bill  of  sale. 
If  the  plaintiff's  first  contention  be  correct 
the  further  questions  do  not  arise. 

In  our  opinion,  the  plaintiffs  first  con- 
tention is  correct,  and  for  the  following 
reasons.  The  original  duly  registered 
bill  of  sale  was  given  as  a  security  for  the 
repayment  of  an  advance  of  5002.,  to- 
gether with  interest  at  the  rate  of  twenty 
per  cent,  per  annum,  and  was  intended  to 
remain  and  be  a  security  so  long  as  the 
bOOL  and  interest,  or  any  part  thereof, 
were  due  and  unpaid ;  and  if  the  state  of 
the  accounts  between  the  mortgagor  and 
mortgagee  in  relation  to  the  advance  so 
secured  had  fluctuated  from  time  to  time, 
there  can  be  no  doubt  that  the  mortgage 
would  have  subsisted  as  a  security  for  the 
sum  due  at  any  given  time  on  that 
account  until  the  whole  had  been  finally 
paid  off.  This  mortgage  was  duly  trans- 
ferred by  the  original  mortgagees  to 
Joseph  Clark,  who  advanced  the  neces- 
sary money  to  pay  them  off.  Joseph 
Clark  thereupon,  as  the  transferee  and 
mortgagee  of  the  goods,  held  them  upon 
precisely  the  same  terms  and  with  the 
same  rights  as  the  original  mortgagees ; 
and  although  the  amount  of  his  advance 
was  at  one  time  reduced  to  348^.,  there 
can  be  no  doubt  that  if  he  had  allowed  it 
again  to  be  increased,  either  by  arrears  of 
interest  or  by  another  advance,  to  the 
maximum  sum  of  500{.,the  security  would 
have  been  valid  and  effectual  for  that 
sum.  In  this  position  of  affairs  Joseph 
Clark,  beinff  desirous  of  being  paid  off, 
applied  to  the  plaintiff  to  take  his  place, 
and  take  a  transfer  of  the  securihr.  The 
plaintiff  consented  to  do  so,  and  at  the 
same  time  to  make  up  the  advance  once 
more  to  the  maximum  amount  secured 
by  the  bill  of  sale.  This  appears  to  us 
to  be  in  substance,  as  well  as  in  strict  form, 
a  transfer  of  the  bill  of  sale  within  the 
meaning  of  section  10  of  the  Act.  Had 
it  been  attempted  nnder  the  colour  of  a 
transfer  or  assignment  of  the  existing 
mortgage  to  have  extended  the  security, 
and  to  have  made  it  available  for  a  larger 
advance  than  that  for  which  the  original 
mortgage  had  been  given,  such  a  trans- 
action would  not,  in  our  opinion,  have 


been  a  transfer  of  a  duly  registered  bill 
of  sale  within  the  meaning  of  the  10th 
section  of  the  Act,  but  substantially 
a  new  bill  of  sale  which  would  have 
required  registration  under  the  Act. 

Judgment  for  plai/niiff. 


Solicitois — S.  Seal,  for  plaintiff;  Bower  &  Cotton, 

for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.         1     THE    ATTORNBT-OENERAL  V, 

March  9.   j  Mitchell. 

Revenue — Sticcession  Duty — AppoinU 
merit  by  Donee  of  General  Power — Prede^ 
cessor — Succession  Duty  Act^  1853  (16  Sf 
n  Vict.  c.  51),  88.  2,  4,  18 — Legacy  Duty 
Act  (36  Geo.  3.  c.  52),  8.  18. 

A  testator  bequeathed  certain  funds  in 
trust  for  his  daughter  for  lifoj  with  re- 
mavnder  to  such  persons  as  she  shoiUd  by 
deed  appoint,  and  in  defwuM  of  appoint' 
ment  to  her  next-ofhin.  The  testator  died 
before  the  passing  of  the  Succession  Duty 
Act,  1853,  and  lega^  duty  at  the  raie  of 
one  per  cent,  was  paid  on  the  above  trust 
funds.  The  daughter,  after  the  passing  of 
the  Succession  Duty  Act,  1853,  exercised 
the  power  in  fanowt  of  her  nieces,  grand" 
children  of  the  testator : — Held,  first,  that 
the  nieces  were  liable  to  a  duty  of  one  per 
cent,  as  on  a  succession  derived  from  the 
testator,  who  was  the  **  predecessor**  within 
section  2  of  the  Succession  Duty  Act,  1853 ; 
secondly,  that  the  payment  of  the  legacy 
duty  had  not  discharged  the  nieces  from 
the  obligation  to  pay  succession  duty. 

An  information  by  the  Attomey-Qeneral 
claiming  on  behalf  of  the  Crown  succes- 
sion duty  at  the  rate  of  three  per  cent,  in 
respect  of  the  succession  of  Anna  Jenison 
and  others  to  certain  trust  funds  ap- 
pointed by  Anna,  Baroness  de  Grothusen, 
under  a  general  power  of  appointment 
g^ven  to  her  nnder  the  following  dr- 
cumstanoes: — 

James  Mitchell,  by  will  dated  the  27th 
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aarj,  1826,  bequeathed  certain 
1  trust  for  his  sons  and  daaghters 
J  portions,  the  portion  of  each 
be  paid  over  at  twenty-one,  the 

of  each  daughter  to  be  held  by 
istees  in  trust  to  pay  the  income 

to  her  for  life  with  remainder  to 
ildreuy  and  in  default  of  children 
I  persons  as  she  should  by  deed 
^  md  in  default  of  appointment  to 
arsons  as  would  have  been  entitled 
daughter  had  died  unmarried  and 
be. 

«  Mitchell  died  in  1835.  His  will 
>yed  and  legacy  duty  at  the  rate 
per  cent,  was  paid  under  36  G-eo.  3. 
.  18  (1)  on  the  whole  of  his  resi- 
eetate,  including  the  trust  funds 
i  to,  and  upon  which  succession 
as  now  claimed. 

38  Mitchell  had  nine  children,  six 
•m  were  sons  and  three  daughters, 
I  of  whom  survived  him  and  at- 
the  age  of  twenty-one  years.  One 
daiu^hters,  Anna,    married    the 

de  (rrothusen.  There  were  no 
n  of  the  marriage.  On  the  9th  of 
859,  Anna,  Baroness  de  Qrothusen, 
ed-poU  exercised  the  power  of 
tment  vested  in  her,  in  which,  after 
oease  of  herself  and  her  husband, 
^pointed  her  portion  of  the  said 
unds  to  the  children  of  her  sister 
JeniBon.     The  Baroness  de  Oro- 

Burvived  her  husband,  and  died 
I  2nd  of  January,  1867.  There 
ive  daughters  of  Ellen  Jenison 
at  the  death  of  the  Baroness  de 
iflen. 

Crown  claimed  succession  duty  at 
per  cent,  upon  the  succession  to 
lenison's  children  as  derived  from 
kont,  the  Baroness  de  Grothusen, 

3  Geo.  3.  c.  62.  g.  18:  '*....  Where 
ytittj  shall  be  giyon  for  any  limited  in- 
nd  a  general  and  absolute  power  of  ap- 
Qt  shall  also  be  given  to  any  person  or 
to  whom  the  property  would  not  belong 
lit  of  such  appointment,  such  property, 
I  execution  of  such  power,  shall  be  charged 
I  same  duty  and  in  the  same  manner  as  if 
MTty  had  been  immediately  given  to  the 
or  persons  having  and  executing  such 
after  allowing  any  duty  before  paid  in 
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as   predecessor   within   section   2  of  the 
Succession  Duty  Act,  1853  (2). 

The  Solicitor 'Chneral  {Sir  F.  Herschell) 
and  W.  W.  Karslake,  for  the  Crown. — 
First,  succession  duty  at  three  per  cent,  is 
payable.  The  question  turns  on  section  2 
of  the  Succession  Duty  Act,  1853.  Giving 
the  words  of  the  section  their  ordinary 
meaning  the  nieces  would  be  the  "  suc- 
cessors," and  the  Baroness  de  Grothusen, 
as  the  settlor  from  whom  the  interest 
of  the  succession  is  derived,  would  be 
the  "predecessor"  within  the  section. 
The  deed  of  1859  was  the  disposition  of 
property  whereby  the  nieces  became 
beneficially  entitled  to  the  property  on 
the  death  of  the  Baroness  de  Grothusen. 
The  rule  of  law  that  persons  taking  under 
a  donee  of  a  power  are  considered  as 
taking  from  the  donor  is  not  applicable 
to  this  section;  the  rule  would   be  ap- 

(2)  16  &  17  \^ict.  c.  61.  s.  2:  "Every  past 
or  ^ture  disposition  of  property,  by  reason 
whereof  any  person  has  or  shall  become  bene- 
ficially entitled  to  any  property  or  the  income 
thereof,  upon  the  death  of  any  person  dying  after 
the  time  appointed  for  the  commencement  of  this 
Act  [May  ,19,  1853],  either  immediately  or  after 
any  interval,  either  certainly  or  contingently,  and 
either  originally  or  by  way  of  substitutive  limita- 
tion, and  every  devolution  by  law  of  any  beneficial 
interest  in  property  or  the  income  thereof,  upon 
the  death  of  any  person  dying  after  the  time 
appointed  for  the  commencement  of  this  Act,  to  any 
other  person  in  possession  or  expectancy,  shall  be 
deemed  to  have  conferred  or  to  confer  on  the 
person  entitled  by  reason  of  any  such  disposition 
or  devolution  a  '  succession,'  and  the  term  '  suc- 
cession '  shall  denote  the  person  so  entitled ;  and 
the  term  'predecessor'  shall  denote  settlor,  dis- 
poner,  testator,  obligor,  ancestor  or  other  person 
from  whom  the  interest  of  the  successor  is  or 
shall  be  derived." 

Section  4 :  **  Where  any  person  shall  have  a 
general  power  of  appointment  under  any  disposi- 
tion of  property  t^ng  effect  upon  the  death  of 
any  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  over  property,  he  shall, 
in  the  event  of  his  making  any  appointment  there- 
under, be  deemed  to  be  entitled  at  the  time  of  his 
exercising  such  power  to  the  property  or  interest 
thereby  appointed  as  a  succp^ssion  derived  from 
the  donor  of  the  power ;  and  where  any  person 
shall  have  a  limited  power  of  appointment  under 
a  disposition  taking  effect  upon  any  such  death, 
over  property,  any  person  taking  any  property  by 
the  exercise  of  such  power  shall  be  deemed  to 
take  the  same  as  a  succession  derived  from  the 
person  creating  the  power  as  predecessor." 
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plicable  to  section  4,  but  the  present  point 
is  not  affected  by  that  section  becanse  the 
testator  died  before  the  commencement  of 
the  Act.  Had  James  Mitchell  died  after 
the  Act  was  passed  the  case  wonld  have 
been  within  section  4,  and  the  Baroness 
would  have  been  the  "predecessor"  as 
in  The  Attorney -Oeneral  v.  Upton  (3) ; 
and  in  that  case  Bramwell,  B.,  points 
ont  the  resnit  would  have  been  the  same 
under  section  2.  In  In  re  Barker  (4)  it 
was  conceded  that  the  donor  of  the  power 
was  the  predecessor,  and  therefore  the 
point  was  not  argued.  Bramwell,  B., 
however,  dissented  from  the  majority  of 
the  Court,  and  was  of  opinion  that  the 
substance  of  the  transaction  ought  to  be 
regarded.  His  judgment  wonld  apply  to 
the  present  case,  and  had  the  Baroness 
de  Orothusen  exercised  the  power  of  ap- 
pointment in  her  own  favour,  and  then 
had  bequeathed  the  funds  to  her  nieces 
the  latter  would  have  been  liable  to  a 
three  per  cent.  duty.  What  has  hap- 
pened is  the  same  in  substance,  though 
the  Baroness  never  went  through  the 
ceremony  of  appointing  to  herself.  It  is 
submitted  that  since  The  Attorney- Oeneral 
V.  Upton  (3)  the  case  of  In  re  Barker  (4) 
is  no  longer  law,  and  that  the  Court  will 
look  at  the  substance  of  the  transaction. 
The  Atiomey-Oeneral  v.  Bowling  (5)  and 
In  re  Lovelace's  SetHement  (6)  were  also 
referred  to. 

Secondly,  if  J.  Mitchell  was  the  pre- 
decessor, and  succession  duty  is  payable 
at  one  per  cent.,  the  nieces  are  not  re- 
lieved from  this  succession  duty  by  rea- 
son of  payment  of  the  legacy  duty  on 
the  estate  of  the  testator.  The  succes- 
sion of  the  nieces  is  a  new  succession  and 
is  not  "  the  same  acquisition  of  the  same 
property  "  within  section  18  of  the  Sue- 
cession  Duty  Act,  1853  (16  &  17  Vict. 
c.  61)  (7). 

(3)  4  Hurl.  &  0.  336 ;  35  Law  J.  Rep.  Exch. 
138. 

(4)  7  Hurl.  &  N.  109 ;  30  Law  J.  Eep.  Exch. 
404. 

(6)  49  Law  J.  Rep.  Exch.  621 ;  Law  Rep.  6 

(6)  4  De  Gex  &  J.  340 ;  28  Law  J.  Rep. 
Chanc.  489. 

(7)  16  &  17  Vict.  c.  61.  8.  18:  "Where  the 
whole  snocessioii  or  saceessioDS  derived  from  the 
same  predecessor,  and  passing  upon  any  death  to 


Hemming  and  Hannen^  for  the  defen- 
dants.— First,  the  nieces  derive  their  in- 
terest from  their  grandfather,  J.  Mitchell, 
and  the  Crown  is  therefore  only  entitled 
to  one  per  oent.  Section  4  of  the  Suc- 
cession Duty  Act,  1853,  it  is  admitted, 
does  not  apply.  In  all  cases  under  sec- 
tion 2  the  predecessor  is  the  person  who 
creates  the  power,  and  not  the  person 
who  exercises  it.  In  re  Barker  (4)  is  a 
decision  in  favour  of  the  defendants,  and 
the  popular  reading  of  the  statute  adopted 
by  Baron  Bramwell  has  never  been 
followed.  In  In  re  Lovelace  (6)  the  very 
circumstances  arose  which  invited  the 
Court  to  reflect  light  on  section  2  from 
section  4,  but  Knight-Bruce,  L.J.,  re* 
fused  to  do  so.  In  The  Aitomey-Oeneral 
V.  Upton  (3)  the  4th  section  applied,  and 
it  is  only  Baron  Bramwell  who  holds  that 
section  2  would  apply.  The  decision  in 
Charlton  v.  The  Attomey^Oeneral  (8)  is 
in  favour  of  the  defendants. 

Secondly,  no  succession  duiy  is  pay- 
able at  all.  The  Baroness  has  paid  one 
per  cent,  on  the  capitalised  value  under 
36  Geo.  3.  o.  52.  s.  18,  and  she  could 
do  what  she  liked  with  the  property  :  the 
nieces  are  exempted  by  seo^on  18  of  the 
Succession  Duty  Act. 

HerscheU,  in  reply. — In  OharUon  v.  The 
Attomey-Oeneral  (8)  the  power  was  to  be 

any  person  or  persons,  shall  not  amount  in  money 
or  principal  value  to  the  sxun  of  one  hundred 
pounds,  no  duty  shall  be  payable  under  this  Act 
in  respect  thereof  or  of  any  portion  thereof;  sad 
no  duty  shall  be  payable  under  this  Act  upon  any 
succession,  which,  as  estimated  acoozding  to  the 
provisions  of  this  Act,  shall  be  of  less  value  than 
twenty  pounds  in  the  whole,  or  upon  any  moneys 
applied  to  the  payment  of  the  duty  on  any  suoees- 
sion  according  to  any  trust  for  that  purpose,  or 
by  any  person  in  respect  of  a  succeasion,  who,  if 
the  same  were  a  legacy  bequeathed  to  him  by  the 
predecessor,  would  be  exempted  from  the  payment 
of  duty  in  respect  thereof  under  the  Legacy  Duty 
Acts ;  and  no  person  shall  be  charged  with  duty 
under  this  Act  in  respect  of  any  interest  sur- 
rendered by  him  or  extinguished  before  the  time 
appointed  for  the  commencement  of  this  Act ;  and 
no  person  chazy^ed  with  the  duties  on  legacies  and 
shares  of  personal  estate  under  the  Legacy  Dntr 
Acts,  in  respect  of  any  property  subject  to  such 
duties,  shall  be  charged  also  with  the  duty  granted 
by  this  Act  in  respect  of  the  same  acquisition  of 
the  same  property.*' 

(8)  49  Law  J.  Sep.  Exch.  86;  Law  Bep.  4  App. 
Gas.  427. 
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eizercised,  and  therefore  is  dif - 
to  the  present  case  where  the 
18  single.  Where  one  has  the  power 
absolate  owner,  hut  where  the 
is  to  be  exercised  by  two,  one  of 
oonld  displace  the  otner,  there  can 
ibsolnte  owner.  Reference  back  to 
tier  oaght  not  to  be  made  if  any- 
306  has  had  an  absolute  power  of 
tment.  In  Oharlton  v.  The  Attorney" 
I  (8)  and  Lord  Brayhrooke  v.  The 
ry^Oeneral  (9)  there  was  no  such 


^,  J. — There  are  two  questions  in 
»e  for  our  determination :  First, 
sr  the  Grown  is  entitled  to  claim 
itj ;  and,  secondly,  whether,  if  the 

is  80  entitled,  duty  can  be  claimed 
per  cent,  or  three  per  cent.  The 
stion  of  16  &  17  Vict.  c.  51  does 
ply  because  James  Mitchell  died 

the  passing  of  the  Act,  and  the 
»n  we  have  first  to  determine  de- 
wboU^  on  section  2.  In  the  first 
what  IS  the  disposition  of  property 
[eh  these  five  nieces  become  bene- 

entitled  ?  I  should  have  con- 
l  the  deed  of  1859,  because  it 
8    to   me   that   construing    those 

not  only  in  their  ordinary,  but 
eir  legal  sense,  the  event  on  which 
aoame  beneficially  entitled  was  the 
of  the  Baroness  de  Grothusen ;  but 
not  a  case  in  which  I  can  exercise 
)w,  because  there  is  a  decision  in 
3086  of  Lords  which  prevents  my 
ling  this  section  in  the  way  in 

I  should  naturally  desire.  The 
I  Oharlton  v.  The  Attorney- General 
binding ;  the  Solicitor- General  has 
isfied  me  it  is  distinguishable  from 
BBent,  and  I  read  that  case  as  de- 

on  section  2  that  the  disposition 
property  is  derived  from  the  ori- 
lettlor.  There  is  also  the  case  of 
Barker  (4),  in  which  three  Judges 
i  at  a  similar  construction.  It  is 
lat  Baron  Bramwell  dissented,  and 
1  I  am  disposed  to  adopt  his  view, 
hat  in  the  case  of  OhanrUon  v.  The 
nf'Oeneral  (8)  the  House  of  Lords 
ecided  the  other  way.    On  reading 

EJj.  Cas.  150;  31  Law  J.  Rep.  £xch. 
^Ob  50.— 03.,  CP.  &  ExcH. 
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the  judgments  I  cannot  fairly  distinguish 
the  case  on  the  ground  that  the  donees 
of  the  power  were  joint,  and  therefore 
the  appointment  was  not  derived  from  a 
person  having  an  absolute  disposal  of  the 
property.  I  feel  that  I  am  bound  by  that 
decision,  and  on  the  principle  of  that  de- 
cision I  hold  that  the  Crown  is  entitled 
to  succession  duty. 

On  the  second  question  I  am  of  opinion 
that  the  Crown  is  entitled  to  one  per 
cent.  I  do  not  think  this  depends  on  sec- 
tion 18  of  the  Legacy  Duty  Act,  because 
at  that  time  there  was  no  succession 
duty.  A  subsequent  Act  (16  <fc  17  Vict, 
c.  51)  enacts  that  anyone  who  succeeds 
to  property  is  to  pay  duty,  and  the  only 
head  under  which  the  present  defendants 
can  claim  exemption  from  payment  of 
this  duty  is  to  be  found  at  the  end  of 
section  18 :  "  No  person  charged  with  the 
duties  on  legacies  and  shares  of  personal 
estate  under  the  Legacy  Duty  Acts,  in  re- 
spect of  any  property  subject  to  such 
duties,  shall  be  charged  also  with  the 
duty  granted  by  this  Act  in  respect  of 
the  same  acquisition  of  the  same  pro- 
perty."  The  only  meaning  of  this  is 
clearly  that  a  person  who  has  paid  duty 
shall  not  pay  a  second  time — that  is,  he 
shall  not  pay  succession  and  legacy 
duty.  Had  the  defendants  paid  legacy 
duty  the  Grown  would  not  have  been 
entitled  to  succession  duty,  because  the 
same  persons  would  then  have  had  to 
pay  twice,  but  the  legacy  duty  was  paid 
in  respect  of  different  persons. 

In  my  judgment,  therefore,  the  Crown 
is  entitled  to  one  per  cent.  duty. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
The  facts  amount  simply  to  this,  that  a 
will  before  the  Succession  Act  gave  a 
general  power  of  appointing  certain  trust 
funds  to  the  Baroness  de  Grothusen, 
who,  after  the  Act,  exercised  the  power 
in  favour  of  her  five  nieces,  who  were 
grandchildren  of  the  testator.  The  ques- 
tion for  our  decision  is.  What  succession 
duty  ought  these  nieces  to  pay  P  Section 
4  does  not  apply,  because  J.  Mitchell 
died  before  the  Act,  and  the  section 
which  imposes  the  duty  is  section  2. 
How  is  that  section  to  be  construed? 
It  is  capable  of  two  constructions.  The 
first,  which  I  may  call  the  popular  con- 
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strnction,  would,  if  adopted,  justify  the 
contention  of  the  Crown,  bat  though  the 
section  has  often  been  considered,  it  never 
has  received  that  construction.  It  has 
always  received  what  I  may  call  a  con- 
veyancer's construction,  following  the 
general  principle  by  which  the  appoint- 
ment under  a  power  is  incorporated  with 
the  instrument  creating  the  power  ;  and 
this  is  so  not  only  where  the  power  is 
exercised  jointly,  as  in  Oharlton  v.  The 
Attorney 'General  (8),  but  also  where  the 
power  is  exercised  singly.  It  is  im- 
possible not  to  read  Lord  Justice  Turner's 
judgment  in  In  re  Lovelace  (6)  without 
seeing  that  he  was  prepared  to  place  the 
conveyancer's  construction  on  section  2. 
The  same  interpretation  is  to  be  found  in 
In  re  Barker  (4)  and  other  cases,  but  no 
case  has  been  cited  in  which,  where  sec- 
tion 4  does  not  apply,  the  other  canon  of 
construction  has  been  adopted.  Taking 
then  that  interpretation  as  a  guide,  it 
appears  to  me  to  follow  that  the  ap- 
pointees in  the  present  case  must  be  con- 
sidered as  deriving  their  interest  from 
the  settlor  and  not  from  the  appointor. 

It  is  manifest  the  Crown  is  entitled  to 
something,  but  it  has  been  argued  that  as 
duty  has  already  been  paid  by  the  donee, 
no  succession  duty  can  be  charged,  be- 
cause it  would  be  imposing  two  duties  on 
"the  same  acquisition  pf  the  same  pro- 
perty,*' but  that  is  a  fallacy.  The  donee 
has  paid  one  per  cent,  on  the  property ; 
she  has  power  to  do  what  she  likes  with 
the  property,  and  she  has  now  given  it  to 
some  one  else ;  it  is  fair  that  that  some 
one  should  pay  duty.  There  have  been 
two  dispositions  of  the  property,  and 
therefore  two  duties  are  payable. 

Judgment  for  the  Orcnmi  for  one  per 

cent. 


Solicitors — Solicitor  of  Inland  Revenue,  for  the 
Grown;  Young,  Jackson  &  Beard,  for  defen- 
dants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1881.       1  SPABBOW  V.   HILL  AND 

Feb.  22.  J  ANOTHBS. 

Practice — Taxation  ofOosta  where  PkUt^ 
tiff  succeeds  only  on  part  of  his  Olam— 
Apportionment  of  Oosts  which  cannot  le 
sepa/rated — AUowance  of  those  which  c(m^ 
Order  VL  Bides  of  the  Supreme  Chmri 
(Oosts),  1875. 

Where  a  plaintiff  succeeded  on  one  ott 
of  three  heads  of  his  claims  and  an  order 
was  made  that  "the  plaitUiff  he  aUowei 
such  costs  as  one  of  the  Masters  may  fid 
that  he  has  rightly  incurred  in  recovering 
a  certain  amount,  and  the  defendants  he 
alloioed  such  costs  as  they   have  righUff 
incurred  in  defending   themseloes  on  (m 
points  on  which  they  have  succeeded,^*  ike 
principle  that  shotUa  he  followed  in  taasmg 
the  costs  is  to  allow  to  ea^h  party  the  eotte 
of  such  items  of  the  claim  as  he  has  nc- 
ceeded  on,  so  far  as  they  can  he  sepwaidt 
and  to  apportion  the  general  costs  of  ike 
cause  which  cannot  he  separated,  and  not 
to  give  those  general  costs  to  theplaintifhe' 
cause  he  has  partly  succeeded  on  his  cMa. 

This  was  an  appeal  by  motion  from  u 
order  on  a  summons  to  review  the  tKOr 
tion  of  the  costs  of  a  cause  which  was 
twice  tried.  On  the  first  trial  the  Judge 
directed  a  verdict  for  the  plaintiff,  but  a 
new  trial  was  granted  on  the  groand  of 
misdirection.  The  claim  was  for,  fint| 
2961,  lis,  Sd,  for  balance  of  accoant  tof 
work  done  to  the  outside  of  a  hoiue; 
second,  592Z.  7s,  for  work  done  to  tbe 
inside  of  the  house ;  third,  2161,  lbs,  M 
for  gilding  picture  frames ;  fourth,  64L 
Ss.  lid,  for  picture  rods.  It  was  held 
that  the  plaintiff  was  concluded  by  the 
certificate  of  the  architect  in  respeot  d 
the  outside  and  inside  work,  and  the  de- 
fendants had  paid  the  amount  so  certified. 
The  two  remaining  items  were  referred 
to  an  arbitrator,  who  awarded  to  the 
plaintiff  in  respect  of  them  872.  Of.  ^ 
beyond  the  amount  paid  into  Court,  tfd 
judgment  was  entered  accordingly.  ^ 
this  state  of  things  the  follo?nng  order 
as  to  costs  was  made :  "  Pursuant  to  As 
order  of  Court  herein  dated  the  27Ui 
day  of  November,  1879,  whereby  it  » 
ordered  that  judgment  be  entered  for 
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laintiiS  for  the  sam  of  S7l  Os.  M,, 
the  amonnt  fband  dae  to  the  plain- 
rer  and  above  the  amount  paid  by 
)fendant8  by  the  award  of  Richard 
rd  Tomer,  Esq.,  the  plaintiff  to  be 
)d  snob  costs  as  one  of  the  Masters 
ind  that  he  has  rightly  incarred  in 
nring  the  above  amonnt,  and  the 
laats  to  be  allowed  snch  costs  as 
lave  rightly  incurred  in  defending 
elves  on  the  points  as  to  which  they 
racceeded,  it  is  adjudged  that  the 
Iff  recover  against  the  defendants 
m  of  S7l.  Oa.  3d.,  and  such  costs  as 
the  Masters  may  find  he  has  rightly 
ed  in  recovering  the  above  amount 
taxed;  and  that  the  defendants 
r  against  the  plaintiff  such  costs 
f  have  rightly  incurred  in  defend- 
lemselves  on  those  points  on  which 
lave  succeeded  to  be  also  taxed." 
Master  allowed  the  general  costs  of 
Mise  to  the  plaintiff,  disallowing 
items  which  applied  exclusively  to 
trts  of  the  claim  on  which  he  did 
soeed.  The  defendants  objected  to 
lode  of  taxation  on  the  following 

IB  .^"^ 

"hat  the  plaintiff  was  not  entitled 
costs  for  the  first  trial,  the  defen- 
having  obtained  a  rule  for  a  new 

hat  the  plaintiff  is  not  entitled  to 
its  under  the  rule  for  a  new  trial, 

E'Dvision  was  made  for  them  by 

hat  the  defendants  are  entitled  to 
costs,  allowed  by  the  order  dated 
th  of  November,  1879,  and  which 
Pendants  contend  should  be  taxed 
flowed  on  the  principles    of   the 
Kni^hi  V  PursseU  (1). 
hat  it  is  the  intention  of  the  de- 
bB  to  move  the  Court  on  the  ques- 
'  what  costs  the  defendants  have 
incurred  in  defending  themselves 
points  on  which  they  have  sue- 
in  this  action. 

hat  the  defendants  object  generallv 
ttxation  of  the  plaintiff's  bill  untd 
ve  question  has  been  decided. 
Master  defended  his  principle  of 
Q  on    the    grounds  that   '*  there 

;i)  4»  Law  J.  Bep.  Chaac.  120. 
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was  but  one  issue  on  which  the  plain- 
tiff recovered  the  one  item  of  S7L 
Os.  ScL  beyond  6752.  paid  after  action 
brought  out  of  three  items  which  he 
claimed.  He  is  entitled  to  all  the  general 
costs  of  the  cause,  excluding  only  snch 
items  of  costs  (if  any)  or  parts  of  items 
of  costs  as  are  applicable  exclusively  to 
the  two  items  on  which  he  failed,  or 
would  not  have  been  incurred  if  these  two 
items  had  not  been  in  question.  The  de- 
fendants, on  the  other  hand,  are  entitled 
to  such  costs  only  as  were  incurred  by 
reason  exclusively  of  the  two  items  of 
claim  which  they  successfully  resisted,  or, 
in  other  words,  such  costs  only  as  would 
not  have  been  incurred  if  those  items 
had  not  been  in  question.  The  plaintiff 
is  clearly  entitled  to  the  costs  of  both 
trials,  to  be  ascertained  on  the  above 
principle.'* 

Oraham,  for  the  defendants. — The  de- 
fendants succeeded  on  two  out  of  three 
distinct  claims,  and  should  have  two- 
thirds  and  the  plaintiff  one-third  of  these 
costs  of  the  second  trial,  which  cannot 
be  separated  — Knight  v.  Purssell  ( 1 ) .  The 
costs  of  the  first  trial  should  be  the  de- 
fendants', as  the  plaintiff  is  not  under 
this  special  order  entitled  to  the  costs  of 
the  trial  obtained  by  misdirection,  and  the 
costs  of  the  rule  for  setting  it  right. 

Buzzard  (with  him  Duadale),  for  the 
plaintiff. — The  defendants  bill  has  prac- 
tically been  taxed.  The  provisions  of 
Order  VI.  rule  30  (Costs)  are  very  plain 
that  the  objections  to  a  taxation  should 
be  in  writing,  but  have  not  been  com- 
plied with.  There  was  really  only  one 
issue,  namely,  the  question  whether  the 
agreement  applied — that  is,  whether  there 
was  anything  to  submit  to  any  arbitrator. 
On  this  the  plaintiff  succeeded,  and  is 
therefore  entitled  to  the  general  costs  of 
the  cause.  It  is  left  entirely  to  the  dis- 
cretion of  the  Master  to  decide  what  are 
the  costs  relating  to  the  items  on  which 
the  defendants  succeeded — Field  v.  The 
Oreat  Northern  Bailway  Company  (2). 

Oraham,  in  reply. — There  was  not  one 
cause  of  action  only ;  there  was  one  ques- 
tion,  but  three  distinct  causes  of  action. 

'^{2)  47  Law  J.  Rep.  Exch.  662;  Law  Rep.  3 
Ex.I).!261. 
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Grove,  J. — I  am  of  opinion  that  the 
Master  taxed  these  costs  on  a  wrong 
principle  in  this  case,  though  speaking 
generally  one  may  say  that  he  was  right 
according  to  the  ordinary  rule.  But  here 
we  have  an  express  order,  which  the 
Master  in  taxing  has  not,  I  think,  fol- 
lowed. The  order  is,  "  That  the  plaintiff 
recover  against  the  defendants  the  sum  of 
S7L  Os.  3(2.,  and  such  costs  as  one  of  the 
Masters  may  find  that  he  has  rightly  in- 
curred in  recovering  the  above  amount, 
to  be  taxed;  and  that  the  defendants 
recover  against  the  plaintiff  such  costs  as 
they  have  rightly  incurred  in  defending 
themselves  on  the  points  on  which  they 
have  succeeded."  It  was  contended  by 
the  counsel  for  the  plaintiff  that  the  de- 
fendants have  not  succeeded  at  all,  as 
there  was  but  one  cause  of  action.  This 
clearly  cannot  be  so  or  this  order  would 
not  have  been  made.  It  is  an  unusual 
order  and  must  mean  something.  It  does 
not  refer  to  separate  issues,  but  yet  speaks 
of  the  points  on  which  the  defendants 
succeeded.  Now  the  action  was  for  three 
separate  and  distinct  heads  as  the  defen- 
dants  contend — for  one  amount  of  three 
items  as  the  plaintiff  says— namely,  first, 
for  work  done  on  a  house  at  Nottingham  ; 
secondly,  for  work  in  that  house ;  and 
thirdly,  for  some  picture  rods  and  gildiug 
some  picture  frames.  The  case  was  tried 
before  Lord  Justice  Bramwell,  and  the 
plaintiff  was  successful,  but  a  new  trial 
was  granted  by  the  Court  of  Appeal,  and 
on  the  second  trial  the  jury  decided  in  the 
defendants'  favour  as  to  the  work  done 
outside  and  inside  the  house,  but,  as  to  the 
claim  for  picture  rods  and  gilding  picture 
frames,  they  could  not  come  to  the  con- 
clusion that  it  was  within  the  agreement, 
and  it  was  referred  to  an  arbitrator  to 
assess  the  value  of  the  rods  and  the 
gilding.  The  arbitrator  found  that  the 
plaintiff  was  entitled  to  the  sum  of  S7l. 
Os.  Sd,  beyond  the  sum  paid  into  Court. 
In  the  or£nary  way  I  think  the  Master 
would  have  been  right  in  taxing  the  costs 
as  he  has,  but  here  there  is  an  order  made 
as  to  the  taxation  of  the  costs,  and  I  do 
not  think  he  has  acted  within  the  meaning 
of  that  order.  He  has  taxed  off  the  de- 
fendants' bill  all  items  applying  to  the 
general  costs  of  the  cause,  and  has  dis- 


allowed the   great  bulk  of    the   itema, 
leaving  a  small  number  of  them.     I  am 
of  opinion  that  the  order  means  that  the 
plaintiff  is  to  have  such  items  "of  costB  at 
do  not  apply  to  the  whole  case,  and  tbai 
those  that  do  are  to  be  apportioned*    For 
the  effect  of  this  order  seems  to  be  ei* 
pressly  to  deprive  the  plaintiff  of  the 
general  costs  of  the  cause  to  which,  ac- 
cording to  the  usual  taxation,  he  would 
be  entitled,  as  it  would  be  inequitable  that 
he  should  have  the  whole  general  costi 
But  the  Master  has  only  taken  out  Uumo 
items  which  apply  exclusively,  and  not 
touched   those   which    apply    generally. 
Unless  this  order  was  made  expressly  to 
avoid  this  it  is  useless,  since  to  tax  the 
costs  as  the  Master  has  is  only  to  foUow 
the    ordinary  principle  apart  from  anj 
order.     I  differ  entirely  from  the  Master, 
who  has  not  given  force  to  this  order, 
but  proceeded  as  though  it  did  not  exist 
This  is  not  a  question  of  objections  to 
items  as  such,  but  to  the  principle  of  taxa- 
tion, and  therefore  Order  VI.  rule  80  of 
the  Rules  of  the  Supreme  Court  (Costs), 
1875,  does  not  apply.     Knight  v.  Pvntttt 
(1),   though    somewhat    differing,  is  in 
point.     There  the  plaintiff,  who  claimed 
an  injunction  in  respect  of  three  distinct 
matters,  only  obtained  it  in  respect  of 
one.     The  costs  of  the  defendants  of  so 
much  of  the  action  as  had  been  dismissed, 
and  of  the  plaintiff  of  so  much  as  he  had 
succeeded  on  were  allowed,  and  the  Master 
taxed  the  plaintiffs  and  defendants'  costB 
of  the  whole  action,  and  allowed  one-third 
to  the  plaintiff  and  two- thirds  to  the  de- 
fendants.    I  do  not  say  that  two-thirds  is 
a  necessary  partition ;  I  leave  that  to  the 
Master.     If  he  thinks  there  were  three 
points  he  may  divide  the  costs  into  three 
portions,  and  allot  them  to  each  party  as 
he   succeeded.      Nor    do    I  understand 
Vice-Chancellor  Bacon  to  lay  it  down  as 
a  principle  that  the  partitions  should  cor- 
respond exactly  to  the  number  of  items. 
The  Court  is  really  now  deciding  that  the 
principle  of    taxation    adopted   by  the 
Master  is  erroneous,  and  that  the  costs  in 
this  cause  should  be  taxed  on  the  principle 
I  have  pointed  out. 

LiNDLEY,  J. — I  am  of  the  same  opinion. 
The  first  question  to  be  considered  is, 
whether  the  preliminary  objection  that 
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ndants  haye  not  specified  in  their 
Dt  the  items  of  taxation  to  which 
jeotia&tal.  The  rules  with  which 
Id  the  defendants  have  failed  to 
■re  80  worded  that  the  Court  may 
3  tee  to  what  extent  thej  do  or  do 
Ij.  They  are  eyidentlj  intended 
f  to  oases  where  items  are  in  dis- 
I  Boch.  Bnt  here  the  question 
If  Has  the  Master  proceeded  on  the 
rinoiple  ?  Therefore  I  think  the 
oar^  objection  fails.  Coming  then 
nents  ol  the  case  the  matter  tarns 
'  on  the  tme  construction  of  the 
>  tax.  As  reg^ards  the  plaintiff's 
IB  is  not  much  to  find  f^ult  with 
ilaster  had  taxed  the  defendants' 

the  same  principle.  The  order 
rds  of  ihe  same  meaning  as  regards 
USy  shewing,  as  I  read  it,  that  both 
be  taxed  on  the  same  principle, 
s  the  Master  seems  to  have  ignored, 
I  taxed  the  defendants'  bill,  leaving 

those  costs  that  apply  generally 
rhole  ease.  Some  of  the  objections 
nstance,  that  which  objects  that 
intiff  is  not  entitled  to  any  costs  of 
t  trial — ^go  too  far.  I  think  these 
nst  be  referred  for  retaxation  on 
oie  principle  as  that  adopted  in 
▼.  Purssell  (1),  though  the  allow- 
eed  not  be  in  the  same  proportion 
hat  case. 

xUr  to  review  the  taxation.  Costs  of 
ike  swmmons  at  chambers  and  of 
this  rule  to  he  paid  by  the  plaintiff. 


•—Walker,  Son  &  Field,  agents  for  Smith 
w,  Wedneaboiy,  for  plaintiff;  Taylor, 
I  ft  Taylor,  agents  for  Maples  &  M'Craith, 
igfaam,  for  defendants. 
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Marolfli;  23. }        ^" ''''  ""™^- 

Habeas  Corpus — LunaOo  charged  with 
a  Crime  in  India — Removal  to  England — 
14  ^  15  Vict.  c.  81.  ss,  1  and  2 — Indian 
Criminal  Code,  1872. 

By  14  <S-  15  Vict.  c.  81.  •.  1,  "  If  any 
person  shaU  be  indicted  for  or  charged  with 
any  crims  or  offence  in  any  Court  in  India, 
and  shaU  he  acquitted  of  or  not  be  tried  for 
such  crime  or  offence  on  the  ground  of  his 
being  found  to  be  of  unsound  mind,  and 
shall  by  reason  of  the  premises  be  lawfully 
in  custody  in  India,  it  shall  he  lawful  for 
the  persons  having  the  government  of  the 
Fresiderusy  in  which  such  person  shcUl  be 
so  in  custody  to  order  such  person  to  he 
removed  from  India  to  a}^  part  of  the 
United  Kingdom,  there  to  abide  the  order 
of  Her  Majesiy  concerning  his  or  her  safe 
custody.^* 

The  inagistrate  of  a  district  in  India 
proceeding  to  investigate  a  charge  of  murder 
preferred  against  if.,  a  British  subject,  and 
finding  him  apparently  suffering  from 
mental  derangement,  caused  an  enquiry 
into  his  state  of  mind  to  be  made  by  two 
medical  men,  under  section  423  of  the 
Indian  Criminal  Code,  1872.  They  report, 
ing  M.  to  be  ofunsoimd  mind,  and-  incapable 
of  conducting  his  defence,  the  magistrate 
stayed  proceedings  under  section  428,  and 
reported  the  case  to  the  Madras  Oovetn^ 
m^nt.  The  Madras  Oovemment  ordered  M. 
to  be  removed  to  Madras,  a/nd  on  making 
further  enquiry  into  his  state  of  mind,  or^ 
dered  his  removal  to  England  under  14  ^ 
15  Vict.  c.  81.  s.l.  On  arrival  in  England 
M.  was  confined  in  a  private  lunatic  asylum 
by  order  of  the  Secretary  of  State : — 

Held,  that  M.  was,  vnthin  the  meaning 
of  14  ^15  Vict.  c.  81.  s.  1,  a  person 
charged  with  a  crime  before  a  Court  in 
India,  and  not  tried  because  found  to  be  of 
tmsound  mind ;  that  he  was  therefore  laW' 
fully  in  custody  in  India,  and  that  his 
subsequent  removal  to  England  and  con^ 
finement  by  order  of  the  Secretary  of  State 
were  therefore  legal. 

Bule  nisi  for  a  writ  of  habeas  corpus 
calling  on  the  Secretary  of  State  for  the 
Home  Department  and  Dr.  Stilwell,  the 
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^  re  Malthy,  Q.B. 

snperintendent  of  Moorcroft  Private 
Lunatic  Asylam,  in  the  county  of  Middle- 
sex,  to  shew  caase  why  a  wnt  of  habeas 
corpus  should  not  issue,  directed  to  them, 
commanding  them  to  have  the  body  of 
Thomas  James  Maltby  before  the  High 
Court  of  Justice,  Queen's  Bench  Division, 
immediately  after  the  receipt  of  the  said 
writ,  then  and  there  to  undergo  and  re- 
ceive all  and  singular  such  matters  and 
things  as  the  said  Court  shall  then  and 
there  consider  of  oonceming  him  in  that 
behalf. 

Mr.  Maltby,  the  applicant,  was  a  mem- 
ber of  the  Madras  Civil  Service,  and 
assistant  magistrate  to  the  district  of 
Yizagapatam.  During  a  journey  from 
Yizianagram  to  Chicacole  on  the  night  of 
the  24tb  of  December,  1879,  without  any 
provocation  he  shot  dead  one  villager  and 
wounded  another,  under  the  delusion 
that  he  had  been  attacked  by  some  insur- 
gents, known  as  the  Bampa  insurgents. 
On  hearing  of  the  occurrence  Mr.  Troine, 
the  magistrate  of  the  district,  proceeded 
to  the  place  where  Mr.  Maltby  was  de- 
tained in  custody  to  investigate  "a  charge 
of  murder  preferred  against  him"  (1). 
On  arrival  the  magistrate  found  Mr. 
Maltby  in  an  excited  condition,  and  evi- 
dently suffering  from  mental  derange- 
ment. Tbe  magistrate,  therefore,  under 
section  423  of  the  Indian  Criminal  Code, 
1872  (2),  caused  him  to  be  examined  by 

(!)  The  words  used  by  tbe  magistrate  in  his 
official  report  to  the  Goyernmeot  of  Madras. 

(2)  Indian  Code  of  Criminal  Procedure,  1872,  s. 
423 :  "  When  any  person  charged  with  an  oifence 
before  a  magistrate  competent  to  try  the  case  ap- 
pears to  such  magistrate  to  be  of  tmHonnd  mind 
and  incapable  of  making  a  defence,  such  magis- 
trate shall  institute  an  enquiry  to  ascertain  the 
fact  of  such  unsoundness  of  mind,  and  shall  cause 
the  accused  person  to  be  examined  by  the  civil 
surgeon  of  the  district  or  some  other  medical 
officer,  and  thereupon  shall  examine  such  civil 
surgeon  or  other  medical  officer  as  witness,  and 
shall  reduce  the  examination  into  writing.  If  such 
magistrate  is  of  opinion  that  the  accused  person  is 
of  unsound  mind,  he  shall  stay  further  proceed- 
ings in  the  case." 

Section  424 :  *'  When  from  the  evidence  given 
before  a  magistrate  there  appears  to  be  sufficient 
ground  for  believing  that  the  accused  person  com- 
mitted an  act  which,  if  he  had  been  of  sound 
mind,  would  have  been  an  offence  triable  exclu- 
sively by  the  Court  of  Session,  and  that  he  was 
at  the  time  when  the  act  was  committed,  by  reason 


two  medical  men  in  order  to  aaoertain 
the  state  of  his  mind.    The  medioa]  men 
having  reported  Mr.  Maltby  to  be  of 
unsound  mind  and  unfit  to  d^end  himself 
upon  a  criminal  charge,  the  magistrate 
stayed  proceedings  under  the  above  sec- 
tion, and  directed  his  detention  pending 
orders  from  the  Madras  Gk>vemment,  to 
whom  a  report  of  the  case  was  imme- 
diately sent.    The  Madras  Gt>vemnient 
ordered  the  removal  of  Mr.  Maltby  to 
Madras,    there  to  be    confined    in   the 
lunatic  asylum  (3).    Mr.  Maltby  was  ac- 
cordingly removed  to  Madras  and  placed 
in  the  lunatic  asylum.     A  oonmiitteeof 
official  visitors  there  examined  him  under 
the  order  of  the  government,  and  pro- 
nounced him  to  be  then  insane  and  in- 
capable of  making  his  defence.    A  peti- 
tion on  his  behalf  was  next  presented  to 
the  High   Court  at  Madras  by  a  Mr. 
Longley,  praying  that  an  enqaiiy  into 
his  detention  might  be  made,  i^ter  lievv 
ing  which  the  Court  refused  to  interfera 
with  the  discretion  of  the  government  (4). 

of  unsoundness  of  mind,  incapable  of  knowing  the 
nature  of  the  act  charged,  and  that  he  was  doioc 
what  was  wrong  or  contrary  to  law,  such  aeeoMa 
person  shall,  if  he  happens  to  be  sane  at  the  time 
of  enquiry,  be  sent  for  trial  by  the  magietnte 
before  the  Court  of  Session. 

"  If  an  accused  person  appears  to  be  inssne  at 
the  time  of  enquiry  the  magistrate  shall  act  in  the 
manner  provided  in  the  last  preceding  section." 

(3)  The  order  directing  iHi,  Maltby*8  oonlliie* 
ment  in  Madras  was  as  follows :  *'  Jan.  6,  1880- 
— Under  section  426  of  the  Code  of  Criminal  Pro—** 
cedure,  his  Grace  the  Qovemor  in  Council 
that  Mr.  T.  J.  Maltby,  charged  with  having  cai 
the  death  of  Latchmi  Nayudu,  village  munsif 
Sattivada,  before  the  acting  dibtrict  magistrate 
Yizagapatam,  but  found  to  be  of  unsound  mil 
and  incapable  of  making  his  defence,  be  keptii 
safe  custody  in  the  lunatic  asylum,  Madras." 

(4)  The  judgment  of  the  Court  was  as 
lows:   Upon  reading  the  petition  and  h( 
counsel,  and  after  examining  Arthur  Henry 
pingwell,  superintendent  of  the  lunatic  asylum 
Madras,  and  Alexander  Porter,  surgeon,  as  to 
state  of  mind  of  the  said  Thomas  James  Maltl)C=^, 
the  Court  delivered  the  following  judgment:— 

"  There  is  no  express  provision  n>r  the  presenf 
tion  of  an  application  of  this  nature  by  the 
friend  of  a  lunatic,  but  such  a  procedure  is 
sistont  with  the  general  practice  of  tbe  Comr^/ 
and  seeing  that  the  Court  might  on  its  own  moftJoo 
enquire  into  the  detention  of  a  person  in  public  or 
private  custody  within  the  limits  of  its  ordinary 
criminal  jurisdiction,  we  have  felt  ourselvei  jiifti* 
fied  in  entertaining  the  petition." 
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Maltby  vras  detained  in  this  asylum 
ihe  20&  of  April,  and  two  medical 
laying  in  the  meantime  examined 
nd  reported  him  to  be  in  a  weak 
of  bomly  health  as  well  as  of  an- 
mind,  and  that  to  the  best  of  their 
lent  it  was  absolutely  necessary  for 
soyery  that  he  should  be  removed  to 
Ad  as  soon  as  possible,  the  Govern- 
of  Madras  on  the  20th  of  April,  in 
Be  of  the  powers  conferred  by  14 
Vict.  c.  81.  s.  1  (5),  ordered  his  re- 

flgment  of  the  High  Court  of  Judicatnre  at 

1. 

xm  heariog,  &c 

11  apparent  from  documents  produced  on 

it  of  the  Grown  that  an  enquiiy  was  com- 

1  by  the  magistrate  of  the  district  having 
ction  in  a  matter  in  which  Mr.  Maltby  was 
id  to  have  committed  murder  by  slaying  a 
ithoat  provocation.  The  district  magistrate, 
iking  the  evidence  of  two  medical  men,  was 
)d  Mr.  Maltby  was  of  unsound  mind,  and 
ble  of  making  his  defence.  He,  therefore, 
section  423  of  the  Code  of  Criminal  Pro- 
,  stayed  proceedings,  and  reported  the 
r  to  the  Government  under  section  426  of  the 
»f  Criminal  Procedure,  and  the  Government, 
siving  this  report,  directed  that  Mr.  Maltby 
I  be  detained  in  the '  lunatic  asylum  at 
\B,  which  is  situate  within  the  ordinary  cri- 

jurisdiction  of  this  Court  The  accused 
mveyed  to  the  asylom,  and  arrived  thero  on 
)th  of  January,  and  has  been  there  confined 
the  present  date.    On  the  21st  of  February, 

the  order  of  the  Government,  a  committee 
fiial  visitors  examined  Mr.  Maltby,  and  pro- 
ed  him  then  insane,  and  incapable  of  making 
fenee. 

I  our  judgment  Mr.  Maltby  is  still  suffering 
mental  disease,  and  his  mind  is  affected 
Uy  in  regard  to  the  mutters  which  occurred 
)  i^th.  of  December.  By  reason  of  the  delu- 
inder  which  he  labours,  to  use  the  words  of 
Irtish  law, '  he  cannot  plead  with  that  advice 
sation  that  he  ou^ht.'  This  being  so,  it  fol- 
that  he  is  now  being  dealt  with  according  to 

b  is  competent  to  the  Government  to  detain 
in  this  country  until  he  recovers  his  reason 
isDtly  to  make  his  defence  ;  or,  under  14  & 
ict.  c.  81,  to  order  him  to  be  removed  to  any 
of  the  United  Kingdom,  there  to  abide  the 

of  her  Imperial  Migesty.  Having  found 
1^.  Maltby  is  being  dealt  with  according  to 
we  can  pass  no  order  interfering  with  the 
stion  of  the  Gtovemment. 

**  (Signed)         Charles  A.  Turner, 
L.  C.  Innes. 
tfarch  12,  1880.** 
I  14  ft  16  Vict.  0.  81.  s.  1 :  "If  any  person 

liaTe  been  or  shall  hereafter  be  indicted  for 
hvged  with  any  aime  or  of&noe  in  any 


415 


moval  to  England  (6).  On  arriving  in 
England,  Mr.  Maltby  was,  by  warrant  of 
the  Secretary  of  State,  placed  in  Broad- 

Court  in  India,  and  shall  have  been  or  shall  here- 
after be  acquitted  of  or  not  be  tried  for  such 
crime  or  offence  on  the  ground  of  his  being  found 
to  be  of  unsound  mind,  and  shall  by  reason  of  the 
premises  be  lawfully  in  custody  in  India,  it  shall 
be  lawful  for  the  person  or  persons  administering 
the  government  of  the  presidency  in  which  such 
person  shall  be  so  in  custody,  to  order  such  person 
to  be  removed  from  India  to  any  part  of  the 
United  Kingdom,  there  to  abide  the  order  of  her 
Majesty  concerning  his  or  her  safe  custody,  and 
to  give  such  directions  for  enabling  such  order  to 
be  carried  into  effect  as  may  be  deemed  fit  and 
proper." 

Section  2 :  "  The  orders  and  directions  of  the 
said  government  of  any  of  the  said  presidencies 
for  the  removal  of  any  person  under  the  provi- 
sions of  this  Act  shall  be  a  sufficient  warrant  and 
authority  to  all  commanders  of  vessels  and  others, 
to  whom  the  care  and  custody  of  any  such  person 
shall  be  committed,  for  the  removal  of  such  person 
from  India  to  the  United  Kingdom  in  conformity 
with  such    diroctions,  and  for  his  detention  in 
custody  there  until  an  order  shall  be  made  by  her 
Mfjesty  as  hereinafter  is  mentioned;    and  upon 
the  arrival  of  any  such  person  in  the  United 
Kingdom,  it  shall  be  lawM  for  her  Majesty  to 
give  such  order  for  the  safe  custody  of  such  person 
during  her  Majesty's  pleasure  in  such  place  and 
in  such  manner  as  to  her  Mcjesty  shall  seem  fit, 
in  like  manner  as  if  such  person  had  been  indicted 
for  an  offence  and  found  insane,  and  were  thereby 
subject  to  the  provisions  of  the  Act  passed  in  the 
39  &  40  Geo.  3,  intituled  *  An  Act  for  the  safe 
custody  of  insane  persons  chaiged  with  offences.' " 
(6)  Proceedings  of  Government,  April  20, 1880. 
**  Whereas  Thomas  James  ^Itby,  a  member  of 
the  Madras  Civil  Service,  who  was  charged  before 
the    district    magistrate    of  Vizagapatam   with 
having  on  or  alxmt  the  25th  day  of  December, 
1879,  at  Sattivada,  in  the  district  of  Vizagapatam, 
caus<Hlthe  death  of  Latchmi  Nayudu,  by  doins  an 
act  with  the  intention   of  causing  the  death  of 
the  said  Latchmi  Nayudu,  and  the  said  Thomas 
James  Maltby  was  found  by  the  said  magistrate 
and  by  the  High  Court  of  Judicature  of  Madras 
to  be  unfit  to  plead  to  the  said  charge  by  reason 
of  unsoundness  of  mind. 

**  And  whereas  the  said  Thomas  James  Maltby 
is  now  in  lawful  custody  in  Madras  by  reason  of 
the  premises. 

"  The  Gt>vernor  in  Council  hereby  directs,  under 
the  provisions  of  14  &  15  Vict.  c.  81,  that  the 
said  Thomas  James  Maltby  shall  be  removed  to 
London  forthwith,  and  for  that  purpose  shall  be 
put  on  board  the  steamer  Stelvio,  in  Uie  custody  of 
Henry  Stanborough,  Esq.,  surgeon,  who  is  autho- 
rised to  keep  the  said  Thomas  James  Maltby 
in  his  custody  in  London  until  an  order  shall  be 
made  by  her  Majesty  for  the  safe  custody  of  the 
said  Thomas  James  Maltby  in  pursuance  of  the 
said  Act." 
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moor  Criminal  Lanatio  Asylum  and  snb- 
seqaentlj  removed  to  Moorcrofb  Private 
Lunatic  Asylum  (7).  • 

A  rule  nisi  on  his  behalf  for  a  writ  of 
habeas  corpus  having  been  obtained  as 
above, 

Sir  H,  James  {Attorney -Qeneral)^  A,  L. 
Smith  and  Poland  shewed  cause. — The 
applicant  is  legally  in  custody.  The 
Home  Secretary  must  act  upon  the  war- 
rant of  the  Governor  of  Madras,  And 
therefore  everything  has  been  legally  done 

(7)  "Victoria  R. — ^Whereas  Thomas  Jamee 
Maltby  was  charged  before  the  district  magistrate 
of  Vizagapatam,  in  the  presidency  of  Madras, 
British  India,  with  haviog,  on  or  about  the  25th 
day  of  December,  1879,  at  Sattivada,  in  the  district 
of  Vizagapatam,  caused  the  death  of  lAtchmi 
Nayudu  by  doing  an  act  with  the  intention  of 
causing  the  death  of  the  si  id  Latchmi  Nayudu, 
and  the  said  Thomas  James  Maltby  was  found  by 
the  said  magistrate  and  by  the  High  Court  of 
Judicature  of  Madras  to  be  unfit  to  plead  to  the 
said  charge  by  reason  of  unsoundness  of  mind. 

"  And  whereas  the  Groveruor  of  Madras  in  Ck)uncil 
by  order,  dated  the  20th  of  April,  1880,  directed, 
in  pursuance  of  the  provisions  of  an  Act  of  Par- 
liament made  and  passed  in  the  14th  and  15th 
of  our  reign,  that  the  said  Thomas  James 
Maltby  should  be  removed  to  and  kept  in  safe 
custody  in  £np;land  until  further  order  should  be 
made  therein  m  pursuance  of  the  said  Act 

"  And  whereas  the  Right  Honourrible  Sir  William 
Vernon  Harcourt,  one  of  our  principal  Secretaries 
of  State,  did  by  warrant  under  his  hand,  bearing 
date  the  5th  day  of  May,  1 880,  order  and  direct 
that  the  said  Thomas  James  Maltby  should  be 
conveyed  to  and  kept  in  Broadmoor  Criminal 
Lunatic  Asylum  in  the  county  of  Berks. 

"  And  whereas  humble  suit  hath  been  made  unto 
us  to  bo  graciously  pleased  to  order  the  said 
Thomas  James  Maltby  to  be  removed  from  the 
said  Broadmoor  Lunatic  Asylum  to  the  lunatic 
asylum  at  Moorcroft  House,  Hillingdon,  in  the 
county  of  Middlesex. 

"  We,  taking  the  premises  into  our  Royal  con- 
sideration, do  by  virtue  of  the  before-mentioned 
Act  hereby  signify  our  pleasure  that  you  do  re- 
ceive the  said  Thomas  James  Maltby  from  the 
said  Broadmoor  Asylum  and  keep  him  in  custody 
in  the  s^iid  lunatic  asylum  at  Moorcrofr  House, 
there  to  remain  until  our  further  pleasure  shall 
be  known. 

*'  And  for  so  doing  this  shall  be  your  warrant. 

"  Given  at  our  Court  at  St.  James's  the  19th  day 
of  July,  1880,  in  the  44th  year  of  our  reign. 

"By  Her  Majesty's  command. 
"  (Signed)        W.  V.  Harcourt. 

*'  To  our  trusty  and  well-beloved  the  Superinten- 
dent of  the  lunatic  asylum  at  Moorcroft  House, 
Hillingdon,  in  the  county  of  Middlesex,  and  all 
others  whom  it  may  concern." 


in  this  country;    but  in  order    to  see 
whether  the  applicant  is  legally  in  onsto^ 
the  proceedings  in  India  most  have  been 
legally  conducted.      Those  proceedings 
were    legal,    the    applicant    was    thero 
'*  chargeCL  with  a  crime  in  a  Ck>art  and 
not  tried  becaose  found  to  be  of  unBound 
mind/'  within  the  meaning  of  14  &  15 
Vict.   c.  81.   s.   1    (5).     In  the  Indian 
Criminal  Code,  1872,  the  term ''  GrimiDal 
Court  **  is  defined  to  be  "  every  Judge  or 
magistrate  enquiring  into  or  tarying  anj 
criminal  case  or  engaged  in  any  judici«I 
proceeding."     Mr.  Irving  was  a  magis- 
trate  of   the   district   enquiring  into  a 
charge  of  murder  which  had  been  pre- 
ferred against  the  applicant :  he  was  then 
found  to  be  of  unsound  mind,  and  the 
trial  was  not  proceeded  with.     The  eo- 
quiry  was  held  and  proceedings  stayed  in 
strict  compliance  with  the  provisions  of 
section  423  of  the  Indian  Criminal  Code. 
The  result  of  holding  that  the  i^plicaat 
was  not  a  person  "  charged  "  witmn  the 
meaning  of  14  &  15  Vict.  c.  81.  b.  1 
would  be  that  he  would  have  to  be  sent 
back  to  India  to  be  tried,  and  if  acquitted 
on  the  ground  of  insanity  he  would  be 
detained  during  Her  Majesty's  pleasore. 

The  Court  will  not  grant  the  writ  of 
habeas  corpus  if  danger  to  the  pablie 
would  thereby  be  apprehended. 

The  Court  here  called  on 

J,  D.  Mayne  and  Castle^  in  support.— 
The  word  "  charge  "  refers  to  a  written 
document  formally  drawn  up  and  cone- 
spending  to  our  indictment--(8ee  Indian 
Criminal  Code,  1872,  s.  439)— and  the 
applicant  has  not  been  charged  within 
the  meaning  of  the  Act.  Moreover,  the 
words  "  indicted  for  or  charged  with  anf 
crime  or  offence  in  any  Court  **  (14  &  15 
Vict.  c.  81.  s.  1)  mean  indicted  before  i 
jury  or  charged  before  a  magistrate,  who 
in  either  case  is  competent  to  try  the 
case,  otherwise  the  person  could  not  come 
within  the  subsequent  words, "  not  tried." 
The  words  '* found  to  be  insane"  con- 
template the  same  procedure  as  in  39  A 
40  Geo.  3.  c.  94.  s.  2,  and  this  is  con- 
firmed by  the  last  pajt  of  section  2  d 
the  14  &  15  Vict.  c.  81.  The  Act  m- 
sumes  the  case  of  a  person  coming  before 
a  tribunal  which  could  finally  dispose  of 
the  case. 
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wiinesaeB  as  to  the  sanit j  of  the 
mi  were  examined  before  him,  nor 
B  brooght  before  the  magistrate ; 
le  magistrate  went  to  the  place 
he  was  detained  and  there  held 
[oirj  behind  his  back,  so  that  the 
udt  had  no  opportunity  of  contro- 
r  the  eyidence. 
Hemy  James,  in  replj. 

Cwr.  adv,  vvU. 

MAir,  J.  (on  March  23). — We  have 
ide  whether  a  rule  tiisi  for  a  writ 
908  corptu  should  be  made  absolute 
charged.  The  case  is  one  of  con» 
Ae  importance  and  gives  rise  to  a 
leal  of  difficulty ;  but  on  the  whole 
» oome  to  the  conclusion  that  the 
loiild  be  discharged. 

applicant  had  held  the  office  of 
nt  district  magistrate  of  Yizagapa- 
u  India,  and  when  on  a  journey  from 
I  io  Calcutta  for  his  health,  he  was 
nnately  under  the  impression  that 
1  persons  were  emissaries  of  some 
a  or  rebel  potentate  and  had  designs 
life.  On  the  night  of  the  24th  of 
iber,  1879,  he  appears  to  have  fired 
rolver,  killing  one  man  and  wound- 
lother,  and  it  is  impossible  to  doubt 
.e  was  at  the  time  under  the  charge 
irdering  persons  whom  he  thought 
iboat  to  murder  him.  Mr.  Irvine, 
agiatrate  of  the  district,  with  every 
to  behave  kindly  and  considerately, 
to  tiie  place  where  he  was  kept 

leatraint  for  the  purpose  of  in- 
^ting  the  charee  and  to  hear  wit- 
k,  but  Mr.  Maltby  behaved  with  so 

videnoe  that  it  would  have  been 
able  to  proceed  with  the  enquiry 
at  exciting  him  to  such  an  extent 
ybably  to  cause  permanent  injury  to 
ind.  Consequently,  Mr.  Irvine  being 
9  bungalow  ready  to  proceed  with 
iqnify,  and  the  witnesses  being  also 
it,  it  was  found  impossible  to  pro- 

and  on  seeing  Mr.  Maltby  and  the 
tion  he  was  in,  Mr.  Irvine  came  to 
onclusion  that  he  was  of  unsound 
and  that  it  would  be  improper  to 
the  enquiry.  Mr.  Irvine  therefore 
d  and  ordered  an  enquiry  to  be  held 
jedical  men,  under  sections  423  and 
Vol.  60.— (^.B.,  C.P.  &  Exch. 
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424  (2)  of  the  Indian  Criminal  Code, 
regarding  Mr.  Maltby's  state.  They  re- 
ported to  the  effect  that  Mr.  Maltby  was 
not  fit  for  trial.  The  magistrate  stayed 
proceedings  and  reported  the  case  to  the 
High  Court  at  Madras,  and  they  ordered 
his  removal  to  Madras. 

Mr.  Maltby  was  thereupon  sent  to 
Madras.  At  Madras  an  application  was, 
with  the  best  intentions,  made  by  Mr. 
Longley  on  his  behalf,  to  enquire  into 
his  detention.  The  High  Court  of  Madras, 
after  hearing  the  application,  decided  that 
Mr.  Maltby  was  in  lawful  custody  ;  and  it 
being  pointed  out  that  it  was  competent 
to  the  government,  under  14  &  15  Vict, 
c.  81,  to  order  him  to  be  removed  to 
England,  they  did  so ;  and  the  main 
question  in  the  case  is,  whether  the  Oo- 
vemment  of  Madras  had  power  to  remove 
him  to  England,  and,  consequently,  whe- 
ther he  was  lawfully  sent  to  England, 
and  is  lawfully  in  custody  in  an  asylum  in 
England. 

It  is  better  now  to  take  the  facts  in 
their  reverse  order.  The  last  document 
in  date  before  us,  and  therefore  the  first 
in  the  reverse  order,  is  that  signed  by  the 
Secretary  of  State  (7),  which  recites  the 
facts  in  India,  stating  that  Mr.  Maltby 
was  charged  before  the  district  magistritte 
with  doing  an  act  with  the  intention  of 
causing  death ;  that  he  was  found  unfit 
to  plead,  and  that  the  government  have, 
in  pursuance  of  14  &  15  Vict.  c.  81, 
removed  him  to  England;  that  the 
Secretary  of  State  by  his  first  warrant 
ordered  him  to  Broadmoor  Asylum,  and 
from  thence  to  Moorcrofb  Home  Asylum, 
to  the  care  of  Dr.  Stilwell.  This  is  the 
authority  of  the  Secretary  of  State  to 
Dr.  Stilwell,  signifying  the  Royal  pleasure 
that  he  should  be  received  from  Broad- 
moor, and  it  gives  on  its  f&ce  sufficient 
reason  for  the  detention  of  Mr.  Maltby ; 
but  it  is  not  sufficient  for  the  Courts  be- 
cause on  a  rule  for  liaheas  corpus  the 
Court  is  bound  to  see  whether  the  foun- 
dation of  the  proceedings  has  been  law- 
ful, and  we  must  consequently  enquire 
further. 

The  next  document  in  this  order  of 
date  is  that  of  the  Governor  of  Madras 
(6),  which  is  to  the  same  effect,  namely, 
that  he  was  charged  with  causing  the 
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death  of  a  person  by  doing  an  act  with 
the  intention  of  cansing  the  death  of  such 
person,  and  fchat  he  was  found  by  the 
magistrate  as  well  as  by  the  High  Court 
of  Madras  to  be  unfit  to  plesid  to  the 
charge;  that  he  was  lawfully  in  custody 
at  Madras ;  and  that,  under  14  &  15  Vict, 
c.  81,  he  should  be  removed  to  a  steamer 
to  be  taken  to  England  and  kept  in 
custody  until  an  order  should  be  made  by 
Her  Majesty  for  his  safe  custody. 

This  case  depends  almost  entirely  on 
the  construction  to  be  placed  on  sections 
1  and  2  of  14  &  15  Vict.  c.  81.  It 
becomes  important  to  notice  section  2, 
because  that  section  does,  to  some  extent, 
throw  light  on  the  first  section;  and  it 
also,  in  some  measure,  supports  the  ar^ 
g^ment  of  the  learned  counsel  who 
appeared  on  behalf  of  Mr.  Maltby.  They 
relied  on  the  reference  in  section  2  to  39 
&  40  Geo.  8.  c.  94,  and  contended  that 
the  provisions  of  14  &  15  Vict.  c.  81 
only  applied  to  persons  found  to  be  in- 
sane by  procedure  of  the  earlier  statute. 
But  the  earHer  statute  did  not  confer 
such  power  as  is  derived  from  the  later 
statute.  By  the  earlier  statute  provision 
is  made  for  the  case  only  of  persons 
indicted,  or  who  on  arraignment  have 
been  found  to  be  insane,  while  the  later 
statute  contains  larger  words ;  and  it  is 
clear  the  latter  part  of  section  2  refers  to 
persons  found  to  be  insane  within  14  & 
15  Vict.  c.  81,  and  is  not  intended  to 
confine  the  statute  to  the  class  of  persons 
found  to  be  insane  by  39  &  40  Oeo.  3. 
Although  the  39  &  40  Geo.  3  does  apply 
to  persons  of  unsound  mind,  yet  it  does 
not  throw  light  upon  the  class  of  persons 
to  whom  this  Act  is  intended  to  apply. 

The  question  then  to  be  decided  is 
whether  Mr.  Maltby  was  a  person  within 
the  description  given  in  14  &  15  Vict.  c. 
81.  s.  1,  and  that  depends  upon  the  con- 
struction to  be  placed  on  that  clause.  The 
impression  I  at  first  formed  on  read- 
ing the  words  "  shall  be  indicted  or 
charged  "  was  that  they  ought  to  be  con- 
strued reddendo  singula  singulis,  thus,  that 
the  words  "  indicted  for  or  charged  with 
any  crime "  would  only  apply  to  the 
Court  having  jurisdiction  to  try  the  case, 
and  not  to  the  Court  which  had  only  the 
power  of  deciding  whether  the  accused 


should  be  committed  for  trial.   Bat  where 
we  are  construing  a  statute  dealing  with 
persons  of  unsound  mind,  which  oumot 
therefore  be  regarded  as  a  statute  restrain- 
ing liberty,  but  as  a  remedial  measure,  Mid 
a  statute  moreover  which  is  dealing  with 
India,  a  country  in  which  one  must  feel 
that  a  European  is  in  firreater  danger  from 
injury  to  the  brain  than  he  woidd  be  in 
this  country,  and  where  the  object  of  the 
statute  is  to  do  a  humane  thing,  namalj, 
to  remove  the  afflicted  person  fromtfie 
hot  air  of  India  to  the  oooler  air  of  hii 
native  country,  I  do  not  think  we  ongiit 
to  apply  the  same  principle  of  oonstno- 
tion,  or  to  deal  with  the  statute  in  the 
same  way,  as  we  should  if  it  were  i 
statute  of  another  character  and  confined 
only  to  the  United  Kinffdom.    Bearing 
that  in  mind,  I  consider  the  statute  oogbt 
to  be  construed  so  as  to  include  the  |ne- 
sent    case.      In  my  opinion,  the  wofd 
''  charged  "  is  to  oe  construed  in  ihiB 
sense,  namely,  either  indicted  or  ohaiged 
with  any  crime  not  reddendo  singula  mr- 
gvlis. 

Then  does  it  include  the  case  oft 
man  tried  with  a  crime  before  a  jniy, 
or  before  a  magistrate  who  is  oDiy  to 
enquire  whether  he  should  be  com- 
mitted for  trial  ?  Ajb  regards  the  words 
'*  any  Court,"  it  appears  impossible,  look- 
ing at  the  Criminal  Code  of  India,  to  nj 
that  the  magistrate  was  not  sitting  as  t 
Court.  He  went  with  the  witnesses  in* 
tending  to  try  the  case,  and  he  was  ai 
much  a  Court  as  any  Court  could  hsTe 
been.  In  my  opinion  the  magistrate  wis 
*'  a  Court "  within  the  meaning  of  ilie 
Act.  I  also  am  of  opinion  Mr.  MaM^ 
came  within  the  words  *'  shall  have  been 
acquitted  or  not  tried  for  such  crime." 
There  can  be  no  doubt  that  the  ciime^  or 
the  question  whether  he  should  be  sent 
for  trial,  was  not  enquired  into  becanse 
he  was  of  unsound  mind ;  he  was,  I  tiiinlPi 
**  not  tried  "  within  the  meaning  of  tU* 
statute. 

Then  comes  the  principal  diffiGii%t 
which  is  an  undoubted  difficulty  and  ivas 
strongly  though  not  unduly  urged  lij  tko 
counsel  who  appeared  in  support  of  tbe 
application.  It  was  contended  that  the 
words  *' being  found  to  be  of  unsonBd 
mind"  contemplate  something  diffiazeoi 
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being  fonnd  by  a  ma^strate  to  be 
eridenoe  bronght  before  him.    This 

i%  I  oonfees,  one  of  difficaltj.  I 
track  with  the  argument,  and  per- 
she  more,  becanse  the  word  "  found  " 
id  in  89  A;  40  Geo.  3.  c.  94.  ss.  1 
,  in  the  sense  of  *'  found  by  a  jniy." 
mot  be  used  in  that  limited  sense -in 
^resent  statute,  because  the  words 
xsted  for "  and  "  chaa^ed  with," 
different,  must  apply  to  those  cases 
I  persons  are  indicted  before  a  jury 
sharged  before  a  magistrate;  but 
t  apply  further  P  I  have  come  to 
tnclusion  that  the  words  are  capable 
more  extended  construction,  and 
be  *^  being  found  to  be  of  unsound 
''  is  fiurfy  met  by  the  fact  of  the 
trate  going  to  enquire  into  the 
ind  consider  whether  he  ought  to 
it  the  accused  for  trial;  on  the 
md  on  the  evidence  of  respectable 
Mes  he  finds  that  the  man  is  of  un- 

mind,  so  that  he  cannot  be  sent 
■L  In  such  a  case  it  appears  to  me 
not  straining  the  words  to  suppose 
Bffialature  at  the  time  of  the  pass- 
this  Act  did,  by  varying  the  words 
boee  used  in  Greo.  3,  intend  to  give 

powers  in  the  case  of  persons 
id  in  India,  and  to  give  the  govem- 
the  humane  and  useful  power  of 
g  such  person  to  England,  so  that 
ght  have  the  best  opportunity  of 
ring.  He  would  be  then  confined 
^Her  Majesty's  pleasure,  and  every- 
'bo  has  witnessed  the  exercise  of 
ower  will  admit  it  is  always  wisely 
ied. 

*  attention  has  been  called  to  the 
I  Criminal  Code  of  1872,  but  in  one 
this  throws  but  little  light  on  the 
■y  because  we  have  to  consider  what 
^ntemplated  at  the  time  of  the  Act 

than  what  is  stated  in  the  Code, 
lain  effect  of  sections  423-428  of 
ide  is  to  give  power  to  keep  per- 
in  custody  who  have  conmiitted 
M,  but  wno  are  found  lunatic,  and 
ng  them  up  from  time  to  time 
irer  they  are  fit  to  take  their  trial, 
his  is  not  inconsistent  with  the 
Meh  I^TCS  the  further  power  of 
d  to  England.  In  the  m^t  place 
dings  are  stayed;  but  when  once 
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stayed  the  Act  applies,  and  the  power 
given  by  it  may  be  exercised.  In  the 
pres  nt  case  application  was  made  to  the 
High  Court  at  Madras.  Mr.  Maltby  was 
at  that  time  legally  in  custody  in  India, 
and  the  Governor  of  the  presidency,  in 
exercise  of  the  power  conferred  by  14  & 
15  Vict.  c.  81.  8.  1,  ordered  his  removal 
to  England.  The  case  was  one  in  all 
respecto  within  the  terms  of  the  statute, 
and  is  concluded  by  it. 

I  must  add  that  I  should  have  been 
sorry  had  our  view  of  the  law  been  other- 
wise. To  no  one  more  than  to  Mr.  Maltby 
himself  would  the  alternative  view  have 
been  disastrous.  As  it  is,  every  hope  may 
be  entertained  of  his  ultimate  recovery ; 
but,  obviously,  had  we  complied  with  this 
application,  and  Mr.  Maltby  been  brought 
up  on  this  writ,  he  would  in  all  proba- 
bility have  had  to  be  sent  back  to  India 
there  to  be  tried  and  subjected  to  so 
much  distress  and  agitation,  both  here 
and  in  India,  that  there  must  have  been 
less  hope  of  his  ultimate  recovery. 

Pollock,  B. — In  my  judgment  this  writ 
ought  not  to  be  issued,  and  the  grounds 
of  my  decision  happily  do  not  involve  any 
question  respecting  the  condition  of  this 
unfortunate  gentlemen,  or  discretion  as  to 
whether  it  would  be  wise  to  keep  him  in 
custody  or  release  him. 

The  foundation  on  which  the  validity 
of  these  proceedings  rest  is  14  d;  15  Vict, 
c.  81,  because,  although  there  is  undoubt- 
edly abundant  ground  for  upholding  the 
acts  of  the  ministerial  officer  through 
whose  hands  this  matter  has  passed,  yet 
it  is  clear  that  when  considering  a  ques- 
tion of  habeas  corpus  we  must  go  back  to 
the  foundation  of  the  proceedings  through 
which  the  subject  has  been  confined.  The 
1st  section  of  this  statute  (14  &  15  Vict, 
c.  81)  requires  as  a  foundation  for  the 
exercise  of  the  power  conferred  by  it  that 
the  accused  shall  be  found  to  be  of  un- 
sound mind.  Having  reference  to  all  the 
circumstances,  it  is  clear  that  the  word 
"  found  "  does  not  mean  found  lunatic,  as 
in  the  ordinary  case  of  a  trial,  but  points  to 
a  finding  by  a  magistrate  at  a  much  earlier 
stage  01  criminal  proceedings  than  that 
which  is  the  practice  in  this  country, 
whether  on  sessions  or  circuit. 

The    objection    most    strongly   urged 
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against  the  validitj  of  these  proceedings 
was,  that  the  words  *' indicted  for  or 
charged  with  any  offence  or  crime  in  any 
Court  in  India"  onght  to  be  constmed 
"  indicted  for  a  crime  before  a  jury,  or 
charged  with  an  offence  before  a  magis- 
trate," and  that  the  Court  or  magistrate 
shonld  be  the  Court  which  had  power  to 
try  him.  This  contention  was  founded 
on  the  word  "  charge,"  bnt,  to  my  mind, 
that  word  affords  no  foundation,  because 
the  learned  counsel  for  the  applicant  were 
unable  to  cite  any  authority  which  gave  a 
technical  meaning  to  the  word  "  charge  " 
in  India.  Two  years  ago,  in  the  case  of 
The  Qusen  v.  Hughes  (8),  this  word  under- 
went considerable  discussion,  and  I  have 
only  to  look  at  the  judgment  of  Mr.  Jus- 
tice Hawkins  in  that  case  to  see  that  so 
long  as  the  magistrates  had  jurisdiction 
to  hear  the  charge  it  mattered  not  that 
the  accused  was  informally  brought  be- 
fore them,  though  there  was  in  fact  no 
charge  legally  preferred ;  and  also  to  the 
judgment  of  Cfhief  Justice  Erie,  in  The 
Qiieep,  V.  Shaw  (9),  where  he  says,  '*  In 
my  opinion,  if  a  party  is  before  a  magis- 
trate and  he  is  then  charged  with  the 
commission  of  an  offence  within  the 
jurisdiction  of  that  magistrate,  the  latter 
has  jurisdiction  to  proceed  with  that 
charge,  without  any  information  or  sum- 
mons having  been  previously  issued,  un- 
less the  statute  creating  the  offence  im- 
poses the  necessity  of  taking  some  such 
step." 

Then  I  must  bear  in  mind  that  this 
statute  was  not  passed  merely  with  refer- 
ence to  the  earlier  statute  of  39  &  40 
Oeo.  3.  c.  94,  or  to  the  ordinary  statutes 
directed  to  such  cases  in  this  country 
which  my  brother  Denman  has  referred 
to,  and  therefore  I  shall  not  discuss,  ex- 
cept to  notice  that  this  statute  merely 
gives  power  to  bring  persons  of  unsound 
mind  within  the  category  of  persons  re- 
ferred to  in  GFeo.  3.  Had  there  been 
nothing  farther  I  should  have  had  some 
doubt,  but  further  light  is  thrown  on  the 
statute  by  the  Code.  It  is  seen  that  a 
condition  precedent  to  the  exercise  of  the 
power  conferred  by  the  statute  is,  that  the 

(8)  48  Law  J.  Rep.  M.C.  151 ;  Lew  Rep.  i  CI.B. 
D.  614. 

(9)  84  Law  J.  Rep.  M.C.  169. 


accused  shall  be  found  to  be  of  nnaoand 
mind,  and  either  acquitted  or  not  tried  on 
that  ground.     It  was  said  that  the  meaii. 
ing  of  the  words  "  not  tried  "  must  be 
determined  by  analogy  with  the  present 
mode  of  trying  or  not  trying  such  a  case 
in  this  countiy.     Referring  back  to  the 
Code,  I  find  that  the  ma^stfate  befioie 
whom  this  matter  came  was  holding  a«^ 
criminal  Court,  because,  by  the  inter^ne-^ 
tation  clauses  of  that  Code,  **  criminal 
Court  means  and  includes  every  Judge 
magistrate,  or  body  of  Jndgeis  or 
trates,  enquiring  into  or  tiring  any  crixiiin^j 
case  or  engaged  in  any  judicial  prooea^. 
ing."    The  magistrate  waa,  therefinre^  ^ 
Court  for  all  purposes.     In  oonsideiu^ 
whether  the  accused  was  '*  not  tnedy**/ 
find  by  section  423  (2)  of  the  Code  « 
process  whereby  a  person  is  charged  be- 
fore a  magistrate  who  is  compdbeni  to 
try  the    case.     But    this  gentleman  a 
brought  before  a  magistrate  who  had  no 
jurisdiction  to  try  the  case.    Then  by 
section  424  (2)  I  find  that  where^  from 
the  evidence  given  before  a  magiBtntek 
there  appears  sufficient  ground  for  be> 
lieving    that    the  accused  person  ooia> 
mitted  an  act  which,  if  he  had  been  of 
sound  mind,  would  have  to  be  sent  &r 
trial,  and  that  he  was  at  the  time  when 
the  act  was  committed,  by  reason  of  nn- 
soundness  of  mind,  incapable  of  knowine 
the  nature  of  the  act  charged,  then— I 
now  read  the  latter  part  of  the  sectionr' 
if  the  accused  person  appears  to  be  intfos 
at  the  time  of  the  enquiry,  the  magiatnte 
shall  act  in  the  manner  provided  in  tha 
last  preceding  section.  Under  that  section 
(423)  he  is  to  stay  proceedings.    Taldog 
this  matter  of  procedure,  is  it  not  dflsr 
that  when  the  magistrate  stays  proceed- 
ings under  these  sections  of  the  Gode^  lio 
is  putting  the  accused  in  the  positumofa 
person  who  is  not  tried  because  of  vb^ 
soundness  of  mind  P     Then  what  is  te 
duty  of  the  magistrate  ?     His  duty  is  to 
institute  fji  enquiry. 

One  observation  by  the  counsel  for  Mr* 
Maltby  was  that  this  was  not  a  pt^ 
enquiry,  because  it  was  taken  behind  tbe 
back  of  the  accused ;  but  I  do  not  gathor, 
either  from  the  intention  or  language  or 
spirit  of  these  sections,  that  the  eoqniiT 
should  take  place  in  open  Court,  aodi 
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tm  the  affidavifaa  ihat  most  proper 
6B  were  made.     Another  obeerva- 
m  ihat  the  magistrate  had  not  had 
maed  charged  before  him,  inasmuch 
ras  not  bronght  before  him  at  his 
jnstioe.    Wnat  happened  was,  that 
igiairate  was  told  of  Mr.  Maltbj's 
on  at  the  same  time  as  the  charge, 
liead  of  sending  for  him  he  went  to 
t  this  bungalow,  as  constantly  hap- 
a  this  eonntry  when  the  accused 
myed  some  injury  and  the  magis- 
oes  to  the  hospital  or  to  a  house, 
agistrate  there  made  enquiry,  and 
opinion  the  statute  was  complied 
ind  everything  was  done  necessary 
e  him  jurisdiction  to  act  as  he  did. 
opinion,  also,  the  enquiry  was  pro- 
instituted,  and  gave  the  magistrate 
to  send  the  accused  to  Madras, 
der  at  Madras  was  within  the  power 
bj  14  ft  15  Yict.  c.  81.  s.  1,  and  the 
d  has  been  legally  removed  to  this 
y  and  confined.      In  my  opinion, 
9re,  the  grounds  which  have  been 
» and  I  wish  to  add  fairly  urged,  for 
ng  this  writ  have  failed. 

Bnde  discharged. 


»!■ — ^Th6  Solicitor  to  the  Treasury,  for  the 
va;  Oobbold  &  Woolley,  for  applicant. 
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19    1    ^^)  ^'  "^^  BACUP  LOCAL 

(^     BOARD  (respondents) . 

iUc  SeaUh  Act,  1875  (38  &  39  Vict. 
),  #.  150 — Sevfervng  of  Street — Be^ 
f  o/Esopensee  incurred  by  Local  Board 
Hee  not  in  acoordomce  with  Statute — 
^  Improvement  Expenses — Swnmary 
\duTe  before  Justices. 

9r  the  report  of  the  above  case,  see 
%w  J.  Bep.  M.G.  44.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881. 
March  2, 


5, 12.  / 


BATTHTANT  V.   BOUCH. 


Ship — Begtstration — Written  Agreement 
to  Transfer — Merchant  Shipping  Acty  1854 
(17  ^  18  Vict,  c.  104),  s.  hh—Merchant 
Shipping  Act  Amendmient  Act,  1862  (25 
^  26  Vict.  c.  63),  s.  3. 

An  agreement  in  writing  to  transfer  a 
ship  does  not  require  to  be  registered  under 
the  Merchant  Shipping  Act,  1854  (17  ^ 
18  Vict.  0.  104),  s.  55,  nor  need  the  special 
description  of  the  ship  sold  required  by 
that  section  to  be  inserted  in  a  biU  of  sale 
transferring  the  ship  be  contained  in  such 
a^eement. 

The  plaintiff  a>greed  in  toriting  with  the 
defendant  to  sell,  and  the  defendant  agreed 
to  purchase,  a  ya^ht  belonging  to  the  plain' 
tiff  for  the  sum  of  2,600Z.,  whereof  the 
plaintiff  was  the  registered  owner,  on  con* 
dition  tJhat  the  defendant  should  be  at 
liberty  to  rescind  the  said  agreement  should 
the  yacht  prove  unsound.  The  defendant 
refused  to  carry  oui  his  part  of  the  agree- 
ment,  and  the  plaintiff  brougnt  an  action 
against  the  defendant  for  specific  perform^ 
ance,  or,  in  the  aUemative,  2,6001.,  and  for 
da/mages  for  breach  of  contract.  The  de- 
fendant pleaded  that  the  agreement,  if  any 
was  made,  was  not  a  bill  of  sale,  nor  was 
it  registered,  nor  did  it  contain  a  sufficient 
description  of  the  yacht,  as  required  by  the 
Merchaml  Shipping  Act,  1854.  Theplaimf 
tiff  demurred : — Held,  that  section  55  of 
the  Merchant  Shipping  Act,  1854,  applies 
to  the  actual  instrument  by  which  the  ship 
is  to  be  transferred  and  not  to  an  agree- 
ment to  transfer. 

This  was  an  action  to  enforce  specific 
performance  of  an  agreement  to  purchase 
a  yacht. 

The  statement  of  claim  alleged  that  on 
or  about  the  29th  of  February,  1880,  it 
was  agreed  in  writing  by  and  between 
the  plaintiff  and  the  defendant  that  the 
plaintiff  should  sell  to  the  defendant  and 
the  defendant  should  buy  of  the  plaintiff 
a  certain  yacht  known  as  the  KremhUda, 
whereof  the  plaintiff  was  the  registered 
owner,  at  and  for  the  price  of  2,600Z.,  on 
condition  that  the  defendant  eliould  be 
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at  liberty  to  rescind  the  agreement  should 
the  yacht  prove  nnsonnd. 

That  the  defendant  waived  his  right 
to  a  snrvey,  and  took  possession  of  the 
said  yacht,  and  that  the  defendant  after- 
wards refused  to  perform  the  said  agree- 
ment. 

The  plaintiff  claimed — First,  specific 
performance  ;  second,  in  the  alternative, 
2,600Z. ;  third,  damages  for  breach  of  the 
said  agreement. 

The  defendant,  in  his  statement  of  de- 
fence, pleaded  that  '^  the  agreement  was 
not  a  bill  of  sale,  nor  was  it  registered, 
nor  did  it  contain  a  sufficient  description 
of  the  yacht,  as  required  by  the  Merchant 
Shipping  Act,  1854." 

The  plaintiff  demurred,  on  the  ground 
that  the  agreement  for  the  sale  of  a  ship 
does  not  require  to  be  registered,  and  on 
the  ground  that  the  Merchant  Shipping 
Act,  1854,  does  not  require  any  special 
description  of  a  ship  to  be  inserted  in  an 
agp:^eement  for  the  sale  of  a  ship. 

Oainsford  Bruce^  for  the  plaintiff,  in 
support  of  the  demurrer. — The  defence 
pleaded  amounts  to  the  proposition  that 
no  agreement  for  the  sale  of  a  reentered 
ship  to  a  British  subject  is  valid  at  law 
unless  by  bill  of  sale.  By  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c. 
104),  s.  55,  a  registered  British  ship  must 
be  transferred  by  bill  of  sale,  which  has 
to  be  drawn  in  accordance  with  Form  E 
g^ven  in  the  schedule.  The  material 
words  of  that  form  are,  "  I,  in  considera- 
tion of  £  transfer."  That  section 
applies  only  to  the  actual  transfer. 

The  words  of  the  former  repealed  Acts 
(34  Geo.  3.  c.  68.  s.  15 ;  6  Geo.  4.  c.  110. 
s.  31 ;  3  &  4  Will.  4.  c.  55.  s.  31 ;  8  A  9 
Vict.  c.  89.  s.  34)  were  more  stringent,  and 
there  are  cases  decided  upon  them  shew- 
ing that  an  executory  contract  for  the 
sale  of  a  ship  required  registration — 
Hughes  v.  Morris  (1),  McOalmorU  v. 
Banh'n  (2)  ;  but  the  Merchant  Shipping 
Act,  1854,  has  omitted  the  words  which 
gave  rise  to  those  decisions,  and  restricts 
the  formalities  to  be  complied  with  only 

(1)  2  Be  Gez,  M.  &  G.  349;  21  Law  J.  Bep. 
Chanc.  761. 

(2)  2  Be  Qex,  M.  &  G.  403 ;  22  Law  J.  Bep, 
Cbanc.  654. 


to  the  case  of  actual  transfer.  In  The 
Liverpool  Borough  Bank  v.  Twmer  (3)  it 
was  held  that  an  agreement  to  assign  a 
mortgage  when  required  could  not  be 
enforced,  because  it  was  not  drawn  up  in 
accordance  with  the  formalities  required 
by  the  Act,  section  ^y  which  enacts  that 
a  mortgage  of  a  registered  ship  must  be 
in  accordance  with  Form  I.  But  a  mort- 
gage is  different  from  a  sale,  and  the  seo- 
tion  speaks  of  the  instrument  croating 
the  security.  In  consequence  of  this  de- 
cision 25  ft  26  Vict.  c.  63.  s.  3  was 
passed,  by  which  "equities  may  be  en- 
forced  against  owners  and  mortgagees  of 
ships  in  respect  of  their  interest  tiierein 
in  the  same  manner  as  equities  may  be 
enfotced  against  them  in  respect  of  any 
other  property."  But  there  is  no  autho- 
rity to  shew  that  since  the  Merchant 
Shipping  Act,  1854,  "  an  agreement  for 
the  sale  of  a  British  ship  has  to  be  in  ac- 
cordance with  the  formalities  attending  a 
transfer." 

Oohen  {AshUm  Grose  with  him),  for  the 
defendant. — The  Statute  of  Frauds  does 
not  apply  to  the  sale  of  a  ship,  and  con- 
sequently the  contention  of  the  plaintiff 
must  extend  to  this,  that  there  may  be  a 
contract  of  sale  of  a  ship  by  word  of  mouth. 
There  is  no  distinction  between  a  mort- 
gage and  a  sale,  and  the  roHo  decidendi 
in  TJie  Liverpool  Borough  Bank  v.  Turner 
(3)  covers  the  case  of  a  sale.  In  Hughes 
V.  Morris  (1)  the  Court  refxised  to  order 
specific  performance  of  a  contract  for  the 
sale  of  a  ship.  That  case  was  followed 
by  Buncoffh  v.  Tinddl  (4)  and  McOalmani 
V.  Banhin  (2),  where  Gresswell,  J.,  says, 
"  A  parol  agreement  for  the  sale  of  a  ship 
is  void."  After  these  cases  the  Merchant 
Shipping  Act,  1854,  was  passed,  but  the 
'*  provisions  of  that  statute  extend  to  an 
executory  contract  for  the  transfer  of  aship 
at  a  future  day  " — see  Addison  on  Oowtro/cU 
(7th  ed.),  517.  As  an  authority  for  that 
passage  the  case  of  The  Liverpool  Borough 
Bank  v.  Twmer  (3)  is  cited. 

The  effect  of  25  &  26  Vict.  c.  63.  s.  3 
is  that  if  a  registered  owner  contracts  to 
sell  his  ship  to  a  person  qualified  and 

(8)  29  Law  J.  Bep.  Chanc  827;  affirmed  80 
Law  J.  Bep.  Chanc  379. 

(4)  13  Com.  B.  Bep.  258 ;  22  Law  J.  Bep.  C.F. 
137. 
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to  declare  his  qaalification  to  have 
dp  legistered  in  his  name,  the  con- 
oan  be  enforced,  bat  this  is  the 
rae  case  and  cannot  be  enforced. 
ion  V.  Hymen  (5)  and  Keith  v. 
W9  (6)  do  not  touch  this  case,  the 
oial  interest  alluded  to  there  not 
ng  a  beneficial  interest  other  than 
{  the  registered  owner.  The  equit- 
ioctrine  that  "  what  is  agreed  to  be 
B  to  be  taken  to  be  done  "  renders 
reement  to  sell  a  ship  virtually  an 
ite  sale  of  such  ship. 
nrford  Bruce,  in  reply. — If  section  65 
Merchant  Shipping  Act,  1854,  stood 
it  would  be  impossible  to  contend 
n  agreement  for  the  sale  of  a  ship 
i  valid  in  law.  The  only  decision 
ig  against  the  plaintiffs,  namely, 
Liverpool  Borough  Bank  y.  Turner 
3  decided  on  another  section. 
iOYB,  J. — There  is  a  dictv/m,  although 
obiter,  that  mortgages  and  transfers 

1  the  same  footing.  J 

\f  but  that  case  was  decided  on  the 
Q  relating  to  mortgages,  and  the 
i  1862  was  expressly  passed  to  do 
with  the  effect  of  that  decision, 
instructions  on  the  former  Acts 
the  real  meaning  of  the  section,  and 
Liverpool  Borough  Bank  v.  Turner 
.  no  longer  bincfing.  The  mere  die- 
B  to  mortgages  does  not  affect  this 
ion. .  There  is  a  substantial  distinc- 
letween  section  55  and  section  S6. 
itract  to  transfer  is  not  equivalent 
transfer,  though  an  agreement  to 
k  security  is  of  itself  a  security. 
HDLET,  J. — But  an  agreement  for 
^  in  equity,  a  sale.] 
»iily  entitled  the  vendee  to  call  on  the 
•r  to  do  what  is  necessary  to  effect 
ttonfer.  Section  37,  sub-section  2  ; 
n  88,  sub-section  5 ;  section  43, 
leddon  100,  shew  that  "  beneficial 
Tship"  is  the  ownership  of  others 
iihe  reffistered  owner.  The  express 
ition  in  1862  a£5rms  the  fact  that 
Fudtfes  had  been  in  error  in  sup- 
gr  i£e  beneficial  owner  was  so  re- 
Id. 

2  Hurl  &  C.  918;  33  Law  J.  Hep.  Ezch. 

45  Law  J.  Bep.  O.P.  876 ;  46  ibid.  801 ; 
j&p.  1  C.P.  D.  722;  ibid.  2  C.P.D.168. 
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GaovE,  J.  (on  March  12). — This  de- 
murrer  arises  thus:  The  plaintiff  in  his 
statement  of  claim  alleged  that  it  was 
agreed  in  writing  between  the  plaintiff 
and  defendant  that  the  plaintiff  should 
sell  to  the  defendant  and  that  the  defen- 
dant should  purchase  of  the  plaintiff  a 
certain  yacht  whereof  the  plaintiff  was 
the  registered  owner,  for  the  price  of 
2,600Z.,  and  that  the  defendant  refused  to 
perform  his  part  of  the  agreement.  The 
defendant  in  the  first  paragraph,  which 
is  all  that  is  important,  of  the  statement 
of  defence,  alleged  that  '*  such  agreement 
was  not  a  bill  of  sale,  nor  was  it  regis- 
tered, nor  did  it  contain  a  sufficient  de- 
scription of  the  said  yacht,  as  required  by 
the  Merchant  Shipping  Act,  1854."  To 
this  plea  the  plaintiff  demurred  "  on  the 
ground  that  an  agreement  for  the  Bale 
of  a  ship  does  not  require  to  be  regis- 
tered." I  have  not  to  decide  whether 
the  plaintiff,  if  the  demurrer  be  allowed, 
is  entitled  to  specific  performance,  the 
price  of  the  yacht,  or  damages.  He  may 
be  entitled  to  one  or  more  of  those  reme- 
dies. But  I  have  to  decide  whether  the 
defendant's  plea  affords  a  valid  defence. 
I  am  of  opinion  that  it  does  not,  and  for 
the  following  reasons : — 

The  main  section — namely,  the  55th — 
relied  on  by  counsel  for  the  defendant 
enacts  that  "a  registered  ship,  or  any 
share  therein,  when  disposed  of  to  per- 
sons qualified  to  be  owners  of  British 
ships,  shall  be  transferred  by  bill  of  sale, 
and  such  bill  of  sale  shall  contain  such 
description,"  &c.  If  that  section  stood 
alone  the  true  construction  is  perfectly 
clear,  namely,  that  it  applies  only  to  the 
instrument  itself  by  which  the  ship  is  to 
be  transferred,  and  not  to  an  agreement 
to  transfer.  If  untrammelled  by  any  de- 
cisions on  the  sections,  it  would  be  diffi- 
cult when  first  reading  the  section  over 
to  doubt  as  to  what  is  the  legal  construc- 
tion. The  provisions  that  no  property 
shall  be  transferred,  except  by  a  parch- 
ment signed  and  sealed,  never  has  been 
held  to  prohibit  parties  agreeing  to 
transfer  without  any  deed.  But  the  de- 
cisions, so  far  from  throwing  any  impedi- 
ment in  the  way  of  this  construction, 
show,  so  fiEu*  as  they  have  any  bearing  on 
this    section,  that  it  is    the  true  one. 
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Batthyany  v.  Bouch,  Q»B, 

There  are  no  decisions  actually  on  the 
section  itself,  bat  the  case  of  The  Liver- 
pool  Borough  Bank  v.  Turner  (3) — a 
decision  on  section  66  of  the  Merchant 
Shipping  Act,  1854 — was  decided  by  two 
distingaished  Jadges  —  Lord  Hatherley 
(then  Vice-Ohancellor  Wood)  and  Lord 
Campbell— on  the  grounds  that  the  words 
in  the  66th  section  relating  to  mortgages, 
were  not  inconsistent  with  the  proyisions 
of  8  &  9  Yict.  c.  89,  which  had  been 
decided,  as  I  think,  on  good  grounds,  to 
mean  that  any  passing  of  property  should 
be  void,  unless  accompanied  by  the  for- 
malities enjoined  by  that  Act,  and  that 
the  reasoning  under  the  earlier  statute 
could  be  imported  into  the  discussion  as 
to  the  meaning  of  the  section  in  question. 
Now  if  I  were  deciding  a  question  on  the 
66th  section,  I  should  be  bound  by  that 
decision,  whatever  my  own  opinion  might 
happen  to  be.  But  then  two  reasons  are 
alleged  why  this  decision  is  not  binding 
on  me.  One  is,  that  the  decision  was  on 
the  66th  section,  relating  to  mortgages, 
and  not  on  the  55th  section,  relating  to 
transfers  of  ships.  This  66th  section 
enacts  that  a  **  ship,  or  any  share  therein, . 
may  be  made  a  security  for  a  loan  or  other 
valuable  consideration,  and  the  instru- 
ment creating  such  security  hereinafter 
termed  a  mortgage  "  shall  be  in  a  specified 
form.  And  the  decision  thereon  was, 
that  a  registered  British  ship  could  not 
be  made  security  for  a  loan  except  by 
mortgage  which  required  registration. 
Though  it  is  said  that  there  is  a  consider- 
able difference  between  this  section  and 
the  55th,  yet  I  cannot  help  feeling  much 
influenced  by  the  expressions  used  by 
Vice-Chancellor  Wood,  who  put  the  two 
cases  of  mortgage  and  transfer  on  the 
same  footing,  which  to  a  less  extent  Lord 
Campbell  also  did.  But  I  am  not  bound 
by  these,  which  are  only  ohUer  dicta^  and 
if  I  can  find  any  substantial  distinction  I 
am  bound  to  use  my  own  judgment.  And 
I  am  of  opinion  that  there  is  such  a 
distinction  to  be  drawn  which  leads  me 
to  feel  not  bound  by  the  ohUer  dicta  of 
the  Judges  in  that  case.  The  words  in 
the  55th  section,  "  shall  be  transferred," 
are,  without  doubt,  restricted  in  their 
meaning  to  a  sale;  whertas  the  word 
''security"    must    ex  vi    termini    mean 


equitable  or  leg^  agreements.  In  the 
66th  section  it  seems  to  be  provided  that 
no  security  of  any  kind  can  be  created  in 
respect  of  a  ship  but  by  way  of  mortgage, 
but  the  words  in  section  55  are  exclu- 
sively referable  to  sales.  Then,  again, 
the  learned  Judge  who  put  sales  and 
securities  on  the  same  footing,  did  so 
without  hearing  any  argumentis  on  the 
point,  and  their  attention  was  not  drawn 
to  the  difference  between  section  55  and 
section  6&.  I  am  therefore  not  bound  by 
that  decision,  and,  indeed,  am  not  sure 
that  if  they  had  bad  the  point  argued  out, 
they  would  have  come  to  any  such  con. 
dusion.  The  case  also  has  been  doubted 
by  Baron  Pollock  in  a  recent  case — 
Stapleton  v.  Hymen  (5) — ^but  a  subsequent 
statute  was  passed,  I  cannot  judicially 
say  with  the  express  object  of  remedying 
this  effect  of  The  Liverpool  Borough  Bank 
V.  Turner  (3),  yet  having  every  appear- 
ance of  having  been  so  passed,  for  it 
certainly  makes  a  very  great  difference  in 
the  law  on  the  subject  in  question,  and 
the  result  is  to  get  rid  of  that  judgment ; 
for  by  that  judgment  beneficial  interests 
are  not  recognised  except  as  applying  to 
aliens  and  foreigners — a  constructiou 
shewn  by  the  subsequent  Act  not  to  have 
been  intended.  By  that  later  Act  it  is 
provided  that  beneficial  interests,  when 
used  in  the  second  part  of  the  principal 
Act,  include  interests  arising  under  con- 
tracts and  other  equitable  interests,  and 
that  that  Act  intended  that  equities  may 
be  enforced  against  owners  and  mort- 
gagees of  ships  in  respect  of  their  in- 
terests  therein  in  the  same  manner  as 
they  may  be  enforced  against  them  in 
respect  of  any  other  personal  property. 
It  IS  plain,  therefore,  that  this  Act  was 
purposely  intended  to  go  further  and 
recognise  beneficial  interests  to  an  extent 
not  recognised  in  The  Liverpool  Borough 
Bank  v.  Turner  (3).  Mr.  Cohen  admits 
this,  but  contends  that  this  only  enables 
persons  to  enforce  their  equitable  rights 
against  owners  and  mortgagees  of  ships, 
and  does  not  give  the  owners  and  nnat- 
gagees  the  right  to  enforce  equitable 
rights  against  other  persons — that  is,  he 
contends  that  the  rights  are  not  correla- 
tive. It  would,  in  my  opinion,  be  very 
strange  if  the  statute   snould  be  oon- 
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tkjfany  t.  Bauch,  Q.ZT. 

as  providing  that,  of  two  contract- 
.rttes,  the  bayer  shoald  have  rights 
A  the  seller,  bnt  that  the  seller 
I  not  have  correlative  rights  against 
lyer.  It  would  be  very  anomalous, 
finow  of  no  such  case.  Mr.  Cohen 
IB  an  example  of  such  a  unilateral 
votf  a  contract  under  the  Statute  of 
B.  But  that  is  not  a  unilateral 
kot.  Certain  formalities  only  are 
ed  by  that  statute,  which  does  not 

the  contract.  It  therefore  does 
iply  to  this  question.  The  question 
is,  Are  the  words  so  peremptory 
hongh  no  reason  can  be  shewn  for 
they  must  be  enforced  ?  I  think 
are  not.  They  do  not,  taken  in  their 
il  sense,  force  me  to  construe  the 

^owners''  as  being  restricted  to 
axed  owners.  Mr.  Cohen  says  that 
9  fonner  Act  the  only  beneficial 
st  contemplated  is  that  of  a  pur- 
r.  This  clearly  is  not  so.  Section 
b-section  2,  speaks  of  "  title,"  and 

strongly  of  opinion  that  beneficial 
Bts  are  within  section  38,  sub-sec- 
K    Then,  again,  section  100  reads 

"Whenever  any  person  is  bene- 
f  interested  otherwise  than  by 
(age  in  any  ship,  or  share  therein, 
ared  in  the  name  of  some  other 
1  as  owner,  the  person  so  interested 

as  well  as  the  registered  owner, 
3Ject  to  all  pecuniary  penalties  im- 

by  this,  or  by  any  other  Act,  on 
8  of  ships  or  shares  therein,  so  never- 
B  that  proceedings  may  be  taken  for 
iforcement  of  such  pecuniary  penal- 
jiainst  both  or  either  of  the  foresaid 
BTB,  with  or  without  joining  the 
of  them."  This  evidently  treats  a 
a  beneficially  interested  as  in  the 
category  as  owners,  not  as  a  person 
ig  a  contract  with  him  and  seeking 
force  it  against  him,  but  as  being, 
speak,  on  the  same  side  as  the  owner, 
eoond  part  of  the  section  certainly 
onB  the  rights  of  owners  against 
[agees,  and  not  those  of  mortgagees 
it  owners ;  but  taken  as  a  whole  I 

the  section  would  give  beneficial 
Bts  to  the  mortgagee  against  the 
*,  and  that  the  clear  intention  of 
setion  was  to  give  those  beneficial 
iBtB  which  from  the  judgment  in  The 
YoL,  60.— Q.B.,  C.P.  &  Exc». 


425 


Liverpool  Boro^igh  Bauh  v.  Tamer  (3)  it 
was  suppose  1  had  not  been  ji^iven.  It 
would  certainly  bo  a  very  startling  thing, 
and  a  prohibition  of  many  mercantile 
transactions,  if  I  held  that  those  who 
are  beneficially  interested  cannot  enforce 
those  interests ;  for  till  there  was  an 
actual  transfer  there  would  be  no  dealings 
with  the  ship.  It  would  require  very 
clear  and  strong  language  to  induce  me 
to  give  my  judgment  for  such  a  construc- 
tion. Therefore  I  think  the  demurrer 
must  be  allowed. 

JucUftnent  for  plaintiff  with  costs. 


Solicitors— Deacon,  Son  &  Gibson,  fop  plaintiflf; 
J.  J.  &  C.  J.  Allen,  agents  for  Simpson  & 
North,  Liverpool,  for  defendants. 


1881. 
Feb.  23. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

THE    GUARDIANS    OP   THE   FUL- 

HAM  UNION  {appellants)  v. 

THE   GUARDIANS  OF  THE  ISLE 

OF   THANET  UNION  (respon- 
dents). 

Poor  —  Settlement —  Irrefnovahility  —  9 
^  10  Vict.  c.  60.  8.  1—39  ^  40  Vict.  c.  61. 
8.  34 — Penitentiary  supported  by  Subscrip- 
tions— *^  Bona  fide  charitable  gijft.*^ 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  42.] 


[IN  THE  COMMON  PLEAS  DIVISION.] 

{GRAINGER  (appellant)  v.  aynslet 
AND  ANOTttER  (respondents). 
BROMLEY    (appellant)    v.    tams 
(respondent). 

Employers  and  Workmen  Act,  1875  (38 
^  39  Vict.  c.  90),  ss.  3  and  10— Definition 
Clause —  Sub'  workmen. 

[For  the  report  of  the  above  case,  see 
60  Law  J.  Rep.  M.C.  48.] 
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[IN  THE  COURT  OF  APPEAL.] 
1881        1 
il  8,  9.  / 


BROWN  V,  HECKINBOTHAM/ 


April 

Oonveraum — AUowa/nce  mU  of  Property 
to  Bankrupt — Besohition  of  Oreditors — 
Bankruptcy  Act,  1869  (32  ^  33  Vict,  c. 
71),  88.  4i  and  38. 

B,,  an  undischargetl  bankrupt,  to  whom 
his  creditors  had  given,  by  a  resoluHon 
duly  passed,  a  certain  quantity  of  hisfuT' 
niture,  assigned  thai  furniture  by  biu  of 
sale  to  the  plaintiff,  and  aftervoards  sent  it 
to  the  defendant,  an  auctioneer,  who  sold  it 
and  paid  the  money  received  to  the  bank- 
i'upt.  In  an  action  for  conversion, — Held, 
that  the  plaintiff  was  entitled  to  thefwr^ 
niture,for  that  tlie  bankrupt  could,  wider 
the  resolution  of  his  creditors,  dispose  of  it 
to  the  plaintiff,  and  tJiat  there  was  no  jus 
tertii  which  the  defendant  could  set  up. 

Appeal  from  the  judgment  of  Lopes,  J., 
at  the  trial  without  a  jury. 

Action  for  conversion. 

Henry  Brown  became  a  banknipt  in 
1876.  On  the  5th  of  December,  1878,  a 
meeting  of  his  creditors  was  snnmioned 
for  the  15th  of  December,  by  a  notice 
which  announced  that  the  meeting  woald 
consider  "what  allowance  should  be  made 
to  the  bankrupt  in  respect  of  furniture." 

On  the  15th  of  December  a  resolution 
was  duly  passed,  and  afterwards  duly  re- 
gistered, "  That  the  trustee  be,  and  he 
is  hereby  empowered  to  deliver  to  the 
bankrupt,  Henry  Brown,  furniture  of  the 
value  of  80Z.,  including  the  statutory 
allowance  of  20/." 

On  the  15th  of  April,  1880,  Henry 
Brown  assigned  the  furniture  so  granted 
to  him  to  J.  Brown,  the  plaintiff,  by  a 
valid  bill  of  sale.  In  August,  1880, 
Henry  Brown  sent  the  furniture  to  the 
defendant,  an  auctioneer,  to  sell  for  him, 
and  he  having  done  so,  and  having  paid 
the  money  received  from  the  sale  to 
Henry  Brown,  who  had  not  then  received 
his  discharge,  this  action  was  brought. 

Lopes,  J.,  the  facts  being  admitted, 
gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

*  Coram  Bramwell,  L.J. ;  Baggallay,  L.J.;  and 
Lush  L.J. 


Ooek  and  0.  ScoU^  for  the  ap^Uani^ 
It  is  submitted  that  the  plaintiff  is  en. 
titled  to  recover.  This  property  was  as- 
signed to  him  by  a  bill  of  salc^  to  the 
validity  of  which  no  objection  ia  taken, 
on  the  15th  of  April,  1880.  The  propeHy 
in  question  was  given  to  the  banknipt, 
the  grantor  of  the  bill  of  sale,  by  a  reso- 
lution of  his  oreditors  in  Deoembisr,  1878. 
That  resolation  was  made  in  parsnince 
of  the  auUiority  of  the  Bankraptc^  Act, 
1869,  s.  38  (1).  There  need  be  no  ooiu 
sideration  for  such  an  allowanoe ;  no  iw* 
son  need  be  assigned  for  the  gift;  the 
oreditors  can  give  money  or  monej'i 
worth.  Since  the  action  was  brooght 
the  bankruptcy  has  been  dosed  and  the 
bankrupt  has  received  his  discharge. 

There  has  been  no  attempt  to  set  aiide 
the  resolation,  so  that  the  tmstee  oodd 
not  claim  these  goods,  and  the  defendant 
is  in  fiict  attempting  to  set  np  a  title  in 
another  person,  when  that  person  ooold 
not  set  up  such  title  himself,  ^ven  if  there 
had  been  frand,  and  even  if  the  giftoonU 
be  set  aside  between  the  parties  intereitod, 
still  the  defendant  cannot  claim  to  retun 
the  value  of  these  goods. 

UnderhtU  and  Bose,  for  the  defendant 
— The  resolation  is  defective ;  it  is  bad  on 
the  face  of  it ;  it  does  not  shew  that  the 
allowance  was  made  for  either  of  the  two 
purposes  for  which  alone  it  oould  be 
made.  It  is  absolutely  void,  for  the  word 
"  allowance  "  is  not  used  in  it :  an  allow- 
ance must  be  of  money  and  not  of 
money's  worth.  The  defendant  here  does 
not  set  up  the  JIM  tertii;  the  plaintiff  eeto 
up  a  title  which  he  fails  to  prove. 

[Lush,  L.J. — The  plaintiff  is  not  obb'ged 

to  prove  a  statutory  title.] 

Even  if  the  resolution  were  good,  fltill 
this  property  would  be  after-acquired  pw- 

(1)  32  &  33  Vict  c.  71.  s.  88:  "  The  tnrtMi 
with  the  consent  of  the  creditors,  testififld  I7 
a  resolation  passed  in  general  meeting,  majt  ^ 
time  to  time,  daring  the  continuance  of  t'^'j'jjj 
rupt<;j,  make  sach  allowance  as  may  be  uppo^ 
by  the  creditors  to  the  bankrapt  oat  of  mi  F^ 
perty  for  the  support  of  the  bankrapt  and  w 
family,  or  in  consideration  of  his  senrioes  if  ho  * 
engaged  in  winding  up  his  estate." 

Section  4 :  "  Prop^  shall  mean  and  voa^ 
money,  goods,  things  in  actioiij  land  and  eTtf|[ 
description  of  property,  whether  real  or  pcnooiL 
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t  and  BO  would  vest  in  the  bankrapt's 
km  again. 

AKWILL,  L.J. — I  thought  the  objec- 
jdren  on  behalf  of  the  defendant  to 
SBohition  was  a  formidable  one.  The 
is  that  jurisdiction  must  be  shewn 
le  prooeedings  of  inferior  Conrts, 
offh  it  is  assumed  in  superior  Courts. 
this  resolution  ought  to  shew  that 
B  competent  in  the  creditors  to  pass 
!  should  not  like  to  say  that  the  cre- 
I  oould  not  grive  famiture  to  a  bank- 
I  do  not  think  that  the  Legisla- 
xmtemplated  a  wholesale  present  of 
bnre  to  the  value  of  60Z.  as  has  been 
here.  I  think  therefore  that  very 
bty  that  is  not  within  the  compo- 
<n  the  creditors,  but  I  am  inclined 
Ilk  that  as  the  resolution  was  never 
ide  and  was  acted  on  by  the  trustee, 
inkmpt  became  the  legal  owner  of 
roperty.  The  bankrupt  was  in  effect 
o  take  the  furniture  and  to  use  it  as 
eased.  Now  the  bankrupt  has  taken 
imiture  under  that  permission  and 
rathority  alone,  and  he  has  disposed 
lY  a  bill  of  sale  to  the  plaintiff.  The 
aff,  therefore,  has  a  good  title  against 
rnstee,  not  by  estoppel,  which  sup. 
that  the  truth  is  one  way  but  that 
me  reason  it  may  not  be  set  up,  but 
isequence  of  the  truth  and  reason  of 
tatter.  The  trustee  gave  the  bank- 
leave  to  take  the  furniture,  and  he 
>,  and  the  plaintiff  acquired  it  from 
ftnkrnpt  without  any  notice  of  in- 
y  of  title.  Suppose  tne  trustee  were 
im  the  goods,  he  oould  not  maintain 
rtion ;  a  fortiori  the  defendant  can- 
bject  to  the  title  of  the  plaintiff.  If 
lefendant  has  any  title  it  must  be 
dd  kom  the  bankrupt ;  but  the  bank- 
bad,  after  giving  the  bill  of  sale,  no 
the  defendant  sets  up  jtis  tertii,  but 
vHua  had  no  jtis.  The  appeal  must 
bre  be  allowed  on  that  ground  at 
Bnts. 

30ALLAT,  L.J.  —  As  Lord  Justice 
well  doubts  whether  the  resolution 
Blid  I  should  hesitate  to  give  a  con- 
opinion,  but  it  appears  to  me  that 
i  a  good  resolution.    It  is  not  neces- 
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sary  to  refer  to  the  Bankruptcnr  Acts  of 
1849  and  1861,  by  one  of  which  a  bank- 
rupt had,  if  he  paid  a  certain  dividend,  a 
right  to  certain  property,  and  by  the 
other  of  which  the  creditors  were  em- 
powered to  decide  that  he  should  have 
certain  property  given  to  him,  for  the 
question  must  be  decided  on  section  38 
of  the  Act  of  1869  (1).  It  should  be  re- 
membered that  these  resolutions  are  not 
drawn  or  passed  by  lawyers.  We  must 
not  expect  to  find  them  cdways  framed  in 
precise  language,  and  we  must  consider 
what  the  creditors  really  intended  to  do. 
The  meeting  of  the  16th  of  December, 
when  this  allowance  was  made,  was  sum. 
moned  by  a  notice  which  specified  the 
object  for  which  the  special  meeting  was 
called — ^that  was,  to  consider  the  allow- 
ance to  be  made  to  the  bankrupt.  No 
creditor  could  misunderstand  the  object 
of  that  meeting ;  and  so,  though  the  reso- 
lution itself  does  not  contain  the  word 
'*  allowance,"  it  is,  I  think,  impossible  to  say 
that  what  was  granted  was  not  an  allow- 
ance for  the  support  of  the  bankrupt. 
The  proceedings  farther  shew  that  almost 
at  the  same  time  as  this  resolution  was 
passed  a  dividend  of  5^.  in  the  pound  was 
paid.  I  think  that  this  resolution  was 
within  the  competency  of  the  creditors, 
and  that  even  if  it  were  not,  still  it  was 
registered  in  compliance  with  the  statute, 
and  thus  it  can  only  be  questioned  by 
proceedings  in  bankruptcy.  This  being 
80,  the  plaintiff  is  entiUed  to  succeed. 

Beamwell,  L.J. — I  intended  to  say  that 
I  did  not  think  the  Legislature  contem- 
plated a  wholesale  present  of  601,  to  a 
bankrupt.  It  intended  rather  a  gift  from 
time  to  time  of  a  small  allowance  to  a 
bankrupt.  I  did  not  intend  to  say  that 
the  creditors  cannot  give  fumitare  instead 
of  making  a  money  allowance.  I  do 
doubt  whether  these  creditors  were  con- 
sciously acting  under  section  38  of  the 
Bankruptcy  Act.  I  think  they  were  act- 
ing  kindly  to  a  friend. 

Lush,  L.J. — I  do  not  think  it  necessary 
to  decide  the  question  of  the  competency 
of  the  creditors  to  make  this  resolution. 
Let  it  be  assumed  that  they  could  not.  Still 
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tho  plaintiff's  right  is  not  thereby  affected. 
The  creditors  passed  the  resolution  in 
fact,  and  the  bankrupt  having  received  the 
famiture  borrowed  money  from  the  plain- 
tiff, who  had  no  notice  that  there  was  any- 
thing which  prevented  the  bankrupt  from 
having  a  right  to  deal  with  this  furniture. 
The  Imnkrupt  then  mortgaged  this  furni- 
ture by  a  bill  of  sale  to  the  plaintiff,  so 
that  the  property  in  the  goods  passed, 
and  the  plaintifE  had  a  title  perfect  and 
complete  to  the  goods  in  question.  Even 
if  the  creditors  were  wrong  in  passing 
the  resolution,  and  even  if  they  could 
have  reclaimed  the  furniture  from  the 
bankrupt,  still  they  could  not  reclaim  it 
from  a  third  party  who  had  no  notice. 
The  raising  of  money  on  the  furniture 
was  an  act  of  ownership  which  the 
creditors  had  authorised.  Then  the  bank- 
rupt  handed  the  goods  to  the  auctioneer. 
That  was  wrong,  but  it  could  not  divest 
the  plaintiff  of  the  title  which  ho  had. 
The  defendant  sold  the  goods,  and  gave 
the  bankrupt  the  money.  That  is  his 
misfortune;  but  the  law  says  that  an 
innocent  person  who  innocently  disposes 
of  the  property  of  some  one  else  without 
leave  or  authority  is  liable  to  that  person. 
The  defendant,  therefore,  is  undefended 
in  this  action,  and  the  appeal  must  be 
allowed. 


Solicitors — W.  Majnard,  for  plaintiff;  Popplestone 
&  Beddoe,  for  dofendant. 


[IN  THE  COMMON  PLE.iS  DIVISION.] 
1880         f  ANDREW  V.   THE    SWANSKA   CAM- 
Doc    2   3    1  I^RIAN       BKNEFIT      BUILDING 

'     *  L         SOCIETY. 

BuildiTig  Society — Ghanjo  npmi  **  all  the 
funds,  assets  atul  effects  of  the  society** 
—  Foreclosure  —  Winding  ^wp  —  Building 
Societies  Act,  1874 — Companies  Acts,  1862 
and  1867. 

The  winding-up  lyravislons  of  the  Com- 
panies Acts,  1862  aiul  1867  are  applimble 
to  societies  registered  under  the  Building 
Societies  Act,  1874. 

The  defendants  were    an    incorporated 


society  eatablished  under  the  Building 
Soci^des  Act,  1874.  The  directors,  hein^ 
empowered  by  the  ruliis  of  the  sodely  i> 
hnrrow  money,  accepted  a  loan  from  tki 
jdaintijlf,  giving  as  security  a  bond,  by  whiek 
it  was  declared  that  "  all  the  funds,  astett 
and  effects  of  the  society  shall  be  held  lialik 
for  tlie  repayment.** 

TJie  defendants  failing  to  repay  the  loan, 
the  plainiiff  sued  them  on  tJie  bond,  and 
having  recovered  judgment  commenced  m  . 
action  of  foreclosure  in  the  Court  of  Oham' 
eery,  which  actiffn  was  pending  when  a 
petiVum  was  filed  in  the  GowUy  Court,  and 
an  order  was  made  far  the  winding  up  of 
tlm  defendant  society.  T/te  County  Court 
Judge  having  refused  to  gratU  the  plaint^ 
leave  to  continue  the  action  of  forectosure,-^ 

Held,  that  tlie  appeal  would  lie  by  viHm 
of  section  43  of  the  Companies  Act,  18b7, 
but  tlvat  tlie  action  of  foreclosure  ought  not 
to  be  allowed  to  proceed,  for  that  the  securitji 
did  not  amount  to  a  mortgage. 

Appeal  by  motion,  under  38  &  39  Vict, 
c.  50.  s.  6,  from  the  decision  of  the  Coantf 
Court  Jadgo  of  Glamorganshire  in  refus- 
ing leave  to  the  plaintilf  to  proceed  with 
an  action  of  foreclosure  against  the  de- 
fondants  pending  the  winding  up  of  the 
defendant  society. 

The  defendants  were  an  incorporated 
society  established  under  the  Building 
Societies  Act,  1874  (37  &  38  Vict,  a  42), 
at  Swansea.  The  object  of  the  socieij, 
as  stated  in  the  rules,  was  '*  for  the  pur- 
pose of  I'aising  by  monthly  subscriptions 
a  fund  to  make  advances  to  members  on 
security  of  freehold,  leasehold  or  copyhold 
estates  by  way  of  mortgage."  By  rule  5 
the  directors  bad  power  to  borrow  money 
for  the  purposes  of  the  society  upon  such 
terms  as  they  might  think  fit. 

On  the  4th  of  October,  1877,  the  plain- 
tiff lent  the  society  400Z.,  and  received  in 
exchange  a  bond,  by  which  the  society 
covenanted  to  repay  the  amount  three 
months  after  demand,  and  half-yearly  in- 
terest at  tlie  rate  of  six  per  cent.,  and  by 
which  it  was  declared  that  "  all  the  funds, 
assets  and  cfPects  of  the  society  shall  be 
held  liable  for  the  repayment  of  the  4001 
and  interest." 

In  April,  1879,  the  plaintiff  commenocd 
an  action  on   the  bond,  and  recovered 
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ent  against  the  society  for  the  sum 
M,^  being  principal  and  interest  due 
bond.  On  the  15th  of  July,  1879, 
lintiff  commenced  an  action  of  fore- 
9  in  the  Bolls  Court  against  the 
r,  which  abtion  was  pending  when  a 
m  was  filed  in  the  County  Court  of 
^rganshire  at  Swansea,  and  an  order 
ade  for  the  winding  up  of  the  society. 
B  4th  of  March  the  plaintiff  applied 
I  County  Court  Judge  at  Swansea 
.ye  to  continue  the  action  of  fore- 

B. 

i^as  contended  before  the  County 
Judge  that  the  action  ought  not  to 
30oeded  with,  on  the  ground  that 
*nd  was  not  a  specific  charge  on  the 
rty  of  the  society,  and  was  not  a 
age;  and  it  was  also  shewn  that 
creditors  to  the  amount  of  2,885Z. 
)d  against  the  society  on  similar 

behalf  of  the  plaintiff  it  was  con- 
1  that,  oh  the  authority  of  In  re 

Lloyd  &'  Go,  (1),  where  an  order 
Ben  made  to  wind  up  a  company,  a 
"agee  who  has  commenced  an  action 
recloBure  or  sale  against  a  company 

to  have  leave,  under  section  87  of 
3mpanies  Act,  1862,  to  proceed  with 
stion,  unless  the  liquidator  of  the 
my  offer  the  mortgagee  foreclosure 
)  at  once  without  any  further  proceod- 
1  the  action,  or  shew  some  special 
id  for  depriving  him  of  his  rights. 
)  learned  County  Court  Judge  dis- 
i  the  application,  saying,  *'  1  am  of 
»n  that  1  ooght  not  to  interfere  or 
rcifie  a  discretion  by  interfering  with 
inding-up." 

3  plaintiff  subsequently  obtained  a 
calling  on  the  defendants  to  shew 

why  the  judgment  of  the  County 
f  Judge  should  not  bo  set  aside,  and 
laintiff  bo  at  liberty  to  proceed  with 
^reclosure  action. 

IrUyre  and  Brynmor  Jones  showed 
. — ^There  is  no  appeal  from  the 
tj  Court.  The  defendant  society  is 
porated  under  the  Building  Societies 
1874,  and  is  being  wound  up  by  the 
k  under  section  32  (2),  which  by  scc- 
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tion  4  (3)  is  the  County  Court.  The  Act 
gives  no  power  of  appeal — Davis  on  Build' 
ing  Societies f  p.  310,  2nd  ed.  Even  if 
there  is  a  right  of  appeal  it  must  be  on  a 
point  of  law,  and  this  is  an  appeal  on  a 
question  of  fact,  upon  which  the  County 
Court  Judge  has  exercised  his  discretion. 

In  any  event  the  decision  of  the  County 
Court  Judge  was  correct.  The  security 
is  not  a  mortgage,  but  rather  a  very 
general  bill  of  sale.  It  is  a  right  to  be 
paid  out  of  the  assets  of  the  society,  which 
can  be  better  enforced  in  the  winding-up 
than  in  a  foreclosare  suit.  In  re  David 
Lloyd  ^  Go.  (1)  is  distingaishable,  the 
circumstance  of  that  case  amounting  to  a 
special  mortgage. 

Gave  and  M,  R,  Phillips,  for  the  plain- 
tiff.— The  winding-up  provisions  of  the 
Companies  Acts,  1862  and  1867,  apply  to 
societies  registered  under  the  Building 
Societies  Act,  1874 ;  because  they  are  not 
expressly  excluded,  and  there  is  no  other 
mode  of  winding  them  up.  The  Com- 
panies Act,  1867,  by  section  41,  authorises 
winding-up  proceedings  to  be  had  in  the 
County  Court,  and  section  43  (4)  gives 
the  right  of  appeal  which  is  now  brought 
from  the  decision  of  the  County  Court 
Judge  refusing  leave  to  go  on  with  the 
action. 

It  has  been  contended  that  this  is  not 
a  mortgage,  and  the  plaintiff  cannot  rank 
in  priority  over  the  rest  of  the  creditors 
of  the  defendants ;  but  this  is  properly  a 
matter  to  be  decided  in  the  Court  of  Chan- 
cery and  not  by  the  County  Court  Jadgo. 
In  re  David  Lloyd  ^   Go,   (1)  is  on  all 

1874),  8.  32 :  *'  A  society  tinder  this  Act  may  ter- 
minate or  be  dissolved  (sub-section  4)  by  wind- 
ing-up, either  volantarily  under  the  supervision  of 
the  Court,  or  by  the  Court,  if  the  Court  shall  so 
order." 

(3)  Section  4 :  ''  The  Court  in  this  Act  means  in 
England  the  County  Court  of  the  district  in  which 
the  chief  office  or  place  of  meeting  for  -the  busi- 
ness of  the  society  is  situate." 

^4)  The  Companies  Act,  1867  (30  &  31  Vict.  c. 
131),  u.  *2,  enacts  that  the  Act  is  to  be  construed 
with  2o  &  26  Vict.  c.  89  (the  Companies  Act, 
1802). 

Section  43 :  "If  any  party  in  a  winding-up  un  ler 
this  Act  is  dissatisfied  with  the  determination  or 
direction  of  a  Judge  of  a  County  Court  on  any 
matter  in  such  winding-up,  such  party  may  appeal 
from  the  same  to  the  Vice-Chancellor  named  for 
that  purpose  by  tlie  Lord  Chancellor  by  general 
order." 


4^ 


QUEBN^S  BBNCH,  COHVOlT  FLBAS  AND  EZOHEaUBB. 


[N.8. 


Andrew  y.  Sivaneea  Cambrian  Building  Society, 

fonrs  with  the  present  case,  and  it  was 
there  laid  down  that  a  mortgagee  ought 
to  have  leave  to  proceed  with  his  action, 
except  in  special  cases  or  unless  the  same 
relief  is  given  to  him  in  the  winding-up 
as  he  would  have  in  the  action.  That  case 
was  followed  by  In  re  The  Longdendale 
Cotton  Spinning  Company  (5),  where  cer- 
tain debenture-holders  of  a  company  which 
was  being  wound  up  commenced  actions 
of  foreclosure,  and  the  Master  of  the  Bolls 
said  that  the  mere  fact  that  a  winding-up 
order  has  been  made  does  not  confer  upon 
the  company  the  right  of  preventing  a 
mortgagee  from  realising  his  security.  In 
In  re  The  Marine  Mansions  Company  (6), 
the  application  was  by  the  holders  of  de- 
bentures for  which  the  company  pledged 
•*  the  property  belonging  to  us,  with  all 
the  buildings  and  stock  on  and  connected 
with  it,  and  all  the  receipts  and  revenues 
to  arise  therefrom ; "  and  further  declared 
that  the  entire  debenture  loan  and  in- 
terest should  be  a  first  charge  on  "our 
undertaking  and  property,  and  receipts 
and  revenues  aforesaid ; ''  and  it  was  held 
that  the  effect  of  the  debentures  was  to 
give  the  holders  a  charge  in  priority  to 
other  creditors  upon  the  land  and  pro- 
perty of  the  company.  In  In  re  The 
Florence  Land  and  Public  Works  Company 
(7)  certain  obligations  by  which  the  com- 
pany bound  **  themselves,  their  successors 
and  assigns,  and  all  their  estate,  property 
and  effects"  were  held  to  constitute  a 
charge  on  the  property  of  the  company. 
It  is  not  necessary  for  the  plaintiff*  to 
shew  this  document  is  a  mortgage ;  it  is 
sufficient  to  shew  he  has  good  ground  for 
contending  it  is  a  mortgage  or  in  the 
nature  of  a  mortgage,  to  entitle  him  to 
have  the  issue  in  the  action  tried  before 
the  Vice- Chancellor,  and  not  summarily 
disposed  of  by  the  County  Court  Judge. 

Denmak,  J. — For  some  time  during  the 
argument  I  thought  there  would  bo  con- 
siderable difficulty  in  shewing  wo  had 
jurisdiction  to  entertain  this  appeal,  but 
the  argument  of  the   plaintiff**s   counsel 

(5)  48  Law  J.  Rop.  Chanc.  54;    Law  Rep.  8 
Ch.D.  160. 

(6)  37  Law  J.  Rep.  Chanc.  113;   I^w  Rop.  4 
Eq.  601. 

(7)  48  I^w  J.  Rep.  Chanc.  137 ;  Law  Rep.  10 
Ch.  D.  631. 


has  satisfied  me  that,  though  there  is  no 
provision  to  be  found  expressly  indicating 
that  the  Companies  Acts  of  1862  and 
1867  are  applicable  to  such  a  society  as 
this,   yet  looking  at  the  whole  of  the 
statutes  and  the  orders  which  have  been 
made  under  them,  it  would  be  impossibb 
to  work  the  present  Building  Societies 
Act  without  holding  the  winding-up  pro> 
visions  of  the  Companies  Acts,  1862  and 
1867,  to  be  applicable  to  the  winding-up 
provisions  of  that  Act,  and  that  were  we 
to  hold  otherwise  we  should  in  effect  be 
repealing  those  Acts.   There  must,  there- 
fore, be  an  application  of  the  GompanieB 
Acts  to  the  Building  Societies  Acts  for 
such  purposes  as  those  with  which  weaie 
now  dealing;   and   I  am   satisfied  that 
under  section  43  of  the  Companies  Act, 
1867  (4),  an  appeal  lies  from  the  refhail 
of  the  County  Court  Judge  to  allow  this 
action  of  foreclosure  to  proceed.     It  ap- 
pears to  me  also  from  the  terms  of  Beotkm 
43  that  the  appeal  cannot  be  confined  to 
a  question  of  law,  but  that  it  includes 
questions  of  discretion ;  because  in  every 
case  where  there  has  been  an  appeal  firom 
a  yice-Chancellor  to  a  Court  of  Appeal, 
there  was  always  an  appeal  upon  matters 
of  discretion  as  well  as  upon  other  mat- 
ters, and  I  apprehend  there  can  be  no 
doubt  but  that  section  43  involves 
appeal  upon  a  matter  of  discretion. 

But  the  document  on  which  the  plaintil 
relies,  though  in  one  sense  a  documen_  — 
creating  a  charge — that  is,  making  tl^^  < 
*'  funds,  assets  and  efiects  "  of  the  socie^i^j 
1  iable  for  the  repayment  of  the  deposit — ^y 
is  not  a  document  on  which  a  foredosu 
decree  could  be  made.  It  is  imj 
to  say  what  would  have  to  be  foreclosetf 
If  it  could  be  made  the  subject  of  a  farew 
closure  suit  it  would  compel  the  Court  to 
order  that  everything  belonging  to  tbe 
society  should  be  made  liable  for  the  re. 
payment  of  this  400^.  It  is  further 
shewn  that  there  are  many  similar  doca- 
ments,  and  it  could  never  be  intended 
they  each  should  have  the  effect  whidi 
the  plaintiff  has  contended  this  one  shonkl 
have. 

I  have  listened  attentively  to  the  cases 
which  have  been  cited,  but  in  all  of  them 
the  documents  in  question  appear  to 
contain  words  of  very  different  cogescj 
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)  present.  In  In  re  Dcmd  Lloyd^a 
(1)  there  was  a  mortgage  in  the 
3Bt  sense,  a  mortgage  of  property 
was  deGned.  In  most  of  the  other 
were  words  which  ooald  have  been 
istmed  as  to  enable  the  person  who 
tndeavonring  to  foreclose  to  lay  his 

•  npon  specific  property  and  say, 
9  is  the  property  which  by  my  bond 
^  my  mortgage  I  had  secured  to 

the  present  case  there  is  nothing  of 
irt.  It  is  declared  that  ''all  the 
,  assets,  and  effects  of  the  society  " 

•  be  held  liable  for  the  due  repay- 
of  the  deposit.     Many  of    those 

I  have  been  g^ven  to  different  per- 
and  it  would  be  most  unfair  to 
9  any  one  bondholder  to  appropriate 
iself  by  a  foreclosure  suit,  in  priority 
the  other  creditors  similarly  oir- 
amoed,  ''all  the  funds,  assets  and 
I "  of  the  society.  Therefore,  whe- 
it  be  discretion  or  strict  right,  the 
lant  has,  in  my  judgment,  no  right 
rooeed  with  his  foreclosure  suit. 
lese  grounds  I  am  of  opinion  that 
xnsion  of  the  County  Court  Judge 
i    to    be  supported,    and  that  we 

•  not  to  inteifere  with  his  decision. 
rDLBT,  J. — I  am  entirely  of  the  same 
)n.    By  the  action  of  foreclosure 
laintiff  raises  questions  of  a  cha- 

•  which  might  be  much  more  con- 
itly  and  properly  determined  in  the 
Dff-ap,  and  then  seeks  for  foreclosure 
^e  ninds,  assets  and  effects  of  the 
lant  society,  which  it  seems  to  me 
•t  be  granted.  This  document  is 
I  the  least  like  the  mortgage  in  In  re 
!  Lloyd  (1)  or  In  re  The  Longdendale 
V  Spinning  Company  (5).  I  appre- 
there  is  no  doubt  l^at  if  a  crecUtor 
n  ordinary  mortgage  the  Court  will 
iterfere  if  he  wishes  to  foreclose, 

think  the  holder  of  this  security 
i  most  an  equitable  charge  entitling 
0  be  paid  out  of  the  assets  in  priority 
a  other  creditors.  It  is  when  the 
iy  is  being  wound  up,  assuming  that 
)mpames  Aets,1862  and  1867,  apply, 
leckon  87  (8)  comes  into  operation 

25  ft  26  Vict.  e.  89  (Companies  Act,  1862), 
"  Whan  an  order  has  been  made  for  winding 
niDpsnj  uider  this  Act,  no  suit,  action  or 
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and  stays  the  action,  which  cannot  then 
be  proceeded  with  without  the  leave  of  the 
Court  having  charge  of  the  winding-up. 
The  plaintiff  goes  to  the  Court  in  which 
this  company  is  being  wound  up,  which 
is  the  County  Court,  and  asks  for  leave 
to  proceed.  The  County  Court  Judge 
declines  to  give  that  leave,  and  the  plain- 
tiff now  appeals  from  his  decision. 

The  first  question  which  arises  is, 
whether  the  Companies  Acts  of  1862  and 
1867  apply  at  all.  If  they  do  not  apply, 
then  the  logical  consequence  is  that  there 
was  no  necessity  for  going  to  the  County 
Court  Judge  to  stay  the  action.  He  would 
have  no  right  t<o  entertain  the  case,  and 
it  would  not  be  competent  to  him  either 
to  grant  or  refuse  the  application,  and  an 
appeal  would  be  wrong.  Now  is  that  so  P 
The  question,  which  is  not  altogether  free 
from  difficulty,  arises  in  consequence  of 
the  mode  in  which  section  32  of  37  &  38 
Vict.  c.  42  (2)  is  expressed.  That  sec- 
tion indicates  the  way  in  which  a  society 
of  this  sort  may  be  dissolved,  but  there  is 
nothing  in  the  section  either  incorporating 
or  referring  to  the  winding-up  provisions 
of  the  Companies  Acts,  1862  and  1867. 
Perhaps  it  is  a  pity  this  was  not  done,  as 
it  would  have  saved  all  controversy.  The 
expression  which  is  wanted  is  found  in 
the  Industrial  and  Provident  Societies 
Act  (39  A  40  Vict.  c.  45.  s.  17),  which  ex- 
pressly  makes  the  winding-up  provisions 
of  the  Companies  Act,  1862,  applicable 
to  societies  registered  under  that  Act  (9). 
Whether  there  has  been  a  slip  or  blunder 
I  do  not  know,  but  at  all  events  it  is 
plain  enough  that  this  Building  Act  has 
no  such  reference.  The  argument  of  the 
plaintiff  is  this,  that  while  the  company 
is  to  be  wound  up  by  the  County  Court, 

other  proceeding  shall  be  proceeded  with  or  com- 
menced against  the  company  except  with  the  leave 
of  the  Court,  and  subject  to  such  terms  as  the 
Court  may  impose." 

(9)  39  &  40  Vict.  c.  45.  (the  Industrial  and 
Provident  Societies,  1876),  s,  17:  "With  respect 
to  the  dissolution  of  registered  societies,  the  fol- 
lowing provisions  shall  have  effect — (1)  A  society 
may  be  dissolved  by  an  order  to  wind  up  the 
society,  or  a  resolution  for  the  winding  np  thereof, 
made  as  is  directed  in  regard  to  companies  by  the 
Companies  Act,  1862,  the  provisions  whereof  shall 
apply  to  any  such  order  or  resolution,  except  that 
the  Court,  naving  jurisdiction  in  the  winding-up, 
shall  be  the  County  Court,''  &c« 
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and  any  rales  which  the  County  Coart 
may  make,  under  these  circumstances  it 
adopts  the  orders  and  rules  in  Chancery 
under  the  Acts  of  1862  and  1867  ;  on 
the  other  side,  the  argument  is,  that  as 
this  Building  Act,  1874,  does  not  in- 
corporate the  Companies  Acts  of  1862 
and  1867,  therefore  those  Acts  do  not 
apply  to  the  winding-up,  but  all  that 
does  apply  is  section  32  of  the  Building 
Societies  Act,  1874,  and  the  orders  and 
rules  in  Chancery  made  by  the  Acts  of 
1862  and  1867.  If  that  argument  were 
to  prevail  the  result  would  be  curious. 
The  rules  and  orders  of  Chancery  made 
under  the  Companies  Acts  of  1862  and 
1867  are  utterly  unworkable  without 
the  Acts  themseWes ;  they  are  based  upon 
those  Acts,  and  the  Acts  and  the  rules 
form  a  sort  of  code  for  winding-up,  the 
one  quite  unworkable  without  the  other. 
The  result  is  one  to  be  avoided,  and  it 
appears  to  me  the  proper  interpretation 
is,  that  Building  Societies  Acts  can  be 
put  under  the  Acts  of  1862  and  1867  by 
virtue  of  clauses  in  those  Acts  relating  to 
industrial  companies,  and  the  true  effect 
of  section  32  of  the  Building  Societies 
Act,  1874,  is  to  my  mind  simply  to  sub- 
stitute the  County  Court  for  the  Court 
of  Chancery.  There  is  no  alternative 
between  this  interpretation  and  the  one 
which  would  make  the  Acts  of  1862  and 
1867  unworkable.  It  follows  that  this 
action  is  stayed  by  section  87  of  the 
Companies  Act,  1862,  and  cannot  proceed 
without  leave  of  the  County  Court 
Judge. 

It  is  then  said  there  is  no  appeal  from 
that  Court  to  this,  but  that  I  think  is 
plainly  answered  by  section  43  of  the 
Companies  Act,  1867.  That  section  was 
inserted  in  order  to  give  appeals  from  the 
County  Court  in  matters  of  winding-up 
to  the  then  Court  of  Chancery.  It  had 
been  decided  that  there  was  no  appeal  to 
a  Court  of  law  in  a  winding-up — Hen,- 
derson  v.  Bamher  (10),  but  that  defect  was 
cured  by  the  43rd  section  of  the  Com- 
panies Act,  1867,  which  gave  an  appeal 
in  winding-up  matters  to  the  Court  of 
Chancery,  which  in  those  days  knew 
much  more  about  such  matters  than  the 

(10)  36  Law  J.  Rep.  C.P.  66. 


(7.P. 

Courts  of  common  law.  The  Judicature 
Act  transfers  the  appeal  to  us,  and  there- 
fore I  feel  no  difficulty  in  holdiing  there  is 
an  appeal  in  the  present  case. 

It  was  forther  contended  before  us  that^ 
the  decision  of  the  County  Court  Judge 
being  discretionary,  there  could  therefoie 
be  no  appeal.     In  one  sense  the  decision 
was  no  doubt  discretionary,  but  it  is  not 
like  an  order  as  to  costs,  and  this  has 
been  so  decided  by  the  Court  of  Chaneeiy 
more  than  once.   They  used,  as  is  found 
in  many  cases,  to  reverse  the  decisions  of 
the  Yice-Chancellors  on  this  very  snbjeot. 
Indeed,  I  rather  think  that  the  section  is 
not  a  new  one,  but  that  it  is  taken  firom 
an  old  section  of  the  Act  of  1856,  and 
there  are  a  great  number  of  cases  to  be 
found  in  the  books  in  which  orders  under 
it  have  been  appealed  from  and  some- 
times successfully.     It  is,  therefore,  not 
such  a  matter  of  discretion  as  in  other 
matters  from  which  there  is  no  appeal 

Ought  then  this  action  to  be  allowed 
to  proceed  P  Bearing  in  mind  this  is 
not  one  isolated  security,  but  one  of  a 
series  of  similar  securities,  are  these 
assets  to  be  collected  and  sold  and  the 
receiver  appointed  in  a  suit  in  Chancery, 
or  is  it  to  be  done  under  the  winding-vp  ? 
The  latter  course  appears  to  me  bj  &r 
preferable:  by  it  the  plaintiff  will  get 
everything  to  which  he  is  entitled,  and 
any  dispute  as  to  priority  can  be  disposed 
of  by  the  County  Court  and  made  the 
subject  of  appeal  to  the  High  Court.  To 
my  mind  this  is  utterly  unlike  an  ordinaiy 
mortgage.  It  is  an  equitable  charge  upon 
the  assets  which  can  only  be  made  avail- 
able in  the  winding-up  or  by  a  process 
similar  to  it.  It  appears  to  me  ihere 
ought  to  bo  a  refusal  to  allow  a  double 
winding-up  action  or  proceeding  to  take 
place.  For  these  reasons  I  am  of  opinion 
the  appeal  ought  to  be  dismissed. 

Rule  discharged.      Leave  to  app^ 

refufted. 

Solicitors  —  John  Davies,  agent  for  H«rtliM» 
Davies  &  Isaac,  Swansea,  fur  plaintiff;  £•  ^ 
Phillips,  for  defendant. 
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TtUB     new    ZEALAND    AND 
81.  J        AUSTRALIAN  LAND  GOM- 

B,9,28.    I        PANT    V.    WATSON    AND 
L      ANOTHER.* 

npat  and  Agent — BelaHon  of  Suh- 
>  Widisclosed  Principal — Consignor 
nngnee — Eight  to  follow  Proceeds 
tignment  in  the  hands  of   Third 

ilaintiffs  sent  goods  to  London  to  M. 
r  Mifa.  M.  §c  T.,  hcmng  no  London 
hM  the  same  through  the  defen* 
ndorsing  to  them  the  bUls  of  lading 
heplainHffs  had  previously  indorsed 
T.  The  defendants  paid  the  pro* 
f  these  sales  into  their  general  ac~ 
4  ihe  hankf  hiU  kept  the  result  of 
le$  distinct  in  their  oion  hooks.  M. 
i  one  hotue  at  Glasgow  and  another 
A.     The  plaintiffs  dealt  mth  the 

0  house  alone ;  the  defendants  vnth 
If.  j&*  T.  stopped  payment  at  a  tims 
ie  Glasgow  house  was  not  and  the 
house  was  indebted  to  the  defen* 

plaintiffs  sued  the  defendants  to  re- 
haiance,  the  resuU  of  sales  of  their 

1  which  the  defendants  had  not  re- 
to  M.  8r  T  The  jury  found  that 
iniiffs  did  not  through  M.   8c  T. 

the  defendants  to  sell  and  act  for 
nU  thai  the  defendants  knew  that 
\  were  acting  as  agents : — 
.  (reversing  the  judgment  of  Field, 
U  ihe  plaintiffs  could  not  recover; 
ere  was  no  privity  of  contract  be- 
he  plaintiffs  and  the  defendants; 
9  defendants  were  not  in  a  fiduciary 
^  to  the  plaintiffs^  and  therefore  that 
hUffs  could  not  follow  the  identified 
9  of  their  goods  in  the  hands  of  the 
nis. 

lal  from  the  judgment  of  Field,  J., 
iher  consideration,  after  trial  with 
The  case  is  reported  49  Law  J. 
.B.  842  (sub  nom.  Hie  New  Zealand 
siraUan  Land  Company  v.  Buston 
other). 

statement  of  claim  alleged  that 
intiffs  through  their  agents  em- 

wi  Bnunwell,  L.J.;  Baggallay,  L.J. ; 
t,LJ. 

OL.  60.— Q.B.,  CX  ft  Excau 


ployed  the  defendants  to  sell  the  cargoes 
of  three  vessels,  and  to  account  to  the 
plaintiffs  for  the  proceeds ;  that  the  de- 
fendants accepted  the  employment,  sold 
the  goods,  and  received  the  proceeds,  but 
that  they  declined  to  pay  the  same  to  the 
plaintiffs. 

The  statement  of  defence  denied  that 
the  defendants  were  employed  by  the 
plaintiffs,  and  alleged  that  they  were  em- 
ployed by  Matthew  &  Thielmann,  who 
acted  as  principals  in  the  matter;  that 
the  defendants  were  only  liable  to  account 
to  Matthew  &  Thielmann  ;  that  they  had 
accounted  to  them,  and  that,  on  a  balance 
of  accounts  between  the  defendants  and 
Matthew  &  Thielmann,  only  12H.  10«. 
was  due,  which  the  defendants  had  paid 
over  to  the  trustee  of  the  estate  of  Mat- 
thew &  Thielmann. 

It  appeared  at  the  trial  that  the  plain- 
tiffs were  landowners  in  New  Zealand, 
having  offices  in  Glasgow.  Matthew  & 
Thielmann  were  merchants  and  factors 
at  Glasgow  and  Leith.  The  defendants 
were  corn-factors  and  brokers  in  London. 
The  plaintiffs  shipped  wheat  in  New 
Zealand  under  bills  of  lading  deliverable 
to  themselves  in  London.  These  bills 
were  indorsed  to  Matthew  &  Thielmann 
at  Glasgow,  with  which  house  alone  the 
plaintiffs  did  business,  in  order  that  they 
might  sell  the  goods  in  London.  Mat- 
thew &  Thielmann  effected  sales  by  in- 
dorsing the  bills  of  lading  to  the  defen- 
dants, who  charged  them  a  commission 
of  two  per  cent.  Matthew  &  Thielmann 
delivered  to  the  plaintiffs  accounts  of  the 
sales,  debiting  them  with  all  expenses 
and  charging  a  del  credere  commission  of 
three  per  cent.,  and  then  remitted  the 
balance  by  cheque. 

The  p&intiffs  knew  that  Matthew  & 
Thielmann  employed  brokers  to  effect 
these  sales,  but  they  were  not  parties  to 
those  contracts,  and  their  names  did  not 
appear  in  the  transactions.  The  defen- 
dants paid  the  proceeds  of  the  sales  into 
their  general  account  at  their  bankers, 
and  made  general  remittances  to  Matthew 
&  Thielmann,  with  whom  they  had  busi- 
ness relations  both  at  Glasgow  and  Leith. 
The  defendants'  books  also  shewed  the 
amounts  received  ip.  respect  of  each 
cargo  shipped  by  the  plainti£b.    Matthew 
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h  Thielmann  stopped  payment  at  a  time 
when  they  had  received  and  sold  through 
the  defendants,  bat  had  not  accounted 
for  the  proceeds  of,  three  cargoes  of  wheat 
belonging  to  the  plaintiffs,  and  at  a  time 
when  they  were  indebted  to  the  defen- 
dants on  their  account  with  the  Leith 
house,  but  not  on  their  account  with  the 
Glasgow  house.  On  a  general  balance 
of  both  accounts  the  defendants  owed 
Matthew  ft  Thielmann  1212.  10^. 

The  plaintiffs  brought  this  action  to 
recover  a  balance  of  2,5  71Z.  8^.  6c2.  after 
giving  the  defendants  credit  for  all  sums 
remitted  by  them  to  Matthew  ft  Thiel- 
mann in  respect  of  the  produce  sold.  The 
defendants  claimed  to  set  o£f  against  this 
balance  amounts  due  to  them  from  Mat- 
thew ft  Thielmann  in  respect  of  trans- 
actions between  them. 

Two  questions  were  left  to  the  jury : 
First,  Did  the  plaintiffs  through  their 
agents  employ  the  defendants  to  sell  and 
account  for  the  proceeds  to  the  plaintiffs ; 
and  did  the  defendants  accept  that  employ- 
ment and  sell  for  the  plaintiff's  ?  Second, 
Did  the  defendants  know  or  have  reason 
to  believe  that  Matthew  ft  Thielmann 
were  acting  in  these  sales  as  agents  for 
another  ?  To  the  first  question  the  jury 
answered  No,  and  to  the  second  Yes. 

Field,  J.,  gave  judgment  for  the  plain- 
tiffs. 

The  defendants  appealed. 

0,  Russell  and  FinLay^  for  the  appel- 
lants.— The  findings  of  the  jury  nega- 
tive the  foundation  upon  whicn  the  state- 
ment of  claim  is  based :  they  shew  that 
the  defendants  were  not  employed  by  the 
plaintiffs,  that  the  defendants  never  re- 
ceived any  money  for  the  use  of  the 
plaintiffs ;  and  thus  the  claim  of  the  plain- 
tiffs must  fail.  There  was  no  relation  of 
principal  and  agent  between  the  plaintiffs 
and  the  defendants,  nor  was  there  any 
privity  between  them — Bobbins  v.  Fennell 
(1),  Stephens  v.  Badcock  (2).  The  judg- 
ment of  the  learned  Judge  is  based  on  Be 
Hallett^s  Estate  (3) ;  but  there  is  a  clear 
distinction  between  the  cases,  inasmuch 
as  there  the  relation  of  trustee  and  cestui 

(1)  11  Q.B.  Rep.  248 ;  17  Law  J,  Rep.  Q.B.  77. 

(2)  3  B.  &  Ad.  354. 

(3)  49  Law  J.  Rep.  Clumc,  416,*  Law  Rep.  13 
Oh.  B.  696. 


[N.S. 
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que  trust  existed,  whereas  no  sach  relation 
eidsted  here.  There  was  there  a  fond 
which  waa  diatinctly  earmarked,  aud 
that  is  not  so  here — Schmdling  v.  Thom- 
linson  (4),  CuU  v.  Backhouse  (5),  Cobb  7. 
Becke  (6),  Fish  v.  Kempton  (7),  Prinee  y. 
The  Oriental  Bank  (8),  Armstrong  y. 
Stokes  (9),  Mackersy  v.  Bamsay  (10), 
were  also  cited. 

H,  Matthews  and  Barnes^  for  the  plain- 
tiffs.— The  defendants  admit  that  ihej 
have  received  the  money  claimed  by  the 
plaintiffs,  and  they  admit  that  they  re. 
ceived  it  in  respect  of  cargoes  shipped  by 
the  plaintiffs  and  sold  for  the  agents  of 
the  plaintiffs.     These  cargoes   were  tlw 
property  of  the  plaintiffs,  and  remained 
their  property  until  delivered  to  the  par- 
chasers  through  the  defendants.     Mat- 
thew ft  Go.   had   implied  authority  to 
employ  agents  to  dispose  of  the  plaintiffs* 
goods.     The  defendants  either  reoeiTed 
the  money  as  agents  for  the  plaintiffB,  or 
else  they  have  converted  the  plaintiffs' 
goods.     They  were  employed  to  sell  oft^ 
goes  which  they  knew  belonged  to  sonw 
one  other  than  Matthew  and  Co.    Thej 
sold  for  that  person,  and  they  are  thofl 
placed  in  a  fiduciary  position  to  that  per- 
son, who  is,  in  the  present  case,  repre- 
sented by  the  plaintiffs  ;  and  then,  on  the 
authority  of  Be  Hallett  (3),  they  are  re- 
sponsible to  the  plaintiffs  for  the  produce 
of  those  goods.     Schmaling  v.  Z%amluifo» 
(4),  Fish  V.  Kempton  (7),  do  not  applji 
as  those  cases  were  decided  on  the  pecolitf 
relation  of  solicitor  and  client,  a  relati(m 
in  which  there  could  bo  no  lawful  dele- 
gation of  authority.     If  Matthew  h  Go* 
were  agents  for  sale,  and  if  they  sold  tiie 
goods  of  the  plaintiffs,  then  the  plaintifi 
can  intervene  and  claim  the  proceeds— 
Babone  v.  Williams  (11),  Sims  v.  Bc^ 
(12).     There  is  no  difference  between* 
contract  of  sale  and  one  of  agencj,  sod 
Matthew  ft  Co.  made  the  latter  instead 

(4)  6  Taunt  147. 

(5)  Ibid.  148,  noUA, 

(6)  6  Q.B.  Rep.  930  ;  14  Law  J.  Rep.  OB- 108. 

(7)  7Com.B.Rep.687;  ISLawJ.Rcp.CJ.WW- 
CS)  47  Law  J.  Rep.  P.O.  42 ;  Law  Rep.  8  App. 

Cas.  325. 

(0)  41  Law  J.  Rep.  Q.B.  253 ;  Law  Rep.  7  d^ 
598. 

(10)  9CI.&F.  818. 

(11)  7  Term.  Rep.  800  fh 

(12)  6  B,  ft  Ad.  889, 
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9  former.  The  vendors  are  not  con- 
d  as  to  which  it  is — Mown  v.  ForeS' 
.8),  Maanss  v.  Henderson  (14). 
BAXWBLL,  L.  J.^-That  shews  that  the 
biffs  conld  perhaps  sne  those  to  whom 
efendants  sold.] 

t  there  was  here  authority  to  make 
acts  of  sab-agency — Lanyon  v. 
ihard  (15).  Matthew  &  Co.  were 
1  to  account  to  the  plaintiffs  for  the 
eds,  and  their  snb-agents  can  have  no 

9  other  than  those  of  Matthew  &  Co. 
BiTT,  L.  J. — In  insurance  it  is  settled 
,  broker  may  employ  another  broker ; 
hat  principle  does  not  hold  good  in 

y]. 

ere  is,  however,  here  express  per- 
yn^Westwood  v.  Bell  (16).  Duer 
swranee  (vol.  ii.  p.  355)  shews  that 
.tract  of  sub-agency  made  by  the 
s  of  the  plaintiffs  is  really  made  for 
•laintiffs,  and  they  can  claim  all  the 
it  of  that  contract. 
the  property  of  the  plaintiffs  is  trust 
trty  in  tne  hands  of  Matthew  &  Co., 
ihe  plaintiffs  have  a  right,  if  they 
irmark  that  property  or  its  proceeds, 
08  those  proceeds  into  the  hands  of  the 
dants  and  to  recover  them.  The  de- 
nts are  bound  to  keep  them  distinct ; 
bad  notice  that  the  goods  were  not 
roperty  of  Matthew  &  Co. — Ex  parte 
ion  (17).  This  claim  is  founded 
1  contract,  but  in  respect  of  property 
kble  and  traced.  The  defendants  sold 
n  specific  cargoes;  they  received 
r  for  those  cargoes ;  they  remitted 

10  sums  and  credited  Matthew  ft  Co. 
those  sums  in  respect  of  the  produce 
I  plaintiffs — Ex  parte  Cooke  (18). 
on  v.  Willing  (19),  Be  Bmscke  v. 
20),  ByaXU  v.  BolU  (21)  and  Ex 
Folk  (22),  were  also  cited. 
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4  Ounpb.  60. 

1  East,  385. 

2  Campb.  597. 

4  ibid.  349. 

40  Law  J.  Rep.  Bankr.  91 ;  Law  Kep.  6 
App.  632. 

46  Law  J.  Bep.  Bankr.  52 ;  Law  Bep.  14 
128. 

5  Bing.  N.C.  814. 

47  Law  J.  Bep.  Ghanc  881 ;  Law  B^p.  8 
286. 

2  White  &  Tu.  L.  Ca.  (ed.  5),  at  p.  771. 
Lair  Bep.  14  Ch.  D.  446. 


Finlay^  in  reply .^ 

[Bramwbll,  L.J. — The  Court  does  not 
require  to  hear  any  further  argument  on 
the  question  of  privity.] 

The  cases  which  are  relied  on  by  the 
plaintiffs  turn  on  bankruptcy  doctrines 
and  might  apply  if  Matthew  &  Co.,  being 
bankrupt,  the  question  was  whether  the 
money  in  question  was  to  go  to  the  plain- 
tiffs or  to  form  part  of  the  general  assets. 
The  present  case  is  that  put  by  Thesiger, 
L.J.,  in  In  re  Hallett  (23),  for  here  there 
was  **  no  trust,  no  duty  in  reference  to  the 
moneys  themselves  beyond  the  ordinary 
duty  of  a  man  to  pay  his  debts."  Ex 
parte  Kingston  (17)  was  a  case  of  bank- 
ruptcy, and  the  money  there  was  so  ear- 
marked, so  paid  into  the  bank  and  so 
recovered,  as  to  make  the  case  very 
different  from  that  of  the  plaintiffs'  here. 
Byalls  V.  Bolls  (21)  does  not  affect  the 
question  of  the  rights  of  set-off  in  the 
case  of  an  assignment. 

Our,  adv,  tmU, 

Bbamwell,  L.J.  (on  March  28). — I  am 
of  opinion  that  this  judgment  cannot  stand. 
1  cannot  agree  with  the  decision  of  Mr. 
Justice  Field.  The  statement  of  claim 
alleged  that  the  plaintiffs,  through  their 
agents,  retained  and  employed  the  defen- 
dants to  sell  certain  quantities  of  grain, 
and  that  the  defendants  accepted  the  said 
employment  and  received  the  goods  for 
that  purpose. 

This  was  traversed  by  the  statement  of 
defence,  and  the  jury  found  that  the 
statement  was  not  proved.  Nevertheless 
Mr.  Justice  Field  felt  himself  bound  to 
give  judgment  for  the  plaintiffs,  and  that 
on  a  ground  which  I  cannot  follow.  The 
learned  Judge  thought  that  the  jury 
were  right,  and  I  may  say  that  we  think 
so  also.  It  is  certain  that  the  plaintiffs 
employed  Matthew  &  Thielmann  on  one 
set  of  terms,  and  that  Matthew  &  Thiel- 
mann employed  the  defendants  on  another 
set  of  terms,  for  the  terms  of  payment 
and  the  commission  were  both  different. 
It  is  conceded  that  if  the  defendants  had 
sold  these  cargoes  improperly,  the  plain- 
tiffs could  not  sue  them,  they  could  only 
sue  Matthew  &  Thielmann.    If  (which  is 

(23)  49  Law  J.  Bep.  Chanc.  at  p.  426 ;  Law 
Bep.  13  Ch.  D.  at  p.  724. 
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a  sapposable  case)  the  defendants  had  to 
sue  for  their  commission,  they  again 
could  only  sue  Matthew  &  Thielmann, 
and  not  the  plaintiff's.  It  is  therefore 
conceded  that  there  was  no  privity  of 
contract,  and  that  the  verdict  was  on  the 
facts  right.  Mr.  Justice  Field  thought, 
however,  that  he  was  bound  to  give 
judgment  for  the  plaintiffs  on  principles 
of  law.  He  considered  that  the  defen- 
dants were  sub-agents ;  and  so  they  were — 
that  is  right ;  but  then  Matthew  &  Thiel- 
mann  had  authority  to  employ  sub-agents. 
The  learned  Judge  then  made  a  compari- 
son and  said  that  the  case  is  as  though  it 
were  the  case  of  a  principal  and  agent; 
and  he  said  that,  as  a  principal  can  inter- 
vene in  a  contract  which  a  broker  has 
made,  and  as  he  can  sue  the  parties  with 
whom  the  contract  is  made,  so  here  the 
plaintiffs  can  sue  the  defendants.  But 
although  a  principal  can  so  intervene,  the 
reason  is,  that  a  broker  is  a  person  em- 
ployed to  make  a  contract  between  two 
principals,  whereas  in  the  present  case 
Matthew  &  Thielmann  were  not  employed 
to  make  a  contract  of  brokerage  between 
the  plaintiffs  and  the  defendants.  The 
learned  Judge  says,  "The  owner  of  an 
estate  in  England  employs  a  manager  at 
a  salary  to  realise  the  produce  of  his  es- 
tate, .  .  .  and  the  latter  employs  a 
broker,  or  factor,  or  agent  on  commission 
to  effect  the  sale;  but  it  cannot  for  a 
moment  be  supposed  that  the  original 
principal  may  not  at  any  time  before  the 
sub-agent  has  accounted  to  the  mesne 
agent  ....  intervene  and  claim  the 
proceeds." 

Now  the  owner  of  an  estate  employs  a 
manager  to  manage,  but  not  to  sell.  Such 
a  manager,  however,  has  authority  to  em- 
ploy an  agent  to  sell,  and  so  has  authority 
to  create  the  relation  of  principal  and 
agent.  I  think  that  there  was  no  con- 
tract of  agency  here ;  and  I  would  ask,  If 
there  were,  what  were  the  terms  of  it  ? 
The  plaintiffs  never  authorised  anybody 
to  employ  any  person  save  on  a  del  cre- 
dere commission. 

Then  Mr.  Justice  Field  says  that  there 
was  "  a  second  finding  of  the  jury  " — 
that  is,  that  the  defendants  knew  Matthew 
&  Thielmann  were  acting  as  agents ;  and 
be  holds  that  it  "  conclusiyely  entitles 


[N.8. 
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the  plaintiffs  to  judgment  in  reepeot  d 
their  rights  as  owners  of  the  carg^oea,  and 
as  such  entitled  to  follow  the  prooeeda  of 
the  property  in  the  hands  of  the  dete^ 
dants  in  their  fiduciary  character  of  agents 
and  trustees." 

Now  I  do  not  wish  to  quarrel  with  any 
of  the  doctrines  of  trusts  and  fidaoiaiy 
relations  ;  but  I  should  be  very  sorry  to 
introduce  those  doctrines  into  commercitl 
transactions — ^into   matters  of  oontracte 
such  as  these.     I  think  that  there  is  no 
fiduciary  character  here  and  that  the  de- 
fendants do  not  stand  in  the  relations  ol 
trustees  to  the  plaintiffii :  there  is  no  tmst 
in  this  case.     I  therefore  differ  from  both 
the  grounds  on  which  the  judgment  of 
Mr.   Justice   Field  is  based.     Then  the 
counsel  for  the  respondents  (the  plaintifi) 
took  a  new  point  before  ns.    They  said 
that  the  plaintiff  owned  these  goods,  that 
they  could  therefore  follow  the  proceeds 
if  they  could  trace  them.    It  was  said  thift 
this  was  true  at  common  law  as  at  equity. 
That  is  so ;  but  I  must  observe  that  no 
such  case  was  made  in  the  statement  of 
claim,  or  before  the  jury,  or  before  Mr. 
Justice  Field  on  further  considentiffib 
Now  if  pleadings  are  to  be  of  any  use^ft 
party  ought  to  be   bound  by  the  oan 
which  on  them  he  sets  up  against  the 
defendant,  and  the  defendieint  ought  to 
know  what  he  has  to  meet.     If  uob  be 
not  so,  then  pleadings  are  but  a  delosioii 
and  mockery.     Then  it  is  said  the  plead- 
ings should  be  amended;  but  I  am  of 
opinion  that  this  case  is  not  within  the 
rule  which  allows  pleadings  to  be  amended 
so  as  to  decide  the  real  point  in  contro- 
versy in  the  case,  and  the  real  oontroyeisj 
in  this  case  was  whether  the  defendante 
were  liable  to  the  plaintiffs  on  a  contract 
It  is  inconvenient  that  a  new  point  should 
be  raised  in  this  Court  for  the  first  time, 
and  I  should  be  prepared  to  decide  this 
case  on  that  ground ;  but  I  am  prepared 
to  decide  the  case  on  the  merits  also.   I 
agree  that  the  produce  of  the  goods  can 
be  followed  if  they  can  be  traced,  and 
that  on  the  authority  of  the  cases  cited. 
If  the  defendants  had  sold  the  goods  bat 
had   chanced   still  to  have  the  bills  of 
lading  in  their  possession,  the  phuntiffii 
could  come  and  ask  for  them,    fint  the 
defendants  allege  here  that  they  are  od^ 
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to  acooant  for  what  remained  in 
bands  after  thej  had  adjusted  al] 
accounts  with  Matthew  &  ThieU 
..  I  agree  with  that.  Now  Matthew 
ielmann  had  two  hoases  of  business 
i  at  Glasgow  and  another  house  at 
;  and  it  was  in  respect  of  the  former 
688  that  the  plaintiffs  employed  them. 
also  had  another  house  of  business 
dth;  thej  employed  the  defendants 
spect  of  both  houses.     The  defen- 

kept  two  accounts  current  with 
,  and  when  Matthew  &  Tbielmann 
ed  they  were  indebted  to  the  defen- 

on  the  Leith  business  account  and 
)n  the  Glasgow  business  account. 
plaintiffs  claim  to  follow  the  proceeds 
e  goods  in  the  defendants'  hands. 
lot  think  that  they  can  do  so.  The 
consequence  would  be  that  parties 
I  alter  their  system  of  book-keeping 
^  would  lead  to  confusion.  I  think 
^ore  this  appeal  must  be  allowed.  I 
Mrired  to  add  that  Lord  Justice  Brett 
B  with  this  judgment. 

30ALLAT,  L.J. — I  am  of  the  same 
m.  Reliance  has  been  placed  by 
appellants  on  HaUetVs  Oase  (3). 
>  is  no  question  as  to  the  principle 
it  case.  It  is  well  understood  that 
rty  or  the  proceeds  of  it  can  be 
red  if  the  property  can  be  identified 
)  bands  of  an  express  trustee  or  of 

other  person  holding  a  fiduciary 
on.     There  is  no  fiduciary  relation 

ihe  defendants  were  not  fiduciaries 
plaintiffs ;  they  were  only  fiduciaries, 
Jl,  to  Matthew  &  Thielmann,  so  that 
atbority  of  HaUett's  Case  (3)  does 
iply  to  the  facts  of  this  case. 

\idgfnent   reversed  and  entered  for 
defendants. 


nt— Toiug,  Jones,  BoberU  dc  Hale,  for 
itiifif ;  SUbbard,  Gibson  &  Go,,  for  defen- 
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March  2.  >      of   bnoland  v.  harlb   and 
April  12.  J       OTHBBS. 

Chose  in  Action — Bight  to  8tie — Assig^v* 
ment  by  way  of  Mortgage  of  a  Mortgage^ 
debt — Judicature  Act,  1873,  s.  25.  sub-s,  6. 

An  assignment  by  deed  of  a  mortgage 
debt  of  1,380Z.,  with  the  interest  and  all 
securities^  a/nd  aU  rights  tUle^  interest  and 
property  of  the  assignor  therein^  to  secure 
the  repayment  of  a  sum  due  from  the  as- 
signer  to  the  assignee,  and  any  further  sum 
which  might  be  due^  not  exceeding  in  the 
whole  1,200Z.,  is  not  an  '*  a^soliUe  assign* 
mewt  by  writing  under  the  hand  of  the 
assignor  {not  purporting  to  be  by  way  of 
charge  only)  ^^  of  a  debt,  amd  the  assignee 
cannot  sue  upon  it. 

Demurrer  by  the  plaintiffs  to  the  state- 
ment of  defence  of  Harris,  one  of  the 
defendants. 

The  statement  of  claim  set  out  a  mort- 
gage dated  the  29th  of  June,  1877,  by  the 
defendants  Hall  and  Harris,  to  the  defen- 
dant  Harle  of  certain  premises  to  secure 
the  repayment  of  1,380Z.  with  interest, 
which  sum  the  defendants  £[all  and 
Harris  covenanted  to  pay  to  the  defen- 
dant Harle,  his  executors,  administrators 
and  assigns.  On  the  30th  of  October, 
1879,  by  an  indenture  the  defendant  Harle 
assigned  and  transferred  to  the  plaintiffs  all 
the  mortgage  debt  of  1,380Z.,  and  the  in- 
terest,  and  all  securities,  and  all  right,  title, 
interest  and  property  of  the  defendant 
Harle  to  secure  the  repayment  to  the  plain- 
tiffs by  the  defendant  Harle  of  9392. 9«.  3(2., 
and  any  further  sum  not  exceeding  1 ,2002. 
which  might  become  due  from  Harle  to 
the  plaintiffs.  The  plaintiffs  claimed 
9842. 19<.  11(2.  The  defendant  Harris  put 
in  a  statement  of  defence  to  which  the 
plaintiffs  demurred,  but  which  it  is  im- 
material to  set  out,  as  the  statement  of 
claim  was  held  bad. 

A,  WUU  (/.  A.  Foote  with  him),  for 
the  plaintiffs. — One  of  the  points  taken 
by  the  defendant  is  that  the  plaintiffs  are 
not  entitled  to  sue.  It  is,  however,  con- 
tended  that  the  indenture  of  the  30th  of 
October,  1879,  was  an  ''  absolute  assign- 
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ment"  (not  purporting  to  be  hy  way  of 
charge  only)  within  the  meaning  of  sec- 
tion 25,  sub-section  G  of  the  Judicature 
Act,  1873.  The  Act  excepts  a  mere  ap- 
propriation, not  passing  the  property, 
from  its  operation,  but  not  a  mortgage. 
If  it  had  meant  to  except  mortgages  it 
would  have  said  so.  There  is  no  proviso 
in  the  deed  of  assignment  for  the  re- 
assignment of  the  debt. 

Cave  (JDurfdale  with  him). — This  is  not 
an  absolute  assignment,  it  is  a  charge. 
The  Judicature  Act  applies  only  to  cases 
of  assignment  where  the  assignor  retains 
nothing.  Here  he  retains  a  right  to  an 
account,  and  the  assignment  is  only  to 
the  extent  of  1,2002.,  the  debt  assigned 
being  1,3802.  He  cited  Hammond  v.  Mes- 
senger  (1). 

Wills,  in  reply. 

Cttr,  adv,  vuU, 

Pollock,  B.  (on  April  12),  after  ob- 
serving that,  in  view  of  the  result  at 
which  he  had  arrived,  it  became  un- 
necessary to  give  any  decision  upon  the 
demurrer  to  the  defence,  read  the  follow- 
ing judgment : — 

In  this  case  there  was  a  dcmuiTcr  by 
the  plaintiffs  to  the  statement  of  defence 
of  the  defendant  Harris,  who  had  pleaded 
separately.  Upon  the  argument  of  this 
demurrer,  however,  an  objection  was  taken 
by  counsel  for  Harris  to  the  plaintiffs' 
statement  of  claim,  which  it  was  alleged 
disclosed  no  legal  cause  of  action. 

The  facts  as  they  appeared  upon  the 
plaintiffs'  statement  of  claim  are  as  fol- 
lows :  The  plaintiffs  are  bankers  at  Leeds, 
and  Johnson  Harle,  who  was  one  of  the 
defendants  in  this  action,  on  the  14th  of 
September,  1878,  deposited  with  them  as 
security  for  the  balance  of  a  banking 
account  an  indenture  of  mortgage.  This 
mortgage,  which  was  dated  the  29th  of 
June,  1877,  was  made  between  the  defen- 
dants John  Hall  and  Peter  Harris,  of  the 
first  part,  and  the  defendant  Johnson 
Harle,  of  the  second  part,  and  the  effect 
of  it  was  as  follows : — 

The  defendants  John  Hall  and  Peter 
Harris  granted  and  assigned  to  the  de- 
fendant Johnson  Harle  certain  premises 

(1)  9  Sim.  327;  7  Law  J.  Rop.  Chanc.  310. 


Q.B. 

therein  described  by  way  of  mortgage, 
and  (subject  to  a  prior  mortgage  therein 
recited)  to  secure  the  repayment  to  John- 
son Harle  of  the  sum  of  1,380Z.,  with  inte- 
rest thereon  at  five  per  cent,  per  annum, 
then  due  and  owing  from  John  Hall  and 
Peter  Harris  to  Johnson  Harle,  and  thej, 
John  Hall  and  Peter  Harris,  for  them- 
selves, their  heirs,  executors  and  adminis- 
trators, covenanted  with  Johnson  Harie^ 
his  executors,  administrators  and  assigm, 
that  they,  John  Hall  and  Peter  Harris,  or 
the  survivor  of  them,  or  the  heirs,  execa- 
tors  or  administrators  of  such  survivor, 
their  or  his  assigns,  would,  on  the  29t]i 
of  December,  1877,  pay  or  cause  to  be 
paid   to  Johnson   Harle,   his  execaion, 
administrators  and  assigns,  the  sum  of 
1,380Z.,  together  with  interest  thereon  at 
the  rate  mentioned  firom  the  28th  of  Jane, 
1877,  and  would  further  pay  interest  st 
the  rate  of  five  per  cent,  per  annum  npon 
so  much  of  the  principal  sum  of  1,8801. 
as  should  remain  unpaid  after  the  29th  of 
December,  1877,  until  the  principal  sum 
should  be  paid  off  and  discharged. 

On  the  30th  of  October,  1879,  the  de- 
fendant Johnson  Harle  was  indebted  to 
the  plaintiffs  in  respect  of  his  bankioff 
account  in  the  sum  of  939Z.  9s,  3(1.,  m 
thereupon,  by  an  indenture  bearing  date 
the  30th  of  October  (to  which  the  plain- 
tiffs by  their  statement  of  claim  refer), 
Johnson  Harle  assigned  and  transfened 
to  the  plaintiffs  all  the  principal  sum  of 
1,380Z.  due  and  owing  on  the  secorityof 
the  indenture  mentioned  in  the  second 
paragraph  of  the  statement  of  claim,  and 
the  interest  thenceforth  to  become  dne  for 
the  same,  and  all  securities  for  the  prin- 
cipal sum  and  interest,  and  all  benefit  and 
advantage  thereof,  and  all  rights  tide, 
interest  and  property  of  Johnson  Harle 
therein,  to  secure  the  repayment  to  the 
plaintiffs  by  JohnBon  Harfe  of  the  <mm  of 
939  Z.  9s,  3c2.,  and  any  further  sum,  not 
exceeding  in  the  whole  1,2002.,  whidi 
might  thereafter  become  due  and  owing 
from  Johnson  EEarle  to  the  plaintifls. 

On  the  9th  of  December,  1879,  by  ft 
further  indenture  of  that  date  made  be- 
tween Johnson  Harle,  of  the  one  part,  and 
the  plaintiffs  of  the  other  part,  and  in- 
dorsed upon  the  indenture  of  the  30th  of 
October  (to  which  the  plainti£b  by  their 
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lent  of  claim  referred),  it  was  agreed 
sclared  (amongst  other  things)  that 
identare  of  the  30th  of  October 
L  oonstitnte  and  be  a  continuing  se- 

to  the  plaintiffs,  notwithstanding 
ettlement  of  account  or  any  other 
r  or  thing  whatsoever,  and  should 
addition  to,  and  should  not  operate 

to  prejudice,  any  other  securities 
JT  thereafter  held  by  the  plaintiffs 
[pect  of  the  moneys  intended  to  be 
id. 

the  81st  of  October,  1879,  express 
I  in  writing  of  the  assignment  was 

to  the  defendants  John  Hall  and 

Harris.  The  statement  of  claim 
or  alleged  that  there  is  now  due  and 
*  from  the  defendant  Johnson  Harle 
I  plaintiffs  in  respect  of  his  current 
at  the  sum  of  984Z.  19«.  lid, 
m  this  state  of  facts  it  was  con- 
ly  on  behalf  of  the  plaintiffs,  that  the 
of  the  deed  of  the  30th  of  October, 
was  to  create  an  absolute  assign- 
by  writing  under  the  hand  of  the 
lor  (not  purporting  to  be  by  way  of 
e  only)  of  a  debt  to  the  plaintiffs 
1  the  meaning  of  section  25,  sub- 
n  6  of  the  Judicature  Act,  1873 ; 
bat|  as  express  notice  in  writing  had 
given  to  the  defendants  Hall  and 
B,  it  must  be  deemed  to  be  effectual 
f  to  pass  and  transfer  the  legal  right 

I  debt  from  the  date  of  such  notice, 

II  legal  and  other  remedies  for  the 
within  the  meaning  of  that  sub-sec- 

In  the  course  of  the  argument  it 
Agreed  that  I  should  refer  to  the 
iment  itself  as  if  it  had  been  set  out 
U  in  the  statement  of  claim.  The 
ntion  on  the  part  of  the  defendant 
hat  the  assignment  was  not  an  abso- 
ssignment  within  the  meaning  of  the 
:e,  but  that  it  was  an  assignment 
I  purported  to  be  by  way  of  charge 

and  it  was  pointed  out  that  the 
^signed  amounted  to  1,3802.,  whereas 
ebt  due  from  Harle  to  the  bank  at 
late  of  the  assignment  was  only 
9i.  3(2.,  and  the  further  advance 
1  was  contemplated,  and  which  it  was 
d  should  be  secured  by  the  assign- 
,  did  not  exceed  in  the  whole  1,200Z. 
lionffh  the  terms  used  in  the  sub- 
m  merred  to  are  not  new,  the  effect 
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given  to  such  an  assignment  of  transfer- 
ring the  legal  right  to  a  debt  is  new,  and, 
as  far  as  1  can  discover,  this  is  the  first 
time  that  any  Court  has  been  called  upon 
to  put  a  construction  upon  this  provision. 
Looking,  however,  to  the  language  used 
and  to  the  well-known  principles  by  which 
the  Courts  have  been  guided  when  dealing 
with  the  assignment  of  a  security  by  way 
of  mortgage,  1  have  come  to  the  conclu- 
sion that  the  assignment  in  question  is 
not  one  that  is  within  the  scope  of  the 
statute.  The  words  employed  are  both 
affirmative  and  negative.  The  assignment 
must  be  **  absolute,"  and  it  must  not 
"  purport  to  be  by  way  of  charge  only.*' 
In  so  far  as  the  premises  under  mortgage 
are  concerned,  the  legal  estate  in  them  is 
no  doubt  conveyed  to  the  plaintiffs  by 
language  as  full  and  complete  as  if  the 
defendants  had  been  purchasers  out  and 
out ;  but  in  equity  it  has  long  been  estab- 
lished that  the  substance  of  the  trans- 
action must  be  looked  to,  to  see  what  is  its 
effect,  and  hence  the  mortgage  debt  has 
always  been  treated  as  the  principal  and 
the  land  as  the  accessory,  and  it  is  the 
assignment  of  a  debt  which  is  dealt  with 
by  the  statute. 

One  matter  with  reference  to  the  lan- 
guage of  the  sub-section  ought,  perhaps, 
to  be  further  mentioned,  namely,  what  is 
the  meaning  of  the  words  "  purporting  to 
be  by  way  of  charge  only  *  ?  Do  they 
mean  an  assignment  which  expresses  on 
the  face  of  it  that  it  is  made  "  by  way  of 
charge  only,"  or  do  they  mean  an  assign- 
ment which,  coupled  with  all  the  surround- 
ing circumstances,  shews  that  it  is  by 
way  of  charge  only  P  Cases  may  arise 
which  will  require  a  careful  consideration 
of  this  question.  In  the  present  case, 
however,  I  do  not  feel  that  any  great 
difficulty  is  presented,  because  the  assign- 
ment expressly  declares  that  if  the  defen- 
dant Harle  shall  pay  to  the  plaintiffs  the 
sum  of  939Z.  9^.  35.,  which  it  recites  is 
owing  from  him  to  them,  and  any  further 
sum  not  exceeding  the  1,200Z.,  with  in- 
terest, which  may  at  any  time  thereafter 
be  due  from  the  defendant  to  the  plain- 
tiffs, the  plaintiffs  will  then  reconvey  the 
mortgaged  premises  to  the  defendant. 
This  appears  to  me  sufficiently  to  indicate 
upon  the  face  of  the  assignment  that  it 
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"  purports  to  be  by  way  of  charge  only," 
so  as  to  bring  it  within  the  exception  and 
prevent  it  from  being  an  absolute  assign- 
ment within  the  meaning  of  the  statute. 

In  the  result,  therefore,  upon  this  de- 
murrer, there  must  be  judgment  for  the 
defendant,  with  costs.  licave  to  apply  to 
myself  at  chambers  as  to  amendment  or 
entry  of  judgment. 

Judgment  for  defendant. 


Solicitors — Wilde,  Berger,  Moore  &  Wilde,  agents 
for  Gh.  B.  &  Gh.  H.  Nelson,  Leeds,  for  plaintiffs ; 
Terr,  Janeways,  Ton*  &  Oribble,  agents  for  A. 
Hailstone,  Bradford,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
1881       1 

•    ,     I  INMAN    AND    COMPANY    V,   BI8- 
*'    I  OHOFP  AND  OTHBRS.* 


March  28. 
April  13 


Marine  Insurance  —  Time  Freight  — 
FeriU  of  the  Seas — Option  to  Charterer  to 
Discharge  Ship  if  Unseaworthy, 

The  Oovemment  chartered  a  ship  from 
the  plaintiffs  on  monthly  hire  for  the  space 
of  three  months  certain^  and  thencefortvard 
until  the  Oovemment  should  cause  notice  of 
discharge  to  he  given,  such  notice  to  he  given 
when  the  ship  was  in  port  in  the  United 
Kingdom,  Payment  was  to  he  made  monthly 
during  such  time  as  the  ship  should  remain 
in  the  Government  employ,  and  should 
efficiently  perform  the  service,  one  months 
freight  to  he  paid  in  advance,  the  second 
payment  at  the  end  of  two  months,  and  to 
he  a  moiety  of  one  mxniths  freight.  The 
Government  were  empowered,  if  the  ship 
should  hecome  incapahle,  to  retain  two 
months^  payment,  to  put  the  ship  out  of  pay, 
or  to  make  an  ahatem  ent.  Th  e  plaintiffs  in- 
sured with  the  defendants,  for  three  months, 
the  ship  and  freight  outstanding  against 
perils  of  the  seas.  The  ship  sailed  on  the 
22nd  of  Fehruary,  one  months  freight 
having  heeth  paid  in  advance.  She  struck 
on  a  rock  on  the  21st  of  March,  and  was  so 

*  Coram  Lord  Coleridge,  C.J. ;  Baggallay,  L.J. ; 
and  Bramwell,  L.J. 


Q.B. 

much  damaged  as  to  require  repairs.    Thms 
repairs  were  completed  by  the  14<A  ofMof, 
hut  on  the  VI th  of  April  the  Govemmmd 
had  discharged  the  ship  ai  the  Cape,  taut 
put  her  out  of  pay  since  the  21st  of  Marck, 
In  an  action  to  recover  (he  two  moiM 
freight, — Held,  thai  the  insurers  were  nd 
liable  to  the  assured,  because  although  the 
policy  included  the  freight  in  question  j/d 
the  loss  was  not  proaoMnateily  eoMsed  by  Ik 
perils  of  the  sea. 

Appeal  from  the  judgment  of  Bxett^ 
L.J.,  at  the  trial  without  a  jury. 

The  statement  of  claim  all^^  that 
the  plaintiffs  were  owners  of  the  steam- 
ship Oity  of  Paris ;  that  on  the  18th  of 
February,  1879,  the  Qt>yemment  chartered 
that  ship  on  certain  terms ;  that  on  the 
22nd  of  February  the  plaintiffs  insured  the 
Oity  of  Paris  with  the  defendants  bja 
policy,  which  was  set  out ;  that  the  policy 
covered  the  freight  to  be  earned  ander 
the  charter-party ;  that  the  defendasts 
underwrote  the  policy  with  notice  of  the 
charter-party;  that  the  ship  sailed  and 
struck  on  a  rock,  and  that  in  conseqaenoe 
the  Government  cancelled  the  charter- 
party,  and  the  plaintiffs  lost  two  monthB* 
outstanding  freight;  and  they  sned  to 
recover  7,1901.  68.  Sd.  the  amount  of  that 
freight. 

The  statement  of  defence  denied  these 
allegations. 

It  appeared  that  the  Oity  ofParii  was 
on  the  18th  of  February,  1879,  chartered, 
by  the  commissioners  for  execating  the 
office  of  Lord  High  Admiral,  from  the 
plaintiffs  under  a  charter-party,  which 
was,  as  flu*  as  is  material,  to  the  following 
effect : — 

It  provided  that  the  transport  regu- 
lations of  Her  Majesty's  service  should 
be  taken  to  be  incorporated  with  the 
charter,  and  witnessed  that  the  (My  rf 
Paris  was  chartered  for  service  as  a 
transport  *'  on  monthly  hire  for  the  apace 
of  three  calendar  months  certain,  and 
thenceforward  until  the  commissionen 
shall  cause  notice  to  be  given  "  to  the 
plaintiffs  or  the  person  in  charge  of  the 
Bhip  ''that  she  is  discharged  from  Her 
Majesty's  service,  such  notice  to  be  given 
when  the  ship  is  in  port  in  the  United 
Elingdom."     The   plaintifb    oovenanted 


60.] 


MICHAELMAS  1880  to  MIOHAbXMAS   1881. 


441 


#  Co.  V.  Bisekoff  {App.),  Q.B. 

fche  ship  should  "  at  all  times  during 
ontinaaiice  of  this  charter  be  strong, 
tight,  staunch  and  substantia],  both 
»  water  and  beneath,  and  in  every 
lot  seaworthy." 

le  oommissioners  covenanted  to  pay 
the  hire  and  freight  of  the  said  ship 
e  rate  of  25^.  per  ton  per  calendar 
ih  .  .  .  .  during  such  time  as  the 
ship  shall  be  continued  in  Her 
sty's  employ,  and  shall  duly  and 
mtly  perform  the  service  for  which 
ia  hereby  engaged."  The  plaintiffs 
to  receive  one  month's  fireight  in 
106  on  account,  and  at  the  end  of 
nomihs  a  moiety  of  another  month's 
hi  on  account,  on  production  of  cer- 
fces  of  efficiency.  It  was  further 
Ided  that  if  the  ship  should  become 
lable  from  any  defect  or  cause  what- 
ir  to  perform  efficiently  the  service 
■acted  for,  then  the  commissioners 
i  retain  two  months'  payment  and 
the  ship  out  of  pay  or  make  an 
anent,  and  that  if  the  ship  should  be 
"from  the  dangers  of  the  sea  or 
lest^or  be  driven  on  shore  by  acci- 
•tress  of  weather  or  any  other  cause, 
thereby  lost,  damaged,  captured  or 
3red  incapable  of  service,  .  .  .  such 
Aa,  shall  be  considered  as  a  sea  risk, 
Her  Majesty  shall  not  be  liable  to 
or  be  in  any  manner  prejudiced  by 
loss,"  Ac. 

le  plaintiffs  had  on  the  14th  of  Feb- 
f  written  to  the  agents  of  the  defen- 
I  as  follows :  '^  The  company's  steam- 
0%  of  Paris  is  about  to  proceed  on 
nrnment  charter  to  Natal,  and  we 
be  glad  if  you  would  kindly  inform 
rhat  your  rate  would  be  for  three 
im  on  stores  and  on  freight  out- 
iing,  the  first  month  being  paid  in 


%eir  some  further  correspondence  a 
J  was  effected  with  the  defendants 
bhe  22nd  of  February  for  three 
idar  months  from  the  20th  of  Feb- 
f  to  the  19th  of  May.  It  provided 
the  **  ship's  goods  and  merchandise, 
for  BO  much  as  concerns  the  assured 
Ipreement  between  the  assured  and 
ran  in  the  policy  are  and  shall  be 
9d  at  on  freight  outstanding."  The 
B  werB  \€i  the  ssbb  and  of  all  other 
Yqu  ^.— Q3.,  C  J*.  ^  Exc«u 


perils,  losses  and  misfortunes  to  the  goods, 
merchandises  and  ship  or  any  part 
thereof."  "  The  ship  and  freight  are 
warranted  free  from  average  under  three 
per  cent.,  unless  general,  or  the  ship  or 
craft  is  stranded,  sunk  or  on  fire." 

The  policy  did  not  refer  to  the  charter- 
party,  nor  did  it  appear  that  the  defen- 
dants had  express  notice  of  the  terms  of 
the  charter-party. 

The  Gity  of  Paris  sailed  on  the  22nd  of 
February,  and  one  month's  pay  was  paid 
in  advance.  She  struck  on  a  rock  on  the 
21st  of  March,  and  received  considerable 
damage.  She  was  surveyed,  and  a  report 
was  made  that  after  being  repaired  she 
would  be  fit  to  proceed.  The  troops  on 
board  were  trans-shipped,  the  stores  being 
left  on  board.  The  repairs  were  com- 
menced in  April ;  but  on  the  14th  of 
April  the  senior  naval  officer  at  the  Cape 
gave  notice  to  the  captain  of  the  Oity  of 
Paris  that  she  would  be  discharged  from 
Her  Majesty's  service  as  soon  as  the 
stores  were  removed,  and  on  the  17th  of 
April  he  gave  the  following  notice : — 

"  The  hired  transport  No.  11  being  now 
cleared  of  all  Government  stores  and 
fittings,  you  are  acquainted  that  the  Oity 
of  Paris  is  this  day  discharged  from  Her 
Majesty's  service."  He  also  gave  on  the 
same  day  a  certificate  of  efficiency  in  the 
usual  form,  to  which  was  appended  the 
following  note  :  "  The  City  of  Paris  was 
discharged  from  Her  Majesty's  service  on 
the  17th  of  April,  1879,  having  been 
retained  so  long  on  account  of  the  re- 
moval of  Government  stores.  Inefficient 
since  the  21st  of  March,  1879,  having 
touched  the  Roman  Rock  and  sustained 
much  damage." 

The  repairs  were  completed,  and  a  cer- 
tificate of  efficiency  given  on  the  14th  of 
May,  when  the  captain  gave  notice  to  the 
Government  officials  that  he  was  ready  to 
proceed  as  directed.  The  Government 
officials  answered  that  the  Oity  of  Paris 
had  been  discharged,  and  had  been  off 
pay  since  the  21st  of  March.  The  ship 
then  proceeded  home,  and  the  Govern- 
ment made  her  owners  an  allowance  for 
coals  in  consideration  of  their  withdraw- 
ing any  claim  to  compensation.  The 
jury  having  been  discharged,  Brett,  L.J., 
found    "that  the  injury    was  such    as 
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made  it  reasonable  for  the  Govemment  to 
decline  to  carry  troops  in  that  ship  antil 
the  repairs  were  made,  that  there  was  no 
unreasonable  delay  in  the  doing  of  the 
repairs/'  and  therefore,  in  his  opinion, 
"  according  to  law  the  Government  was 
justified  in  throwing  up  the  charter- 
party,  and  the  loss  of  the  freight  was  the 
result  of  the  injury,  which  arose  from  the 
sea  peril,  which  was  a  snfficiently  proxi- 
mate cause  of  the  loss  ;'*  and  he  held  that 
the  plaintifEs  were  entitled  to  recover  for 
the  loss  of  freight  as  from  the  21st  of 
March,  and  gave  judgment  for  them  for 
that  amount. 

The  defendants  appealed. 

0, Bvsselleknd  Oohen  (with them  Barnes)^ 
for  the  appellants. — The  defendants,  the 
insurers,  are  not  liable,  for  freight  of 
the  peculiar  character  which  the  freight 
in  this  case  was,  is  not  covered  bv  tnis 
policy ;  but  even  if  it  were  covered  still 
the  freight  was  not  in  this  case  lost  by 
the  perils  of  the  seas.  The  policy  in  this 
case  does  not  cover  this  peculiar  kind  of 
freight ;  it  does  not  cover  a  time  charter- 
freight  at  all,  and  certainly  not  this  time 
freight,  only  ordinary  time  freight — 
Havehck  v.  Geddes  (1),  Bipley  v.  Scaife 
(2).  The  only  thing  insured  against  was 
the  risk  of  the  total  loss  of  the  ship ;  it  is 
not  clear  what  the  nature  of  the '  out- 
standing freight  was.  The  charter-party 
cannot  be  incorporated  into  the  policy, 
for  it  is  not  referred  to  in  it.  It  is  true 
that  the  subject-matter  may  be  identified 
by  reference  to  the  policy — Halhead  v. 
Young  (3)  ;  but  that  is  not  what  it  is  pro- 
posed to  do  here.  Further,  the  freight  was 
not  lost  by  the  perils  insured  against. 
When  it  is  desired  to  insure  against  par. 
ticular  risks  it  is  done  by  inserting  such 
words  as  "  risks  as  per  bill  of  lading." 
The  only  risks  insured  against  are  the 
enumerated  risks,  and  this  freight  was 
lost  by  the  act  of  the  Qt)vemment  in 
exercising  the  option  reserved  by  the 
charter-party — Taylor    v.    Dunha/r    (4). 
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l)  10  East,  555. 

(2)  5  B.  &  C.  167. 

(3)  6  E.  &  B.  312 ;  25  Law  J.  Rep.  Q.B.  290. 

(4)  38  Law  J.  Kep.  C.P.  1 78 ;  Law  Kep  4  C.P. 
206, 


The  loss  of  freight  was  ocoasioned  by  fte 
inherent  quality  of  the  subject-matter  in- 
sured. Jackson  v.  The  Union  Marine  In- 
surance Company  (5)  may  be  relied  on  by 
the  plaintiffs,  but  it  does  not  affect  the 
defendants,  for  there  was  there  a  mu- 
tuality of  discharge.  It  cannot  be  con- 
tended that  the  underwriters  were  pat 
on  enquiry,  for  that  doctrine  does  not 
apply  to  insurance  oases,  inasmuch  %b 
the  assured  are  bound  to  supply  all  the 
necessary  information— Barrower  v.  flitf- 
chinson  (6),  Bates  v.  Hewitt  (7). 

QuUy  and  French  (with  them  flanuftoii), 
for  the  plaintiffs.— The  plaintiflfe  lost  two 
months'  freight  owing  to  damage  received 
from  perils  of  the  seas,  and  this  insonuaoe 
is  an  insurance  against  the  loss  of  oot- 
standing  flight. 

[CoLERiDQE,  G.  J.— The  Court  does  not 
desire  to  hear  argument  on  the  question 
whether  the  policy  covers  time  freight 
This  charter-party  g^ves  a  right  to  one 
party  to  prevent  the  freight  from  being 
earned  in  certain  circumstances ;  hat  is 
that  a  peril  of  the  sea  ?] 

The  perils  of  the  sea  prevented  tiie 
freight  being  earned,  for  but  for  the  in- 
juries received  by  the  perils  of  the  set 
the  freight  would  have  been  earned. 

[Coleridge,  C.J. — The  perils  of  the  sei 
caused  the  exercise  of  the  option ;  bnt  is 
that  option  a  peril  of  the  sea  ?] 

The  charter-party  must  be  read  with 
the  policy,  and  the  underwriter  must  he 
taken  to  have  notice  of  all  the  risks,  M 
stated  by  Blackburn,  J.,  in  AUison  v.  W« 
Bristol  Marine  Instirance  Company  (8). 
The  loss  incurred  is  the  result  of  th* 
option  caused  by  the  perils  of  the  set. 
The  freight  accrued  de  die  in  diem  while 
the  ship  was  efficient.  The  damage  to 
the  ship  was  caused  by  the  perils  of  the 
sea,  which  thus  prevented  this  freight 
being  earned,  therefore  they  caused  the 
loss  of  the  freight,  and  that  loss  is  covered 
by  the  insurance. 

Our.  adv,  fmU, 

(6)  44  Law  J.  Rep,  C.P.  27 ;  Law  Eep.  10  CJ. 

125. 

(6)  89  Law  J.  Hep.  Q.B.  229 ;  Law  Bep.5  ftB. 

(7)  36  Law  J.  Rep.  Q.B.  282 ;  Law  Rep.  2  OB. 

595. 

(3)  Law  Rep.  1  App.  Cas.  209,  at  f,  211, 
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Bramwell,  L.J.  (on  April  13),  read  the 
judgment  of  the  Court. — The  first  ques- 
tion argued  in  this  case  turned  on  the 
clause  in  the  charter-party  that  'Mf  at 
any  time  it  shall  be  made  to  appear  to 
the  commissioners  that  the  ship  became 
incapable  from  any  defect  or  cause  what- 
Boever  to  perform  efficiently  the  service 
contracted  for,  then  it  shall  be  lawful  for 
the  commissioners  to  retain  in  arrear  the 
pay  of  the  ship  for  two  months,  and  to 
put  the  ship  out  of  pay." 

The  ship  having  become  disabled  by 
perils  of  the  seas,  and  requiring  repairs, 
the  doing  of  which  would  last  a  con- 
siderable time,  the  commissioners,  acting 
under  this  clause,  did  put  the  ship  out  of 
pay;  and  the  plaintiffs  said  the  freight 
was  lost,  and  lost  by  perils  of  the  seas. 

The  defendants  answered  that  either 
the  commissioners  had  no  power  to  do 
what  they  did — and  if  not  the  freight 
was  not  lost — or  that  they  had,  and  if 
BO  the  freight  was  not  lost  through  the 
perils  of  the  seas,  but  through  the  pecu- 
liar powers  given  to  the  chartierers. 

This  argument  supposes  that  the 
charter-party  may  be  read  as  though 
set  out  m  the  policy.  No  doubt  it  not 
only  may  but  must  be  looked  at,  and  for 
the  purposes  of  this  question  at  least  may 
be  read  as  thoneh  set  out  in  the  policy. 
Bat  what  then  r  The  question  still  arises. 
Was  the  loss  of  the  freight  a  loss  by 
perils  of  the  seas  ?  We  are  of  opinion 
that  it  was  not.  We  are  of  opinion  that 
Imt  for  the  particular  clauses  in  this 
charter-party  freight  would  have  con- 
tiniied  to  be  earned,  notwithstanding 
perils  of  the  seas.  It  must  be  carefully 
Dome  in  mind  that  the  hiring  was  not 
for  three  months  merely,  but  was  for  an 
indefinite  time,  namely,  till  notice  should 
be  given  by  the  commissioners  when  the 
ship  should  be  in  a  port  in  the  United 
Elingdom ;  with  a  provision  that  the 
minimum  term  of  hiring  should  be  three 
months. 

Now  it  is  clear,  on  reason  and  autho- 
rity, that  but  for  the  clause  enabling, 
if  it  does  enable,  the  commissioners  to 
pat  the  ship  out  of  pay  she  would  have 
continued  on  it  till  she  returned  to  the 
Uiiited  Kingdom  and  was  discharged, 
inolnding  the  time  necessary  for  repairs. 
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That  this  is  so  is  strengthened  by  the 
consideration  of  the  provision  in  the 
charter-party,  **  that  the  ship  shall  at  all 
times  during  the  continuance  of  the 
charter-party  be  strong,  firm,  tight, 
staunch  and  in  every  respect  seaworthy  ;*' 
for  that  involves  necessary  repairs  being 
done  to  the  ship  during  the  time  included 
in  the  charter-party. 

But  for  the  clause  in  question,  there- 
fore, the  time  in  the  charter-party  would 
have  run  during  the  time  of  those  repairs 
and  till  the  ship  was  discharged  in  a  port 
in  the  United  Kingdom. 

The  perils  of  the  seas,  therefore,  have 
not  caused  the  loss  of  freight  They  are 
the  causa  sine  qxm  noriy  but  not  the  causa 
causaus — not  the  proximate  cause  of  the 
loss. 

Suppose  there  had  been  a  clause  that 
the  ship  might  be  put  out  of  pay  if  she 
stranded,  and  she  had  stranded,  not  been 
injured,  Ijut  put  out  of  pay.  That  would 
have  been  a  loss  in  one  sense  by  perils  of 
the  seas,  no  less  than  this,  but  clearly 
not  covered  by  the  policy. 

Mr.   French,   however,   took    another 
point.    He  said,  and  apparently  correctly, 
that  the  charter- freight  accrued  de  die  in 
dism,  but  only  while  the  ship  "  duly  and 
efficiently  performed  the  service ;  '*  that 
perils  of  the  seas  had  prevented  such  due 
and   efficient    performance,   and   so    the 
freight  was  lost  by  such  perils.     We  are 
of  a  different  opinion.     There  is  no  ex- 
ception of  perils  of  the  seas  in  the  charter- 
party  to  excuse  the  shipowner,  but    the 
clauses  which  say  when  he  shall  be  liable, 
by  implication,  exclude  a  liability  caused 
by   perils   of    the   seas.       Those    words 
"  duly  and  efficiently  perform,"  Ac.,  do 
not    constitute    a  condition    precedent. 
That  is  manifest  from  this,  that  if  they 
did,  then,  though  the  service  was  ren- 
dered, but  not  duly  and  efficiently,  the 
plaintiffs  would  not  be  entitled  to  any 
payment.     For  example,  if  through  mis- 
management   or    even   misfortune,    five 
weeks  were   consumed    in    doing  what 
could  be  done  in  four,  no  payment  would 
be  due.     This  cannot  be.     The  remedy  in 
such  case  is  by  cross  action  or  putting  the 
ship  out  of  payment,  the  power  to   do 
which  makes  the  construction  contended 
for  the  loss  needful  and  probable.     Fur- 
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ther,  the  payment  is  to  be  monthly,  and 
the  second  payment  is  to  be  after  the  ship 
has  been  two  months  in  the  service  from 
the  commencement  of  the  service,  and  is 
to  be  a  moiety  of  one  month's  freight. 

This  is  inconsistent  with  the  conten- 
tion of  Mr.  French.  It  may  be  asked 
what  is  the  meaning  of  the  words.  The 
best  answer  I  can  give  is  to  say  about  the 
same  as  the  meaning  in  a  lease  of  the 
words  that  'Hhe  lessee  well  and  truly 
paying  rent  and  performing  covenants 
may  quietly  enjoy,"  <fcc.  We  think  then 
that  the  plaintiffs  fail  on  this  ground 
also,  and  the  judgment  must  be  reversed. 

This  renders  it  unnecessary  to  consider 
other  questions,  but  we  may  add  we  are 
quite  of  opinion  that  this  policy  includes 
such  a  freiglit  as  that  in  the  charter, 
namely,  a  time  freight. 

Appeal  allowed. 


Solicitors—  Gregory,  Bowdiffe  &  Co.,  agents  for 
Uill  &  Dickinson,  Liverpool,  for  plaintiflb; 
Waltons  &  Bubb,  fur  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
A       1  12      r  ^"^^^  ^-  ^SKER  AND  OTHERS.* 

Corporation — Contract  not  under  Seal — 
Local  Authority — Public  Health  Act,  1875, 
«.  174^"  Contract  whereof  the  value  or 
amount  exceeds  601.*' 

An  urban  sanitary  authority,  upon  cm 
outbreak  of  scarlet  fever  in  its  district^ 
agreed  with  the  plaintiffy  a  medical  prac* 
titioner,  by  a  contract  not  under  seal,  to 
pay  him  for  attending  to  the  fever  patients 
at  the  rate  of  6s,  Sd.  per  day  for  each  of 
the  tents  in  which  the  patients  were  received. 
There  were  at  first  two  tents,  but  others  were 
afterwards  added.  His  charges  amounted 
to  97/.  7s.  M. 

In  an  action  against  the  urban  authority 
to  recover  this  amount, — 

Held  (reversing  the  judgment  o/ Stephen, 
J.),  thai  the  agreement  betwemi  the  plaintiff 
and   the   defendants    was  not   a  contract 

*  Coram  Bramwell,  L. J. ;  Baggallay,  L.  J. ;  and 
Lush,  L.J. 


*^  whereof  the  value  or  amount  exeeedi 
50Z./'  within  the  meaning  of  the  PubUc 
HeaUh  Act,  1875  (38  ^  39  Vict.  c.  55),  t. 
174,  and  tJisrefore  the  plaintiff  was  entiM 
to  recover. 

Hunt  V.  The  Wimbledon  Local  BoArd 
(48  Law  J.  Rep.  C.P.  207  ;  Law  Bep.  4 
C.P.  D.  48)  distinguished. 

Appeal  by  the  plaintiff  fh)m  the  judg- 
ment of  Stephen,  J.,  on  further  oonsideni- 
tion,  reported  Ante,  p.  194,  where  the 
facts  are  fully  stated. 

Finlay,  for  the  plaintiff. — Section  174 
of  the  PubUc  Health  Act,  1875  (38  4  39 
Vict.  c.  55)  (I),  does  not  apply  to  the 
contract  in  this  case,  and  the  plaintiff  is 
entitled  to  recover  from  the  corporation 
of  Grantham  for  the  services  which  he 
has  rendered  to  them. 

[Lush,  L.J.— By  sub-section  4  of  the 
same  section,  "  Before  any  contract  of  the 
value  or  amount  of  lOOl.  or  upwards  is 
entered  into  by  an  urban  authori^,  ten 
days'  public  notice,  at  the  least,  shall  be 
given,  expressing  the  nature  and  porpoee 
thereof  and  inviting  tenders  for  the  eie- 
cution  of  the  same.  Suppose  the  amount 
here  were  1002.,  how  could  this  proviflion 
apply  ?] 

There  is  not  only  one  contract  berpi 
but  several  contracts ;  and,  even  if  this 
is  not  so,  the  section  can  only  apply  to 
contracts,  the  value  or  amount  whereof, 
at  the  time  when  they  are  made,  ezceede 
50Z.  This  is  not  the  case  here,  for  the 
plaintiff's  services  mifi^ht  have  terminated 
when  less  than  50Z.  had  become  pajaUe. 

J.  C.  Lawrance  and  Dugdale,  for  the 
defendants. — The  decision  of  this  Conrt 
in  Hunt  v.  The  Wimbledon  Local  Boari 
(2)  shews  that  section  174  applies. 

[Lush,  L.J. — In  that  case  the  plan* 
were  assumed  on  all  hands  to  be  worth 
more  than  50Z.] 

The   decisions  on   section   10  of  the 

(1)  38  &  39  Vict.  c.  65.  ■.  174  :  "  With  mjf' 
to  contracts  made  by  an  urban  aathority  vaAo 
this  Act,  the  following  regulations  shall  be  ob- 
served, namely— (1)  Every  contract  made  bj  •" 
urban  authority,  whereof  the  value  or  inw«J 
exceeds  50/.,  shall  be  in  writing  and  sealed  fi» 
the  common  seal  of  such  authority." 

(2>  48  Law  J.  Bep.  C.P.  207;  Law  R«^  * 
C.P.D.  48. 
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if  Frauds,  which  are  collected  in 
%  on  Sales  (3),  shew  that  there  is 
contract.  In  BaMey  v.  Parker 
rojd,  J.,  says,  '*  This  was  all  one 
on,  thongh  composed  of  different 
Alt  first  it  appears  to  have  been  a 
for  goods  of  less  value  than  102., 
16  course  of  the  dealing  it  grew 
bract  for  a  much  larger  amount, 
therefore,  it  was  one  entire  con- 
ihin  the  meaning  and  mischief  of 
ate  of  Frauds,  it  being  the  inten- 
that  statute  that  where  the  con- 
;her  at  the  commencement  or  at 
(lusion,  amounted  to  or  exceeded 
oof  lOZ.,  it  should  not  bind  unless 
isites  there  mentioned  were  com- 
ith."  That  reasoning  is  exactly 
le  in  the  present  case.  Whether 
174  applies  or  not,  this  contract 
kt  common  law,  not  being  under 
of  the  corporation.  There  is  no 
on  in  this  respect  between  exe- 
id  executory  contracts  --Ohurch  v. 
serial  Oaslighi  a9u2  Coke  Oompany 
lAndley  on  Partnership  (6). 
/  was  not  heard  in  reply. 

ITBLL,  L.J. — I  think  this  judgment 
w  maintained.  In  the  first  place 
e  to  consider  whether  this  is  a 
i  '*  whereof  the  value  or  amount 
50{.,"  within  the  meaning  of  38 
ct.  c.  55.  s.  174  ;  that  must  mean 
hot  for  an  amount  which  exceeds 
>he  time  of  making  the  contract — 
is  are  not "  shall  exceed  "  or  '*  may 
'  There  was  not  a  separate  con- 
r  each  day,  but  a  contract  for  so 
Uie  service  lasted,  at  the  rate  of 
per  da^  per  tent.  I  do  not  say 
I  plaintiff  could  not  have  sued  de 
iem  to  recover  each  separate  sum 
same  due ;  but  it  was  one  contract. 
le  it  might  involve  over  50Z.,  but 
»nnt  mi^t  be  less.  The  plaintiff 
aye  withdrawn  before  what  he  had 
had  amounted  to  50Z.,  or  the  def  en- 
night  have  discharged  him.  In 
Dg  judraient  in  the  Court  below 
1,  J.,  said,  "  An  attempt  was  made 

Ft.  ii.  c.  iii.  p.  106,  2nd  ed. 

2  B.  fr  0.  at  pp.  42,  43. 

6  Ad.  Ap  £.  846. 

BL  ii«  c  L  8.  6,  p.  863,  4th  ed. 
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to  shew  that  the  contract  was  not  one  of 
which  the  value  or  amount  exceeded  50Z. 
when  it  was  made,  as  it  was  a  contract  for 
5«.  Sd,  per  tent  per  day,  but  I  think  that 
it  became  a  contract,  the  value  or  amoant 
of  which  exceeded  50Z.  as  soon  as  the 
amount  due  to  Mr.  Eaton  exceeded  50Z." 
(7).     But  suppose  Mr.  Eaton,  after  his 
services  had  continued  for  twenty  days, 
had  said,  **Pay  me  for  the  services  I  have 
rendered  "  (which  he  would  have  had  a 
right  to  do),  what  would  have  become  of 
the  contract  ?     Snppose  it  does  not  come 
within  section  174,  it  is  contended  that 
the  contract  is  one  which  at  common  law 
must  be  under  seal,  and  the  judgment  of 
Lord  Justice   Cotton    in    Hunt    v.    The 
Wimhledon  Local  Board  (2)  is  quoted  in 
support  of  that  contention.     Possibly  it 
might  be  said  on  behalf  of  the  defendants 
that  the  statute  has  not  said  that  other 
contracts  may  be  by  word  of  mouth,  but 
only  that  particular  contracts  shall  not  be 
so  made,  and  therefore  that  if  the  statute 
does  not  apply  the  common  law  rule  does. 
I  think  that  contention  is  got  rid  of  by 
holding,  as  I  do,  that  this  is  a  contract 
which  a  corporation  can  make  by  word 
of  mouth.     It  is  not  within  the  statute, 
and,  if  the  common  law  rule  is  not  ex- 
cluded, it  would  not  preclude  a  corpora- 
tion from  making  such  a  contract  as  this 
by  parol.     As  to  the  members,  it  is  clear 
that  if  judgment  goes  against  the  cor- 
poration there   is  no    case  against  the 
members    individually.      Therefore    the 
judgment  in  their  favour  must  be  sus- 
tained,  but  the  judgment  in   favour  of 
the  corporation  must  be  reversed,  and 
judgment  must    be  given    against   the 
corporation. 

Baggallat,  L.J. — ^As  to  the  members 
the  appeal  fails.  I  agree  with  Mr.  Jus- 
tice Stephen  as  to  that  question.  As  to 
the  corporation,  on  the  main  point  I  agree 
with  Lord  Justice  Bramwell.  I  am  not 
sure  that  the  statute  does  not  exclude  the 
common  law  rule,  that  a  contract  by  a 
corporation  must  be  under  seal. 

Lush,  L.  J. — I  am  also  of  opinion  that 
the  judgment  cannot  be  sustained.  It 
all  turns  on  the  provisions  of  section  174. 

(7)  JfUe,  p.  196. 
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That  section  mnst  mean  an  amount  known 
at  the  time  when  the  contract  was  made, 
and  I  think  here  that  the  amount  conid 
not  have  heen  known  at  the  time  of 
the  making  of  the  contract.  I  think 
it  is  like  the  cases  under  section  4  of 
the  Statute  of  Frauds,  in  which  it  has 
hecn  held  that  it  is  not  enough  that  the 
contract  could  last  for  more  than  a  year, 
hut  the  person  seeking  to  avail  himself 
of  the  statute  must  shew  that  the  con- 
tract was  incapable  of  performance  within 
a  year.  So  here  the  contract  must  be 
incapable  of  being  for  a  sum  under  50Z. 
in  order  to  make  the  statute  applicable. 
In  Hunt  V.  The  Wimbledon  Local  Board 
(2)  the  action  was  to  recover  payment 
for  plans,  which  would  exceed  50?.,  and 
this  was  known  to  all  parties  at  the  time 
of  the  making  of  the  contract. 

Here  when  the  order  was  given  it  was 
not  known  how  long  the  fever  would  last 
or  what  the  plaintiff's  claim  would  amount 
to — whether  it  would  be  for  hi,  or  101.  or 
50^  or  more.  Therefore  the  plaintiff  is 
entitled  to  recover  against  the  corpora- 
tion, but  not  against  the  individual 
members. 

Judgment  reversed  as  to  the  coipora- 
tion,  and  affirmed  as  to  the  other 
defendants. 


Solicitors — Kouth,  Stacey  &  Castle,  agents  for 
Henry  Thompson  &  Sons,  Grantham,  for  plain- 
tiff; Bolton,  Smith  &  Co.,  agents  for  Henry 
Beaumont,  Grantham,  for  defendant^}. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881  fPLOMESGATB     UNION    {ajppeU 

M       h  25     1        ^»1^)  v.  WEST  HAM  UNION 

L     (respondents). 

Poor — Settlement — Residence  for  Three 
Years^''  Pa/rish  "—39  ^  40  Vict.  c.  61. 
«.  34. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  51.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881       1 
Feb.  23.  )  "^'^  *•  "'"'• 

Bill  of  Sale — Property  in  Goods  assigned 
— Power  of  OrarUee  to  seize  Goods  remwed 
from  Orantor*s  Premises. 

By  the  provisions  of  a  bill  of  sale  a*- 
signing  to  the  plaintiff  all  the  goods  and 
chatteh  on  the  grantor* s  premises ^  the  htisr 
and  his  assigns  were  to  he  allowed  to  held 
and  possess  the  said  goods,  so  long  as  no 
default  in  payment  was  made,  nor  any  ad 
occasioning  the  proviso  for  entry  fo  hefvt 
in  force  by  the  grantee  was  done  by  (ht 
grantor  or  his  assigns.  The  grantee  had 
the  power  of  entry  on  to  the  grantor* t  pr^ 
mises  and  of  taking  possession  of  the  goodt 
in  the  eveiU  of  the  grantor  making  d^M 
inpayment,  or  in  the  event  of  the  graniom' 
moviyig  the  goods  before  the  m/mey  iecund 
by  the  bill  of  sale  should  be  fully  paid. 

While  part  of  the  money  remained  un- 
paid the  grantee  sold  soms  of  the  goodt  to 
the  defendant,  and  delivered  them  to  him 
off  the  premises  : — 

Held,  tw  an  action  for  conversion  (^ihs 
grantee's  goods,  that  the  grantor  could  not 
give  to  the  defendant  any  valid  title  to  ike 
goods,  the  general  property  in  which  had 
been  conveyed  to  the  grantee,  and  that  ihe 
latter  was  entitled  to  demand  them  vhereter 
they  might  be. 

This  was  an  action  brought  to  recover 
damages  for  the  conversion  by  the  de- 
fendant of  certain  live  stock,  a  crt 
a  ladder  and  other  chattels,  which 
had  been  previooslv  assigned  to  the  plsin- 
tiff  under  a  bill  of  sale  by  one  Griffin, » 
farmer,  to  secure  the  payment  of  261, 
advanced  by  the  plaintiff  to  him. 

The  bill  of  sale  contained  an  assign- 
ment of  goods  in  the  usual  form,  bnt  did 
not  contain  any  express  covenant  by  tho 
mortgagor  not  to  sell  the  goods  comprised 
in  it ;  bat  there  was  a  provision  makiDS 
the  bill  of  sale  absolutely  void  if  tb« 
mortgagor  should,  on  demand  made  ^ 
him  or  his  assigns,  pay  the  261.    Ther© 
was  a  farther  clause,  that  if  the  mort' 
gagor  should  make  default  in  payment 
of  the  26/.,  or  in  case  he  should  assign 
or  remove  or  permit  to  be  removed  tbe 
said  goods,   before  the    money  eeonied 


MICHAELMAS  1880  to  MIOHAELMAS  1881. 


iO.] 

M  T.  Fem,  Q.B, 

f  'BhoQld  be  folly  paid,  it  should  be 
for  the  plaintiff  to  enter  the  pro- 
of the  mortgagor,  and  take  and 
poBsession  of  the  goods  assigned  to 
id  dispose  of  the  same.     A  farther 

0  was,  that  until  the  mortgagor  or 
signs  should  make  any  default  or 
f  act  in  consequence  whereof  the 
D  for  re-entrj  should  be  put  in 
it  should  be  lawful  for  the  mort- 
and  his  assigns  to  hold  and  possess 
odtf. 

lie  142.  was  still  due  from  Oriffiu, 
August,  1880,  sold  and  delivered 
premises,  among  other  things,  the 
goods  and  chattels,  the  subject  of 
■esent  action,  to  the  defendant  for 
hich  was  paid  or  settled  in  account. 
laintifP  at  once  demanded  the  goods 
the  defendant,  but  he  declined  to 
r  them  up. 

i  action  was  then  brought,  and 
on  for  trial  at  Gloucester  before 
ms,  J.,  who  directed  the  jury  that 
r  thought  that  the  sale  was  not 
in  the  ordinary  course  of  business 
inst  find  for  the  plaintiff.  Accord- 
i  verdict  was  given  for  152. 

vnquet  moved  for  a  rule  for  a  new 
D  the  ground  of  misdirection. — The 
S  here  could  only  exercise  his 
of  seizure  so  long  as  the  goods 
m  the  premises ;  he  could  not  ^Uow 
UBi  to  defendant's  premises. 
SLD,  J. — Was  not  the  general  pro- 
in  the  grantee  of  the  bill  of  sale  ?] 
property  was  subject  to  be  divested 
Oriffin  sold  the  goods.  The  latter 
lot  bound  by  any  covenant  not  to 
tod  the  plaintiff  had  the  right  to 
m  the  premises  only. 
kinsTT,  J. — How  could  GriflBn  part 
the  property  which  was  in  the 
iff?  The  defendant  could  shew  no 
he  could  only  have  what  Griffin 
give  him.] 

[.Dy  J. — I  am  of  opinion  that  there 

1  be  no  rule,  and  that  the  learned 
was  quite  right.      The  plaintiff 

money  to  a  person,  and  takes,  as 

xaorily,    the    property    in    certain 

These   goods  were  stock,  live 

B||d|  on  the  premises  at  the  thne  of 
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the  assignment.  The  defendant  now, 
having  the  same  goods  in  his  possession, 
revises  to  deliver  them  up  to  the  owner. 
This  is  a  conversion,  and  gives  plaintiff  a 
right  of  action.  Mr.  Bosanquet  admit- 
ted that  the  plaintiff  had  the  property  in 
the  goods,  and  could  not  really  dispute 
that  he  had  the  right  of  possession. 

Now  1  quite  agree  with  the  judgment 
of  Lord  Justice  Lush  and  Mr.  Justice 
Manisty  in  The  National  Mercantih  Bank 
Y.  Hatnpson  (1),  that  a  farmer  who  has 
given  a  bill  of  sale,  but  who  is  allowed 
to  carry  on  hi»  business  in  the  ordinary 
way,  may,  in  the  course  of  that  business, 
sell  stock  included  in  the  bill  of  sale  from 
off  the  premises,  there  being  in  effect  an 
implied  licence  that  he  should  do  so,  and 
be  able  to  give  a  valid  title  to  purchasers ; 
and  so  far  and  in  such  a  case  the  grantee  of 
the  bill  of  sale  does  lose  his  rights  over 
the  property.  But  that  is  not  the  case 
for  the  defence  set  up  here.  The  con- 
dition in  this  bill  of  sale  being  that  if  the 
grantor  remove  any  stock  off  the  premises 
the  grantee  may  enter  on  the  premises 
and  seize  goods,  extends  also  to  this,  that 
he  may  seize  the  goods  not  ODly  while  on 
the  premises,  but  if  they  have  been  re- 
moved off. 

The  security  might  be  rendered  abso- 
lutely worthless  were  the  defendant's 
contention  to  prevail,  namely,  that  so 
soon  as  anything  was  moved  outside  the 
gate  the  right  of  possession  could  no 
longer  be  enforced  by  the  person  who, 
nevertheless,  still  retained  the  property 
in  the  goods  so  removed. 

Manisty,  J.,  concurred. 

Eule  refused. 


Solicitors — ^W.  A.  Holcombe,  ageot  for  T,  E.  Jones, 
Manchester,  for  plaintiff;  Chester  &  Co.,  agents 
for  Cooper  &  Chawner,  Uttoxeter,  for  defen- 
dant. 


(1)  49  Latf  J.  Kep.  Q.B.  480;  Law  Rep.  6 
QA  D.  177. 
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[IN  THE   COUKT  OF  APPEAL.] 
(Appeal  from  the  Oommon  Pleas  Division.) 

1881.         "I       liATTER  V.  BBADDELL  AND 

Feb.  23,  24.  j        wife  and  another.* 
Assault —  Consent — 8uhm  ission. 

The  plaintiff's  mistress  requested  a  doctor 
to  examine  the  plaintiff ,  who  was  a  domestic 
servant,  in  order  to  ascertain  whether  she 
was  pregnant.  The  plaintiff  objected  to 
the  examination,  hut  undressed  by  the 
doctor's  orders,  and  submitted  to  be  ex- 
amined. The  doctor  examined  her,  a/nd 
ascertained  thai  she  was  not  pregnant.  He 
used  no  violence  or  threats  and  did  nothing 
more  than  was  necessary  for  the  examina- 
tion.    The  mistress  was  not  present. 

The  plaintiff  sued  her  master  and  mis- 
tress and  the  doctor  for  assault.  At  the 
trial  the  Judge  directed  a  verdict  for  the 
vMbster  and  mistress,  and  the  jury  found  a 
verdict  for  the  doctor  : — 

Held  (affirming  the  order  of  the  Oomm^on 
Pleas  Division),  that  there  was  no  evidence 
against  the  master  and  mistress,  thai  the 
verdict  in  favour  of  the  doctor  was  right, 
and  that  a  rule  for  a  new  trial  was  rightly 
discharged. 

Appeal  by  the  plaintiff  from  the  dis- 
charge of  a  rule  for  a  new  trial  in  the 
Common  Pleas  Division,  Lopes,  J.,  being 
of  opinion  that  the  rule  ought  to  be  made 
absolute,  and  Lindley,  J.  (who  tried  the 
case  at  the  Manchester  Assizes),  that  it 
ought  to  be  discharged.  The  facts  and 
evidence  are  fully  stated  in  the  report  in 
the  Court  below,  Ante,  C.P.  166. 

Murphy  and  Morten,  for  the  plaintiff, 
supported  the  appeal,  and  referred  to 
Lucas  V.  Mason  (1)  and  Ghristoph^son  v. 
Bare  (2). 

Addison  and  French,  for  the  defendants, 
were  not  called  on. 

Bramwell,  L.J. — I  am  of  opinion  that 
Mr.  Justice  Lindley  was  right ;  in  fact,  I 
may  almost  say  that  he  was  more  than 
right,  for  it  seems  to  me  that  he  might 

*  Coram  Bramwell,  L. J. ;  Baggallay,  L.J. ;  and 
Brett,  LJ. 

(1)  44  Law  J.  Rep.  Exch.  145;  Law  Rep.  10 
Ezch.  251. 

(2)  1 1  Q.B.  Rep.  473 ;  17  Law  J.  Rep.  Q.B.  109. 


have  directed  a  verdict  for  the  defendant, 
Dr.  Satcliffe ;  but  if  there  was  any  evi* 
dence,  his  direction  to  the  jnry  was  right, 
and  their  finding  was  right,  although  it 
may  be  a  practical  hardship.    Yeiy  l^y 
the  plaintiff  thought  the  defendants  had  a 
right  to  have  her  examined ;  but  the  tnth 
is,  she  submitted  to  it,  apd  it  is  impossiUe 
to  say  the  juiy  were  wrong  in  finding 
that  she  submitted.     She  may  have  ank 
mitted  under  an  erroneons  notion  of  law, 
but  it  was  not  through  fear  of  violence. 
It  seems  to  follow  that  if  the  verdict  for 
Dr.  Sutcliffe  was  right  the  other  defen- 
dants are  entitled  to  a  verdict.     I  thiak 
Mr.  Justice  Lindley  was  right  in  telling 
the   jury   that  there  was   no   evidence 
against  Captain  and  Mrs.  Braddell.  There 
could  only  be  evidence  against  them  if 
the  plaintiff  submitted  t£ux>ugh  fear  of 
violence,  and  if  what  was  done  was  done 
by  their  order.  ^ 

Baoqallat,  L.J. — I  am  of  the  same 
opinion.  The  argument  for  the  plaintiff 
is  on  the  ground  of  misdirection  in  with- 
drawing the  case  against  Captain  and 
Mrs.  Braddell  from  the  jury,  and  on  the 
ground  that  the  verdict  in  favoar  of  Dr. 
Sutcliffe  was  against  the  weight  of  evi- 
dence. I  think  the  verdict  as  to  Dr. 
Sutcliffe  was  right.  As  to  Mrs.  Braddell 
I  am  not  satisfied  that  she  did  more  than 
tell  Dr.  Sutcliffe  to  do  what  might  be 
necessary  and  proper.  Order  XXXU* 
rule  3  would  be  fatal  to  the  appeal,  for 
no  wrong  was  occasioned,  even  if  then 
was  misdirection. 

Bbett,  L.J. — I  am  of  opinion  that  Mr. 
Justice  Lindley  was  right.  The  doctor 
could  only  be  liable  if  he  did  what  he 
did  without  the  consent  or  sabmisskm 
of  the  plaintiff ;  and  Captain  and  Uin. 
Braddell  could  only  be  liable  if  tb(^ 
authorised  the  doctor  to  do  what  he  did} 
and  he  did  it,  without  such  consent  or 
submission.  I  think  there  was  no  en- 
dence  against  Captain  and  Mrs.  BraddelL 
As  to  the  doctor,  there  might  be  a  case 
against  him,  though  there  was  not  a  case 
against  the  other  defendants.  Then,  wa> 
there  any  case  for  the  jury  as  against  Dr* 
Sutcliffe  P  I  think  Mr.  Justice  Lindlej 
would  have  been  justified  in  withdrawing 


MiOflAELMAS  1880  to  MICHAELBIAS  1881. 


449 


BradieU  {App.),  C.P. 

om  tbe  jury.  To  make  oat  an 
Dr.  Satoliffe,  the  plaintiff  most 
he  need  yiolence,  or  that  she 
oable  canse  to  believe  that  he 
bening  yiolence.  I  think  the 
town  in  the  judgment  of  Mr. 
indlej  in  the  Court  below  is 
Bven  if  there  was  any  evidence 
r.  Satcliffe  I  think  there  was 
sotion ;  and  if  the  verdict  as  to 
right  the  withdrawal  from  the 
he  case  against  Captain  and 
Idell  was  immaterial,  because, 
cliffe  did  not  assault  the  plain- 
i  not  matter  if  they  authorised 

Judgment  affirmed. 


Shaen  &  Boscoe,  for  plaintiff;  Toul- 
tb  &  Fuller,  agents  for  Atkinson, 
Pateraon,  Altrincham,  for  defendants. 
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QUEEN'S  BENCH  DIVISION.] 

THE   MEBSEY  DOCKS   AND 
HAKBOUB  BOARD  V,   LUCAS. 


toflj— "  ProftU  ^'Statutory  Be- 
-Corporations, 

piMants  were  constituted,  hy  Act 
vmentj  a  corporation  for  the 
mt  of  the  Mersey  Dock  Estate. 
t  Act  the  surplus  revenue  of  the 
y  which  was  derived  from  dock 
,  after  payment  of  interest  on 
rrawed,  was  to  he  applied  towards 
fund  for  the  extinguishment  of  the 
moneys  spent  in  the  construction 
5,  and  for  no  other  purpose  what- 
Seld,  that  these  surplus  moneys, 
ier  the  stat/ute,  could  only  he  ap^ 
particular  manner  for  the  pur^ 
ducing  the  past  deht,  and  were 
ibis  08  profits,  could  not  he  as- 
he  income-tax, 

lated  for  the  opinion  of  the 
der  the  Customs  and  Inland 
Act^  1874  (37  in  38  Vict.  c.  16. 
to  ihe  extent  of  the  liability  of 
ante  to  income-tax. 
appeUants    are    the    Mersey 


Docks  and  Harbour  Board  or  Corpora- 
tion, constituted  by  Act  of  Parliament 
for  the  management  of  the  Mersey  Dock 
Estate.  There  are  twenty-eight  mem- 
bers of  the  Board,  four  of  whom  are 
appointed  by  the  Mersey  Conservancy 
Commissioners,  and  the  remainder  are 
elected  bj  the  dock  ratepayers. 

2.  The  estate  of  the  appellants  con- 
sists of  property  at  Liverpool  and  Birken- 
head, and  comprises  wet  docks,  graving 
docks,  warehouses,  quays,  sheds,  houses 
occupied  by  dock  masters  and  other  ser- 
vants of  the  Board,  lands  acquired  under 
the  authority  of  Parliament  for  dock 
purposes,  workshops,  cranes,  machinery, 
railways  and  buildings  used  for  and 
known  as  the  dock  of&ces. 

3.  The  estate  is  vested  in  the  appel- 
lants by  virtue  of  the  Mersey  Docks 
and  Harbours  Act,  1857.  There  are  no 
shareholders  nor  any  persons  individually 
interested  or  entitled  to  share  the  sur- 
plus (if  any)  that  may  arise  from  the 
estate. 

4.  A  large  part  of  the  estate  has  been 
acquired  and  constructed  by  means  of 
money  borrowed  from  time  to  time  in 
that  behalf  on  the  security  of  the  rates 
hereinafter  mentioned,  under  statutory 
powers.  These  loans  are  represented  by 
bonds  of  the  board,  bearing  interest. 
The  amount  of  the  debt  is  about 
14,000,000Z. 

5.  The  revenue  of  the  appellants 
is  derived  from  the  under-mentioned 
sources,  the  assessment  collection  and 
application  of  the  same  being  directed 
and  controlled  by  Act  of  Parliament : — 

(1)  Dock  tonnage  rate  on  ships  enter- 
ing into  or  leaving  the  docks. 

(2)  Dock  dues  on  goods  imported 
into  or  exported  from  the  port  of  Liver- 
pool, and  brought  into  the  docks,  or 
landed  at,  or  deposited  upon  or  carried 
over  any  of  the  appellants'  quays,  piers, 
landing  stages  or  land. 

(3)  Town  dues  on  goods  imported 
into  or  exported  from  the  port  of  Liver- 
pool. 

(4)  Anchorage  dues  on  yessels  anchor- 
ing in  the  Mersey. 

(5)  Harbour  rates  paid  by  veesels 
entering  or  leaving  the  Mersey,  but  not 
using  the  appellants'  docks. 

8M 
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(6)  Charges  for  nnloading  and  hons- 
ing  in  and  delivering  from  the  appel- 
lants' warehouses  goods  from  vessels. 

(7)  Quay  rents  levied  in  respeot  of 
goods  not  removed  by  the  owners  from 
the  qaay  within  the  prescribed  time, 
and  rents  for  qnay  space  occupied  by 
owners  of  goods  by  permission  of  the 
board. 

(8)  Bental  of  various  properties  be- 
longing to  the  board,  and  occupied  for 
the  storage  of  timber,  as  shipbuilding 
yards,  stores,  coal-yards,  <fec. 

(9)  Payments  made  by  shipowners 
for  the  special  appropriation  to  their  use 
of  quay  space. 

(10)  Charges  made  for  the  use  of 
cranes  and  machinery,  and  tolls  levied 
for  the  use  of  the  appellants'  dock  rail- 
ways. 

6.  Subject  to  certain  provisions  of  the 
Mersey  Docks  and  Harbour  Act,  1857, 
which  are  not  material  for  the  purposes 
of  this  case,  and  subject  also  to  certain 
special  directions  hereinafter  mentioned, 
the  application  of  the  revenue  of  the  ap- 
pellants is  governed  by  the  284th  section 
of  the  Mersey  Dock  Act  and  Consolida- 
tion Act,  1858.  In  that  Act  (section  3) 
the  word  **  rates  "  is  defined  as  including 
"  dock  rates,  tonnage  rates,  graving- 
dock  rates,  harbour  rates,  wharf  rates, 
warehouse  rates,  town  dues,  anchorage 
dues  and  other  rates  and  dues,  or  pay- 
ments in  the  nature  thereof,  payable  to 
the  board." 

By  the  said  284th  section  it  is  pro- 
vided as  follows : — 

"  All  the  moneys  which  shall  be  col- 
lected, levied,  borrowed  and  raised  or  re- 
ceived by  the  board  under  or  by  virfcue 
of  this  Act  or  the  said  Act,  the  applica- 
tion of  which  may  not  be  otherwise  ex- 
pressly directed,  shall  be  applied  by  the 
board  in  any  order  with  respect  to 
priority  of  such  application  as  tliey  shall 
deem  expedient  for  the  following  pur- 
poses, some  or  all  of  them ;  that  is  to 
say: — 

"  In  payment  of  all  expenses  and 
charges  of  collecting  rates. 

^*  la  payment  from  time  to  time  of  all 
interest  accruing  due  on  moneys  bor- 
rowed and  to  be  borrowed,  and  in  pay- 
inent  of  the    Mersey  Docks    annuitieS| 


hereinafter  authorised  to  be  granted  ac 
cording  to  the  respective  priorities  of 
such  moneys  and  annuities  under  this 
Act. 

*'  In  the  construction  of  works  autho- 
rised to  be  erected,  established  and 
maintained  by  the  board,  and  in  support- 
ing, maintaining  and  repairing  the  saine^ 
and  in  carrying  into  execution  all  tiie 
provisions  of  this  Act,  and  of  the  Mersey 
Docks  and  Harbour  Act,  1857. 

"  And  in  the  general  managemoit, 
conducting,  securing,  preserving,  impror- 
ing,  amending,  maintaining  and  protect- 
ing the  Mersey  Dock  Estate. 

"  And  the  residue  or  surplus  of  all 
such  moneys  which  shall  remain  after 
such  application  thereof  as  aforesaid, 
shall  ^m  time  to  time  be  applied  in  or 
towards  the  repayment  of  all  prinoipal 
moneys  which  shall  have  been  borroired 
by,  or  shall  be  due  by,  the  board,  and  in 
or  towards  the  purchasing  up  and  ex- 
tinguishing of  the  Mersey  Dock  annm- 
ties,  in  the  manner  hereinafter  directed, 
until  all  such  principal  moneys  shall 
have  been  repaid,  and  all  Mersey  Dock 
annuities  shall  have  been  purchased  up 
and  extinguished;  and  when  by  the 
means  last  mentioned  all  such  principal 
moneys  shall  have  been  repaid,  and  all 
such  dock  annuities  shall  have  been  pQ^ 
chased  up  and  extinguished,  then  and  in 
such  case  the  board  shall,  and  they  are 
hereby  required  to  lower  and  reduce  the 
rates  hereby  authorised  to  be  taken,  k> 
far  as  the  same  can  be  done  in  the  then 
state  of  the  docks,  and  leaving  sufficient 
for  the  payment  of  the  expenses  of  col- 
lecting the  rates,  and  the  supporting, 
maintaining  and  repairing  the  docks,  tm 
the  general  management,  conducting, 
securing,  preserving,  improving,  amend- 
ing, maintaining  and  protecting  the 
Mersey  Estate." 

And  "  except  as  aforesaid,  such  moneys 
shall  not  be  applied  by  the  board  for  any 
other  purpose  whatsoever." 

7.  By  the  285th  section  of  the  same 
Act  it  is  provided  as  follows : — 

"  Nothmg  in  this  Act  contained  shaD 
alter  or  affect  the  question  of  the  li^ 
bility  of  any  of  the  docks  vested  in  the 
board  to  parochial  or  local  rates,  but  the 
same  shall  ^l  f^l  respeotB  be  jud^of 


MI0HAELHA8  1880  to  MICHAELMAS  1881. 


JO.] 

fey  Docks  and  Harbour  Board  v.  LucaSy  Q 

jtermined  as  if  this  Act  had  not 
asaed." 

'he  special  directions  as  to  the  ap- 
m  of  the  revenue  of  the  estate  so 
they  are  material  to  this  case,  re- 
»  the  application  of  moneys  to  a 
J  fund  for  the  repayment  of  the 
Mkl  moneys  of  the  debts,  and  are 
led  in  the  4th  section  of  the 
r  Docks  (Money)  Act,  1859,  which 
»llows : — 

order  to  make  provision  for  the 
lent  of  the  principal  moneys  which 
Jready  been  borrowed,  or  which 
3reafter  be  borrowed  by  the  board 
the  aathority  of  Parliament,  be  it 
i  that  after  payment  in  each  year 
charges  and  expenses  attending 
>llection  of  ratc^,  or  incidental 
>,  or  to  the  recovery  thereof,  and 
layment  of  all   interest  accraing 

moneys  for  the  time  being  form- 
harge  npon  snch  rates,  and  of  the 
Jinaities  aothorised  to  be  granted 

board,  and  after  payment  of  all 
9  and  expenses  of  supporting, 
ining  and  repairing  the  works  aa- 
d  to  be  erected,  established  and 
ined  by  the  board,  and  of  the 
I  management  of  the  Mersey  Dock 
,  and  of  all  reasonable  expenses 
ury  for  condacting,  securing,  pre- 
%  improving,  amending,  maintain- 
1  protecting  the  same,  the  board 
early,  and  every  year  snbseqaent 
24ifch  day  of  June,  1860,  apply  the 
I  (if  any)  of  the  rates  which  shall 

in  their  hands  after  snch  pay- 
as  aforesaid,  to  the  extent  of 
[)2.,  or  such  less  amount  as  the 
irplns  shall  be  equal  to,  in  or  to- 
the  repayment  of  some  or  any  of 
moipal  moneys  which  shall  then 
dcome  due  and  payable,  and  in  the 
sing  up  and  extinguishing  of  the 
'  Dock  annuities  which  may  be 
zisting,  according  to  the  respec- 
iorities  of  such  moneys  and  an- 
,  until  all  principal  moneys  due  on 
nritj  of  the  rates  shall  have  been 

and  all  Mersey  Dock  annuities 
lave  been  purchased  up  and  extin- 
Ij  and  subject  to   the  provisions 

contained,  all  rates  and  other 
I  which  shall  be  collected,  levied, 
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borrowed  or  received  under,  or  by  virtue 
of,  the  said  recited  Acts,  or  either  of 
them,  or  of  this  Act,  the  application  of 
which  may  not  be  otherwise  expressly 
directed,  shall  and  may  be  applied  by 
the  board  according  to  the  provisions  for 
that  purpose  contained  in  section  284  of 
the  Mersey  Dock  Acts  Consolidation 
Act,  1858." 

The  word  *'  rates  "  in  the  above  sec- 
tion has  the  same  meaning  as  is  assigned 
to  it  by  the  Mersey  Dock  Acts  Consoli- 
dation Act,  1858. 

9.  The  appellants  (as  directed  by  the 
above-mentioned  Act,  1857)  make  up 
year  by  year  an  account  shewing  their 
total  receipts  and  expenditure,  and  the 
appropriation  of  the  surplus  (if  any)  of 
the  former  over  the  latter.  If,  after  pay- 
ment of  interest  on  the  debt  and  provi- 
ding for  the  prescribed  sum  to  be  placed 
to  the  sinking-fund  account,  there  re- 
mains any  balance  to  the  credit  of  the 
general  account,  the  amount  is  carried 
forward  to  the  next  year's  account  and 
employed  for  the  general  purposes  of  the 
trust  and  in  meeting  accruing  liabilities. 

10.  In  the  annual  account — which  was 
made  up  to  the  Ist  of  July,  1872 — the 
total  amount  of  the  net  receipts  of  the 
appellants  was  697,964Z.,  and  out  of  that 
sum,  after  providing  for  the  payment  of 
interest  on  the  debt,  the  sum  of  100,000Z. 
was  placed  to  the  sinking  fund  account, 
and  a  surplus  was  carried  forward  to  the 
next  year's  account. 

11.  By  the  Act  36  &  37  Vict.  c.  18, 
income-tax  at  the  rate  of  threepence  in 
the  pound  was  imposed  for  the  year  com- 
mencing the  6th  day  of  April,  1873,  in 
respect  of  all  property,  profits  and  gains 
mentioned  or  described  as  chargeable 
under  schedules  A,  C,  D  or  E  of  the  Act 
16  <fc  17  Vict.  c.  34,  and  all  such  provi- 
sions contained  in  any  Act  relating  to 
income-tax  as  were  in  force  on  the  5th 
day  of  April,  1873,  were  made  applicable 
to  the  income-tax  so  imposed. 

The  provisions  of  the  Acts  relating  to 
income-tax  which  have  the  most  material 
bearing  upon  the  question  in  this  case, 
are  No.  UI.  of  schedule  A  in  section  60 
of  5  &  6  Vict.  c.  35,  section  102  of  the 
same  Act  and  section  8  of  29  <fe  30 
Vict.  c.  36. 
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In  making  a  retnrn  for  assessment  of 
income-tax  by  the  commissioners  acting 
nnder  schedule  D  for  the  year  1873-74, 
the  liability  of  the  appellants  was  stated 
at  the  amount  due  and  payable  by  them 
for  interest  on  the  debt  during  the  year 
of  assessment,  being  the  sum  of532,252Z. 

The  respondent  was  dissatisfied  with 
the  amount  stated  in  the  return,  and  by 
surcharge  the  sum  of  532,252Z.  has  in- 
creased to  697,964Z.  as  the  profits  of  the 
preceding  year  of  the  concern  under  the 
management  of  the  appellants. 

The  appellants  gave  notice  of  appeal 
to  the  commissioners,  and  upon  the  hear- 
ing of  the  appeal  contended  that  the 
liability  to  income-tax  (if  any)  did  not 
extend  beyond  the  sum  which  was  paid 
as  interest  upon  the  debt,  and  ought  not 
to  extend  to  the  said  sum  of  100,000Z. 
carried  from  the  revenue  to  the  sinking 
fund  account,  or  to  the  surplus  carried 
forward  to  the  next  year's  account.  On 
the  other  hand  it  was  contended  on  behalf 
of  the  respondent  that  under  the  provi- 
sions of  the  Income- Tax  Acts  the  appel- 
lants were  liable  to  assessment  to  income- 
tax  in  respect  of  the  profits  arising  or 
accruing  to  them  from  the  concern  under 
their  management,  and  not  in  respect  of 
interest  due  or  payable  by  them,  and 
that  for  the  purpose  of  ascertaining  the 
amount  for  such  assessment,  the  total 
amount  of  their  receipts  should  be  taken, 
from  which  there  should  be  deducted  the 
cost  of  working,  maintaining  and  re- 
pairing the  sources  of  income,  but  not 
the  interest  payable  upon  the  debt,  nor 
the  sum  of  100,000Z.  The  commissioners 
confirmed  the  surcharge  in  the  sum  of 
697,9642.,  and  the  question  for  the  opinion 
of  the  Court  was,  whether  the  assessment 
made  upon  697,9642.  was  the  proper 
assessment,  or  whether  it  should  have 
been  made  upon  the  sum  of  532,2522. 

Benjamin  and  Bigharriy  for  the  appel- 
lants.— Inasmuch  as  under  the  special 
Acts  the  profits  accruing  to  the  corpora- 
tion arc  not  to  be  applied  to  anybody, 
such  profits  are  not  liable  to  be  assessed 
under  the  Income-Tax  Acts.  None  of 
the  surplus  income  is  available  as  profits, 
but  goes  to  pay  ofif  debts  which  the  cor- 
poration   are    bound   under  the  special 


terms  of  the  Act  of  Parliament  to  get 
rid  of  by  these  means.     The  point  raised 
is  completely  covered  by  the  decision  in 
The  Olasgow  Oorporatton  Water  Oameui- 
sioners  v.  The  Solicitor  of  Inland  Beveim 
(1),  determined  in  the  Court  of  Session 
in  1875.     Thero    the    Glasgow    Water 
Commissioners  were  authorised  under  i 
local  Act  of  Parliament  to  borrow  monqr 
on  annuities  and  mortgages,  and  to  so- 
quire  the  works  of  certain  private  water 
companies,  and  were  required  to  levy  i 
rate  sufficient  along  with  the  other  in* 
come  to  cover  all  annual  expenses,  indn- 
ding  a  sum  of  not  less  than  one  percent 
on  the  money  borrowed,  to  be  accnmnkted 
as  a  sinking  fund  for  the  redemption  of 
the  annuities  and  mortgages,  and  to  be 
applied  to  no  other  purpose,  any  balanoe 
to  be  applied  to  reduce  the  rates  of  the 
following  year.     And  the  Court  held  tint 
the  surplus,  after  paying  expenses,  was 
not  assessable  as  profits  under  the  In- 
come-Tax Acts.      The  respondents  will 
doubtless  endeavour  to  bring  the  preseet 
case  within  the  principle  laid  down  is 
TJie  Attamey-Oeneral  v.  Black  (2),  when 
the  Brighton  Corporation  were  heldliaUo 
to  pay  income-tax  in  respect  of  a  coil 
duty  levied  by  them.     But  in  that  osae 
the  duty  was  of  the  nature  of  a  toll,  sod 
was  levied  from  whatever  persons  landed 
coals,  whether  inhabitants  of  Brighton  or 
strangers.     Moreover,  that  case  was  de- 
cided in  1871,  and  was  cited  and  relied 
on  by  the   Crown  in  The  Olasgow  (kr^ 
poration   Water   Oase  (1),  but  was  dis- 
tinguished  by   the  Judges.      The  Lord 
President,  in  delivering  the  judgment  oi 
the  Court,  said,  in  reference  to  Bkid'i 
Gase  (2),  "  There  it  must  be  observed  the 
commissioners  were  making  a  profit  oat 
of  a  tax  levied  upon  the  lieges  geneiallf, 
and  were  applying  the  proceeds  of  that 
tax    for  the  benefit  of   the  commnnitf 
which  they   represented,    and    therefore 
they  were  held,  most  justly  I  think,  to  be 
making  profit,   no  doubt  not  for  indi* 
vidual  profit,  but  for  corporate  benefit 
And  Lord  Ardmillan  said,  "Where there 
is  an  excess  of  revenue  over  the  neoes- 

(1)  Court  of  Session  Cas.  (4th  ser.)  toL  ii-P* 
708. 

(2)  40  Law  J.  Bep.  £xch.  19i ;  Law  Bep.  « 
Exch.  78. 
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i^penditure  for  distribution,  if  a 
mj  Toluntarilj  uses  that  excess  of 
le  to  pay  off  their  debt  by  the  for- 
a  of  a  sinking  fund,   a    question 

very  well  be  raised  whether,  that 
their  voluntary  use  of  f ands  which 
have  been  profit  if  not  so  applied, 
night  not  still  be  liable  for  income- 
Bat  here  the  statute,  not  the  will 
)  company,  applies  the  whole  excess 
s  erection  of  the  sinking  fund,  and 
atutory  result  of  the  application  of 
noney  is  the  ultimate  diminution, 
i  may  be,  the  ultimate  extinction,  of 
saessment.  The  statute  not  only 
rises  but  directs  the  appropriation  of 
loney,  and  that  being  the  case,  I  do 
bink  that  this  sum  applied  under 
owers  and  by  the  direction  of  the 
9  for  the  purposes  of  the  statute  can 
isidered  as  income.'' 

SoUeitor' General  (with  him  The 
ey-Oeneralejid  Dicey),  for  the  Crown. 
\  fiJlacy  of  the  appellants'  argument 
I  confounding  profits  with  the  way 
ich  profits  shall  be  applied.  The 
ills  within  the  principle  laid  down 
s  Attorney 'Oeneral    v.    Black   (2), 

it  was  held  that  "  profits  such  as 
were  liable  to  pay  income-tax,  not- 
anding  an  express  provision  as  to 
umer  in  which  the  surplus  should  be 
d."    With  reference  to  the  Glasgow 

Ocue   (1),  the  judgment   of    the 

can  be  supported  on  other  grounds. 

a  rate  was  levied  on  all  the  inhabit- 

ind  if  the  income  had  been  taxable 

feet  would  be  to  tax  a  rate — see 

bflervations  of  the  Judges  in  The 

i  Revenue  v.  The  Glasgow  Oorpora- 

^  Gommissioners   (3),  decided    in 

which  strongly  support  the  respon- 

contention. 

)Vl,  J. — I  am  of  opinion  that  the 
ants  are  entitled  to  our  judgment. 
are  three  Mersey  Dock  Acts,  one 
57,  which  relates  to  the  general 
>ter  of  the  Mersey  Docks,  and  which 
1  not  go  through,  and  which  also 
firom  what  sources  the  revenue  is  to 
rived,  namely,  from  dock  tonnage, 
does,  &o.,  all  of  which  by  section  6 

(8)  18  Scottish  Law  Bep.  556. 
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of  the  subsequent  Act  of  1858  are  de- 
nominated rates.  They  are  to  include 
dock  rates,  tonnage  rates,  graving-dock 
rates  and  several  others,  which  I  need  not 
enumerate.  Then  the  284th  section  of 
that  Act  provides  in  what  way  the.moueys 
which  shall  be  collected,  levied,  borrowed 
and  raised  or  received  by  the  board  under 
and  by  virtue  of  either  of  the  two  Acts 
shall  be  used,  and  then  points  out  the 
manner  in  which  they  shall  be  used — that 
is  to  say,  in  the  payment  of  expenses  of 
collecting,  the  payment  of  interest,  the 
construction  of  works  and  the  general 
management  and  maintaining  of  the 
estate.  Then  it  provides  this,  upon  which 
the  question  mainly  turns :  **  The  residue 
or  surplus  of  all  such  moneys  which 
shall  remain  after  such  application  thereof 
as  aforesaid  shall  from  time  to  time  be 
applied  in  or  towards  the  repayment  of 
all  principal  moneys  which  shall  have 
been  borrowed  by  or  shall  be  due  by  the 
board,  and  in  or  towards  the  purchasing 
up  and  extinguishing  of  the  Mersey  Dock 
annuities  in  the  manner  hereinafter 
directed  until  all  such  principal  moneys 
shall  have  been  repaid,  and  all  Mersey 
Dock  annuities  shall  have  been  purchased 
up  and  extinguished ;  and  when  by  the 
means  last  mentioned  all  such  principal 
moneys  shall  have  been  repaid,  and  all 
such  dock  annuities  shall  have  been  pur- 
chased up  and  extinguished,  then  and  in 
such  case  the  board  shall,  and  they  are 
hereby  required  to  lower  and  reduce  the 
rates  hereby  authorised  to  be  taken  so 
far  as  the  same  can  be  done  in  the  then 
state  of  the  docks,  and  leaving  sufficient 
for  the  payment  of  the  expenses  of  collect- 
ing the  rates,  and  the  supporting,  main- 
taining and  repairing  the  docks,  and 
the  general  management,  conducting,  se- 
curing, preserving,  improving,  amend- 
ing, maintaining  and  protecting  the 
Mersey  Dock  Estate."  Then  come  the 
words,  "  And,  except  as  aforesaid,  such 
moneys  shall  not  be  applied  by  the  board 
for  any  other  purpose  whatsoever."  Now 
here  the  appellants  are  willing  to  pay, 
and  it  is  assumed  that  they  will  pay,  in- 
come-tax upon  the  interest  which  they 
pay  to  the  lenders  of  certain  money,  and 
to  certain  annuities.  They  do  not  pay 
that  income-tax  upon  the  profit  whicn 
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they  themselves  received,  but  they  pay  it 
as  interest  due  by  the  persons  who  receive 
the  profit  in  the  shape  of  interest  upon 
their  bonds  or  the  annuities.  They  take 
it  exactly  in  the  same  way  as  tenants 
take  the  income-tax  of  their  landlords. 
It  is  a  simple  mode  of  securing  the  duties 
being  paid  without  any  evasion  of  duty. 
It  does  not  matter  to  the  person  who  has 
to  pay  the  money  where  the  money  goes, 
and  therefore  it  is  a  more  secure  way  for 
the  Gx)vernment  to  take  it  from  the  per- 
son paying,  although  the  income-tax  is 
really  paid  by  the  person  for  whom  the 
person  furnishing  the  money  acts  for  that 
purpose  as  agent.  Upon  that  there  is  no 
dispute  in  this  case. 

Then  the  question  is,  Are  they  liable  to 
pay  income-tax  upon  this  surplus  beyond 
all  the  moneys  which  are  paid  in  the  re- 
duction or  redemption  of  their  debt,  and 
paid  in  the  expense  of  maintaining  and 
carrying  on  the  undertaking  ?  The  ar- 
gument for  the  appellants  is  that  that  is 
not  in  any  sense  profit  to  them,  that  tbey 
did  not  get  anything  out  of  it  in  any 
sense  for  themselves,  nor  did  they  get  it 
as  a  body  receiving  a  fund  and  exercising 
their  volition  (if  I  may  use  the  expres- 
sion) in  its  distribution,  being  able  to 
distribute  it  to  the  beneficiary  parties  they 
represent,  but  they  get  nothing  at  all. 
As  fast  as  the  money  is  received  it  is 
appropriated  by  the  statute  itself  to  a 
particular  use,  and  therefore  they  never 
get  any  profit,  or,  if  it  can  be  said  that 
they  nominally  received  it  into  their 
hands,  and  that  it  in  that  sense  could  be 
called  profit,  then  it  is  a  profit  which  by 
force  of  the  statute  must  immediately 
pass  out  of  their  hands ;  and  therefore  it  is 
not  a  profit  in  the  sense  of  the  Income- Tax 
Statute. 

Now  I  am  of  opinion  that  this  is 
the  correct  construction  of  the  diiBTerent 
clauses  of  the  Act.  In  addition  to  the 
section  of  the  Act  of  1858  there  is  a  sec- 
tion in  the  Act  of  1859  which  says  that 
the  board  **  shall  yearly  and  every  year 
subsequent  to  the  24th  day  of  June,  1860, 
apply  the  surplus  (if  any)  of  the  rates 
which  shall  remain  in  their  hands  after 
such  payments  as  aforesaid  to  the  extent 
of  100,000Z.,  or  such  less  amount  as  the 
said  surplus  shall  be  equal  to,  in  or  to- 


wards the  repayment  of  some  or  any  of 
the  principal  moneys  which  shall  iken  be 
due  and  owing  on  the  security  of  the 
rates,  and  which  then  have  become  doe 
and  payable,- and  in  the  purchasing  np 
and  extinguishing  of  the  Mersey  Dock 
annuities    which   may  then  be  existmg 
according  to  the  respective  priorities  of 
such  moneys  and  annuities  until  all  prin- 
cipal moneys  due  on  the  security  of  the 
rates  shall  have  been  repaid ;  "  and  '*  sub- 
ject to  the  provisions  herein  contained  sll 
rates  and  other  moneys  which  shall  be 
collected,  levied  and  borrowed  and  raised 
or  received  under  or  by  virtue  of  the  said 
recited  Acts  or  either  of  them  or  of  thii 
Act,  the  application  of  which  may  Dot  be 
otherwise  expressly  directed,  shall  and 
may  be  applied  by  the  board  acoordiog 
to  the  provision  for  that  purpose  con- 
tained in  section  284  of  the  Mersey  Dock 
Acts  Consolidation  Act^  1858."    To  pot 
it  shortly,  therefore,  this  surplus  fiuid, 
after  being  used  to  pay  up  all  these  an- 
nuities, and  these  debts  which  they  owe 
to  the  persons  who  had  lent  them  monej, 
whether  upon  bonds  or  in  the  shape  of 
annuities,  or  in  any  other  way,  is  to  be 
applied  as  directed  in  the  284th  section 
of  the  Act  of  1858,  and  that  directs,  as  I 
have  already  read,  that  it  shall  be  applied 
by  the  board  to  lower  and  reduoe  the 
rates,   and   "except   as    aforesaid,  each 
moneys  shall  not  be  applied  to  any  othtf 
purpose  whatsoever."     Beading  that  as 
I  do,  I  have  the  greatest  possible  diffi- 
culty in  seeing  what  the  argument  was 
against  the  appellants,  because  it  seemed 
to  me  an  absolute  and  statutory  applioa* 
tion  for  the  money,  and  that  the  mon^ 
could  not  therefore  be  called  profit  is 
the  hands  of  the  person  who  reoeiTed 
it,  because  he  was  directed  to  use  it 
for  the  purpose  mentioned  in  the  Ao^ 
and  the  Act  of  Parliament  directed  hiffl 
not  to   apply   it  to  any   other  purpose 
whatsoever.     It  is  said   that  this  pro- 
vision is  subject  to  paying  income-tax; 
but  certainly  in  words  it  is  not  so  subject 
In  the  case  of  the  AUomey-Oenertd  t 
Black  (2)  there  was  nothing  like  the  pro- 
hibitory clause,  which  there  is  in  tlusActi 
to  say  nothing  of  other  differences.  There 
being  there  a  certain  surplus  which  went 
over  to  the  taxpayers  generally,  it  wbb 
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was  subject  to  income-tax  on  the 
1,  amongfst  others,  that  it  was  to  go 
mmon  rand — in  other  words,  to  the 
m  profit  of  the  Corporation  of 
on,  and  was  to  be  nsed  for  all  pnr- 
fco  which  they  thought  proper  to 
nriate  it.  That  was  the  distinction 
in  the  Glasgow  Water  Oase  (1), 
was  more  like  the  present  case  than 
I  the  Attomey^Oeneral  v.  Black  (2), 
gh  not  as  strong  as  the  present 
because  in  that  case,  as  £ftr  as  I 
[fathered,  there  were  no  such  pro- 
y  words  as  here  occur  at  the  end 
I  284th  section.  There  the  words 
hat  the  surplus  should  be  applied  in 
Dg  the  domestic  rate — the  water- 
It  was  a  water  company  of  a  public 
»y  and  the  surplus  was  to  be  applied 
ncing  the  domestic  water-rate.  The 
there  held  that  the  surplus  was  not 
bo  income-tax,  and  that  it  was  distin- 
Jble  from  the  previous  case  of  The 
ey-GhneralY.  Black  (2)  on  the  ground 
hare  was  a  statutory  provision  for 
^plication  of  the  surplus,  and  that 
rplns  was  not  to  be  applied  at  the 
taon  of  any  body  of  people,  or  for 
articular  benefit  of  any  body  of 
t.  It  appears  to  me  that,  assuming 
ase  to  be  good  law  (and  it  is  not 
ed  by  the  Solicitor-Geueral),  this 
8  a  f&rUori  considerably  stronger 
>Qr  of  the  appellants,  because  it  has 
)  elements,  as  far  as  I  can  see,  of  the 
no  Water  Case  (1),  and  it  has,  plus 
this  prohibitory  clause,  that  the 
f  shall  not  be  applied  to  any  other 
88  whatsoever.  The  only  answer 
3aa  be  applied  to  these  words  is, 
in  some  previous  cases  parochial 
have  been  held  to  take  precedence 
tatnte  directing  the  application  of 
n  moneys.  I  do  not  see  how  that 
I  any  way  affect  the  respondents ; 
re  the  liability  to  pay  parochial  taxes 
ireflsly  maintained,  and  that  fact, 
seems  to  me,  tends  to  strengthen 
ippellants'  case,  for  I  should  cer- 
'  have  expected  a  similar  provi- 
to  have  been  made  as  reearas  the 
ent  of  the  income-tax  had  the  Legis- 
I  so  intended.  For  these  reasons  I 
^  opinion  that  the  appellants  are  en- 
ip  our  judgment, 
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LiNDLET,  J. — I  am  of  the  same  opinion. 
I  think ^rima/acie  the  Solicitor- General's 
argument  was  well  founded  ;  that  looking 
at  the  word  ** profit"  in  the  Act,  that 
means  what  "profits"  ordinarily  mean, 
namely,  the  balance  of  receipts  over  expen- 
diture necessary  to  make  the  income ;  and 
when  you  have  got  profits  in  that  sense, 
without  anything  further,  income-tax  is 
doubtless  payable.  But,  after  all,  in  dealing 
with  any  particular  case  where  you  have 
several  Acts  of  Parliament  to  consider, 
you  must  consider  them  all  together.  Now 
there  is  a  general  Act  passed  since  the 
special  Act,  which  says  how  certain  re- 
ceipts are  to  be  applied,  and  says  nega- 
tively that  those  moneys  so  received  are 
not  to  be  applied  in  any  other  way.  To 
make  it  plainer  still,  there  is  a  provision 
to  the  effect  that  nothing  in  that  Act 
shall  exempt  this  Board  from  liability  to 
parochial  or  local  rates.  All  we  have  to 
do  is  to  construe  this  Act  of  Parliament ; 
and  it  appears  to  me  it  is  quite  impossible 
to  hold  that  the  combined  effect  of  the 
three  special  Acts  of  Parliament  and  the 
Income. Tax  Act  is  to  make  income-tax 
payable  out  of  these  receipts,  or  any  por- 
tion of  them.  I  rely  upon  the  general 
words  of  this  Act  of  Parliament,  and  the 
authorities  do  not  appear  to  me  to  throw 
much  light  upon  it.  The  Oas  Works  Case 
(3)  turned  upon  Acts  of  Parliament 
which  have  not  got  those  negative  words, 
and  without  those  the  decision  in  the 
OoA  Works  Case  (8)  might  perhaps  be 
applicable.  I  rely  entirely  on  the  word- 
ing of  this  special  Act  of  Parliament, 
which  is  inconsistent  with  the  theory  that 
income-tax  is  payable.  Our  judgment 
will  therefore  be  for  the  appellants  (4). 

Judgment  for  appellants. 


Solicitors — Gregory,  Rowdiffes  &  Ck>.,  agents  for 
A.  T.  Squarey,  Liverpool,  for  appellants ;  Solici- 
tor 10  Inland  Reveniie,  for  respondent. 


(4)  See  Tke  Mayor  of  Worcester  v.  ne  Assess- 
ment Committee  of  the  Droitmch  Union,  46  Law  J. 
Rep..M.C.  241. 
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[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
THE  COURT  OF  APPEAL.] 

1881       "1 

M        h'4     I  HAMILTON  V,  CHAINB. 

M^  K  '   (         (morgan,  claimant.)* 

BiU  of  Sale — Statement  of  Oonsidera^ 
tionr-Bills  of  Sale  Act,  1878  (41  ^  42 
Vict,  c.  31),  8,  8. 

In  a  hill  of  sale  the  consideration  was 
staied  to  Z>e»**700Z.,  now  in  hand,  paid.** 
On  the  making  of  the  bill  of  sale  the 
grantee  gave  the  grantor  two  cheques 
amounting  to  7001.,  and,  under  a  previous 
arrangement  between  them,  the  cheqites  were 
cashed,  and  out  of  the  proceeds  the  sum  of 
7Z.  10*.  ca^h,  together  with  a  promissory 
note  far  \0l.,  was  paid  to  the  grantee  for 
"  commission  on  the  loan  and  expenses  " ; — 
Held  {affirming  the  judgment  of  the  Queen's 
Bench  Division),  that  the  consideration  was 
not  truly  stated  so  as  to  satisfy  section  8  of 
the  Bills  of  Sale  Act,  1878. 

This  was  an  appeal,  hj  way  of  Case 
stated,  from  the  decision  of  a  Gonnty 
Court  Judge  on  an  interpleader  issue,  in- 
volving a  question  of  the  sufficiency  of 
the  statement  of  consideration  in  a  Bill 
of  Sale. 

The  facts,  so  far  as  they  are  material, 
are  thus  stated  in  the  Special  Case : — 

Par.  2.  On  the  27th  of  January,  1880,, 
Mrs.  Chaine  applied  to  the  claimant  to 
advance  her  money  upon  the  security  of 
certain  household  furniture  aud  effects  at 
certain  houses — Nos.  19  and  20  Holland 
Road,  Hove. 

Par.  3.  The  said  furniture  and  effects 
had  some  time  previously  been  assigned 
by  her  to  a  third  person,  under  a  bill  of 
sale  then  outstanding,  to  secure  the  sum 
of  271Z.,  which  sum  was  then  due,  and 
Mrs.  Chaine  proposed  to  the  claimant 
that  out  of  a  portion  of  the  advance  to 
be  made  by  him  to  her  he  should  pay  off 
such  bill  of  sale.  The  claimant  assented, 
and  there  and  then,  at  Mrs.  Chaine's  re- 
quest, gave  to  the  holder  of  that  bill  of 
sale  a  cheque  for  271Z.,  which  sum  was 
paid  on  account  of  the  total  advance  to 
De  made  to  Mrs.  Chaine. 

Par.    4.    The    claimant    subsequently 

*  Coram    Bramwell,   L. J. ;    Brett,   L.J. ;    and 
Cotton,  L.J. 


pro* 
The 


offered  to  lend  Mrs.  Chaine  700Z.  in  iH, 
upon  the  seonrity  of  the  said  famitiire  and 
effects,  which  offer  Mrs.  Chaine  acoeptad. 
It  was  arranged  that  the  parties  ahonld 
meet  at  the  office  of  the  claimant's  soU* 
citor  to  complete  the  transaction  on  the 
31st  of  January,  1880. 

Par.  5.  The  parties  duly  met  as  i^gned 
on  the  said  31st  of  January,  1880.  Then 
were  present,  besides  the  claimant  and 
Mrs.  Chaine,  Mr.  Maynard,  the  solioitor, 
who  attested  the  bill  of  sale,  and  a  Mrs. 
Dawson,  who  attended  with  Mrs.  Chune, 
to  whom  Mrs.  Chaine  was  at  that  time 
indebted  in  the  sum  of  360L 

Par.  6.  At  the  said  interview  a  bill  <rf 
sale  of  the  said  furniture  and  effects  from 
Mrs.  Chaine  to  the  claimant  was 
duced  and  executed  by  Mrs.  Chaine. 
claimant  then  handed  to  Mrs.  Chaine  ha 
cheque,  payable  to  her  order  for  42911, 
being  the  balance  of  the  said  sum  of 
700Z.  after  deducting  the  2712.  previoiulj 
paid  to  the  holder  of  the  prior  bill  ojf 
sale.  Mrs.  Chaine  then  handed  the 
cheque  to  one  of  Mr.  Maynard's  clei^ 
with  instructions  to  cash  it  and  bring 
back  the  proceeds,  which  was  done. 

The  cheque  was  cashed  and  the  monflj 
brought  back  to  the  office  and  implied  m 
follows : — 

There  was  paid,  first,  to  Mrs.  Dawson 
3502.,  being  the  amount  due  to  her  from 
Mrs.  Chaine ;  second,  to  the  said  Mr. 
Maynard  there  was  paid  212.  5«.  6(L, 
being  the  amount  of  his  charges  in  ie> 
spect  of  the  preparation  of  the  bill  of 
sale  and  incidental  thereto ;  third,  71.  lOf. 
was  paid  to  or  retained  by  the  claimant 
for  commission  on  the  said  loan  and 
expenses  in  connection  therewith,  in  pa^ 
snance  of  a  previous  arrangement  to 
that  effect  between  the  claimant  and 
Mrs.  Chaine ;  and  Mrs.  Chaine  farther 
^ve  the  claimant  her  promissory  note 
for  lOZ.  also  in  respect  of  commission  on 
the  said  loan  and  expenses  in  oonneo- 
tion  therewith.  The  balance  of  the  slid 
sum  of  700Z.,  amounting  to  502.  49.  ^ 
was  paid  to  Mrs.  Chaine. 

The  said  bill  of  sale  was  put  in  on  b^ 
half  of  the  claimant  and  the  due  exeon* 
lion  thereof  by  Mrs.  Chaine  proved.  B 
comprised  the  furniture  in  qnestkminiha 
issue,  and  it  was  admitted  to  be  in  eqa- 
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ptianoe  with  ihe  provisions  of  the  Bills 
of  Sale  Act,  1878,  in  all  respects  ex- 
cept as  to  the  saffioienoy  of  the  state- 
ment of  the  consideration,  which  the 
plaintiff  alleged  did  not  comply  with  the 
provisions  of  section  8  of  that  Act.  The 
Judge  found  as  a  fact  that  the  handing 
oyer  of  the  two  cheiques  of  2712.  and 
4292.  respeotiyely  were  parts  of  the  same 
transaction,  but  gave  judgment  for  the 
defendant  on  the  ground  that,  having 
regard  to  the  payment  to  or  retention  by 
the  claimant  o(  the  sum  of  72. 10«.  on  the 
settlement  as  before  mentioned,  the  con- 
sideration for  which  the  bill  of  sale  was 
given  was  not  set  forth  within  the  above- 
mentioned  section  of  the  Bills  of  Sale 
Act,  1878. 
The  claimant  appealed. 
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Fdheram  and  Qore^  for  the  appellant, 
cited  HandynY.  BeUeley  (1),  Ex  parte  The 
NaUonal  and  Mercantile  Bank  (2),  Ew 
parte  The  Oharing  Orose^  ^c,  Bank  (3)  and 
Ex  parte  OhaUoner  (4),  as  shewing  that, 
where  the  consideration  is  stated,  if  it  be 
proved  that  the  grantor  has  had  the 
benefit  of  the  full  sum,  either  in  cash  or 
partly  in  cash  and  partly  in  repayment 
of  liabilities  actually  incurred,  it  is  suffi. 
dently  stated.  Here  the  grantor  had 
had  the  benefit  of  the  whole /OOZ.,  partly 
in  cash  and  partly  in  payment  of  liabili- 
ties  already  incurod. 

B.  T.  Beidy  for  the  respondent.— The 
words  in  the  bill  are  ''  7001.  now  in  hand, 
paid,''  as  denoting  the  consideration, 
whereas  it  was  not  really  ''in  hand, 
paid."  The  cases  cited  are  not  actually 
in  point,  but  only  to  a  certain  extent 
analogous.  True,  it  is  enough  if  the 
lender  has  in  iaat  paid  the  sum,  either  all 
to  the  borrower,  or  some  part  of  it  to 
otlien  by  his  dh'ection,  and  the  rest  to 
him,  but  there  is  no  authorify  for  holding 
that  the  lender  has  a  right  to  deduct  a 
ram  for  commissions-see  per  Qrove,  J., 
in  Hamlyn  v.  Betieley  (1).    In  Ohallo- 

(1)  49  Uw  J.  Bep.  CP.  466 ;  Law  Rep.  6 
C.P.  D.  827. 

(2)  60  Law  J.  Bep.  Chaac.  231 ;  Law  Bep.  16 
Ch.  D.  42. 

(8)  60  Law  J.  Bep.  Chanc.  167;  Law  Bep.  16 
Ch.  P.  36. 

(4)  Law  Bep.  16  Ch.  D.  260. 

-  Vol.  6Q.--<t3.,  CP.  &  Exes. 


ner^s  Oase  the  money  which  was  paid  was 
due  to  a  solicitor.     In  this  case  the  con- 
sideration was  really  6922. 10^.,  and  not^ 
as  stated,  700Z. 
Oore^  in  reply. 

Gboyb,  J. — The  County  Court  Judge 
is  right.  The  true  sum  given  was  amitllflr 
than  that  specified  as  uie  consideration 
for  the  bill  of  sale.  The  principle  would 
be  the  same  if  it  had  happened  to  be  a 
larger  sum  that  was  given,  but  in  this 
case  the  Judffe  has  found  that  a  certain 
sum  was  deducted.  In  point  of  ihct,  a 
laiger  sum  was  deducted  than  that  found 
by  the  County  Court  Judge  to  have  been 
deducted,  for  not  only  was  the  amount 
stated  really  reduced  by  tJie  71.  lOt. 
charged  for  commission,  but  the  amount 
of  the  promissoiT  note  for  102.  was  also 
given  in  diminution  of  that  amount.  As 
I  read  the  oase,  the  71. 10s.  was  never  in 
fact  paid  or  advanced  as  real  considera- 
tiou.  The  agreement  was  that  7002.  was 
to  be  advanced  in  consideration  of  certain 
furniture,  Ac.,  being  transferred  to  the 
grantee  of  the  bill  of  sale,  and  the  mort- 
gagor covenants  with  the  mortgagee  for 
interest  at  twelve  per  cent,  per  annum. 
It  is  not  quite  clear  in  the  case  of  Ex 
parte  OhaUimer  (4)  whether  interest  was 
to  be  paid  on  the  whole  sum  named  as 
the  consideration,  and  the  point  was  not 
taken  in  the  argument;  but  in  this  case 
it  is  perfectly  clear  that  it  was  intended 
to  be  paid  on  the  full  sum  of  7002.  The 
question  is.  Was  the  consideration  truly 
stated  ?  It  would  be  if  all  the  7002.  had 
been  paid  in  hand.  But,  as  a  matter  of 
fact,  7002.  was  not  paid,  because  the  sum 
of  71. 10«.  and,  in  addition,  102.  by  a  note 
of  hand,  were  g^ven  to  the  grantee  by  the 
grantor,  and  therefore  172.  lOs.  was  really 
kept  bv  or  returned  to  the  grantee  at  the 
time  of  the  transaction.  Can  it  be  said 
that  the  consideration  is  truly  stated, 
when  172.  10^.  is  retained?  What  was 
legally  the  consideration  ?  On  the  part 
of  the  grantee  the  consideration  was  the 
payment  of  money  to  the  grantor ;  on 
the  part  of  the  erantor  the  transfer  of 
the  fomiture  to  the  grantee.  The  statute 
requires  the  real  consideration  to  be  set 
forth.  This  has  not  been  done  here. 
The  real  consideration  paid  by  the  grantee 
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was  682?.  10*.,  while  the  sum  of  17?.  lOfi. 
remained  in  his  hands.     It  is  said  that 
the  grantee  may  properly  retain  part  of 
the  money,  and  cases  have  been  cited  as 
shewing    this.      Bat  that  can  only   be 
where  there  is  a  trne  debt  dae  from  the 
grantor,  such  as  the  legitimate  expenses 
of  the  bill  of  sale,  bnt  here  the  matter  in 
dispute  is  as  to  a  commission.     If  this 
commission  had,  in  fact,  been  a  pre-exist- 
ing debt,  as  if  there  were  evidence  that 
the  grantee  had  gone  to  London  or  in- 
curred   expenses,    it    might    have  been 
deducted;  but  it  was  a  commission  for 
the  very  transaction,  the  loan,  the  making 
over  the  money.    Therefore  the  real  con- 
sideration was  not  700Z.,  but  something 
less,  and  it  is  immaterial  how  much  less. 
The  Ohcmng  Cross  Bank  (3)  is  closely  in 
point,  the  only  difference  being  that  the 
sum  deducted  was  for  interest  and  not 
for  commission.     It  is  said  that  the  facts 
shew  a  prior  arrangement,  but  I  cannot 
read  it    as   ''commission    earned,''   but 
merely  when  talking  of  the  transaction, 
that  it  was  agreed  that  the  sum  of  71,  10s. 
was  to  be  deducted.     If  we  do  not  hold 
so,  we  should  let  in   all  those  matters 
which  it  was  the  object  of  the  statute  to 
prevent — that  is,  we  should  be  allowing  it 
to  be  stated  that  the  consideration  was  a 
sum   never  really  advanced,  but  partly 
kept  back  as  bonus.     This  the  Act  was 
intended  to  avoid. 

The  grantee  was  not  entitled  to  interest 
on  the  whole  amount  of  700?.,  because 
part  of  it  was  retained,  yet  in  this  case 
it  was  clearly  and  explicitly  reserved  on 
the  whole  amount,  which  distinguishes 
this  case  from  Ex  parte  OlidUomr  (4). 
The  bargain  is  not  fairly  represented  and 
the  real  transaction  is  not  truly  stated  by 
the  bill  of  sale.  I  am  therefore  of  opinion 
that  the  consideration  is  not  sufficiently 
set  forth. 

LmDLET,  J. — .1  am  of  the  same  opinion. 
The  case  is  not  free  from  difficulty,  owing 
to  the  authorities  cited,  especially  Ex 
parte  Ohalloner  (4).  The  Act  requires 
the  consideration  to  be  set  forth.  Now 
what  is  the  meaning  of  the  consideration 
for  which  the  bill  of  sale  is  given?  It 
must  mean  the  consideration  moving  to 
the  borrower.  In  this  case  that  is  said 
to  be  700?.     Is  that  true  ?    It  turns  en- 


tirely on  the  ^ts.     This  was  how  the 
700?.  was  made  up : — 


To  the  holder  of  prior  bill 

of  sale   . 
Mrs.  Dawsoo 
Money  due  to  Mr.  Maynard 
Cash  advanced 
Commission 

Total 


£    9.   d. 


271 

350 

21 

50 


0 
0 
5 

4 


7  10 


0 
0 
6 
6 
0 


700    0    0 


And  then  the  borrower  gave  the  lender 
a  promissory  note  for  10?.     The  acbul 
consideration  for  the  advance  was  tlw 
bill  of  sale  and  the  promissory  note;  tiie 
consideration     from     the     lender    tvas 
692?.  lOs.f  or,  if  the  promissory  note  be 
taken  into  account,   682?.    10s.     I  im 
rather  disposed  to  consider  the  10?.  pro- 
missory note  in  the  same  way  as  the 
71.  10s.    This  consideration,  so  aotaiUr 
advanced,  is  not  expressed  in  the  deed. 
The  interest  is,  moreover,  payable  on  700L 
at  twelve  per  cent,  per  annum.    It  k 
said  this  was  the  agreed  price  <rf  to 
advance  of  700?.     Bnt  there  new  mi 
an  advance  of  700?. ;  it  may  have  been 
the  agreed  price  of  an  advanoe  of  692?. 
But  this  is  less,  therefore  it  is  not  wfait 
is  stated  in  the  bill  of  sale.    Tun  tiie 
figures  how  you  will,  this  is  not  the  piiee 
of  an  advance  of  700?.,  but  of  692?.  Kk 
In  the  case  of  Ths  Gharing  Orots  B(mk 
(3)  there  was  a  deduction  for  interest  mi 
expenses.    But  here  it  is  not  found  that 
there  was   any    previous    arrangemeni 
The  case  of  The  Oharing  Cross  Bank  (8) 
is    most    like    this.      If,   however,  tbie 
lender  deduct  anything,  he  must  expeiB 
it,  and  he  cannot  keep  back  part  ci  tte 
alleged  advance    as  the  price  of  tint 
advance. 
The  claimant  appealed. 

Petheram  and  Oore^  for  the  daimani 
— The  consideration  is  truly  stated  in  the 
bill  of  sale  so  as  to  satisfy  section  8  d 
the  Bills  of  Sale  Act,  1878  (5).   Beading 

(5)  Section  8  of  the  Bills  of  Sale  Act,  1878(^1 
&  42  Vict.  c.  31 )  enacts  that  "  EveiT  bill  of  «!• 
to  which  this  Act  applies  shall  be  dolj  atUstid, 
and  shall  be  registered  under  this  Act  vitluD 
seven  days  after  the  making  or  giving  thereof  u^ 
shall  set  forth  the  consideration  for  vhich  Meh 
bill  of  sale  was  given ;  otherwise  snch  bill  of  m^ 
as  against  all  trustees  or  assignees  of  the  eitifee  cf 
the  person  whose  chattels,  or  any  of  then,  m 
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raplia  4  and  6  of  the  Special  Case 
ler,  it  is  clear  that  the  71.  108.  to  be 
ted  from  the  snm  advanced  was  a 
lae  to  the  grantee  when  the  advance 
lade.  If  the  grantor  had  refused  to 
he  advance,  the  grantee  could  have 
ared  from  her  the  72.  lOs.  as  damages 
each  of  the  agreement  whereby  the 
98  lost  the  profit  he  would   have 

if  the  7001.  had  been  advanced, 
sase  therefore  is  governed  by  Ex 
The  NaHonal  Mercantile  Bank;  in 
nfnes  (2)  and  Ex  parte  Ohalhner ; 

Rogers  (4).  The  case  of  The 
%g  Gross  Advance  and  Deposit  Bank; 
Parker  (3)  is  distinguishable,  be- 
there  was  no  evidence  of  an  ag^e- 
fco  lend  the  sum  stated  as  the  con- 
tion.      The  real  agreement    there 

0  lend  901.  only,  whilst  1201.  was 
med  as  the  consideration  in  the  deed. 
V.  Beidy  for  the  grantor  of  the  bill 
%  was  not  heard. 

iXWiLL,  L.J.— I  am  of  opinion  that 
ppeal  must  be  dismissed.     In  my 

the  transaction  was  this :  The 
98  of  the  bill  of  sale  says,  "  I  will 
0a  70Ql.y  but  in  truth  you  can  only 
B  6922.  10s.  The  case  therefore  is 
ipable  of  the  ingenious  argument 

has  been  addressed  to  us,  that  the 
Dent  was  to  lend  700Z.— the  71.  10*. 
a  debt  due  to  the  lender  at  the  time 

1  loan  which  he  was  entitled  to 
i.  The  substance  of  the  transaction 
igreement  that  the  deed  shall  re- 
t  the  grantee  as  having  lent  700/., 
at  the  grantor  shall  take  6922.  10s. 
the  71.  lOs.  being  called  "  com- 
n."  The  transaction  therefore  is 
thin  the  decision  in  Ex  parte  The 
uU  Mercantile  Bank;  in  re  Haynes 
I  quite  agree  that  it  is  not  right  to 
)\j  distinctions  and  refinements 
I  decisions  on  the  construction  of 

ed  in  such  bill  of  sale,  under  the  law 
to  bankruptcy  or  liquidation,  .  .  .  shall 
led  frandulent  and  void  so  far  as  regards 
^•rty  in  or  right  to  the  possession  of  any 
eomprised  in  such  bill  of  sale  which,  at 
'  the  time  of  filing  the  petition  for  bank- 
>r  liquidation,  .  .  .  and  after  the  expira- 
foch  seven  days,  are  in  the  possession,  or 
t  po— eesion,  of  the  person  making  such 
Hleb" 


the  Act  of  Parliament ;  but  here  I  am  of 
opinion  that  there  has  not  been  a  suffi- 
cient statement  of  the  consideration  for 
the  bill  of  sale  to  satisfy  the  Act. 

Brett,  L.J. — I  am  of  the  same  opinion. 
I  think  the  agreement  between  the  parties 
was  that  a  sum  should  be  stated  in  the 
bill  of  sale  as  the  consideration,  which 
was  not  the  real  sum  but  something  else. 
It  was  part  of  the  agreement  for  the  loan 
that  this  should  be  done.  It  may  be  true 
that  it  was  part  of  the  arrangement  that 
the  cheques  for  the  whole  sum  should,  in 
the  first  instance,  be  handed  over  to  the 
grantor,  but  it  was  also  part  of  the 
arrangement  that  the  whole  of  the  pro- 
ceeds of  the  two  cheques  was  not  to  go 
to  her,  and  that  part  of  the  proceeds 
should  be  paid  back  to  or  retained  by  the 
drawer  of  the  cheques.  It  is  absurd  to  call 
the  71,  lOs.  commission.  It  is  said  that 
the  case  is  like  Ex  parte  Ohalloner ;  in  re 
Rogers  (4),  in  which  the  Court  of  Appeal 
held  that  the  consideration  was  truly 
stated  when  part  of  it  was  deducted  by 
the  grantee  in  payment  of  the  costs  and 
expenses  of  preparing  the  deed.  With 
regard  to  that  decision  I  can  only  say 
that,  if  it  was  strictly  in  point  in  the 
present  case,  I  should,  of  course,  have 
followed  it,  but  with  reluctance.  For  the 
reasons  already  stated,  however,  I  do  not 
think  it  applies  here.  I  may  add  that, 
had  I  been  a  party  to  the  decision  in  Ex 
parte  The  National  Mercantile  Bank;  in 
re  Haynes  (2),  I  should  have  shared  the 
extreme  doubt  which  Lord  Justice  Bram- 
well  appears  to  have  entertained  in  that 
case. 

Cotton,  L.J. — The  question  for  our 
decision  is,  whether  the  consideration  is 
truly  stated  in  this  bill  of  sale. 

As  I  understand  the  arrangement,  the 
71.  10a.  was  to  be  deducted  from  the  700Z. 
— not  returned  after  the  consideration 
had  been  paid,  because  with  respect  to 
the  other  sum  of  lOZ.  which  the  lender 
was  to  receive  for  the  same  thing,  a  pro- 
missory note  was  given.  It  was  simply 
an  arrangement  by  which  the  lender  was 
to  retain,  as  his  own  profit,  part  of  the 
consideration  stated  to  be  paid  on  the 
bill  of  sale.    The  case  is  entirely  dia- 
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tingaiBhed  from  Ex  parte  The  National 
Mereantile  Bank ;  in  re  Haynes  (2),  where 
part  of  the  consideration  stated  on  the 
bill  of  sale  was  to  be  applied  in  payment 
of  a  debt  dne  from  the  grantor  to  the 
grantee.  It  is  said  that  Ex  parte  OhaU 
loner;  in  re  Rogers  (4)  governs  this  ease. 
There  a  sam  was  retained  for  costs 
dne  to  the  lender,  who  was  a  solicitor. 
The  case  is  entirely  distinguishable  from 
this,  for  the  solicitor's  claim  was  for 
work  done,  in  respect  of  which  he  could 
have  recovered  even  if  the  money  had 
not  been  advanced.  I  must  say  that  I 
arrived  at  my  decision  in  that  case  with 
hesitation,  and  only  because  I  thought 
we  were  bound  to  follow  Ex  parte  The 
National  and  Mercantile  Bank ;  in  re 
Haynes  (2). 

Judgment  affirmed. 


Solicitors— Venn  dr  Woodcock,  agents  for  Ghood- 
man,  Brightoo,  for  the  appellant ;  Nash  &  Field, 
agents  for  Stuckey  &  (Jo.,  Brighton,  for  the 
respondent. 


[IN  THE  COURT  OF  APPEAL] 
1881.  1  MITCHELL  AND  ANOTHER  V, 

March  21,  22.  j  homfray.* 

Und^ie  Influence — Oonfldential  Relation 
— Paiient  and  Medical  Man — Revocable 
Gift, 

At  the  trial  of  an  auction  by  the  execu- 
tors of  O.  to  recover  the  amount  of  a  gift 
of  money  made  by  0,  to  her  medical  man, 
it  was  admitted  that,  when  the  gift  was 
made,  the  relation  of  patient  and  medical 
man  existed  between  u.  and  the  defendant, 
and  that  0»  had  no  independent  advice  of 
any  kind.  In  answer  to  questions  left  to 
them  by  the  Judge,  the  jury  found  tJiat 
there  had  been  no  undue  influence  in  fact, 
or  fraud,  on  tJie  part  of  the  defendant ;  and 
that,  after  the  relation  oj  patient  and 
medical  man  had  come  to  an  end  between 
0.  and  the  defendant,  and  after  any  effect 
produced  by  it  had  been  removed,  slie  in* 
tentioTially  abode  by  what  she  had  done, 

•  Coram  Lonl  SellK)rne,  L.C. ;  Baggallay,  L. J. ; 
and  Bramwell,  L.  J. 


The  Judge  was  not  asked  to  leave,  and  dii 
not  leave,  to  tJie  jury  the  quettion  wheUktr 
O.,  when  she  made  the  g^  or  eubtequmUlg, 
knew  that  it  was  revocable,  and  he  entered 
judgment  for  the  defendant  upon  the  fitid' 
ings : — Held,  that  as  the  effeet  of  thefaid- 
ings  wa^  that  O.,  after  the  relaiion  and  m- 
fluence  had  eeased,  deliberately  determntei 
slie  would  not  revoke  the  gift,  whether  or 
not  it  uHis  revocable,  the  judgment  w§t 
rightly  entered. 

Appeal  from  a  judgment  of  Stephen, 
J.,  at  the  trial. 

The  action  was  brought  by  the  ei- 
ecutors  of  the  will  of  Mrs.  Geldaid  to 
reooYcr  a  sum  of  800Z.  from  the  drfsn* 
dant. 

The  case  was  first  tried   at  Durina 
Summer  Assizes,  1879,  before  Stephen,  J., 
and  a  special  jury.     A  verdict  was  tlm 
given  for  the  defendant,  and  the  Ex* 
chequer  Division  subsequenUj  diseharged 
a  rule  nisi  for  a  new  trial,  obtained  by  the 
plaintiff.    On  appeal  the  Court  of  Appail 
at  Westminster  set  aside  the  verdict,  snd 
ordered  a  new  trial,  the  Court  suggestiif 
the  questions  which  might  be  Im  to  the 
jury  on  the  second  trial.    The  three  M 
questions  set  out  (post)  were  among  the 
questions  so  suggested;   the  other  two 
questions  became  unnecessary  throngii 
the  admissions  at  the  trial. 

The  case  was  tried  a  second  time  befora 
Stephen,  J.,  and  a  special  jury  at  the 
Leeds  Sunmier  Assizes  of  1880. 

The  following  were  the  material  ftcte.*— 

In  the  year  1871,  Mrs.  Oeldard,  aswtt 
alleged  by  the  defendant,  gave  him  two 
cheques,  for  bOOl.  and  300^  respectiTolXi 
in  order  to  enable  him  to  buy  a  lt0QM> 
Mrs.  Oeldard  was  then  living  at  Gainford, 
and  the  defendant  was,  and  had  for  BOOie 
time  been,  her  mediceJ  man.  The  gift) 
according  to  the  defendant's  evidenoa, 
was  made  in  accordance  with  the  wiflh 
of  Mrs.  Oeldard's  husband,  who  had  died 
some  time  previously,  and  whom  the 
defendant  had  also  attended  for  a  ]ot% 
period  as  medical  man.  The  defendant  i 
evidence  further  was,  that  he  volunteered 
to  pay  Mrs.  GK)ldard  a  life  annuity  of  ^i 
and  that  he  did  so  from  the  time  of  the 
:ift  to  himself  until   her  decease,  Hn. 

)ldard,  on   several  occasionSi  signing 
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Is  drawn  up  hj  the  defendant  in 
Uowing  form  :— 

BoeiTed  from  Dr.  Homfraj  the  sam 
2.1  for  half-year's  life  annuity  in 
mition  of  a  free  gift  of  8()02/' 
1872  Mrs.  Geldard  lefb  Gainford  and 
to  reside  at  Barnard  Castle,  abont 
miles  distant,  and  the  defendant  then 
I  to  act  as  her  medical  man.  She 
at  Barnard  Castle  till  her  death, 
happened  in  July,  1876. 
ms  admitted  at  the  trial  that  Mrs. 
rd  had  no  independent  advice  of 
ind  when  the  gifb  was  made,  and 
kt  that  time  he  was  acting  as  her 
al  adviser. 

I  following  were  the  questions  left 
»phen,   J.,  to  the  jury,  and  their 


W9A  the  advance  of  800Z.  a  loan  or 

a  gift  i^A.  A  gift. 
f  there  was  a  gift,  was  there  undue 
108  in  fact  ? — A.  No. 
!)id  the  relation  of  patient  and 
al  man  between  Mrs.  Qeldard  and 
[omfray  oome  to  an  end  when  she 
to  Barnard  Castle  in  1872,  and  did 
jMdard,  after  that  relationship  had 
mded,  and  after  any  effect  produced 

had  been  removed,   intentionally 
hj  what  she  had  done  P — A,  Yes. 
Ht  as  the  signature  of  the .  receipts 
led  from  Mrs.  Geldard  by  fraud  ? — 
>• 

phen,  J.,  entered  judgment  for  the 
tant  on  the  findings  of  the  jury. 
huntifis  appealed. 

hjf  Seymour  and  OJiadwyck  Healey 
98  with  them),  for  the  plaintiffs. — 
uent  should  have  been  entered  for 
aintiffB  on  the  findings.  The  jury 
in  efiEect  found  that  the  deceased 
lerer  had  any  independent  advice, 
lat  she  merely  did  not  revoke  her 
In  all  cases  of  confidential  relation 
ms  of  shewing  that  the  giver  had 
stent  and  independent  advice  is  upon 
irson  seeking  to  benefit  by  the  gift. 
9  ▼.  Bate  (1)  is  directly  in  point  in 
aintiffs*  £ftvour,  and  the  same  prin- 
Ib  to  be  found  in  many  other  autho- 

t6  Law  J.  Bep.  Chane.  267;  Law  Rep. 
c  App.  252. 


rities— Den^  v.  Bennett  (2),  Anderson  v. 
Ebsworth  (3)  and  Stump  v.  Oahy  (4). 

There  was  no  confirmation  of  the  gift, 
and  the  jury  were  not  asked,  as  they 
should  have  been,  whether  Mrs.  Geldard 
knew  that  the  gift  was  revocable. 

A.  Wills  (Candy  with  him),  for  the 
defendant. — Judgment  was  rightly  en- 
tered for  the  defendant  upon  the  findings, 
and  especially  upon  the  third.  There 
was  strong  evidence  of  confirmation  of  the 
gift  by  Mrs.  Geldard,  a  considerable  time 
having  elapsed  between  the  date  when 
the  relation  of  patient  and  medical  man 
ceased  between  her  and  the  defendant — 
Oregory  v.  Gregory  (5).  The  receipts 
also  are  confirmation.  It  does  not  lie 
upon  the  defendant  to  shew  afiSirmatively 
that  the  giver  knew  the  gift  was  impeach- 
able. There  need  be  no  positive  acts 
of  confirmation ;  mere  acquiescence,  after 
the  confidential  relation  has  ceased,  is 
enough  to  render  valid  the  gift — Wright 
V.  Vanderplank  (6).  Knowledge  on  Mrs. 
Geldard's  part  is  to  be  presumed,  and  the 
onus  probatidi  is  on  the  other  side,  who 
must  shew  that  she  was  ignorant  of  her 
rights.  In  all  cases  of  contracts  made 
with  infants,  the  infant  is  presumed  to 
know  that  the  transaction  is  voidable. 
The  principle  applies  that  everyone  is 
presumed  to  act  with  knowledge  of  the 
law — 1  Taylor  on  Evidence  (7),  and  In  re 
The  Oonstantinojple  and  Al^sa/ndria  Hotel 
Company  (8),  where  ratification  by  an  in- 
fant was  treated  as  implying  a  knowledge 
of  the  law.  The  strong  expressions  in 
Rhodes  v.  Bate  (1)  must  be  taken  as  refer- 
ring to  the  particular  facts  of  that  case. 
The  true  principle  to  be  found  in  the  au- 
thorities is,  that  the  question  is  one  of 
fact,  and  there  is  a  strong  presumption 
against  the  gift  where  the  confidential 
relation  has  existed  between  the  parties ; 
but  the  presumption  may  be  rebutted,  as 

(2)  4  Myl.  &  Cr.  269 ;  6  Law  J.  Rep.  Chanc. 
58;  8  ibid.  125. 

(3)  3  Giff.  154  ;  30  Law  J.  Rep.  Chanc  922. 

(4)  2  De  Gex,  M.  &  G.  623  ;  22  Law  J.  Rep. 
Chauc.  352. 

(5)  Coop.  Select  Cases  in  Chancery  (1 792-1814), 
201. 

(6)  8  De  Gex,  M.  &  G.  133. 

(7)  7thed.  p.  97. 

(8)  39  Law  J.  Rep.  Chanc.  679 ;  Law  Rep.  6 
Chanc.  App.  302. 
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it  is  here  by  the  third  finding — Holman  v. 
Loynes  (9),  Hatch  v.  Hatch  (10),  In  re 
Holme8*8  Estate  (11),  Billage  v.  SotUhee 
(12),  Archer  v.  Hudson  (13),  Pra«  v. 
Barker  (14),  Gibson  v.  Russell  (16),  CooA:e 
V.  Lamotte  (16)  and  Gibson  y,  Jeyes  (17). 

The  objection  that  the  jury  onght  to 
have  been  asked  whether  Mrs.  G^ldard 
knew  that  the  gift  was  impeachable 
comes  too  late.  Beth  sides  at  the  trial 
agreed  upon  the  questions  that  were  left 
to  the  jury. 

Ghadwych  Healey,  in  reply,  referred  to 
Moxon  V.  Payne  (18)  and  Strange  v. 
Fooks  (19). 

Lord  Selboenb,  L.C. — The  Court  is 
placed  in  very  great  difficulty  in  this 
case.  It  is  one  which  ought  to  come  be- 
fore us  in  such  a  form  as  to  present  the 
whole  of  the  facts  for  our  consideration 
and  judgment.  The  case  has  been  tried 
by  two  juries,  and  necessarily  the  facts 
come  before  us  in  the  form  of  particular 
findings  by  the  jury,  without  any  right 
on  our  part  to  look  behind  those  findings, 
or  at  the  evidence  upon  which  they  pro- 
ceed. The  case  having  been  twice  tried, 
it  would  be,  in  our  view,  a  misfortune  if 
we  should  be  obliged  to  send  it  again  to  a 
jury. 

Before  coming  to  a  determination  upon 
the  effect  of  the  findings,  it  seems  to  me 
extremely  important  to  bear  in  mind  the 
manner  in  which,  and  the  circumstances 
under  which,  the  case  went  to  the  jury. 
On  the  hearing  in  this  Court  a  suggestion 
was  thrown  out  by  the  Court  that  certain 
questions  should  be  left  to  the  jury  on 
the  new  trial.  Those  questions  were — 
[His  Lordship  read  the  questions]. 

At  the  trial  that  part  of  the  scries  of 

(9)  4  De  Gex,  M.  &  G.  270 ;  23  Law  J.  Rep. 
Chanc.  529. 

(10)  9  Ves.  292. 
?11)  3Giff.  ?37. 

(12)  9  Hare,  534 ;  21  Law  J.  Rep.  Chanc.  472. 

(13)  7  Beav.  551 ;  16  Law  J.  Rep.  Chanc.  211. 

(14)  1  Sim.  1 ;  on  appeal,  4  Rubs.  507. 

(15)  2  You.  &C.  N.C.  104. 

(16)  15   Beav.   234;   21  Law  J.  Rep.  Chanc. 
371. 

(17)  6  Ves.  266. 

(18)  43  Law  J.  Rep.  Chanc.  240;  Law  Rep.  8 
Chanc.  A  pp.  88. 

(19)  4  Giff.  408. 


questions  which  related  to  the  matter  of 
independent  advice  was  covered  by  an 
admission   by  the  defendant  that  tbere 
was  no  independent  advice  of  any  kind 
at  any  time.     Dr.  Homfray  did  not  hinip 
self  advise  Mrs.  Qeldard,  nor  did  anybody 
else  give  her  advice  on  the  matter.  With 
regard  to  the  other  questions,  the  impor- 
tant one  is  the  third.     It  is,  **•  Did  the  le. 
lation    of    patient    and    medical    man 
between  Mrs.  G^ldard  and  Dr.  Homlray 
come  to  an  end  when  she  went  to  Bar- 
nard   Castle    in    1872,    and    did    Mrs. 
Oeldard,    after    that    relationship    had 
ceased,  and  after  any  efifect  produced  bj 
it  had  been  removed,  intentionally  abide 
by  what  she  had  done?"     The  jury  an- 
swered the  question  in  the  terms  sug- 
gested.  Neither  party  asked  or  suggested 
that  any  other  question  should  be  left  to 
the  jury.      But,  in  argument,  we  were 
pressed  with  the  suggestion  that  a  far- 
ther one  should  have  been  put,  whether 
the  lady  was  or  was  not  aware  that  the 
gift    was   impeachable  in  point  of  law. 
If  it  was  intended  to  suggest  that  the 
findings  of  the  jury  were  useless  and  is- 
sufficient,  the  answer  is  that  the  question 
should  have  been  asked  at  the  tnaL   It 
is  our  duty,  I  think,  to  deal,  under  the 
circumstances,  with  what  was  actoillj 
done  by  the  parties  upon  the  footing  that 
both    sides   were    willing  to  drop  that 
question,  and  to  treat  the  case  as  one  to 
be  disposed  of   on  the  other  questionB 
which  were  in  fact  left.    I  think  the jniy's 
answer  to   the  question  relating  to  the 
lady's  mind  and  purpose  with  respect  to 
the  gift,  when  the  influence  had  ceased,  is 
of  vital  importance.     No  doubt  it  wonU 
have  been  preferable  that  they  shoold 
also  have  found  whether  she  knew  or  did 
not  know  that  the  gift  was  impeachaUsi 
But,  if  it  be  assumed  that  the  defendant 
had  no  actual  knowledge  that  the  gift  hj 
her  was  impeachable,  although  it  mnirt 
be  remembered  that  she  is  dead,  and  her 
want    of    knowledge    could    hardly  be 
proved,  the  third  finding  must  be  oon^ 
strued  as  implying  and  importing  all  that 
ought  fairly  to  he  inferred  in  order  to 
give  effect  to  it  in  favour  of  the  defen- 
dant. 

I  think  the  finding  means  that  die 
determined  the  gift  c^oold  take  effects 
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looldng  at  the  manner  in  which 
sase  went  to  the  jnrj,  I  think  it 
.t  also  that  she  intended  it  to  take 
i^  whether  or  not  she  had  the  power 
biacting  it.  If  it  was  impeachable, 
leas  determined  not  to  impeach  it. 
18  no  case  of  confirmation,  nor  is  it 
e  of  acquiescence.  She  deliberatelj 
mined  that  if  she  could  avoid  the 
ahe  wonld  not  avoid  it.  No  antho- 
spoes  the  length  of  sajins  that,  under 
circumstances,  those  who  represent 
Iter  her  death  should  be  at  liberty  to 
hat  which  she  herself  deliberately 
red  not  to  do.  Rhodes  v.  Bale  (1) 
down  the  principle  most  strongly 
the  burden  of  proof  lies  on  the  party 
ng  to  benefit  by  the  gift,  and  it  lays 
\  also,  as  an  inflexible  rule,  that, 
)  the  confidential  relation  continues, 
iBt  be  shown  that  the  person  making 
ifb  had  competent  and  independent 
«  in  making  it.  But  such  advice  is 
Boessary  when  the  influence  has  been 
j^ht  to  an  end,  and  proof  is  given  of 
onor's  purpose  to  abide  by  the  trans- 
a  in  the  manner  found  by  the  ver- 
n  this  case. 

ore  is  not  much  authority  to  assist 
deciding  whether  or  not  the  verdict 
Id  be  disturbed ;  but  there  is  some 
li  looks  in  that  direction.  In  Bent 
mneU  (2),  which  was  a  case  of  medi- 
tan  and  patient,  among  the  observa- 
made  by  the  Court  as  to  the  circum- 
88  of  that  case  (all  of  which  tended 
le  conclusion  that  the  transaction 
d  be  set  aside)  there  is  (at  p.  275) 
dUowing :  ''  There  is  an  absence  of 
idenoe  of  the  testator  having  at  any 
recognised  or  in  any  manner  given 
iroof  of  approval  of  the  agreement, 
any  consciousness  of  its  existence." 
ape  that  does  not  e^  far  to  shew 
would  have  been  the  effect  if  cir- 
tances  of  the  kind  suggested  had 
)d,  but  it  shews,  at  all  events,  that 
9  view  of  the  Lord  Chancellor  such 
mstanoes  might  have  an  effect  on 
ecision  of  the  Court.  In  Wright  v. 
erplanh  (6)  Lord  Justice  Turner 
language  not  exactly  like  that  in 
et  ▼.  Bate  (1),  and  he  seems  to  have 
laplated  the  possibility  of  allowing 
i  from  child  to  parent  to  stand  if  the 
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parental  influence  had  ceased,  and  there 
had  been  a  deliberate  and  unbiassed  in- 
tention on  the  part  of  the  child  to  give 
to  the  parent,  even  though  no  indepen- 
dent advice  had  been  given.  There  is  no 
different  principle  to  be  applied  in  the 
cases  of  doctor  and  patient,  narent  and 
child,  and  solicitor  and  client.  It  is  not  dis- 
puted that  the  doctrine  is  the  same  in  all. 
Lord  Justice  Turner,  in  Wright  v.  Vander- 
plank  (6),  said  that  it  was  difficult  to  say 
that  the  transaction  could  have  been 
maintained,  if  the  case  had  rested  upon 
the  mere  circumstances  which  attended 
the  original  gift,  and  that  *'  the  transac- 
tion had  its  inception  at  a  period  when 
the  minority  had  ^*ust  terminated.  It 
was  completed  while  the  parental  in. 
fluence  and  authority  was  in  full  force, 
and  there  was  no  independent  advice 
given  to  the  daughter.  The  transaction, 
therefore,  was  impeachable  at  and  after 
its  completion,  and  the  only  question  is 
whether  it  has  become  unimpeachable  by 
reason  of  what  has  subsequently  occurred. 
It  was  argued  at  the  bar  that  it  was 
not,  for  that  some  positive  act  was  re- 
quired to  make  it  so,  and  that  here  no 
such  act  has  been  done.  I  am  not  of 
opinion  that  a  positive  act  is  necessary  to 
render  the  transaction  unimpeachable. 
All  that  is  required  is  proof  of  a  fixed 
deliberate  and  unbiassed  determination 
that  the  transaction  should  not  be  im- 
peached. This  may  be  proved  either  by 
the  lapse  of  time  during  which  the  trans- 
action  has  been  allowed  to  stand,  or  by 
other  circumstances.''  And  in  a  sentence 
further  on  the  Lord  Justice  says,  "  It  is 
stated  on  the  face  of  the  bill  that  the 
daughter  had  been  informed  by  some  of 
her  friends  before  her  marriage  that  a 
fraud  had  been  practised  upon  her  by  the 
defendant.''  That  seems  to  shew  some 
positive  knowledge  on  the  daughter's 
part  that  the  transaction  was  impeach- 
able, and  we  must  take  it  there  was 
enough  to  satisfy  the  Court  of  that  know- 
ledge. Wright  V.  Vanderplank  (6),  there- 
fore, would  be  more  distinctly  in  point 
if  some  positive  knowledge  that  the 
transaction  was  impeachable  had  been 
proved,  which  it  has  not,  in  the  present 
case.  But  that  case  comes  very  near  to 
this  if  we  are  right  in  saying  that  the 
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jury  found  that  Mi*s.  Geldard's  mind  and 
intention  were^snch  as  to  make  it  im- 
material to  her  whether  she  had  power 
to  revoke  the  gift  or  not.  In  In  re  Holmes* s 
Estate  (11)  the  Vice-Chancellor,  speak- 
ing with  reference  to  a  gift  from  client 
to  solicitor,  eays,  "  The  principle  of  in^ 
flncnce  vitiates  the  gifb,  bat  the  presump- 
tion of  influence  may  be  rebutted  by 
circumstances  short  of  the  total  dissolu- 
tion of  the  relation  of  solicitor  and  client. 
That  relation  is  only  looked  at  as  creating 
the  influence,  and,  as  soon  as  circum- 
stances of  evidence  are  introduced  which 
remove  all  eflect  of  the  influence,  whether 
the  relation  subsists  or  not,  if  that  in- 
fluence is  removed,  there  is  no  incapacity 
on  the  part  of  the  solicitor  to  become  the 
object  of  his  client's  bounty,  and  to  be 
the  recipient  from  his  client  of  a  gift 
which  will  be  valid  at  law  and  in  equity." 
In  the  present  case  both  the  influence 
and  confidential  relation  had  wholly 
ceased,  so  that  the  difficulty  dealt  with  in 
In  re  Holmes's  Estate  (11)  does  not  arise. 
I  think  that  these  authorities  support 
the  conclusion  at  which  we  arrive — that 
the  parties  having  gone  to  trial  under  the 
circumstances  which  have  been  men- 
tioned, and  the  jary  having  found  what 
they  have  found,  we  ought  not  to  disturb 
their  verdict. 

Baggallat,  L.J. — I  am  of  the  same 
opinion.  The  findings  of  the  jury  must 
be  taken  together  with  the  admissions 
made  by  the  defendant  at  the  trial.  The 
first  principle  enunciated  in  Rhodes  v. 
Bate  (1)  by  Lord  Justice  Turner  is  as 
follows :  "  1  take  it  to  be  a  well-established 
principle  of  this  Court  that  persons 
standing  in  a  confidential  relation  towards 
others  cannot  entitle  themselves  to  hold 
benefits  which  those  others  may  have 
conferred  upon  them,  unless  they  can 
shew  to  the  satisfiEiction  of  the  Court  that 
the  persons  by  whom  the  benefits  have 
been  conferred  had  competent  and  inde- 
pendent advice  in  conferring  them."  I 
think  the  case  of  a  medical  man  and  his 
patient  comes  within  that  proposition. 
In  my  view,  therefore,  the  gift  was 
originally  void  or  voidable,  having  regard 
to  the  relation  that  existed  between  Mrs. 
Geldard  and  the  defendant.     Then  comes 


the  third  finding  of  the  jury  that  ihe 
relation  ceased  when  the  lady  went  to 
Barnard  Castle,  and  that  any  effect  pro- 
duced by  it  had  come  to  an  end  before 
her  decease.    That  finding  gets  rid  of  the 
second  principle  in  Rhodes  v.  Bate  (1), 
that,  when  a  relation  of  confidence  is  onoe 
established,  the  Court  will  presume  it  to 
continue  unless  the  contrary  is  proved. 
In  the  present  case  the  confidential  rda- 
tion  c^ised  for  a  period  of  three  yean 
before  Mrs.  Geldard's  deal«h.     The  third 
finding  goes  on  to  say  that  after  the  rek* 
tion  and  influence  had  ceased  she  inten* 
tionally  abode  by  what  she  had  done. 
We  have  to  construe  that  part  of  tlie 
finding,  and  no  doubt  it  must  be  iakm 
with  the  admission  that  she  bad  no  inde* 
pendent  advice.     It  is  impossible,  in  mj 
view,  to  avoid  giving  effect  to  the  won 
**  intentionally     —  Uie    juiy,    by   their 
answer,  having  adopted  that  word.  With- 
out dealing  at  length  with  the  words  of 
the  finding,  it  is  enough  for  me  to  Skj 
that  I  think  the  jury  meant^  **  She  knew 
what  she  had  done,  and  was  detormiDed 
to  abide  and  did  abide  by  it."    Nooeof 
the  decided  cases  go  so  mr  as  to  compel 
us  to  say  that  was  not  a  sufficient  ado(^ 
tion  of  what  she  had  done  to  take  Ihe 
case  out  of  the  principle  laid  down  in  the 
cases  which  have  been  cited  to  us.  Three 
years  having  elapsed  between  the  time 
the  confidential  relation  ceased  and  her 
death,  I  do  not  think  that  the  truaao- 
tion  ought  to  be  set  aside. 

Bramwell,  L.J.,  concurred. 

Judgment  affirmed. 


Solicitors — A.  Scott-Lawson,  for  plaintift;  A. 
Burn,  agent  for  Steaveneon  &  Meek,  Duiia^ 
ton,  for  defendant. 
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H  THB  COURT  OF  APPEAL.] 
Boifrom  ihe  Esochequer  Division.) 

I.       1         BAINES  V.   BBOMLET  AND 
26.  J  ANOTHER.* 

oliea — Ooris — Olaim  and  Counter' 
—BfuUs  of  Courts  Order  LV,  rule  1. 

Ofi  aetion  for  a  liquidated  money 
cfier  trial  tvith  a  jttry,  judgment  was 
I  for  ihe  plaintiff  on  his  claims  hut 
e  defendants  for  a  balance  on  a 
reclaim  for  goods  sold,  the  amount 
eh  exceeded  thai  of  the  claim.  The 
eni  directed  that  the  '^plaintiff  should 
'  against  the  defendants  his  costs  of 
md  thai  the  defendants  recover  the 
yf  ihe  counter-claim^*: — Held  (re- 
1  ike  judgment  of  the  Exchequer 
m),  that  the  plaintiff  was  entitled  to 
teral  costs  of  the  cause. 

wal  from  the  Excheqner  Division. 

case  is  reported  Ante,  p.  129. 
I  plaintiff  brought  an  action  to  re- 
cx>minission  alleged  to  be  dne  nnder 
'eement. 
I  defendants  denied  the  plaintiff's 

and  by  way  of  set-off  and  connter- 
thej  claimed  2dOZ.  Os.  9d.  for  goods 
f  them  to  the  plaintiff.  The  plain- 
r  his  reply  admitted  that  he  was 
ad  to  the  defendants  in  that  amount. 
ihe  trial  the  jury  found  a  verdict 
e  plaintiff  on  his  claim  for  114/. 
I.,  and  a  verdict  for  the  defendants 
ir  counter-claim  for  230/.  Os.  9d. 
I  Judge  directed  that  judgment 
I  be  entered  for  the  plaintiff  on  the 

and  judgment  for  the  defendants 
e  counter-claim  for  115/.  Ss.  Sd., 

the  balance ;  the  certificate  of 
laociate  was  drawn  up  accordingly, 
ided  with  the  following  direction : 

ordered  that  the  plaintiff  recover 
tt  the  defendants  his  costs  of  suit, 
lat  the  defendants  recover  the  costs 
counter-claim. " 

I  Master,  on  taxation,  g^ve  the 
lants  the  costs  of  the  cause.  The 
iff  appealed,  and  Lopes,  J.,  having 
3d  the  matter  to  the  Court,  the 
quer  Division  dismissed  the  sum- 
to  review  the  taxation. 
)  plaintiff  appealed. 

tm  Bnmwell,  L.J. ;  Brett,  L. J. ;  and 
,hJ. 

Vol.  60.— <).B.,  CJ".  dc  ^xxm. 


PoUardf  for  the  plaintiff. 
Forbes^  for  the  defendants. 

Bramwell,  L.J. — I  am  of  opinion  that 
this  appeal  must  be  allowed,  because  of 
the  terms  in  which  the  judgment  was 
expressed  ;  the  plaintiff  has  not  had  "  his 
costs  of  suit  **  taxed  to  him.  No  doubt 
the  judgment  of  the  Exchequer  Division 
would  be  right  if  the  old  rule,  that  the 
party  in  whose  favour  the  balance  is  on 
the  whole  is  entitled  to  the  costs  of  the 
cause,  which  still  exists,  applied  to  this 
case ;  but  that  is  not  the  jadgment  which 
was  here  given.  1  may  add  that  I  think 
cases  of  set-off  and  connter-claim  are 
susceptible  of  different  considerations. 

Brett,  L.J. — 1  also  think  that  this  ap- 
peal must  be  allowed.  The  judgment  is 
entered,  and  the  costs  by  it  are  dealt  with 
as  if  the  defendants  had  met  the  plaintiff's 
claim  by  a  connter-claim  in  the  nature  of 
a  cross  action  and  not  of  a  set-off,  and 
such  judgment  stands  unchallenged.  The 
question  is,  How  ought  the  costs  to  be 
taxed,  when  in  such  a  case  the  plaintiff 
succeeds  on  his  claim  and  the  defendants 
on  their  counter-claim  ?  If  this  had  been 
treated  as  a  pure  sot-off  to  the  amount  of 
the  plaintiff's  claim,  as  I  think  it  might 
have  been,  and  had  so  appeared  on  the 
judgment,  then  it  seems  to  me  that  the 
defendants  would  have  been  entitled  to 
the  costs  of  the  action,  because  then  the 
defendants  would  have  denied  by  way  of 
defence  that  the  plaintiff  had  any  right 
to  bring  an  action  at  all.  There  may  be 
a  case  where  the  defence  is  partly 
by  way  of  set-off  and  partly  by  way 
of  counter-claim,  as  where  the  defendant 
asserts  his  right  to  recover  the  amount 
of  balance  due  after  satisfying  the  plain- 
tiff's  claim  by  his  set-off.  It  is  not  neces- 
sary to  say  now  how  the  costs  in  such  a 
case  are  to  be  taxed,  because  here  the 
judgment  is  in  form,  not  that  the  defen. 
dants  have  a  set-off,  but  a  counter-claim 
only.  It  is  as  if  the  defendants  chose  to 
deny  the  whole  of  the  plaintiff's  claim 
and  to  rest  on  their  cross  action.  The 
costs  have  been  taxed,  however,  as  if  the 
plaintiff  had  not  succeeded  at  all  in  his 
action,  but  only  on  certain  issues,  and  I 
think  that  that  was  wrong.     That  alone 
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is  sufficient  to  sustain  the  appeal.  I  have, 
however,  a  firm  opinion  that  where  there 
is  a  claim  with  issues  taken  on  it  and  a 
counter-claim,  not  a  set-off,  but  in  the 
nature  of  a  cross  action  with  issues  on  it, 
and  where  the  plaintifi  succeeds  on  the 
claim  and  the  defendant  on  the  counter- 
claim, the  proper  principle  of  taxation,  if 
not  otherwise  ordered,  is  to  tax  the  costs 
of  the  counter-claim  and  its  issues  as  if 
it  were  an  action,  and  then  to  give  the 
allocatur  for  costs  for  the  balance  in 
favour  of  the  litigant  in  whose  favour 
the  balance  turns.  In  such  a  case,  where 
items  are  common  to  both  actions,  the 
Master  would  divide  them.  Where  the 
so-called  counter-claim  is  a  set-off  there 
is  but  one  action. 

Cotton,  L.J. — The  sole  question  is 
whether  under  this  order  and  jndgnlent 
the  costs  have  been  rightly  taxed.  The 
judgment  was  that  the  plaintiff  **  recover 
his  costs  of  suit,"  and  not  merely  the 
cost  of  issues  found  in  his  favour.  It  is 
clear  that  that  judgment  has  not  been 
followed,  those  costs  have  not  been 
allowed  to  the  plaintiff,  and  the  taxation 
must  be  reviewed. 

Aj^eal  allowed. 


Solicitors — Scott  &  fiarham,  for  plaintiff;  Bell, 
Brodrick  &  Gray,  agents  for  Eodgers,  Thomas 
&  Co.,  Sheffield,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

1881.         1 
March  11, 12.  >  aldebson  v.  maddison.* 
April  13.      I 

Oontraci — Farol  Agreement  to  devise 
Realty  —  Part  Ferformance  —  Statute  of 
Frauds. 

In  an  action  by  the  plaintiff ^  as  heir-at- 
law  of  A,,  to  recover  the  title-deeds  of  a 
famiy  the  defendant  counter-claimed  for  a 
declaration  that  she  was  entitled  to  a  life 
estaie  in  the  farm.  At  the  trial  the  jury 
found  that  tlie  defenda/nt  was  indiLced  to 
serve  A,  as  his  housekeeper  for  many  years, 

*  CS9ramBramwell,L.J.;  Baggallay,  L. J. ;  and 
Brett,  L.J, 


and  to  give  up  other  prospects  of  establuk' 
ment  in  life,  by  a  promise  made  by  Urn  to 
her  to  make  a  will,  leaving  her  a  life  iniensi 
in  the  farm.  The  promise  was  a  verbal  ow, 
and  A,  died  intestate: — Held  (reversing the 
judgment  of  Stephen,  J.),  that  there  had 
been  no  part  performance  necessarily  re- 
ferabU  to  the  agreement,  so  as  to  exMe 
the  operation  of  the  Statute  of  Frauds ;  and 
therefore  that  the  plaintiff  uhu  entitled  to 
succeed  upon  the  claim  and  counter-eUm, 

Appeal  from  a  judgment  of  Stephen,  J., 
reported  49  Law  J.  Bep.  Exoh.  801. 

The  facts  of  the  case  and  the  argu- 
ments on  the  appeal  sufficiently  appear 
from  the  judgment. 

Bagshawe,  Oainsford  Bruce  and  W. 
Barber,  for  the  plaintiff. 

/.  0,  Wood  and  /.  Edge,  for  the  de. 
fendant. 

The  following  authorities  were  referred 
to  :  Loffus  V.  Maw  (1),  Lester  v.  liw- 
croft  (2),  FicJcard  ▼.  Sears  (3),  ffom- 
mersley  v.  De  Bid  (4),  Caion  v.  Oaim  (5), 
JJngley  v.  Uvgley  (6),  Nu7in  v.  Fabian  (i)t 
Coles  V.  Filkington  (8). 

Our,  adv,  wiU, 

The  judgment  of  the  Court  was  (on 
April  13)  delivered  b\r 

Bagqallay,  L.J. — The  plaintiff  in  this 
action  is  the  heir-at-law  of  one  Thomas 
Alderson,  who,  at  the  time  of  his  de- 
cease, was  the  owner  in  fee-simple  of  a 
farm  in  the  North  Biding  of  the  coimty 
of  York  known  as  the  Manor  House 
Farm. 

Thomas  Alderson  died  on  the  16th  of 
Decemher,  1877,  intestate,  and  upon  bis 
decease  the  defendant,  who  had  for  some 
years  been  in  his  service  as  housekeeper, 

(1)3  Giff.  592 ;  32  Law  J.  Bep.  Ghane.  49. 

(2)  1  WhiU  and  Tudor's  Leadmg  Ouei  io 
£quity,  5th  ed.  828. 

(3)  6  Ad.  &  E.  469. 

(4)  12  CI.  &  F.  45. 

(5)  36  Law  J.  Rep.  Chanc.  886;  Law  fiep-^ 
H.L.  Gas.  127- 

(6)  46  Law  J.  Kep.  Chanc  189  ;  on  appeal, 8M; 
Law  Rep.  4  Ch.  D.  73. 

(7)  35  Law  J.  Rep.  Chanc.  140 ;  Law  Bep^  1 
Chanc.  App..35. 

(8)  44  Law  4*  Bep.  Chano.  881 ;  Law  Rif.  19 
Eq.  175, 
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XMsession  of  the  title-deeds  relating 
I  (arm,  and  refused  to  give  them  up 
D  plaintiff,  who  thereupon  com- 
)d  -the  present  action  to  recover 
»ion  of  the  deeds.  Those  facts  are 
Lspnted  by  the  defendant,  but  it  is 
d  by  her  tiiat  she  entered  the  service 
Lomas  Alderson  in  the  year  1845, 
she  was  sixteen  yeard  old,  and  that 
g  remained  in  his  service,  first  as 
id  servant,  and  af terwai*ds  as  hoase- 
r,  until  the  year  1860,  and  her 
I  being  then  considerably  in  arrear, 
etermined  to  quit  his  employment, 
ihat  he,  being  an  old  man  and 
anxions  that  she  should  continue 
lim,  promised  her  that  if  she  would 
Q  with  him  and  continue  to  serve 
br  the  rest  of  his  life,  and  would 
kT  to  press  for  her  wages,  he  would, 
isfihction  of  the  arrears  of  her  wages 
I  lien  of  future  wages,  leave  her  a 
iterest  in  the  Manor  House  Farm, 

he  expected  his  uucle  to  leave 
nd  in  any  other  property  of  which  he 
I  be  possessed,  and  would  effectually 
)  such  life  interest  to  her,  and  that 
\  mutually  agreed  between  them  to 
(ffect 

s  further  alleged  by  the  defendant 
he  said  Thomas  Alderson  from  time 
ne,  and  after  he  had  succeeded  to 
£anor  House  Farm,  repeated  the 
se  he  had  so  made  to  her  in  1860, 
bat^  relying  upon  his  promises  and 
the  agreement  so  come  to  between 

she  continued  to  serve  him  as  his 
keeper  until  his  death,  and  did  not 
him  for  pavment  of  any  wages. 
96  allegations  were  made  by  the 
dant  in  her  statement  of  defence, 
lie  thereby  submitted  that  she  was 
mL  to  an  estate  for  life  in  the  Manor 
9  Farm  and  to  the  custody  of  the 
leeds  which  were  sought  to  be  i*e- 
9d  from  her  in  the  action,  and,  by 
f  counter-claim,  she  claimed  a  decree 
idaration  to  the  like  effect.  She 
sr,  and  in  the  alternative,  claimed 
entitled  to  retain  the  deeds  until  she 
een  paid  all  wages  due  to  her  from 
iid  Thomas  Alderson,  or  a  fair  and 
lable  remuneration  for  her  services, 
admitted  by  the  defendant  that  the 
iaes  BO  alleged  to  have  been  made 


by  the  said  Thomas  Alderson,  and  the 
agreement  so  alleged  to  have  been  entered 
into  between  them  were  by  parol  only. 

The  plaintiff,  by  his  reply,  and  b/way 
of  defence  to  the  counter-claim,  claimed 
the  benefit  of  the  Statute  of  Frauds. 

The  action  was  tried  before  Mr.  Justice 
Stephen  at  the  Durham  Summer  Assizes, 
in  1879.  The  defendant  was  examined  at 
the  trial,  and  verified,  by  her  own  tes- 
timony, the  several  allegations  to  which 
reference  has  been  made.  It  was  further 
proved  that  some  time  after  Thomas 
Alderson  became  the  owner  of  the  Manor 
House  Farm,  he  signed  a  document  which 
purported  to  be  a  will,  and  by  which  he 
purported  to  leave  the  said  farm  to  the 
defendant  for  life,  subject  to  the  payment 
of  a  small  annuity ;  but  that  after  his 
death  it  appeared  that  the  document  so 
signed  by  him  was  not  duly  attested  so 
as  to  operate  as  a  will. 

At  the  request  of  counsel  on  both  sides, 
Mr.  Justice  Stephen  put  the  following 
question  to  the  jury :  "  Was  the  defendant 
induced  to  serve  Thomas  Alderson  as  his 
housekeeper  without  wages  for  many 
years,  and  to  give  up  other  prospects  of 
establishment  in  life,  by  a  promise  made 
by  him  to  her  to  make  a  will  leaving  her 
a  life  interest  in  the  Manor  House  Farm 
if  and  when  it  became  his  property  ?  ** 
The  jury  having  answered  this  question 
in  the  affirmative,  the  learned  Jadge  re- 
served the  effect  of  the  evidence  and  of 
the  finding  of  the  jury  for  further  con- 
sideration, and  eventually  gave  judgment 
for  the  defendant,  making  a  declaration 
as  claimed  by  the  first  alternative  of  the 
defendant's  counter-claim. 

The  judgment  of  Mr.  Justice  Stephen 
appears  to  have  been  based  upon  the  fol- 
lowing considerations :  That  there  was  a 
contract  between  Thomas  Alderson  and 
the  defendant  to  the  effect  alleged  by 
her ;  that  such  contract,  whether  it  could 
or  could  not  have  been  enforced  by  him, 
was  based  upon  a  sufficient  consideration 
to  make  it  binding  upon  him,  and  upon 
his  estate  in  the  possession  of  the  plaintiff, 
to  whom  it  passed  on  his  decease ;  that 
such  contract  was  completely  performed 
on  the  part  of  the  defendant,  and  by 
reason  thereof  the  provisions  of  the 
Statute  of  Frauds   had  no  application. 
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From    that   jadgment    of    Mr.    Justice 
Stephen  the  present  appeal  is  bronght. 

In  support  of  the  appeal  it  has  been 
contended,  first,  that  that  which  has  been 
treated  by  Mr.  Justice  Stephen  as  a  con- 
tract originally   binding    upon   Thomas 
Alderson  was  at   most  a  representation 
made  by  him  of  his  intentions,  by  which 
possibly  the  defendant  might  have  been 
infiaenced,   but  in  respect  of  which  she 
could   not   have    enforced    any   demand 
against  Thomas  Alderson  in  his  lifetime, 
or  against  his  estate  afler  his   decease ; 
second,  that,  assuming  it  to  have  been  the 
intention  of  the  parties  to  enter  into  a 
bindiug   agreement,   the    terms   of    that 
alleged  by  the  defendant  to  have  been 
come  to  between  them  were  so  vague  and 
uncertain  in  their  scope  and  effect,  that 
neither  party,  in  the  lifetime  of  Thomas 
Alderson,  could  have  obtained  a  decree 
for   specific    performance,   even  though 
there  had  been  a  memorandum  in  writing 
of  its  terms  signed  by  both  of  them;  third, 
that,  inasmuch  as  the  alleged  contract  re- 
lated to  land,  the  circumstance  that  there 
was  notany  memorandum  or  note  thereof  in 
writing,  within  the  intent  and  meaning  of 
the  4th  section  of  the  Statute  of  Frauds, 
was  a  sufficient  answer  to  the  counter- 
claim of  the  defendant ;  and,  fourth,  that 
there  had  not  been  any  part  performance 
sufficient  to   take   the   case   out   of   the 
operation  of  the  statute. 

We  are  of  opinion  that  the  third  and 
fourth  of  the  reasons  so  assigned  by 
the  plaintiff  are  well  founded,  and  are 
sufficient  to  support  his  appeal.  It  is  not 
disputed  that  the  third  must  prevail  unless 
the  fourth  is  rejected.  The  question,  then, 
which  we  have  to  determine  is,  whether 
there  has  been  such  a  part  performance  of 
the  alleged  agreement  as  to  exclude  the 
operation  of  the  Statute  of  Frauds.  This 
is  the  question  which  has  been  chiefly  dis- 
cussed before  us,  though  it  would  appear, 
from  the  judgment  of  Mr.  Justice  Stephen, 
that  the  question  more  particularly  ar- 
gued  before  him  was,  to  use  his  own  form 
of  expression,  whether  the  defendant 
made  a  bargain  with  Thomas  Alderson,  or 
took  her  chance  of  his  keeping  his  word. 
Now  it  is  a  well-recognised  rule  that  if 
in  any  particular  case  the  acts  of  part 
performance  of  a  parol  agreement  as  to 


an  interest  in  land  are  to  be  held  suflBcient 
to  exclude  the  operation  of  the  Statute  of 
Frauds,  they  must  be  such  as  are  un- 
equivocally referable  to   the  agreement; 
in  other  words,  there  must  be  a  necesflaiy 
connection  between  the  acts  of  part  pe^ 
formance  and  the  interest  in  the  land 
which  is  the  alleged  subject-matter  of  the 
agreement.     It  is  not  sufficient  that  the 
acts  are  consistent  with  the  existence  of 
such  an  agreement,  or  that  they  suggest  or 
indicate  the  existence  of  some  agreement, 
unless  such  agreement  has  re^renoe  to 
the    subject-matter.      As    was    said  \fj 
Lord  Hard  wick  in  the  case  of  Ounier  r. 
Halsay  (9),  they  must  be  such  as  conld 
have  been   done  with  no  other  view  or 
design  than  to  perform  the  agreemeni 
Thus  payment  of  part,  or  even  of  the  whok^ 
of  the  purchase-money,  is  not  sufficient  to 
exclude  the  operation  of  the  statute,  unleiB 
it  is  shewn  that  the  payment  was  made  in 
respect  of  the  particular  land  and  thep•^ 
ticular  interest  in  the  land  which  is  tiie 
subject  of  the  parol  agreement.    On  the 
other  hand  the  admission  into  posseadoa 
of   a  stranger  is,  speaking   in  general 
terms,  a  sufficient  part  performanoe,  lor 
it  is  not  explicable  upon  any  other  suppoei- 
tion  than  that  it  has  resulted  from  a  con- 
tract in  respect  of   the   land  of  which 
possession  has  been  given.     Again,  the 
continuance  in  possession  of  a  tenant  ifl 
not  in  itself  a  sufficient  part  performance 
of  a  parol  agreement  for  the  purchaae 
from  the  landlord,  for  it  is  equally  con- 
sistent with  a  right  depending  upon  hii 
tenancy. 

Let  us,  then,  apply  this  test  to  the  ids 
of  part  performance  relied  upon  by  the 
defendant  in  the  present  case ;  they  are 
limited  to  her  continuance  in  the  emploj* 
ment  of  Thomas  Alderson  until  his  death 
without  being  paid  the  wages  due  to  hff 
in  1860,  and  without  receiving  any 
remuneration  for  her  subsequent  services. 
It  cannot,  with  any  shew  of  reason,  be 
contended  that  such  continuance  in  hia 
service  was  referable  only  to  an  agwa- 
ment  that  he  would  leave  her  a  Ufa 
estate  in  his  property,  or  indeed  that  it 
was  referable  to  any  agreement  whatever. 
Other  considerations  for  the  continned 

(0)  Amb.  686. 
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I  of  the  defendant  will  readily  sug- 
.emselyes,  and  in  particalar  that  to 
ire  liave  already  referred  as  having 
aggested  by  the  plaintifE  in  arga- 
tha^  the  defendant  had  been  in- 
to continue  in  the  service  of 
18  Alderson  by  an  expectation, 
d  possibly  upon  a  representation 
by  him,  of  his  intentions  of  some 
benefit  to  be  derived  under  his  will 
she  continue  in  his  service.  The 
stance  that  Alderson  subsequently 
dd  a  document  which  he  intended 
nrate  as  a  will  in  the  defendant's 
carries  the  case  no  further ;  it  is 
sistent  with  a  previous  expression 
intion  as  it  is  with  his  having  pre- 
r  entered  into  an  agreement ;  and 
equally  consistent  with  his  never 
;  done  either  the  one  or  the  other. 
the  reason,  then,  that  there  is  not 
present  case  any  evidence  of  a 
(nt  part  performance  of  the  parol 
lent,  upon  which  the  defendant's 
r-claim  is  based,  to  exclude  the 
ion  of  the  Statute  of  Frauds,  we 
opinion  that  the  plaintiflTs  appeal 
be  allowed. 

oases  of  Lofftu  y.  Mavj  (1)  and 
f  Y.  Ungley  (6)  were  much  pressed 
a  by  the  counsel  for  the  defendant, 
porting  a  conclusion  different  from 
t  which  we  have  arrived ;  but  it 
8  found  upon  an  examination  of 
sases  that  they  differ  materially  in 
iroumstances  from  that  under  con- 
ion.  In  Loffus  V.  Maw  (1)  a  codicil 
en  executed,  giving  to  the  plaintiff, 
f  of  declaration  of  trust  of  property 
1  to  trustees,  the  benefit  previously 
ledy  and  such  codicil  having  been 
9ed  and  explained  to  the  plaintiff, 
jom  the  faith  of  the  provision  ap- 
ly  so  made  for  her,  continued  in  the 
rrs  service  until  his  death.  By  a 
[aent  codicil  he  made  void  the 
in  her  favour  declared  by  the  pre- 
3odioil,  and  directed  that  it  should 
i  88  if  her  name  had  not  been  men- 
.  The  Yice-Ghancellor  decreed  that 
Hats  declared  in  her  favour  by  the 
should  be  carried  into  effect  by  the 
88  in  trust.  The  benefit  of  the 
«  of  Frauds  had  been  claimed  by 
ifeadant,  but  the  yice-Chanoellor 
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summarily  disposed  of  the  objection  by 
saying  that  the  Statute  of  Frauds  bad  no 
application  to  such  cases.  The  question 
of  the  operation  of  the  statute  being  ex- 
cluded by  reason  of  part  performance  was 
in  no  way  entertained  by  him.  Whether 
this  case  was  rightly  decided  it  is  not  for 
us  now  to  express  an  opinion,  but  it  is  no 
authority  for  the  defendant's  contention. 
In  Ungley  v.  Ungley  (6)  a  father,  imme- 
diately after  the  marriage  of  his  daughter, 
and  in  pursuance  of  a  verbal  promise 
before  the  marriage,  put  the  daughter  and 
her  husband  into  possession  of  a  leasehold 
house,  of  which  he  was  the  owner,  but 
subject  to  a  charge  in  favour  of  a  building 
society,  payable  by  instalments.  The 
father  paid  the  instalments  which  became 
payable  during  his  life  j  and  the  balance, 
1102.,  became  due  shortly  after  his  death. 
The  Court  of  Appeal  (affirming  Vice- 
Chancellor  Malins)  held  that  the  posses- 
sion given  by  the  father  excluded  the 
Statute  of  Frauds;  that  the  agreement 
was  to  give  the  house  free  from  incum- 
brances, and  that  consequently  the  llOZ. 
was  payable  out  of  the  father's  estate. 
There  is  nothing  in  this  decision  incon- 
sistent with  the  conclusions  at  which  we 
have  arrived  in  the  present  case,  for,  as 
we  have  already  observed,  admission  into 
possession  has  been  recognised  as  a  part 
performance  sufficient  to  exclude  the 
operation  of  the  statute. 

Having  arrived  at  this  conclusion,  it  is 
perhaps  unnecessary  that  we  shoald  ex- 
press any  opinion  as  to  the  other  reasons 
which  have  been  urged  by  the  plaintiff  in 
snpport  of  his  appeal.  Mr.  Justice  Stephen 
was  of  opinion  that  a  contract  had  been 
concluded  between  Thomas  Alderson  and 
the  defendant;  we  do  not  dissent  from 
that  view,  but  the  case  well  illastrates 
the  wisdom  of  the  Legislature  in  enacting 
the  Statute  of  Frauds,  as  well  as  the  pro- 
priety of  the  conclusion  at  which  Courts 
of  equity,  through  whose  jurisdiction  the 
strictness  of  the  law  has  been  hitherto 
moderated,  have  in  more  recent  times 
arrived,  that  the  application  of  the  prin- 
ciple of  allowing  acts  of  part  performance 
to  exclude  the  operation  of  the  statute 
should  not  be  extended.  Without  intend- 
ing or  desiring  to  suggest  any  doubt  as  to 
the  perfect  truthfulness  of  the  defendant's 
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statement,  it  is  impossible  uot  to  feel  to  how 
great  an  extent  the  determination  of  the 
terms  of  the  parol  agreement  is  dependent 
upon  the  testimony  of  an  interested  witness 
speaking  of  a  transaction  which  took  place 
many  years  ago,  and  after  the  death  of 
the  only  other  party  to  the  transaction. 
We  have  only  farther  to  observe  that, 
upon  the  assumption  that  sach  a  contract 
as  that  alleged  by  the  defendant  was  in 
fact  come  to  between  her  and  Thomas 
Alderson,  it  was  a  contract  which  in  our 
opinion  could  not  have  been  enforced  by 
either  party  to  it  during  the  life  of  Thomas 
Alderson.  As  regards  the  obligation  upon 
the  defendant,  it  was  a  contract  for  per- 
sonal  service,  for  the  specific  performance 
of  which  a  decree  could  not  be  obtained, 
though,  in  some  cases,  as  in  that  of 
Lumley  y,  Oye  (10),  a  Court  of  equity 
would  by  injunction  resti*ain  the  doing  of 
an  act  contrary  to  the  terms  of  the  agree- 
ment, and  in  that  way  obtain  in  substo*nce 
a  performance  of  it.  Nor  could  a  Court 
of  equity,  any  more  than  a  Court  of  law, 
compel  a  man  to  make  a  will  in  accord- 
ance with  any  promise  or  agreement  pre- 
viously given  or  entered  into  by  him. 

But  there  is  a  further  objection  to  the 
claim  of  the  defendant  to  have  a  declara- 
tion, as  against  the  plaintiff,  that  she  is 
entitled  to  a  life  interest  in  the  Manor 
House  Farm :  she  is  claiming  to  have  the 
same  benefit  as  if  Thomas  Alderson  had 
made  a  will  in  her  favour.  Mr.  Justice 
Stephen  pointed  out  in  his  judgment  that, 
to  contend  that  Alderson's  heir-at-law  was 
estopped  by  Alderson's  conduct  from  dis- 
puting the  validity  of  the  unattested  docu- 
ment, would  be  to  repeal  the  Statute  of 
Wills.  It  appears  to  us  that  to  give  the 
same  effect  to  a  man's  promise  or  agree- 
ment to  make  a  will  as  to  a  will  made  by 
him  in  pursuance  of  such  promise  or 
agreement,  would  be  in  direct  contraven- 
tion of  the  provisions  of  the  statute. 

The  alternative  claim  of  the  defendant 
was  hardly  pressed  upon  us.  If  any 
wages  or  other  remuneration  were  due  to 
her  at  the  decease  of  Alderson,  her  claim 
in  respect  thereof  could  not  be  enforced 
against  his  heir-at-law  in  this  action,  at 
any  rate  as  the  pleadings  are  at  present 

(10)  2  £.  &  B.  216 ;  22  Law  J.Bep.  Q.B.  463. 


framed.  We  should  have  been  glad  if 
some  arrangement  could  have  been  oome 
to  under  which  the  defendant  might  hAva 
received  from  the  estate  of  Alderson  a 
reasonable  remuneration  for  the  manj, 
and  those  the  best,  years  of  her  life  spent 
in  his  service,  and  apparently  withoat 
any  adequate  remuneration.  That  he  in- 
tended to  remunerate  her  is  beyond  doabt, 
and  his  intentions  have  been  fmatratedbj 
an  accident.  The  result  we  cannot  bat 
regret. 

Jttdgmeni  revened. 


Solicitors  — Ridsdale,  Cmidock  &  Ridadale,  agwti 
for  W.  W.  &  W.  J.  Witson,  BArnard  Castle,  for 
plaintiff;  R'>ger8on  &  Ford,  agents  for  Proai, 
Bishop  Auckland,  for  defendant. 


[IN  THE  QUEEJJ'S  BENCH  DIVISIOK.] 

IQQI  ") 

A       l   26    r  WALKER  V,  EOOKB. 

Practice  —  Attachment  of  Debts  — (kr- 
nishee  Order — Partnership  Firm — Bides  (f 
Caitrt,  1875,  Order  XLV.  rule  2. 

A  garnishee  order  voill  not  he  granted  w 
partners  in  the  name  of  their  firm. 

Ex  parte  application  on  appeal  from  ft 
Judge  at  chambers. 

The  plaintiflf  having  recovered  judg- 
ment against  the  defendant  for  1,2571.,  of 
which  600L  was  unsatisfied,  obtained  ft 
list  of  the  defendant's  creditors,  and  ftp' 
plied  ex  parte  at  chambers,  under  Order 
XLV.  rule  2  (1),  for   garnishee  ordert 

(1)  Judicature  Act,  1875;  Order  XLV.  role  J: 
"  The  Court  op  a  Judge  may,  upon  the  er  fSftf 
application  of  such  judgment  croditor,  either  bt- 
fore  or  af^er  such  oral  examination,  and  spoft 
affidavit  bv  himself  or  his  solicitor  stating  thit 
judgment  has  been  recovered,  and  that  itisstiu 
unsatisfied,  and  to  what  amount,  and  that  any  other 
person  is  indebted  to  the  judgment  debtor  and  m 
within  the  jurisdiction,  order  that  all  debts  owing 
or  accruing  from  such  third  person  (hereinafttf 
called  the  garnishee)  to  the  judgment  debtor  shall 
be  attached  to  answer  the  judgment  debt ;  and^ 
the  same  or  any  subsequent  order  it  may  be  ocdflnd 
that  the  garnishee  shall  appear  before  the  Gout 
or  a  Judge  or  an  officer  of  the  Couii,  am  fooh  Oc^ 
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ig,  among  others,  a  debt  dne  "  from 
Marshall  &  Snelgrove  to  the  de- 
i."  The  application  came  on  before 
Dodg^n,  who  refnsed  to  grant  the 
m  Messrs.  Marshall  &  Snelgrove, 
ground  that  a  garnishee  order 
lot  be  made  on  partners  in  the 
P  their  firm.  The  plaintiff  appealed 
Judge  at  chambers  (Bowen,  J.), 
irmed  the  decision  of  the  Master. 

\e  Payne,  for  the  plaintiff,  now  ap- 
to  the  Divisional  Court. — ^Before 
nsolidation  of  the  three  common 
isions  the  practice  in  each  division 
..  The  Exchequer  Division  granted 
aent  orders  on  partners  in  the 
}f  their  firm,  while  the  Common 
ind  Queen's  Bench  Divisions  re- 
the  names  of  the  partners  to  be 

LD,  J. — If  the  Court  were  to  grant 
9!r  that  the  '*  persons  forming  the 
should    appear   and   no   one  ap- 

?] 

I  presumed  the  order  would  be 
il,  and  in  any  case  the  plaintiff 
have  the  opportunity  of  enquiring 
are  the  partners. 

7Mr,  J. — No  doubt  the  mode  would 
oeasiul  when  applied  to  first-rate 
}ut  shaky  firms  might  well  avoid 
nration  of  the  order.] 
service  of  the  order  would  be  made 
same  way  as  service  of  a  writ  may 
I  made  on  a  firm  under  Order  IX. 
ID  CoLlBiDGB,   C.J. — Order  XLV. 

is  taken  from  section  61  of  the 
m  Law  Procedure  Act,  1854,  and 
I  section  the  word  *'  garnishee  '*  is 
L  the  singular  number.] 
submitted  it  was  the  intention  of 
dicature  Act  to  include  "  firms " 
lihe  words  "  any  other  person,*'  and 
w  service  of  garnishee  orders  on 
ns  in  the  same  way  as  service  of 

If  a  person  was  trading  under  a 
L  name,  an  order  would  be  valid 
«hat  name.  This  order  ought  to  be 
1  if  the  Court  possesses  the  power, 

a  shall  appoint,  to  shew  cause  why  he 
ot  pay  the  judgment  creditor  the  debt  due 
m  to  the  judgment  debtor,  or  so  much 
IS  may  be  sofficient  to  satisfy  the  judg- 
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and  it  is  submitted  that  the  Court  can 
make  the  order. 

Feb  Cubum  (2). — The  decision  of  the 
Master  was  right,  and  must  be  affirmed. 

Application  refused. 
Solicitors — S.  M.  &  J.  B.  Benson,  for  plaintifi. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

{THE  TOBKSHIBE  FIBE  AND 
LIFE  INSdBANOE  COMPAKT 
{appellants)  v.  Clayton 
{respondent). 

Inhabited  House  Duty — Business  pur^ 
poses,  Tenements  used  for — Separate  Tene- 
ments — Partial  Occupation  by  Landlord — 
41  VicL  c.  15.  s.  13. 

A  building  divided  into  different  sets,  but 
having  one  entrance  and  one  staircase,  was 
occupied  as  follows :  The  ground  floor  by 
the  appellants  and  other  firms  for  business 
purposes ;  the  first  floor  entirely  for  business 
pu/rposes ;  the  second  floor  as  a  residence 
by  the  tenants  and  the  caretaker  and  his 
wife,  who  acted  as  servants  to  the  tenants  of 
the  residential  and  business  premises.  The 
appellants  sought  exemption  from  assessment 
in  respect  of  the  ground  floor,  first  floor 
and  part  of  the  second  floor,  as  being  used 
solely  for  the  purposes  of  trade  or  business, 
or  of  profession  or  calling,  within  the 
meaning  of  41  Vict,  c.  lb,  s.  13 ; — Held, 
that  the  house  was  not  divided  into,  and  let 
iuy  different  tenements  within  the  meaning 
of  the  section;  that  there  was  a  common 
user  of  the  house  by  the  landlords  a/nd  the 
tenants  for  residential  purposes,  since  the 
landlords  occupied  part  of  the  house  other- 
wise than  by  caretakers,  and  that  the  ex- 
emption  did  not  apply  to  rooms  in  a  house 
as  distinguished  from  separate  and  distinct 
tenements. 

This  was  an  appeal  by  a  Special  Case, 
stated  under  37  Vict.  c.  16,  from  an 
assessment  of  certain  premises  of  the 
appellants  to  the  inhabited  house  duty. 
The  ground  of  the  appeal  was,  that  no  de- 

(2)  Lord  Coleridge,  C.J. ;  Field,  J.;  and 
Bowen,  J. 
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daction  bad  been  made  in  tbe  assessment 
on  acconnt  of  part  of  tbe  premises  in 
question  being  occupied  for  business  pur- 
poses only.  Tbe  building  was  let  out  in 
offices  or  rooms,  partly  for  business  pur- 
poses and  partly  for  residential  purposes. 
Tbe  ground  floor  was  occupied  as  offices 
by  tbe  appellants,  a  banker,  and  a  civil 
engineer ;  tbe  first  floor  was  let  as  offices 
to  otber  tenants ;  and  on  tbe  second  floor 
tbe  curates  of  St.  Mary's  Churcb,  Hull, 
bad  rooms  wberein  tbey  resided;  tbe  rest 
of  tbe  floor  being  occupied  by  the  care- 
taker and  bis  wife,  wbo  cleaned  tbe  offices 
of  tbe  appellants  and  acted  as  servants  to 
the  curates. 

Each  of  the  rooms,  except  one,  opened 
on  to  a  staircase  common  to  all  tbe  tenants 
and  leading  from  the  one  entrance  to  tbe 
bouse. 

The  case  came  on  for  hearing  on  tbe 
9tb  of  March,  1880,  but  was  adjourned 
by  tbe  late  Kelly,  C.B.,  and  Hawkins,  J., 
to  enable  the  appellants  to  furnish  further 
particulars  of  the  construction  of  the 
building. 

Bigham,  for  the  appellants. — Section 
13  of  41  Vict.  c.  15  (1)  was  expressly  in- 

(1)  41  Vict.  c.  15.  8.  13.  Bub-8.  1 :  "  Where  any 
house,  being  one  property,  shall  be  divided  into, 
and  let  in,  different  tenements,  and  any  of  such 
tenements  are  occupied  solely  for  the  purposes  of 
any  trade  or  business,  or  of  any  profession  or 
calling,  by  which  the  occupier  seeks  a  livelihood  or 
profit,  or  are  unoccupied,  the  person  chargeable  as 
occupier  of  the  house  shall  be  at  liberty  to  give 
notice  in  writing,  at  any  time  during  the  year  of 
assessment,  to  tiie  sur\'oyor  of  t^ixes  for  the  parish 
or  place  in  which  the  house  is  situate,  stating 
therein  the  facts ;  and  after  the  receipt  of  such 
notice  by  the  surveyor,  the  commissioners,  acting 
in  the  execution  of  the  Acts  relating  to  the  in- 
habited house  duties,  shall,  upon  proof  of  the 
facts  to  their  satisfaction,  grant  relief  from  the 
amount  of  duty  charged  in  the  assessment,  so  as 
to  confine  the  same  to  the  duty  on  the  value  ac- 
cording to  which  the  house  should,  in  their  opi- 
nion, have  been  assessed,  if  it  had  been  a  house 
comprising  only  the  tenements  other  than  such  as 
are  occupied  as  aforesaid  or  are  unoccupied." 

Sub-section  *2  :  "  Every  house  or  tenement  which 
is  occupied  solely  for  the  ])urpo8e8  of  any  trade  or 
business,  or  of  any  profession  or  calling,  by  which 
the  occupier  seeks  a  livelihood  or  profit  shall  be 
exempted  from  the  duties  by  the  said  commis- 
sioners on  proof  of  the  facts  to  their  satisfaction, 
and  this  exemption  shall  take  effect  although  a 
servant  or  other  person  may  dwell  in  such  house 
or  tenement  for  the  protection  thereof." 


B. 


tended  to  meet  such  oases  as  this,  wbioh 
were  not  exempt  under  tbe  old  Act— 
Busby  y.  Newson  (2).  Tbe  case  findi 
that  this  bouse  is,  in  fact,  divided  into 
separate  tenements. 

The  Solicitar-Oeneral  (8irF.  HmcheU) 
(with  bim  Dicey),  for  tbe  respondeni— 
The  case  of  The  Attamey^Qeneral  y.  Tk 
Mutual  Tontine  Westminster  Ohamben 
Association-  (3)  decided  that  to  bring  H 
within  the  exemption  in  section  13  a 
bouse  must  be  divided  into,  as  well  as  let 
in,  separate  tenements.  "House  "  means 
tbe  whole  house  and  not  one  partlj 
inhabited  by  tbe  landlord. 

Bigham,  in  reply. — Tbe  sets  are  not 
accessible  one  from  another,  and  tbe 
bouse  is  therefore  divided  into  sepante 
tenements,  and  occupation  by  tbe  land- 
lord merely  for  trade  purposes  does  not 
prevent  the  exemption  applying. 

Grove,  J. — 1  do  not  say  that  this  b&^ 
tion  is  free  &om  difficulty,  but  on  the 
whole  I  think  there  should  be  jadgment 
for  the  Grown.  Tbe  section  was,  1  think, 
intended  to  apply  to  a  bouse,  parts  of 
which  are  let  out  something  as  chambers 
are,  so  that  tbe  tenant  of  each  part  bas 
exclusive  control  over  that  part,  though 
there  is  a  staircase  common  to  all  the  sets. 
In  that  case  taxation  would  not  be  as- 
sessed in  respect  of  sucb  of  tbe  distinct 
tenements  as  are  used  for  business  par- 
poses.  It  is  true  that  certain  tenants  of 
the  bouse  in  question  are  traders,  bat  I 
do  not  think  that  it  is  let  in  different 
tenements.  I  do  not  go  so  &r  as  to  saj 
that  the  whole  bouse  must  be  let,  so  as 
to  exclude  tbe  landlord  from  using  part 
for  business  or  residential  purposes,  bat 
there  must  be  independent  tenements. 
Here  the  rooms  on  the  different  floors 
have  separate  doors  opening  on  to  tbe 
staircase,  and  are  not  separate  and  in- 
dependent sets  under  the  control  of  the 
several  tenants.  The  tenants  of  the 
rooms  on  the  second  floor  are  waited  on 
by  two  persons  wbo  also  attend  on  the 
other  occupiers.  These  servants  are  not 
mere  caretakers,  sucb  as  are  persons  left 

(2)  44  Law  J.  Rep.  Exch.  143;  Law  Rep.  10 
Kxch.  322. 

(3)  44  Law  J.  Rep.  Ezch.  146 ;  46  ibid.  886; 
Law  Rep.  10  Exch.  SOU  ;  ibid.  1  Ex.  D.  469. 
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in  chftrge  of  a  gentleman's  honse  or 
chambera.  I  cannot  say  that  the  fair 
meaning  of  the  section  would  cover  the 
present  case  and  that  this  honse  is  let  in 
separate  tenements,  for  there  is  nothing 
to  shew  a  separate  holding  by  tenants 
haying  absolute  control  over  the  cham- 
bers irrespective  of  the  rest  of  the  house. 
The  words  of  the  section  are  very  difficult, 
bat  this  is  what  I  take  them  to  convey — 
that  the  exemption  is  only  to  apply  when 
a  honse  is  divided  into  separate  and  ex- 
dadve  tenements.  And  in  coming  to 
this  decision  I  rely  much  on  that  part  of 
the  case  which  relates  to  the  servants,  as 
indicating  a  common  use  of  the  house  by 
the  landlords  and  tenants  for  residential 
purposes. 

liiNDLVT,  J.— I  am  of  the  same  opinion. 
The  appellants  have  to  bring  themselves 
within  the  exemption  in  the  section  con- 
tained, and  I  think  they  have  fiuled.  The 
clause  is  no  doubt  obscure.  I  do  not  think 
that  sub-section  2  applies  where  the 
landlord  occupies  any  part  of  a  house  for 
residential  purposes,  and  not  as  care- 
taker only.  That  sub-section  contem- 
plates a  house  divided  in  tenements  and 
let — ^that  is,  intended  to  be  let — as  a  whole 
in  tenements,  except  such  part  as  is  in- 
habited by  a  person  in  charge  as  caretaker 
only,  and  does  not  apply  iniiere  the  land- 
lord partly  occupies  the  house  for  re- 
sidential purposes.  Nor  can  I  say  that 
this  house  is  let  in  "different  tene- 
ments "  within  the  meaning  of  the  section. 
The  case  of  The  AUomey^Oeneral  v.  The 
M^iual  TonHne  Westmimter  Ohamhere 
AMeodaUon  (3)  decided  that  "different 
tenements,"  under  the  section,  were  such 
as  were  complete  in  every  particular — in 
&ot,  what  are  known  as  flats,  and  not 
only  different  sets  of  rooms  with  a  com- 
mon staircase.  In  this  sense  I  do  not 
think  the  house  was  let  in  different  tene- 
ments. There  must  therefore  be  judg- 
ment fiir  the  Grown. 

*  Jiidgmefni  for  the  Orown. 
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8olieitox»— Bell,  Brodrick  &  Gray*  agenU  for 
W.  &  £.  Gray,  York,  for  appelUnta ;  solicitor 
to  Inland  RoTenue,  for  the  Crown, 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Common  Pleas  Division.) 

1881. 
Jan. 


J81.    1 
1. 14.  / 


HEATH  AND  ANOTHER  V,  PUGH  * 


Vol.  60.— Q.B.,  C  J*.  &  Ezgh. 


Statutes  of  LimitaHon  (3^4  WiU,  4.  c. 
27.  ss,  2,  3,  24,  and  I  Vict.  e.  28)— Mort^ 
gage — Mortgagee  out  of  Possession — Pore" 
oloeure — Decree  for  Poreclosure  ahsohde^ 
Effect  of—Bjedmeni. 

8.,  in  1856,  mxyrtgaged  la/nds  in  fee  to 
the  plaintiffs^  and  in  1859  sold  hin  equity 
of  redemption  to  the  defendant.  In  1877 
theplaifUiffs  obtained^  in  the  usual  course 
and  form,  a  foreclosure  decree  ahsolnte,  and 
in  1878  brought  an  action  of  ejectment 
against  the  defendant.  The  plaintiffs  had 
never  been  in  possession,  and  there  had  been 
no  payment  at  any  tims  of  any  principal 
or  interest  dtte  on  the  mortgage^  nor  any 
acknowledgment  in  writing  of  iheir  title 
by  the  defendant: — Held  (reversing  the 
judgment  of  the  Common  Pleas  Division)^ 
that  the  plaintiffs*  right  to  bring  the  action 
WQ£  not  barred  by  the  Statute  of  Limiia^ 
tions  (3^4  Will.  4.  c.  27). 

Appeal  from  a  judgment  of  the  Com- 
mon Pleas  Division. 

Action  of  ejectment  brought  on  the 
18th  of  October,  1878,  and  tried  before 
Denman,  J.,  in  Middlesex,  at  the  Trinity 
sittings,  1879,  when  the  following  facta 
were  proved  or  admitted  in  evidence. 

By  an  indenture  of  mortgage,  dated 
the  24th  of  November,  1856,  T.  B.  Ste- 
phens  conveyed  the  lands  in  respect  of 
which  the  action  was  brought  in  fee  to 
Heath,  one  of  the  plaintiffs,  and  W.  S. 
Crealook,  to  secure  the  repayment  of 
7,70Ol.  and  interest.  The  money  was  ad- 
vanced to  Stephens  out  of  trust  funds,  of 
which  Heath  and  Crealook  were  possessed 
as  tmstees  of  a  marriage  settlement,  dated 
the  24th  of  February,  1816. 

In  1859  Stephens,  with  the  knowledge 
and  connivance  of  Crealook,  but  without 
the  knowledge  of  Heath,  sold  the  lands 
in  question  to  the  defendant,  without  dis- 
closing to  him  the  existence  of  the  mort- 
gage. The  conveyance  to  the  defendant 
was  dated  the  14th  of  Februaiy,  1859, 

*  Coram  Lord  Selbome,  L.O. ;  Baggallay,  L. J. ; 
and  Brett,  L.J. 
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and  be  therenpon  paid  the  purohase- 
money  and  entered  and  took  possession 
of  the  lands. 

On  the  2nd  of  September,  1870,  Heath 
executed  a  reconveyance  of  the  lands  to 
Stephens,  being  induced  so  to  do  through 
the  fraudulent  representation  of  Crealock 
thali  Stephens,  having  sold  to  the  defen- 
dant, wished  to  execute  a  conveyance  to 
him,  and  that  the  purchase-money  was  to 
be  paid  by  the  defendant  to  Heath  and 
Crealock  as  trustees  of  the  marriage 
settlement.  Crealock,  to  whom  Heath 
had  sent  the  deed  of  reconveyance, 
shortlv  afterwards  absconded,  having  ap- 
propriated the  whole  of  the  purchase- 
money  paid  by  the  defendant. 

In  September,  1870,  Heath  filed  a  bill 
in  Chancery  against  the  defendant  and 
Stephens  for  redemption  or  foreclosure. 

On  the  10th  of  December,  1873,  Bacon, 
y  .C,  made  a  decree  declaring  that  the  deed 
of  reconveyance  was  obtained  from  Heath 
by  frttud,  and  ordering  it  to  be  delivered 
up  to  be  cancelled;  declaring  also  that 
the  mortgage  debt  of  7,700Z.  remained  a 
charge  upon  the  lands ;  and  ordering  that 
an  account  of  what  was  due  for  principal, 
interest  and  costs  under  the  mortgage 
should  be  taken ;  that  the  amount  should 
be  paid  by  Stephens ;  that  in  default  by 
him  or  the  defendant  to  pay  the  amount, 
Heath  should  be  entitled  to  realise  his 
security;  that  the  lands  should  be  sold, 
and  the  defendant  should  deliver  the  title- 
deeds  in  his  possession  to  the  purchaser. 

On  appeal  from  the  decree  of  Bacon, 
V.C,  the  Court  of  Appeal,  on  the  10th  of 
November,  1874,  varied  the  decree  by 
6rdering  a  foreclosure  simply  and  not  a 
■ale  of  the  lands,  and  by  refusing  to  con- 
firm the  order  for  a  delivery  up  of  the  title- 
deeds  by  the  defendant. 

The  judgment  of  the  Court  of  Appeal 
is  reported  in  Heath  v.  Crealock,  44  Law 
J.  Rep.  Chanc.  157 ;  Law  Rep.  10  Chanc. 
22. 

The  usual  accounts  of  principal,  in- 
terest  and  costs  due  under  the  mortgage 
were  subsequently  taken,  and  orders  of 
foreclosure  absolute,  dated  the  6th  of 
March  and  the  6th  of  September,  1877, 
respectively,  were  made  in  the  Chancery 
Division  against  Stephens  and  the  defen- 
dant. 


The  present  action  of  ejectment 
commenced  on  the  18th  of  October,  1878. 

At  the  hearing  the  Statute  of  Limita- 
tions was  set  up  as  a  defence  to  ihe  actios. 
Evidence  was  given  that  Stephens  was  in 
possession  of  the  lands  subeeqaently  to 
the  mortgage  deed  of  the  24di  of  N» 
vember,  1856,  and  that  the  morftgagoei 
had  never  been  in  poBseesian.  There  wai 
no  evidence  of  any  payment  of  principal 
or  interest  due  on  the  mortgage  by  Ste- 
phens, nor  of  any  acknowledgment  ia 
writing  of  the  plamtiffs'  title  1^  him  or 
the  defendant  within  twenty  yeara  befim 
the  commencement  of  the  actum. 

Denman,  J.,  gave  judgment  for  the 
plaintiffs  on  iiie  ground  that  the  foie- 
closure  suit,  and  the  orders  fbr  foredoeoie 
absolute  obtained  therein,  prevented  tbe 
statute  from  running  against  the  plaintiiL 

The  defendant  subseq[uentlv  obteineda 
rule  nisi  for  a  new  trial  in  the  ConunoD 
Pleas  Division. 

On  cause  being  shewn. 

Day  and  Muir  Mackenzie  appeared  &r 
the  plaintiffs. 

Oohen  and  Trevelyan^  for  the  defeodani 

The  following  judgments  were  giyen:— 
Lord  Colebidqe,  C.J.  (after  string  the 
facts). — The  present  state  of  tJiings  hy 
been  brought  about  by  a  curious  minp- 
prehension  of  the  state  of  the  law,  geiBg 
back  for  many  years  past,  on  the  piuri  « 
those  who  advised  the  plaintifls ;  and  it 
seems  to  me,  if  of  two  innocent  pennos 
one  must  suffer,  to  be  reasonable  at  kiflt 
that  the  persons  whose  advisers  have  ad- 
vised them  iU,  who  have  misoonstned 
their  remedy — ^that  is,  the  plaintiffs— mo^ 
suffer.  It  has  been  stated  to  us — and  I 
am  surprised  to  hear  that  anyone  was  aa* 
aware  of  it — ^that  a  foreclosure  soit^acy 
cording  to  the  doctrines  of  equity,  did  oot 
affect  possession,  and  that  the  mortgagee 
had  a  right  to  pursue  concurrent  reoia- 
dies,  and  if  he  pleased,  before  the  statate 
had  run,  to  issue  a  writ  in  ejectment 
which  would  have  saved  the  operatkm  of 
the  statute.  The  foreclosure  suit  has  do 
such  operation  in  causing  the  statate  to 
run  afresh  as  has  been  suggested.  Hi^ 
writ  of  ejectment  might  have  been  iaeoed 
in  plenty  of  time  to  save  the  operatioii  of 
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tlie  statute.  The  effect  of  the  foreolosore 
suit  was  miacoiiceiyed,  and  the  writ  in 
ejectment  was  forgotten  or  neglected,  or 
deliberately  abstained  from  bj  those  who 
represented  the  plaintiffs,  and  this  result 
has  followed.  If  the  plaintiffs  have  any 
legal  rights  nnder  their  foreclosure  de- 
cree, which  they  can  enforce  by  going  to 
the  Chancery  Division,  let  them  go  there. 
We  do  not  interfere  with  them  in  any 
way  in  taking  that  course,  but  we  do  not 
interfere  to  assist  them  in  a  state  of  things 
which  has  been  brought  about  by  the  mis- 
take of  those  who  advised  them  in  the 
manner  I  have  described. 

I  think,  therefore,  upon  these  grounds  ' 
that  the  judgment  pronounced  at  the  trial 
should  be  reversed,  and  judgment  entered 
for  the  defendant. 

LiMDLBT,  J. — I  am  of  the  same  opinion. 
The  first  question  is,  What  are  the  rights 
of  a  mortgagee  as  against  a  mortgagor  in 
possession  ?  Those  rights  are— firet,  to 
sue  upon  the  covenant  for  payment  of  the 
money;  secondly,  to  foreclose;  and  thirdly, 
to  eject.  If  the  mortgagee  forecloses, 
that  foreclosure  merely  prevents  the  mort- 
gagor from  redeeming  after  the  time  fixed 
for  the  exereise  of  his  right ;  in  that  re- 
spect the  decree  for  foreclosure  does  not 
in  any  way  touch  the  possession ;  the 
decree  for  redemption  does,  because  the 
legal  estate  is  then  in  the  defendant^  and 
the  mortsagor  upon  redeeming  is  entitled 
to  have  the  property  conveyed  to  him.  A 
foreclosure  decree  does  not  affect  posses- 
sion, for  the  reason  that  the  mortgagee 
having  the  legal  estate  can  bring  eject- 
ment if  he  wants  possession.  The  practical 
effect  of  the  ordinary  decree  for  foreclosure 
made  by  the  Court  of  Appeal  in  this  case 
was  this,  that  if  the  defendant  did  not 
choose  to  exercise  his  right  of  redeeming 
within  the  time  limited,  he  would  be  for 
ever  prevented  from  redeeming;  but  it 
did  not  in  any  way  toach  the  question  of 
possession ;  it  did  not  give  the  plaintiffs 
any  gree^Uir  right,  in  equity,  to  possession 
than  they  had  before.  The  plaintiffs  seem 
to  have  been  under  the  impression  that 
possession  could  be  got  for  the  mere 
asking,  and  that  the  foreclosure  suit  and 
proceedings  in  equity  entitled  them  to  it 
as  a  matter  of  coarse.  That  appears  to 
me  to  have  been  an  erroneous  impression. 
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If  they  had  issued  a  writ  of  ejectment 
the  moment  the  conveyance  of  1870  was 
set  aside,  they  would  have  saved  the  sta- 
tute or  they  would  have  not,  aocordinff  to 
the  facts.  If  they  were  late  then,  they 
are  a  fortiori  too  late  now.  They  did 
bring  their  action  in  October,  1878,  when 
they  had  been  out  of  possession  a  little 
more  than  twenty  years.  The  defendant 
did  not  plead  the  statute — ^he  was  not 
bound  to  do  so  under  the  new  rule;  he 
put  in  a  defence  in  the  general  form,  which 
by  the  rule  he  was  entitled  to  do ;  but  the 
plaintiffs  must  have  perfectly  weU  known 
that  they  had  been  out  of  possession  all 
this  time,  and,  unless  they  were  under 
^ome  misapprehension  as  to  the  effect  of 
the  foreclosure  orders,  that  the  statute 
would  be  relied  on.  I  think  there  was  no 
such  surprise  or  accident  as  that,  under 
the  particular  ciroumstances  of  this  case, 
we  ought  to  give  the  plaintiffs  the  oppor- 
tunity of  rett7ing  this  action.  I  am  dis- 
posed to  think  that  we  ought  not  to  order 
a  new  trial  as  against  the  bona  fide  pur- 
chaser for  value,  even  upon  the  t^ms  sug- 
gested of  the  plaintiffs  paying  the  costs. 

Upon  these  groundS|  treating  this  as  a 
special  case  in  that  respect,  I  am  of 
opinion  that  the  rule  ought  to  be  made 
absolute  to  enter  judgment  for  the  defen- 
dant. 

The  plaintifis  appealed. 

A,  Charles' {Muir  Mackenzie  with  him), 
for  the  plaintiffs. — First,  the  plaintiffs 
were  taken  by  surprise  by  the  defence 
set  up  at  the  trial,  and  a  new  trial  ought 
to  be  granted  in  order  to  allow  the  evi- 
dence to  be  given  of  the  payment  of 
interest  by  Stephens  to  the  plaintiffs  up 
to  1859.  The  evidence  would  consist 
of  declarations  by  Stephens  made  after 
he  had  conveyed  his  interest  to  the 
defendant  —  Anderson  v.  Weston  (1). 
Secondly,  if  no  payment  of  interest  can 
be  proved,  the  Statute  of  Limitations 
(3  &  4i  Will.  4.  c.  27)  ceased  to  run 
against  the  plaintiffs  when  the  decree 
absolute  in  the  foreclosure  suit  was  made. 
That  suit  was  an  action  in  the  High  Court 
of  Justice  to  recover  land  within  the 
meaning  of  section   2  of    the    statute. 

(1)  6  Bing.  N.C,  296. 


476 


QUEhUrs  BBNOH.  COMMON  PLEAS  AND  EXOHSQUEB. 


[N.S. 


Heath  ▼.  Pugh  {App.),  OP. 

The  7  WilL  4  and  1  Viot.  c.  28  ezplam 
the  earlier  Act,  and  provide  that  the 
time  within  which  an  action  at  law  or 
Bnit  in  equity  may  be  brought  shall  be 
twenty  years  next  after  the  last  payment 
of  interest.  Lord  St.  Leonards,  in 
Wrixon  y.  Yize  (2),  thought  that  a  suit  in 
equity  would  prevent  time  from  running 
as  well  as  an  action  at  law.  (See  also 
Board  v.  Board  (3).) 

Oohen  and  TrevelyaUj  for  the  defendant. 
— Time  under  the  statute  begins  to  run 
against  a  mortgagee  when  there  is  a 
fulure  to  pay  the  sum  secured  at  the  time 
named  in  the  mortgage  deed,  and  that  is 
shortly  after  the  execution  of  the  d^d — 
Doe  V.  Lightfoot  (4) .  Nothing  that  happens 
after  time  has  once  begun  to  run  can 
prevent  it  from  continuing  to  run,  except 
the  occurrence  of  one  of  the  contingencies 
provided  for  by  the  statute.  A  fore- 
closure decree  operates  in  persotiatn  only, 
depriving  the  mortgagor  of  his  right  to 
redeem — Pctget  v.  Bde  (5).  The  form  of 
the  decree  is  no  bar  to  the  statute  run.. 
ning.  The  effect  of  such  a  decree  is 
stated  by  the  Lord  Chancellor  (Lord 
Cranworth)  in  Oolyer  v.  Finch  (6).  A 
foreclosure  suit  is  no  more  than  the  exer- 
cise of  the  mortgagee's  right  to  require 
the  mortgagor,  or  a  purchaser  from  him 
for  value  without  notice,  to  redeem  then, 
or  not  at  all. 

The  plaintiffs  have  not  shewn  that  they 
are  prepared  with  any  legal  evidence  of 
the  payment  of  interest  under  the  mort- 
gage deed.  There  is  therefore  no  ground 
for  granting  them  a  new  trial. 

A,  Oharles  replied. 

Our,  adv.  vidt. 

Lord  Selborne,  L.C.  (on  Jan.  14),  de- 
livered the  following  judgment:  This  is 
an  action  of  ejectment,  commenced  on  the 
19th  of  October,  1878,  by  the  plaintiffs, 
who  are  trustees  under  a  certain  inden- 
ture of   settlement.      The  only  defence 

(2)  3  Dr.  &  War.  104  (at  p.  123). 

(3)  43  Law  J.  Rep.  Q.B.  4 ;  Law  Eep.  9  Q.B. 
48.    Judgment  of  Blackburn,  J. 

(4)  8  Mee.  &  W.  563;  11  Law  J.  Rep.  Exch. 
151. 

(5)  43  Law  J.  Rep.  Chanc.  571  ;  Law  Rep.  18 
Eq.  118. 

(6)  19  Bear.  500;  26  Law  J.  Rep.  Chanc.  65. 


was  the  Statute  of  LimitationB  (3  A  4 
Will.  4.  c.  27).    At  the  trial  a  verdioi 
was  found  for  the  plaintlfiBi,  under  tlie 
direction  of  Mr.  Justice  Denman,  on  the 
ground  that  certain  decrees  and  ordon 
of  the  Court  of  Chancery,  which  I  shall 
presently  mention,  were  an  answer  to 
the    statute.      But  the  Common  Fleu 
Division,   on  motion    to  set  aside  thii 
verdict,  differed  from  that  view  of  the 
law,   and  ordered  judgment  to  he  en- 
tered for  the  defendant.     The  apneal  ii 
from  that  order.    We  disposed,  aniing 
or  at  the  close  of  the  argnment^  of  two 
points  which  were  raised,  the  one  faj  the 
appellants  the  other  by  the  respondeiii 
The    appellants     contended     that  thej 
ought,  if  necessary,  to  have  the  oppor- 
tunity of  going  before  another  jury  for 
the  purpose  of  proving  the  payment  of 
interest  by  one  Stephens,  from  whom  tbe 
defendant  derived  his  title,  by  means  of 
declarations  of  Stephens  made  after  In 
had  parted  with  hu  estate  in  thekni 
These  declarations  we  thought  inadmii- 
sible  against    the    defendant.     On  tiv 
other  luind  it  was  contended  (bnt^  as  «e 
thought,  without  sufficient  ground)  thii 
an  onler  of  the  Master  of  the  Bolls  ndr 
ing  the  land  in  one  of  the  plaintiffi  as  a 
new  trustee  jointly  with  the  other  pUa- 
tiff,  who  was  an  original  trustee,  was  void, 
and  that  the  plaintiffs    must  therefore 
fail.    There  remains  for  determination  the 
main    question,   whether,  upon  the  eri- 
dence   at  the  trial,   the  plidntiffs  w«e 
entitled    to  judgment.      (I  shall  speik 
throughout  for  convenienoe  as  if  both  the 
plaintiffs  had  been  the  original  tmstees.) 
The  facta  which  we  regard  as  matefiil 
are  these :  first,  a  legal  mortgage  of  lead 
to  the  plaintiffs,  dated  the  24th  of  No- 
vember,   1866,    to    secure    7,7001.  en* 
interest;   secondly,   a    subsequent  ooa- 
vejance  of  the  equity  of  redemption  hj 
the  mortgagor  (Stephens)  to  the  deftn- 
dant  in  1859 ;   thirdly,  biU  filed  by  the 
plaintiffs  against  Stephens  and  the  de- 
fondant  for  redemption  or  foreclosmo  in 
1870 ;  fourthly,  decree  in  1874  against 
both  defendants  to  the  suit  for  the  nsoal 
accounts,  and   for  redemption  or  fom- 
closure;  fifthly,  subsequent  proceedings 
according  to  iJie  usual   course  of  the 
Court  ot  Chancery,  ending  in  anordtf 
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■eolosare  abeolate  against  the  present 
dant,  on  the  6th  of  September,  1877. 
)  was  no  proof  of  payment  at  any 
of  any  sam  on  account  of  principal 
lierest  upon  the  mortgage,  nor  of 
icknowledgment  in  writing  of  the 
tiffs'  title  by  the  defendant. 
will  be  seen  that  we  do  not  regard 
all  material  the  fact  that  the  defen- 
pnichased  from  Stephens  for  valu- 
sonsideration  without  notice  of  the 
biffs'  mortgage.  It  was  determined 
naively  in  the  Chancery  suit  that 

he  took  by  his  conveyance  from 
lens  was  ouly  an  equity  of  redemp- 

and  that  being  the  case,  the  right 
lemption  and  the  liability  to  be  fore- 
1  were  the  necessary  and  correlative 
ants  of  his  title — Colyer  v  Finch  (6). 
e  Gonrt  of  Appeal,  in  the  Chancery 
did  indeed  refuse,  on  the  principle 
oable  to  a  purchaser  for  valuable 
deration  without    notice,    to    take 

the  defendant  the  title-deeds,  or  to 
I  against  him  any  form  of  order  de- 
lug  upon  the  mere  exercise  of  the 
9tion  which  would  interfere  with  the 
nuance  (for  such  time  as  it  might 
wise  continue)  of  his  possession.  But 
Court  made  the  common  decree  for 
aption  or  foreclosure,  to  be  worked 
in  the  usual  manner,  with  all  the 
s  and  consequences  which  such  a 
16  would  have  had  in  the  case  of 
lens  himself,  or  of  any  other  person 
NBB  not  a  purchaser  for  value  without 
B.  The  present  question  is  what 
I  effects  and  consequences  are. 
^  authority  was  quoted  for  the  de- 
1  of  the  Common  Pleas  Division ; 
the  authonty  of  the  Judges  who 
>nnoed  it  (one  of  them  especially 
iar  with  equity)  is  itself  great. 
^  unable  to  concur  in  it  we  are  led, 
ir  high  respect  for  every  opinion  of 
I  learned  Judges,  to  state  our  reasons 
reater  length  than  we  might  other- 
have  thought  necessary.  The  law 
ortgage  is  a  familiar  and  very  im- 
•ut  branch  of  Euglish  jurisprudence, 
ti,  when  the  statute  3  &  4  Will.  4.  c. 
"BB  passed,  was  well  understood  on 
sides  of  Westminster  Hall.  Several 
ma  of  that  statute,  and  the  whole  of 
ater  Act — 1  Vict.  c.   28 — expressly 
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relate  to  it.  By  7  Greo.  2.  c.  21  the  Courts 
of  common  law  had  been  enabled  and 
directed,  in  any  action  for  recovery  of  a 
mortgage  debt,  or  for  the  possession  of 
mortgaged  land  (unless  proceedings  were 
at  the  same  time  going  on  in  equity), 
to  give  effect,  upon  the  defendant's  ap- 
plication, to  his  right  of  redemption  and 
reconveyance,  much  in  the  same  way  as  a 
Court  of  equity  would  have  done.  The 
possession  of  the  mortgaged  land  by  the 
mortgagor,  during  the  subsistence  of  the 
security,  and  while  the  mortgagee  did  not 
choose  to  take  possession,  was  held  (at 
law  as  well  as  in  equity)  to  be  "  at  the 
will  "  or  by  the  "  sufferance  "  or  "  per- 
mission "  of  the  mortgagee,  under  a 
*'  tacit  agreement,"  which  the  mortgagee 
might  determine  at  his  pleasure.  It  was 
of  the  nature  of  the  transaction  that  the 
mortgagor  should  continue  in  possession. 
His  possession  was  rightful  and  not  by 
wrong.  He  was  entitled  to  the  rents  and 
profits  so  long  as  he  remained  in  posses- 
sion ;  mesne  profits,  accrued  due  and  re- 
ceived prior  to  action  or  demand,  could 
not  be  recovered  from  him  by  the  mort- 
gagee. The  former  Statute  of  Limita- 
tions (21  Jac.  1.  c.  IG)  did  not,  under 
the  circumstances  of  such  a  possession  by 
the  mortgagor,  run  against  the  mort- 
gagee— Keech  v.  HaU  (7),  Moss  v.  Oullu 
more  (8),  Partridge  v.  Bere  (9),  Hall  v. 
Surtees  (10),  Leman  v.  Newnhami  (11), 
Doe  V.  Williams  (12).  It  may  be  added 
that,  by  the  Judicature  Act  of  1878  (sec- 
tion 25),  '*  a  mortgagor  entitled  for  the 
time  being  to  the  possession  of  land,  as 
to  which  no  notice  of  his  intention  to 
take  possession  has  been  given  by  the 
mortgagee,''  is  recognised  as  having  a 
right  in  respect  of  which  it'  was  thought 
fit  that  he  should  be  enabled  to  sue  for 
possession,  and  for  the  recovery  of  rents 
and  profits,  in  his  own  name. 

In  equity  (where  this  branch  of  our 
jurisprudence  originated)  the  conveyance 
of  tho  legal  estate  to  a  mortgagee  was 
regjirded  as  nothing  more  than  a  security 

(7)  1  Dougl.  21. 

(8)  Ibid.  283. 

(9)  6  B.  &  Aid.  604. 

(10)  IKd.  687. 
(11)1  Ves.  Hon.  .>1. 
(12)  6  Ad.  &  E.  291. 
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for  a  debt.  Daring  the  subsistenoe  of  the 
equity  of  redemption  the  debt,  together 
with  the  benefit  of  the  security,  passed 
to  executors  by  a  will  of  personal  estate, 
and  the  legal  title  to  the  land  did  not 
pass  by  a  general  devise  of  all  the  mort- 
gagee's real  estate  in  a  will  duly  attested, 
because  it  was  not  regarded  in  equity  as 
any  part  of  that  estate.  As  to  the  equity 
of  redemption,  it  is  sufficient  to  quote 
Lord  Hardwicke's  words  in  the  leading 
case  of  Gashorne  v.  Scarfe  (13)  :  "  An 
equity  of  redemption  has  always  been 
considered  as  an  estate  in  the  land  ;  for  it 
may  be  devised,  granted  or  entailed  with 
remainders,  and  such  entail  and  remain- 
ders may  be  barred  by  fine  and  recovery ; 
and  therefore  cannot  be  considered  as  a 
mere  right  only,  but  such  an  estate 
whereof  there  may  be  a  seisin.  The  per- 
son, therefore,  entitled  to  the  equity  of 
redemption  is  considered  as  the  owner  of 
the  land,  and  a  mortgage  in  fee  is  con- 
sidered as  personal  assets.  .  .  .  The 
interest  in  the  land  must  be  somewhere, 
and  cannot  be  in  abeyance,  but  it  is  not 
in  the  mortgagee,  and  therefore  must 
remain  in  the  mortgagor.  A  devises  his 
estate,  and  after  makes  a  mortgage  in 
fee  ;  though  this  is  a  total  revocation  in 
law,  yet,  in  this  Court,  it  is  a  revocation 
pro  tanto  only."  (And  see  Blake  v.  Foster 
(14).) 

This  beiDg  the  position  of  the  title, 
as  long  as  the  mortgage  is  redeemable, 
the  effect  of  an  order  of  foreclosure 
absolute  is  to  vest  the  ownership  of,  and 
the  beneficial  title  to,  the  land  for  the 
first  time  in  the  person  who  previously 
was  a  mere  incumbrancer.  The  equitable 
estate  of  the  mortgagor  is  then  forfeited 
and  transferred  to  the  mortgagee.  It  is 
transferred  as  effectually  as  if  it  had  been 
conveyed  or  released.  "  A  foreclosure,** 
said  Lord  Hardwicke,  "  is  considered  as 
a  new  purchase  of  the  land.**  "  The 
mortgage  being  foreclosed,*'  said  Sir 
William  Grant,  "  the  estate  becomes  ab- 
solutely his.**  "By  the  order  made  in 
the  foreclosui*e  suit,**  said  Sir  Lancelot 
Shadwell,     *'he     became     the    absolute 

(13)  1  Atk.  633;  aud  2  Tudor's  Leudiog  Cases 
in  Equity  (6th  ed.),  at  p.  1055. 

(14)  2  B.  &  B.  402  and  403. 


owner" — Oashome  v.  Searfe  (13),  iStl- 
berachildt  v.  SchoU  (15),  Le  Ores  v.  Codb- 
erell  (16).  The  title  obtained  by  sndi 
new  purchase  did  not,  before  the  Wills 
Act,  1838,  pass  by  general  words  in  a 
will  duly  attested  to  pass  real  estate, 
made  before  the  foreclosure,  and  after- 
wards republished ;  it  did  paas  if  such 
will  were  republished  after  foreclofinn^ 
or  if  a  new  will,  in  like  general  terms, 
were  then  made. 

It  follows  from  this  state  of  the  law, 
that  when  the  owner  of  land  under  an 
ordinary  decree  of  foreclosure  absolnie 
takes  proceedings  to  recover  possession 
of  that  land,  he  seeks  possession  of  thii 
which,  by  a  title  newly  accrued,  has  lor 
the  first  time  become  his  own  propeiij; 
and  that  it  can  make  no  difference  whe* 
ther  the  title  which  he  previously  had  m 
a  mere  incumbrancer  was   or  was  not 
protected  by  a  legal  estate.     The  poflses- 
sion  which  he  now  claims,  and  the  right 
by  virtue  of  which  he  seeks  to  recover  ii^ 
are  essentially  different  from  the  po8M- 
sion  which  he  might  before  have  claimed, 
and  from  the  right,  by  virtue  of  which 
he  might  have  ckdmed  it.     "  There  <mn 
be  no  two  things,'*  said  Lord  Mannen^ 
in  Blahe  v.  Foster  (14),  "  more  di§tiDcfc 
or  opposite  than  the  possession  as  mort- 
gagee and  possession  as  owner  of  the 
estate  ;  nor  can  anvthing  be  more  hazstf^ 
dous  and  inconvenient  than  the  possession 
of  a  mortgagee.     The  manner  in  which 
he  is  called  to  account  is  most  rigorooB 
and  severe.*'     One  consequence  of  a  de- 
cision that  a  mortgagee   who  obtains  ft 
foreclosure  absolute  is  not  safe  against 
the  Statute  of  Limitations,  under  ciicom* 
stances  like  those  of  the  present  case, 
would  be  to  make  it  necessary  for  him 
(under  such  circumstances)  to  take  jpos- 
session  while  still  mortgagee,  or,  if  it 
were  resisted,  to  bring  ejectment  for  thftt 
purpose,  on  pain  of  forfeiting  his  title, 
and  of  becoming  liable,  if  a  trustee  (ss 
the  present  plaintiffs  are),  for  a  loss,  by 
breach  of  trust,  of  the  whole  value  of  the 
estate.    The  present  plaintiffs  had,  witUn 
thirteen  months  before  the  commence- 
ment of  this  action,  obtained  against  the 

(15)  2  Ves.&B.  49. 

(16)  5  Sim.  384. 
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nt  defendant  an  order  of  foreclosure 
ate,  having  that  effect  in  eqnitj 
[i  has  been  described.  This  action 
tnroQght  upon  the  title  so  obtained. 
■  statement  of  claim  contains  these 
nents  :  first,  that ''  by  virtue  of  those 
B  of  foreclosure  made  in  the  suit " 
rhioh  the  dates  are  stated),  ''and 
rtae  of  the  indenture  of  the  24th  of 
imber,  1856,  the  lands  and  premises 
ioned  in  the  writ  became,  and  are 
subject  to  the  trusts  of  the  indenture 
^tlement  of  the  24th  day  of  February, 
;  "  and,  second,  that  "  by  virtue  of 
premises,  the  plaintiffs  are  now 
tin  fee-simple,  and  entitled  in  pos- 
m  to  the  lands  and  premises  men- 
d  in  the  writ.''  The  plaintiffs  re- 
mt  for  the  purposes  of  this  action 
nrbole  equitable  title  and  rights  of 
eettwi  que  trust. 

ia  not,  in  our  opinion,  necessary  to 
mine  how  far,  and  under  what  cir- 
tenoes,  before  the  Judicature  Acts, 
lit  of  law  would  have  taken  notice 
9  effect  of  such  orders  of  foreclosure, 
sting  for  the  first  time  the  equitable 
in  the  person  who  previously  (as 
gagee)  had  the  legal  estate.  Under 
nis  24  and  25  of  the  Judicatui*e  Act 
)73,  the  High  Court  of  Justice  is 
d  to  do  so,  and  to  give  full  effect  to 
equitable  right ;  so  that  (if  there 
d  previously  have  been  any  conflict 
liis  point)  the  rule  of  equity  must 
prevail.  We  may,  however,  state 
bgreement  with  what  was  long  before 
by  Lord  St.  Leonards  (17),  which  is, 
ixnky  fully  applicable  in  principle  to 
ireeent  case :  *'  A  suit  in  this  Court " 
',  is,  the  Court  of  Chancery),  "  pro- 
'  instituted,  will  prevent  time  fi*om 
ing ;  and  a  Court  of  law,  now  that 
ame  rule  is  prescribed  by  statute  for 
Courts,  should,  I  conceive,  act  upon 
principle.  At  all  events,  this  Court 
protect  its  own  jurisdiction,  and  will 
lermit  the  suitor  to  be  evicted  at  law, 
had  an  equitable  right  to  sue  for  the 
and  had  filed  his  bill  within  the  limit 
red,  and  duly  pursued  his  remedy.'* 
is  impossible,  without  disregarding 
iqnitable  title,  to  hold  that  the  right 


479 


of  the  plaintiffs  to  the  land  in  the  present 
case  was  barred  by  the  Statute  of  Limi- 
tations, when  this  action  was  brought. 
All  the  sections  of  the  Statute  of  Inmi- 
tations  which  expressly  relate  to  mort- 
gages, and  also  the  later  Act — 1  Vict.  c. 
28 — may  be  laid  entirely  out  of  the  case. 
This  action  was  not  barred  by  any  of  them. 
The  Act  1  Vict.  c.  28  does  not  itself 
create  a  bar  in  any  case  in  which  it  had 
not  been  already  created  by  the  Act 
which  it  explains;  it  only  declares  (in 
conformity,  and  with  manifest  reference, 
te  the  rule  which  had  before  prevailed  in 
equity)  that  nothing  in  that  Act  shall 
bar  the  title  of  a  mortgagee  (continuing 
to  be  such)  who  has  received  any  pay- 
ment on  account  of  principal  or  interest 
from  the  person  entitled  to  the  equity  of 
redemption  within  twenty  years  before 
the  commencement  of  any  action  or  suit. 
The  question,  therefore,  depends  upon  the 
2nd  and  3rd,  when  considered  in  connec- 
tion with  the  24th  and  34th  sections  of 
3  A  4  Will.  4.  c.  27.  Time  (if  it  ever  ran 
under  the  2nd  and  3rd  sections)  must  have 
begun  to  run  either  from  the  date  of  the 
mortgage  deed  (November  24,  1856)  or 
from  the  day  fixed  for  redemption  or 
payment  of  the  principal  money  secured 
by  that  deed — ^not  more,  certainly,  than 
a  year  afterwards.  It  is  obvious  that  the 
time,  having  that  commencement,  could 
only  run  against  the  mortgage  title,  then 
vested  in  the  plaintiffs.  So  far  as  that 
title  was  concerned,  their  proper  remedy 
was  equitable ;  and  that  remedy  was  duly 
pursued  within  the  period  limited  by 
section  24.  After  the  commencement  of 
the  suit  which  ended  in  the  foreclosure, 
it  was  no  longer  possible  that  the  statute 
should  run  against  that  title.  The  new 
title,  by  foreclosure,  first  accrued  upon 
and  "  bv  reason  of"  the  "forfeiture  "  of 
the  defendant's  equity  of  redemption, 
within  the  meaning  of  the  last  clause  of 
the  3rd  section  or  the  statute — that  is, 
at  the  date  of  the  order  for  foreclosure 
absolute.  Lord  St.  Leonards  thought 
that  this  last  clause  was  the  only  part  of 
the  3rd  section  applicable  to  mortgages 
(18),  and,  if  applicable  (as  he  thought 
it)  to  the  lapse,  by  non-payment  ad  diemj 


(17)  3  Br.  &  War.  123. 


(18)  3  Dr.  &  War.  117. 
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of  the  first  right  of  redemption,  expreeslj 
reserved  by  the  deed,  it  cannot  be  less 
applicable  (when  the  party  who  forecloses 
has  the  legal  estate)  to  the  later  and  more 
oonclasive  forfeiture  by  which  the  equity 
of  redemption  is  finally  barred.  The 
legal  estate,  under  such  circumstances, 
supports  the  beneficial  title.  A  plaintifT 
who  obtains  a  foreclosure  cannot  be  in  a 
worse  position,  because  when  he  became 
in  equity  the  owner  of  the  land,  he  had 
already  a  legal  estate  down  to  that  time 
unaccompanied  by  ownership. 

If  authority  were  needed,  these  con- 
clusions appear  to  be  supported  by  that 
of  Lord  St.  Leonards  in  the  case  before 
him  already  referred  to — Wrixon  v.  Vize 
(2).     He  thought,   notwithstanding  the 
doubts  expressed  by  Mr.  Justice  Pattison 
in  Doe  v.  Williams  (12) — doubts  which 
(speaking  here  for  myself)  I  should  have 
shared,  if  the  point  had  been  open — that, 
'*  although  the  conveyance  was  by  way  of 
mortgage,  the  right  to  bring  an  action  or 
make  an  entry  clearly  fell  within  the  2nd 
section."     But  he  also  thought  that  a 
foreclosure  suit  was  a  suit  "to  recover 
the  land,"  within  the  meaning  of  that 
statute  and  of  1  Vict.  c.  28.    "  The  right," 
he  said,   ^'to  file  a  bill   of  foreclosure, 
whether  the   plaintiflTs   mortgage    be  a 
legal  or  an  equitable  one,  falls  within  the 
24th  section  of  the  statute  S  &  4s  Will.  4, 
and  the  1  Vict.  c.  28 ;  and  the  time  is 
governed  by  the  legal  right  of  the  party 
to  bring  an  action,  or,  if  he  have  not  the 
legal  estate,  by  the  right  which  he  would 
have  had  if  his  estate  had  been  a  legal 
instead  of  an  equitable  one."     And  "  it 
cannot  be  said   that  the  suit  is  not  to 
recover  the  land  as  it  is  already  vested  in 
him  ;  for  this  expression  would  be  strictly 
accurate  where  the  mortgage  is  of  the 
equitable  estate  ;  and  where  the  mortgage 
is  a  legal  one,  yet  the  suit  is  in  effect  to 
recover  or  obtain  the  equity  of  redemp- 
tion, which  is,  in  the  view  of  equity,  an 
actual  estate  "  (19). 

Lord  St.  Leonards  therefore  held  that 
a  mortgagee  by  filing  a  bill  of  foreclosure 
within  the  time  limited  by  section  24  did 
all  that  was  necessary  to  prevent  the  bar 

(19)  3  Dr.  &  War.  119,  120. 


of  the  statute ;  and  that  when  he  obUined 
the  usual  order  for  foreclosure  absolute,  he 
''recovered  the  land"  within  the  meaning 
of  the  statute.     If   so,   how  could  the 
mortgagor  be  entitled  a  day  or  a  year 
afterwards  to  refuse  to  give  up  poaseasion 
on  the  ground  that  the  riffht  was  barred 
by  the  statute  ?     The  d4tih  section  says 
that  at  the  determination  of  the  period 
limited  by  the  Act  to   any   person  for 
bringing  any  action  or  suit, ''  all  right  and 
title  of  such  person  to  the  land,  for  the 
recovery  whereof   such    action  or  rait 
might  have  been  brought  within  saeh 
period,  shall  be  extinguished."     If  the 
period  limited  for  bringing  an  action  for 
the  recovery  of  possession  of  land,  under 
a  legal  conveyance  by  way  of  mortgage^ 
could  be  held  to  have  determined  by  the 
lapse  of  twenty  years  from  the  accruer  of 
such  right  of  action,  during  the  pendenef 
of  a  foreclosure  suit  commenced  in  doe 
time,  we  see  no  escape  from  the  oonda- 
sion  that  the  right  and  title  of  the  mort- 
gagee to  the  land  would  be  theno(Mh 
extinguished ;  that,  instead  of  the  equit- 
able right  of  the  mortgagor  heang  for- 
feited   to     the    mortgagee,    the  whde 
right,  title,  estate  and  interest  of  the 
mortgagee    would     be     transferred   te 
the  mortgagor ;  and  that,  instead  of  u 
order  for  foreclosure  absolute  being  afte^ 
wards  made,  all  further  proceedings  id  the 
foreclosure  suit  ought  immediately  there* 
upon  to  be  stayed.     To  state  such  a  cob- 
sequence  (if  it  logically  follows,  as  ire 
think  it  does)  is  of  course  to  disprove  the 
premises.     The  defendant  who  is  baned 
by  the  order  absolute  ia  estopped  from 
denying  that  the  right  and  title  therebj 
adjudged  to  the  plaintiffs  became  vested 
in  them  by  virtue  of  that  order,  or  that 
the  plaintiffs  thereupon  became  entitled, 
in  a  right  distinct  from  that  which  tbej 
previously  had,  to  that  possession,  whioi 
he  (the  defendant)  had  down  to  that  time 
held,  not  by  wrong,  but  under  and  i^ 
virtue  of  the  same  right  and  title  whi^ 
is  so  transferred.     The  plaintiffs  are  not 
barred  by  the  statute,  because,  after  the 
institution  of  the  Chancery  suit,  it  ceased 
to  run  against  them ;  and  by  ^be  preeent 
action  they  are  seeking  to  enforce  that 
right  of  possession  whi&  was  for  the  first 
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time  given  to  them  indefeasibly  by  the 
decree  abeolnte  for  foreclosure  in  that 
Bait. 

We  are,  for  these  reasons,  of  opinion 
ihat  the  appeal  must  be  allowed,  and  that 
judgment  most  be  entered  for  the  plain- 
in  the  action. 

Judgment  reversed. 


Soliciton— Talbot  &  Tasker,  agents  for  Bndd,  Son 
A;  Biodie,  for  plaintiffs ;  Combe  &  Wainwright, 
for  defendant. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
Iftftl         fBOLFB    (surveyor   of   taxes) 

March  23.  {    (^PP^^^p    ^'  JTD«   and 
^^  L  COMPANY  (respondents). 

Inhabited  House  Duty — Tenement  occu- 
pied solely  for  Business — Caretaker — 41 
VieL  e.  15.  s.  13.  sub-s,  2—"  Servant  or 
other  person  "  dwelling  in  House  for  Pro- 
teeiion  thereof. 

Exemption  from  inhabited  house  duty 
woe  claimed  umder  41  Vid,  c,  15.  s.  13. 
8uh^,  2,  in  respect  of  a  building  which  was 
used  only  for  business  purposes  save  thai 
there  resided  in  it^  as  caretaker ,  occupying  a 
sitting-room  and  bedroom^  a  cashier  receiv- 
ing a  salary  of  2001.  a  year.  2%«  com- 
imssioners  found  as  a  fact  thai  the  cashier 
UKU  a  "  servant  or  other  person  "  within 
the  meaning  of  the  Act : — Held,  thai  the 
commissioners  might  sofmd* 

Yewena  v,  Noakes  (Ante^  Ezch.  132) 
ducuseed. 

Casi  stated  ander  37  Vict.  c.  16. 

At  a  meeting  of  the  Inhabited  Hon<»e 
Dniy  GonuniBsioners  for  the  city  of 
Oxford,  held  on  the  14th  of  July,  1879, 
&.  P.  Hookham,  as  trustee  for  Hyde 
A  Co.,  wholesale  clothiers,  appealed 
against  an  assessment  to  the  inhabited 
honse  duties  for  the  year  ending  the 
5ih  of  April,  1879,  of  300^.  at  6i.  in 
the  pouno,  in  respect  of  new  warehouses, 
81  and  32  Queen  Street,  Oxford,  and 
claimed  exemption  under  41  Vict.  c.  15. 
8. 13.  sub^.  2  (1). 

(1)  41  Vict,  c  15.  B.  13.  Bub-s.  2  enacts: 
""Hywy  house  or  tenement,  which  ie  occupied 

Vchm  50.-4)3.,  OJP.  ^  Ezcu. 


He  stated  that  the  whole  of  the  pre- 
mises in  question  were  used  as  ware- 
houses and  counting-houses,  with  the 
exception  of  a  sitting-room  and  a  bedroom 
on  the  top  story,  occupied  by  the  cashier 
of  the  firm,  who  sleeps  on  the  premises 
solely  as  caretaker,  and  for  the  protection 
thereof,  that  being  considered  as  a  part 
of  his  duty.  He  also  stated  that  a  woman 
attends  to  the  cashier's  domestic  wants, 
as  also  to  those  of  the  other  clerks  and 
warehousemen  during  the  day,  but  does 
not  remain  ou  the  premises  at  night. 
The  surveyor  of  taxes  submitted  that  a 
person  holding  the  responsible  position  of 
cashier,  and  in  receipt  of  a  salary  of  200^ 
per  annum,  could  not  be  deemed  to  be 
such  a  "  servant  or  other  person,"  within 
the  meaning  of  the  Act,  as  may  dwell  on 
the  premises  as  caretaker,  and  for  the 
protection  thereof,  and  bring  them  within 
the  exemption  (1). 

The  commissioners  discharged  the  as- 
sessment,  being  of  opinion  that  the 
cashier  was  a  servant  or  other  person  who 
dwelt  only  for  the  purpose  of  protection. 

Upon  the  application  of  the  surveyor 
the  commissioners  stated  the  above  Case. 

Dicey ^  for  the  appellant. — The  cashier 
was  not,  within  the  meaning  of  41  Vict. 
c.  15.  s.  13.  sub-8.  2  (1),  "  a  servant  or 
other  person"  dwelling  in  the  house 
"  for  the  protection  thereof."  The  words 
"  servant  or  other  person "  cannot,  on 
principle,  extend  to  such  a  person  as  this 
cashier.  And  Yewens  v.  Noakes  (2),  on 
the  similar  words  in  32  &  33  Vict.  c.  14. 
s.  11  (repealed  by  41  Vict.  c.  15.  s.  13. 
sub-s.  3),  is  a  conclusive  authority  to 
that  effect.  Bramwell,  L.J.,  no  doubt 
rested  his  decision  on  another  ground, 
but  Thesiger,  L.  J.,  as  one  ground  of  his 
decision,  held  that  the  term  "  servant " 
was  used  in  its  ordinary  and  popular 
sense,  not  in  the  sense  in  which  a  clerk 

solely  for  the  ^nrpoeee  of  any  trade  or  business,  or 
of  any  profession  or  calling,  by  which  the  oecn- 
pier  sec^  a  livelihood  or  profit,  shall  be  exempted 
from  the  duties  by  the  said  commissioners  upon 
proof  of  the  f^\e  to  their  satisfiiction,  and  this 
exemption  shall  take  effect,  although  a  servant  or 
other  person  may  dwell  in  such  house  or  tenement 
for  the  protection  thereof.'* 

(2)  Ante,  Ezch.  182  ;  Law  Rep.  6  Q.B.  D.  530. 
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or  manager  may  be  called  the  servant  of 
Ilia  employer,  but  in  the  sense  of  an 
ordinary  menial  or  domestic  servant,  and 
that  the  words  *' other  person  ''  meant  a 
person  standing  somewhat  on  the  same 
footing  as  a  domestic  servant  (say  a 
policeman),  and  that  consequently  a  clerk, 
with  a  salary  of  150Z.  a  year,  was  not 
within  the  description,  ''  servant  or  other 
person.'*  And  Baggallay,  L.J.,  rested 
his  decision  entirely  on  that  ground, 
adopting  the  reasons  given  by  Thesiger, 
L.J.  There  is  good  reason  why  the 
L^^lature  should  have  limited  the  ex- 
emption  to  the  case  of  a  servant,  or 
person  somewhat  on  the  footing  of  a 
servant;  for  if  the  exemption  were  ex- 
tended to  the  case  of  a  person  such  as 
this  cashier,  the  putting  in  of  such  a 
person  to  act  as  caretaker  would  generally 
take  some  other  house  out  of  the  liability 
to  duty,  inasmuch  as  he  would  presum- 
ably have  dwelt  in  a  house  liable  to  the 
du^,  whereas  a  sei*vant,  or  person  on  the 
footing  of  a  servant,  would  presumably 
not  have  had  a  taxable  dwelling.  Further, 
the  caretaker  must  be  dwelling  in  the 
house  "  for  the  protection  thereof,"  and 
this  cashier  clearly  did  not  dwell  in  the 
house  solely  for  the  protection  thereof ; 
there  must  have  been  benefit  to  him  from 
his  dwelling  there,  beyond  the  benefit 
which  a  caretaker  would  necessarily  get 
in  having  a  dwelling  allowed  to  him. 

He  also  referred  to  48  Geo.  3.  c.  55. 
sohed.  B ;  57  Geo.  3.  c.  25.  s.  1 ;  6  Geo.  4. 
c.  7 ;  and  30  &  31  Vict.  c.  90. 

Boaanquet,  for  the  respondents.  —  In 
Tewens  v.  Noahes  (2)  the  caretaker  had 
residing  with  him  his  wife,  five  children 
and  a  servant,  occupying  a  considerable 
part  of  the  building;  and  that  state  of 
facts  was  the  ground  of  the  decision  of 
Bramwell,  L.J.,  and  one  ground  of  the 
decision  of  Thesiger,  L.J.,  while  Baggal- 
lay,  L.  J.,  did  not  dissent  as  to  that  ground, 
but  only  doubted.  Bramwell,  L.J.,  on 
the  other  hand,  dissented  from  the  view 
taken  by  Thesiger,  L.J.,  and  Baggallay, 
L.J.,  as  to  the  elSect  of  the  words  '*  ser- 
vant or  other  person,**  he  evidently  con- 
sidering that  the  words  "  other  person  ** 
contemplated  any  person  who  had  agreed 
to  take  care  of  the  premises.  Conse- 
quently the  real  ground  of  the  decision 


in  Yewens  v.  Noahes  (2)  is  not  advene  to 
the  respondents. 

Further,  according  to  the  view  taken 
by  Thesiger,  L.  J.,  and  Baggallay,  L.J.,  in 
that  case,  the  question  whether  the  care- 
taker comes  within  the  words  "servant 
or  other  person  *'  is  a  question  of  degree, 
and  therefore  a  mere  question  of  met ; 
and  Thesiger,  L.J.,  said  that  if  the  com-    ^ 
missioners  had  found  as  a  fietct  that 
caretaker  was  a  caretaker  simply, 
was  a  "  servant  or  other  person  "  withi^^ 
the  enactment,  the  Court,   although  ^^ 
might    think    their    finding    erroneoiL^^ 
ought  not  to  interfere.     On  the  true  oa>^ 
struction  of  the  statute,  apart  from  ^q; 
thority,    the   judgment    of    the    Coini^ 
should  be  in  favour  of  the  respondenta 

Dicey^  in  reply. 

LiNDLET,  J. — I  think  we  ought  not  to 
disturb  that  which  I  understand  to  be  the 
finding  of  the  commissioners.    The  en- 
actment  in  question — 41  Vict.  c.  15. 8. 13. 
sub-s.  2 — says,  "Every  house  or  iene> 
ment  which  is  occupied  solely  for  the 
purposes  of  any  trade  or  business  .... 
shall  be  exempted  from  the  duties  by  the 
....  commissioners  upon  proof  of  the 
facts,  .  .  .    and    this    exemption   ahall 
take  effect  although  a  servant  or  other 
person  may  dwell  in  such  house  or  tene- 
ment for  the  protection  thereof."    What 
meaning  ought  we  to  attach  to  the  words 
"  servant  or  other  person"  ?     Acoording 
to  the  case,  the  cashier  of  the  respondeniB 
sleeps  on  the  premises  solely  as  caretaker, 
and  for  the  protection  thereof^  that  being 
considered  as  a  part  of  his  duty  ;  and  the 
commissioners  say  they  were  "  of  opinion 
that  the  cashier  was  a  servant  or  other 
person  who  dwelt  only  for  the  purpose  of 
protection,**  thus,  in  effect^  as  I  under- 
stand the  case,  finding  that  the  caehier, 
although  not  for  any  other  purpose  a  ser- 
vant, was,  for  the  purpose  of  the  care- 
taking,  a  servant  or  a  person  such  ae  a 
servant.      Mr.    Dicey    contends  that  a 
cashier  receiving  a  salary  of  200Z.  a  year 
cannot  be  a  servant  or  other  person  each 
as  a  servant,  and  relies  on  the  judgment 
of  Lord  Justice  Thesiger  in  Yeum»  ▼. 
Noahes  (2),  whose  judgment  on  that  head 
was  adopted  by  Lord  Justice  Baggallay. 
1  cannot,  however,  go  the  lengui  fir 
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wbich  Mr.  Dicej  contends,  though  I  do 
not  say  whether,  if  the  commissioners  had 
not  found  as  thej  have,  I  should  have 
considered  the  exemption  established.  In 
Tewens  y.  NoaJces  (2)  the  caretaker  had 
his  wife,  five  children  and  a  servant  re- 
siding with  him,  occupying  a  considerable 
part  of  the  building — a  state  of  facts  ex- 
pressly adverted  to  in  the  judgment  of 
Lord  Justice  Thesiger,  as  well  as  in  that 
of  Lord  Justice  Bramwell.  No  doubt 
Lord  Justice  Thesiger  thought  that  the 
term  "  servant  '*  was  used  in  its  ordinary 
and  popular  sense — ^that  was  to  say, 
not  in  the  sense  in  which  a  clerk  or 
manager  might  be  called  the  servant  of 
his  employer,  but  in  the  sense  of  an 
ordinary  menial  or  domestic  servant ;  and 
that  by  the  words  "  other  person "  a 
person  of  the  same  kind  and  description 
as  a  domestic  servant  was  meant.  But 
he  went  on  to  speak  of  the  difficulty  of 
drawing  the  line,  and  to  say  that  if  the 
commissioners  had  found  as  a  fact  that 
the  caretaker  was  a  caretaker  simply,  and 
was  a  "  servant  or  other  person  "  within 
the  enactment,  he  thought  it  would  have 
been  the  duty  of  the  Court,  although  it 
might  consider  their  finding  erroneous, 
not  to  interfere.  In  my  opinion,  though 
this  may  be  perhaps  a  case  somewhat 
near  the  line,  the  commissioners  having 
fonnd  that  it  is  within  the  line,  we  ought 
not  to  interfere. 

Williams,  J. — The  only  question  of  law 
in  this  case  is,  whether  a  cashier  receiving 
200{.  a  year  can  be  a  servant.  I  think 
he  can  be,  and  accordingly  that  the 
coniinisBioners  might  find  as  they  have 
done. 

ICiTHBW,  J.,  concurred. 

Judgment  for  the  respondents. 


Soliciton — ^Tfae  Solicitor  to  the  Inland  Revenue,  for 
sppelUmt;  Lovell,  Son  &  Pitfleld,  ai^ents  for 
XHkymiui  &  Walsh,  Oxford,  for  respondents. 
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[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Queen* s  Bench  Division.) 

Iftftl         r*™^    GREAT    WESTERN    RAILWAY 
M        19    ^     COMPANY  V.  THE  RAILWAY  COM- 

May  iZ.  1^   MIS8IONBR8;  in  re  brown.* 

Railway  Oommissi-oners  —  Jurisdiction 
Qj — Cliarge  hy  Railway  in  excess  of  Par- 
liamentary  Limit — Reasonable  FacUities — 
Railway  and  Oanal  Traffic  Act,  1854  (17 
^  18  Vict.  6.  31),  s.  2— Regulation  of 
RaUways  Act  (36  ^  37  Vict.  c.  48). 

A  complaint  having  been  made  to  the 
railway  commissioners  of  fares  dema/nded 
by  a  railway  company  which  exceeded  by  a 
small  amount  the  sum  fixed  for  such  fares 
by  Act  of  Parliament, — Held  (affirming 
the  ptdgment  of  the  Queen's  Bench  Divi^ 
sion),  that  the  railway  commissioners  had 
no  jurisdiction  to  entertain  the  application^ 
afid  that  a  writ  of  prohibition  ov^ht  to 
issue ;  for  thai,  although  the  sums  demanded 
for  fares  were  in  excess  of  the  statutory 
limit,  still  there  was  no  allegation  thai  the 
sums  were  so  fixed  and  so  demanded  wUh  a 
mew  to  prevent  passengers  from  travelling 
or  trains  from  running,  nor  was  there  any 
allegation  or  evidence  that  the  fares  so  fixed 
and  demanded  did  in  fact  have  that  effect. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. 

James  Brown  presented  a  complaint  to 
the  railway  commissioners,  pursuant  to 
the  provisions  of  the  Railway  and  Canal 
TraflSc  Act,  1854,  and  the  Regulation  of 
Railways  Act,  1873,  setting  out  instances 
in  which  the  Great  Western  Railway 
Company  were  in  the  habit  of  charging 
fares  slightly  in  excess  of  those  allowed 
by  their  Act  of  Parliament  The  com- 
plaint specified  a  number  of  cases  in 
which  the  company  had  demanded,  and 
the  complainant  had  paid  such  fares  to 
and  from  various  stations  between  Pad- 
di^gton  and  Swindon,  and  also  set  forth 
in  detaU  the  fare  allowed  b^  statute,  and 
the  government  duty  which  might  be 
added  to  the. fare,  and  then  shewed  that 
a  sum  beyond  that  amount  varyinff  from 
a  fraction  of  a  penny  to  Sd.  on  each  fare 
was  demanded  by  the  Great  Western  Rail- 
way Company. 

*  Coram  Field,  J.,  and  Manisty,  J.,  in  the 
Queen's  Bench  Division;  and  Bramwell,  L. J. ; 
Brett,  L.J. ;  Cotton.  L.J.,  in  the  Court  of  Appeal. 
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[N.8, 


Great  Western  Rail.  Co.  v.  Railway  Commisnoners  ^App,),  Q.B, 


The  Great  Western  Railway  Company 
obtained  in  the  Queen's  Bench  Division 
a  role  nisi  for  a  prohibition,  which  was 
afterwards  made  absolate,  when  the  fol- 
lowing judgments  were  delivered : — 

Field,  J. — This  is  an  application  by 
the  Great  Western  Railway  Company  for 
a  writ  of  prohibition  prohibiting  the  rail- 
way commissioners  from  proceeding  to 
make  any  order  upon  the  application  of 
James  Brown  against  them,  and  it  is 
with  reference  to  the  17th  and  18th  Vict, 
c.  31,  the  sections  of  which  have  been  so 
recently  under  discussion  in  The  South 
TUastem  Railway  Company  y.  The  Bailtffay 
Oommissioners  (1).  But  James  Brown*8 
application  is  rather  a  remarkable  one. 
I  do  not  say  that  he  has  not  a  ground  of 
complaint,  although  in  some  cases  it 
comes  to  three- tenths  of  a  penny.  He 
says,  ^'  By  your  maximum  you  nave  a 
right  to  charge  certain  rates  and  fares," 
and  then  he  proceeds  to  set  out  in  a  table 
a  number  of  rates  which  have  been 
charged  to  him  by  the  railway  company. 
To  take  an  illustration — the  first  is  l'88a., 
and  then  he  goes  through  a  series  of 
altogether  twenty- three  cases,  one  I  see 
as  low  as  l'7Sd,  He  prays  for  an  order 
enjoining  the  railway  company  to  desist 
from  any  further  continuance  of  the 
whole  or  any  portion  of  the  charges 
enumerated  in  his  application,  as  the  rail- 
way commissioners  shall  in  their  judg- 
ment deem  right  and  proper,  and  not  to 
subject  him  to  any  further  continuance 
of  those  illegal  charges.  Now  he  bases 
his  application  on  the  ground  that  this 
action  of  the  railway  company  is  in  con- 
travention of  the  17th  &  18th  Vict.  c.  31. 
By   the  2nd  section  of  that  Act  (2)  it 

(1)  Ante,  p.  201 ;  Law  Rep.  6  Q.B.  D.  586. 

(2)  17  &  18  Vict.  c.  31.  8.  2  :  •' Every  railway 
compaDy,  canal  company  and  railway  and  canal 
company  shall,  according  to  their  respective 
powers,  afford  all  reasonable  facilities  for  the  re- 
ceiving and  forwarding  and  delivering  of  traffic 
upon  and  from  the  several  railways  and  canals 
belonging  to  or  worked  by  such  companies  re- 
spectively, and  for  the  return  of  carriages,  trucks, 
boat«,  and  other  vehicles  ;  and  no  such  company 
shall  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favour  of  any 
particular  person  or  company,  or  any  particular  de- 
scription of  traffic  in  any  respect  whatsoever.  .  .  ." 

36  &  37  Vict.  c.  48.  s.  6  transfers  to  the  railway 


is  well  known,  of  ooorse,  that  the  duties 
and  powers  of  the  railway  oommiflsioneni 
respecting  a  matter  like  this  are  limited 
to  complaints  in  reepect  of  oontrayea- 
tion  and  violation  which  are  referred  to 
specially  in  that  section.     Now,  I  will 
take  what  the  Lord  Chancellor  said  in 
the  case  of  The  South  Eastern  BaHwmf 
Company  v.  The  Railway  Oammissioners 
(1),  instead  of  reading  the  Act  of  Fir- 
liament  itself,  because  it  is  a  judioiaL^ 
exposition  of   that   section  and  of  tb^ 
meaning  to  be  put  upon  it ;  and  what  h^ 
says  is  this  :  "  What  then  are  the  obU* 
gations  imposed  on  railway  oompanies  b^ 
this  statute  ?  "   They  are  contained  in  the 
2nd  section,  and  are  substantially  thiw 
in  number:   First,  a  positive  obugatioo 
to  afford,  according  to  their  re8pecti?a 
powers,  all  reasonable  fiunlitiee  for  the 
receiving  and  forwarding  and  delivering 
of  traffic  upon  and  from  the  several  nil- 
ways  and  canals  belonging  to  or  woriDod 
by  such  companies  respectively,  and  fbr 
the  return,  and  so  on.     He,  thevafon^ 
and  the  learned  Judges   in  the  Cout 
below — one  of  them,  at  all  events,  kxd 
Justice  Lush — agree  in  dividing  the  2ai 
section  into  three  distinct  branchea   It 
was  a  construction  strongly  contended 
against  by  the  railway  company,  who 
urged  in  that  case  in  vain  that  the  ml 
meaning  of  section  2  was  to  be  found,  ai 
many  things  are,  in  the  postscript^  with 
the  exception,  at  all  events,  of  the  nnduB 
preference,  and  that  was,  that  faianoh  1 
and  branch  3  were,  in  truth,  limited  to 
receiving  and  forwarding  traflBks,  dtber 
their  own  home  traffic  or  foreign  traf&c< 
They  tried  in  fact  to  limit  it  to  foreign 
traffic  entirely,  but  the  Court  did  not 
adopt  their  construction ;  they  adoi 
the  construction  that  the  seotion  ougntto 
be  divided  into   three   branches.    Tbeo 
the  Lord  Chancellor  goes  on  to  say  that 
traffic,   according  to  the  interpretatioii 
clause,  includes  passengers  and  tbeir  lug- 
gage.    Then  he  says,  "  railway  inchi& 
every  station  of  or  belonging  to  sodi 
railway  company  and  used  for  the  pur- 
poses of  such  traffic."     Then  he  goee  on 
to  say  that  ''  the  second  obligation  ie  to 

commissioners  all  the  jumdiotion  conferred  kfj 
section  3  of  the  Railway  and  Oanal  TnfBe  Ad, 
1854,  on  the  Court  of  OGmmon  Fleas. 


so.]  MICHAELMAS   1880  to  MICHAELMAS  1881. 
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lO  nndne  preference.  The  third 
whatever  may  be  necessary  to 
the  company's  own  line,  and  any 
line  connected  with  or  having  a 
ma  near  it,  to  be  nsed  by  the  public 
itiDaons  lines  of  communication." 
i  present  case  no  complaint  what- 
1  made  of  undue  preference.  That 
)  first  thing  to  start  with.  Mr. 
L  says  that  the  railway  company 
»  everyone  else  a  decimal  of  a 
and  makes  him  pay  that  decimal, 
18  a  grievance  which  he  has  been 
ted  to  for  years,  and  therefore  it  is 
id  there  is  any  partiality  or  undue 
BDce,  neither  does  the  case  come 
the  third  branch.  The  case  there- 
onst  ex  concessia  be  found  in  the 
iranoh,  and  it  is  claimed  that  the 
,y  commissioners  are  entitled  to 
an  order  on  the  complaint,  because 
ulway  company  has  not  afforded 
reasonable  fivcilities  for  receiving 
irwarding  him. 

ras  argued  before  us  that  this  case 
within  that  word  "  facilities,"  and 
kve  to  consider  what  the  meaning 
t  word  "  facilities  "  there  is,  used  as 
a  collocation  with  the  other  words 
I  section. 

fr,  what  is  the  general  nature  of 
Irown's  complaint  r  He  says,  '*  You 
incorporated  on  certain  conditions, 
of  those  conditions  was  that  you 
I  not  charge  more  than  2(2.  a  mile, 
atever  the  maximum  fare  is.  You 
broken  that  condition,  and  I  have 
obliged  to  pay  three-tenths  of  a 
'  more  than  I  ought  to  have  paid." 
is  his  complaint,  and  it  is  a  com- 
^  no  doubt,  which  any  County 
.  had  power  to  decide,  and  to  make 
ulway  company  pay  it  back ;  or,  if 
ifficnlt  question  were  involved,  in 
manner  this  Court  would  have 
r  to  consider  whether  or  not  the 
iae  of  the  power  was  within  the 
rs  of  the  railway  company  or  not. 
ions  of  very  considerable  nicety  and 
itude  arise,  and  I  am  not  aware 
bhere  would  be  any  difficulty  what- 
in  any  of  the  ordinary  divisions  of 
ligh  Court  of  Justice  entertaining 
a  complaint.  Now  there  have  been 
two  casee  of  importance,  if  I  re- 


member, in   which   this  first  branch  of 
section  2  (2)  has  been  under  discussion 
in   the  Court — I   had   better  say  three, 
because  I  will   deal  presently  with  one 
which  was  brought  to  my  attention  for 
the  first  time  during  the  argument  of  this 
case.     There  are  also  cases  of  undue  pre- 
ference.    They  range  themselves  under 
that  head,  and  if  I  may  be  allowed  the 
expression,  they  are  personal  remedies  for 
the  violation  of  persons'  rights,  and  they 
are  violations  of  personal  rights  under  a 
branch  of  section  2  (2)  expres8ly  directed 
to  personal  rights,  because  that  section 
says  you  shall  give  no  undue  preference 
to  any  other  person,  and  shall  expose  no 
person  to  any  improper  partiality  or  in- 
jury by  reason  of  partiality.     But   the 
portion  of  the  section  that  we  are  now 
considering  has  nothing  whatever  to  do, 
as  it   seems   to  me,  with   any  personal 
rights  of  that  description  at  all,  and  is 
not  so  framed  as  to  bring  such  a  case  under 
the  words  which  deal  with  railway  stations 
and  traffic  and  arrangements  for  all  that ; 
and  accordingly  only  two  cases  which  I 
know  of,  in  which  that  portion  of  the  sec- 
tion has  been  discussed,  are  the  Gaterham 
Case  (8),  and  the    case  of    The  South 
Eastern  Railway  Ooinpany  v.  The  Railway 
Commissioners  (1).     In  the  Hastings  case 
the  question  was  one  purely  of  facilities 
with  reference  to  those  things.     Nobody 
can  entertain  any  doubt,  I  suppose,  but 
that  if  a  railway  company  has  a  station 
at  a  particular  place,  they  are  bound  to 
give  reasonable  facilities  by  trains  and  by 
proper  arrangements  at  proper  hours  to 
forward  passengers  as  well  as  goods ;  and 
I   can   very  well  understand  that  there 
would  be  no  difficulty  at  all  in  supposing 
that  the  railway  commissioners  had  that 
power  in  them.     But  then  that  is  not  the 
complaint  here.     That  was  the  complaint 
in  the  South  Eastern  Case  (1),  in  which  my 
brother  Manisty  and  the  late  Lord  Chief 
Justice  issued  the   prohibition,  and  the 
Court  of  Appeal,  while  they  were  inclined 
to   agree   with  them  in   some   respects, 
thought  that  there  was  some  portion  of 
the  claim  which  might  come  within  the 
meaning  of  the  Act  of  Parliament,  and 
therefore  declined  to  issue  the  prohibition. 

(3)  1  Com.  B.  Bep.  N.S.  410 ;  26  Law  J.  Rep. 
C.P.  16. 
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Now  the  present  case  is  this :  A  man 
says,  "  Yon  have  charged  rae  more  than 
yon  onght  to  have  charged  me ;  therefore 
I  ask  for  an  injunction  forbidding  yon 
from  ever  charging  me  more  than  yon 
onght  to.''  It  was  argaed  that  if  yon  are 
bound  to  find  a  man  trains  yon  are  bonnd 
to  find  him  a  convenient  station  where  he 
can  get  into  his  carriage,  and  you  are 
bound  to  find  him  trains  which  shall  be 
convenient  to  him  ;  and  it  was  said  that 
if  you  are  bound  to  do  that  which  was 
conceded  in  the  argument,  then  is  not  it 
a  want  of  facility  if  you  tell  a  man  that 
you  will  not  carry  him  unless  he  will 
give  you  100,000i.  ?  Now  that  is  the 
larger  and  broader  way  of  putting  it. 
But  I  must  confess  I  am  unable  to  put 
upon  the  word  *'  facilities  "  in  this  branch 
of  the  section  the  largo  meaning  which 
would  include  that ;  "  facility,*'  I  think, 
must  be  with  reference  to — I  do  not  know 
how  to  express  it — but  I  had  better  say 
with  reference  to  those  matters  which 
were  discussed  in  the  South  Eastern  Oase 
(1).  There  was  not  much  in  that  case 
bearing  upon  the  present  point,  except 
the  language  of  Lord  Justice  Brett,  and 
he  seems  to  lay  down  this  principle, 
which  I  find  does  exclude  the  present 
case,  because  he  says,  dealing  with  the 
meaning  of  the  word  "facilities,"  "Their 
jurisdiction  " — that  is,  the  railway  com- 
missioners' jurisdiction — "  was  further 
confined  to  this,  that  they  could  only 
properly  deal  with  matters  which  might 
facilitate  or  impede  the  receiving,  for- 
warding  or  delivering  of  passengers  or 
goods  upon  or  from  the  existing  mil  ways 
or  stations;  they  had  no  jurisdiction  to 
entertain  or  deal  with  matters  otherwise 
afEecting  passengers  and  goods."  Whe- 
ther the  Lord  Justice  meant  it  in  that 
limited  sense  I  do  not  know.  I  think  he 
did.  Therefore,  so  far  as  it  goes,  it  is  an 
authority  against  the  jurisdiction  of  the 
railway  commissioners  in  this  respect. 
Then  it  is  said  there  was  a  decided  case 
on  the  point — the  case  of  The  Aberdeen 
Commercial  Gomyany  v.  The  Oreat  North 
of  Scotland  Railway  Company  (4).  It 
was   said  that   that   was  an  authority, 

(4)  Cabos  in  Court  of  Session,  4th  series,  vol.  vi. 
p.  67. 


although  not  strictly  binding  on  us, 
yet  a  very  high  authority  indeed,  of  i 
Court  of  Session,  and  one  which,  if  i 
point,  I  should  pay  the  greatest  possibl 
respect  to,  although  we  might  not  fee 
ourselves  bound  by  it.     Now, 
roughly  and  generally,  the   question 
that  case  arose  in  this  way :   some  on 
complained   that   the  railway  company 
had   formerly   carried   for   him  mannr^ 
and  they   had  all  at  once  stopped  aiK/ 
said,  *'  Now  we  have  made  up  our  mincb 
that  we  will  not  be  common  carriers  of 
manure  any  longer,  and  yoa  mnst  pay  lu 
a  special  rate,"  and  that  special  rate  wis 
more  than  the  maximum  rate  which  Huj 
had  the  power  to  impose  if  they  mn 
acting  as  common  carriers.     Therenpm 
came  the  applicant  to  the  railway  com- 
missioners and  applied  for  relief  in  thtl 
respect,  and  the  point  of  law  was  to  be 
raised  by  a  Special  Case,  and  according^ 
a  Special  Case  is  stated,  and  the  qnertioD 
which  was  proposed  by  the  company  to 
be   stated  was  this:    The  first  qaeraon 
was,  whether  the  railway  commissiGnen 
had  any  jurisdiction  to  entertain  the  ap- 
plication simply  on  the  ground  thai  tbe 
respondents  have  charged   higher  raiei 
and  tolls  than  they  have  by  their  Acts  of 
Parliament  power  to  charge.   It  seems  to 
me  that  if  the  question  had  stood  in  that 
shape,  and  if  tJbe  Court  of  Session  had 
decided  that  question  or  answered  that 
question  in  the  way  that  is  proposed,  the 
case   would   have  been   an  authority  in 
point  on  the  present  application,  beoann 
that  does  seem  to  have  raised  the  qnee- 
tion   now    before  the   Court,   which  iS| 
whether  the  mere  charging  more  than  the 
maximum  rate  authorised  to  be  taken  bf 
a    railway  company  g^ves    the  railway 
commissioners  any  jurisdiction  to  ente^ 
tain   that  application;  but  the  railway 
commissioners  when  they  came  to  settle 
their  case  declined  to  have  the  first  qaes- 
tion   stated  in  that  way,    because  thej 
altered  the  question  into  this  shape :  ^  I& 
pursuance  of  the  said  application  we  bate 
stated  the  foregoing  case  for  the  opinioa 
of  the  Court  of  Session  in  Scotland  upon 
the  following  questions :    Whether  ov 
determination   that  a  railway   company 
does  not  afford,  according  to  its  poweit, 
all  reasonable  fEMnlities  within  the  mean* 
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Beotion  2  of  the  Railway  and  Canal 
\  Act,  1854,  if  it  makes  illegal  or 
ive  charges  for  the  conveyance  of 
,  18  or  is  not  in  accordance  with 
ne  constmction  of  that  section." 
[ore  in  that  question  they  put  in, 
irposely  pnt  in,  the  words  '*  illegal " 
Iso  "excessive."  In  one  sense  no 
an  excessive  charge  is  illegal,  hut 
are  many  charges  which  are  not 
live  which  are  also  illegal.  A  rate 
ad  bv  way  of  nndae  preference  is 
«  Therefore  that  question  ceased 
the  simple  question  which  the  com- 
•ranted  to  raise  for  the  opinion  of 
ioiui  of  law,  but  it  involved,  or 
be  taken  to  involve,  the  discussion 
I  question  whether  or  not  in  other 
its  than  as  being  in  excess  the 
a  was  an  illegal  one,  as  being  an 
\  preference.  Accordingly  the  case 
rgaed,  and  then  the  case  was  put  in 
wtkj  before  the  Court  of  Session : 
aaid,  "  This  talk  about  ceasing  to 
xnnmon  carrier  is  a  blind ;  you  are 
on  carriers  really.  You  pretend  to 
1  are  not,  because  you  want  them  to 
lore ;  but,  in  point  of  fact,  all  this 
you  are  acting  as  common  carriers 
le  Corporation  of  Aberdeen.  You 
urying  their  manure,  precisely  the 
traffic  as  we  want  you  to  carry,  and 
re  doing  that  at  common  carriers' 
"  Therefore  they  said  it  was  a 
blind,  and  so  it  was ;  and  I  have 
mbt  that  was  what  the  Court  of 
m  thought  it  was.  When  you  come 
the  reasons  of  the  judgment  in  the 
f  of  Session,  particularly  of  Lord 
I'fl,  it  seems  to  me,  so  far  from 
xdning  the  proposition  that  the  ex- 
B  charge  is  enough  to  g^ve  a  juris- 
n  to  the  commissioners,  they  in- 
i  in  their  judgment  the  question  of 
)  preference  and  illegal  charge  in 
■espect ;  and,  if  so,  there  is  no  doubt 
iver  about  the  jurisdiction  of  the 
ly  commissioners.  Therefore  under 
oiroamstanoes  it  seems  to  me  upon 
est  construction  I  can  give  to  the 
>f  Parliament,  and  upon  principle, 
Mr.  Brown's  complaint  is  not  one 
which  the  railway  commissioners 
jurisdiction,  and  the  writ  of  pro- 
en  most  therefore  issu^. 


Manistt,  J. — I  am  of  the  same  opinion. 
It  is  an  application  by  Mr.  James  Brown, 
who  seeks  to  put  himself  forward  as  if 
he  were  really  the  relator  in  an  informa- 
tion by  the  Attorney-General.  That  is 
the  sort  of  character  of  the  application, 
because  it  is  not  merely  as  regards  him- 
self, but  he  goes  into  twenty-three  cases 
in  which  he  says  that  the  company  is  in 
the  habit  of  charging  an  excessive  toll. 
Now  it  is  a  question  which  may  involve 
extremely  difficult  points.  It  is  a  ques- 
tion which  may  even,  as  in  the  case  which 
I  will  just  mention  very  shortly,  divide 
the  opinion  of  Judges ;  and  I  will  take  an 
instance  which  the  applicant  puts  forward 
as  one  of  his  grievances.  It  is  not  the 
strongest,  but  it  illustrates  what  I  mean. 
He  begins  by  saying  that  by  the  Act  of 
Parliament  the  company  can  charge  for 
every  passenger  conveyed  in  a  first-class 
carriage  by  any  other  train  than  an 
express  train  the  sum  of  2d,  per  mile, 
and  his  allegation  is  that,  in  contravention 
of  the  Act,  they  carried  first-class  pas- 
sengers to  Swindon,  which,  he  says,  is  a 
distance  of  seventy  miles,  neither  more 
nor  less — twenty  yards  more  or  less  may 
make  all  the  difference;  and  in  all  the 
cases  he  mentions  the  distance  is  a  precise 
mile — it  is  not  a  fraction  of  a  mile,  they 
are  all  cases  of  miles  absolutely.  Take 
this  one:  he  says  it  is  seventy- seven  miles, 
and  the  company  charge  an  excess  of 
I'SSd,  Now  if  it  is  a  few  yards  over 
seventy-seven  miles  a  nice  question  arises 
whether  they  have  not  the  right  to  charge 
the  whole  2d,  for  the  distance  over  that 
seventy-seven  miles.  They  are  allowed 
2^.  per  mile.  There  is  nothing  said  there 
as  to  a  portion  of  it.  If  it  is,  say,  a  mile 
and  a-half,  are  they  entitled  to  charge 
3d,  or  are  they  entitled  to  charge  as  at 
the  rate  of  two  miles?  But  it  is  not 
only  that,  but  it  goes  into  the  minutest 
questions.  Take,  for  instance,  the  journey 
to  Beading :  ho  says  they  charge  three- 
tenths  of  a  penny  too  much.  Where  it 
is  over  the  mile,  for  the  excess  of  three- 
tenths  of  a  penny  may  they  charge  a 
penny  for  the  excess,  or  may  they  charge 
the  whole  sum  of  2d.  ?  But  if  it  is  a 
penny,  then  his  three-tenths  of  a  penny  is 
gone.  And  so  I  find  before  me  seven-tenths 
of  a  penny.    Well,  there  again  the  same 
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qaestion  arises:  If  it  is  over  a  mile,  say 
over  ten  miles  but  under  eleven,  what  is 
the  right  thing  to  charge  P  I  conld  go 
through  others.  There  is  another  three- 
tenths,and  sometimes  even  less  than  that. 
I  should  think  on  nearly  half  these  in- 
stances some  of  the  finest  questions  might 
arise  which  can  very  well  be  conceived. 
I  agree  entirely,  apart  from  these  obser- 
vations, that  it  would  be  straining  the 
language  of  the  2nd  section  of  the 
Bail  way  and  Canal  Traffic  Act  beyond  all 
ordinary  meaning  if  we  were  to  apply  it 
to  such  a  case  as  this,  namely,  that 
the  company  should,  according  to  their 
powers,  afford  all  reasonable  facilities  for 
receiving,  forwarding  and  delivering  pas- 
sengers. Would  it  not  be  straining  the 
language  of  the  Act  to  say  that  that  has 
reference  to  the  rate  of  clutrge  which  the 
company  is  entitled  to  make  for  all  pas- 
sengers travelling  on  their  line  P 

It  appears  to  me  it  is  unnecessary  to 
go  beyond  that,  but  I  will  just  call  atten- 
tion to  the  case  in  the  House  of  Lords — 
Pryce  v.  Ths  MonmotUhshire  BaUwcby  and 
Canal  Gompan/y  (5),  where  two  questions 
were  raised :  By  the  special  Act  the 
company  had  a  power  to  charge  at  the 
rate  of  so  much  a  mile,  and  they  also  had 
a  right  to  charge  for  a  fraction  of  a  mile 
beyond  four  miles.  Then  it  was  said,  that 
that  being  so,  they  had  no  right  to  charge 
for  the  fraction  of  a  mile  within  the  four 
miles.  That  was  one  point.  Another 
point  was,  that  they  were  entitled  to 
make  a  reasonable  charge  for  stopping. 
Well,  that  also  is  a  similar  question.  If 
the  railway  commissioners  have  the  right 
to  go  into  this,  they  have  a  right  to  go 
into  a  question  of  what  would  be  a  reason- 
able charge  for  stopping.  Now  that 
question  first  was  raised  in  a  case  which 
occupied  about  fifteen  days  in  hearing  in 
order  to  arrive  at  a  conclusion  of  what 
would  be  a  reasonable  charge.  The  case 
was  carried  to  the  House  of  Lords  on  two 
points,  both  on  the  point  of  the  fraction 
of  the  mile  and  the  point  of  stopping.  In 
the  Court  of  Appeal  Lord  Justice  James 
and  Lord  Justice  Baggallay  were  of 
opinion  that  the  claim  of  the  toll  for  the 
fraction  of  a  mile  for  distances  within  four 

(6)  49  Law  J.  Rep.  H.L  Cas.  130;  Law  Rep. 
4  App.  Gas.  197. 


miles  was  1^^  but  Lord  JnBtioe  UeUift^ 
differed  on  the  point,  and  the  qaestuK^) 
was  carried  to  the  House  of  Lords.  Ther^ 
the  Lords  divided  two  and  two  npon  L*t^ 
and  the  result  was  that  tiie  decision  of 
the    Court    of  Appeal  stood,  but  on]^ 
because  the  Lords  were  equally  dividect 
Now,  that  is  a  specimen  of  what  nice 
questions  arise  on  these  oluurges  for  toft 
for  a  mile  or  for  fractions  of  a  mile,  nd 
the  question  of  stopping,  and  so  on. 

I  cannot  refer  to  anything  that  fSm 
trates  the  difficulty  and  importance  of 
this  question  more  than  that  casa  U 
seems  to  me  that  without  it  it  would  be 
contrary  to  all  reason  to  construe  tbeee 
words  in  the  2nd  section  (2)  in  the  wtj 
the  railway  commissioners  seek  to  oon* 
strue  them,  and  when  I  add  to  thai  the 
difficulties  of  the  case  I  think  thai  we 
ought  to  decide  that  the  oommiflsionen 
have  not  jurisdiction. 

Bvleabiokti, 

The  railway  commissioners  appealed. 

The  Attomey-Oeneral  (Sir  H.  Jamm) 
(with  him  The  SoUoHor^Oeneral  (SwF, 
HerscheU),  A,  L.  Smith  and  Braume)^  for 
the  appellants. — ^The  question  raised  bf 
this  appeal  is,  whether  the  oommiesioiien 
have  jurisdiction  to  hear  any  oompUnt 
as  to  overcharges  made  by  railway  oooi- 
panies.  The  amount  of  the  overcharp 
does  not  affect  the  principle,  as,  if  a  nu> 
way  company  may  overcharge  a  amiD 
sum  it  may  also  overcharge  a  large  eom, 
and  thus  prevent  passengers  firom  tniA- 
ling  as  effectually  as  if  it  put  a  hanier 
before  the  door  of  the  station;  So  tbt 
the  question  is  one  as  to  the  dufyof  a 
railway  company  to  receive,  fbrwaid  and 
deliver  traffic  under  section  2  of  tho 
Railway  and  Canal  Traffic  Act  of  1854 
(2).  The  case  of  The  Sauih  Baritrt 
Bailway  Oompany  v.  The  Bailwaiif  00ia- 
missioners  (1)  shews  that  the  oUigatiooi 
imposed  on  railway  commissioners  bj 
that  section  are  clear  and  unqualified. 

[Cotton,  L.J. — Do  "  reasonable  fiMffi- 
ties  "  include  those  matters,  such  aa  faM) 
which  are  provided  for  by  the  apeoial 
Act  of  each  company  ?] 

From  the  analogy  of  undue  preferenee 
it  would  seem  that  they  do,  for  the  BaiU 
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laases  Consolidated  Act  of  1845 
A  enaotmelktB  against  nndae  pre- 
ftftd  yet  undue  preference  is  spe- 
mantioned  in  this  section  2. 
fWiLL,  L.J. — There  is  no  allega- 
t  these  overcharges  are  made  for 
3008  of  preventing  trafi&c] 
)  charges  in  this  complaint  may 
nit  the  principle  is  the  same.  The 
oaiit  can  douhtless  recover  these 
rges  by  action,  but  if  the  railway 
doners  deal  with  the  case  the 
rges  are  put  an  end  to  for  ever. 
K^on  was  taken  to  the  power  of 
missioners  in  The  Ohatterley  Iron 
f  v.  The  North  Stafford  Baihoay 

iwiLLy  L.  J. — I  think  we  have  held 
les  before  the  railway  commis- 
muflt  not  be  cited  as  authorities 
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10  Aberdeen  Commercial  Company 
Treai  North  of  Scotlam^d  Railway 
/  (4)  it  is  evident  that  the  Court 
the  railway  commissioners  had 
>  deal  with  questions  of  rates  for 
Old  that  would  imply  that  they 
irer  to  deal  with  fares  for  pas- 

Wrighi  (with  him  Webster),  for 
way  company. — If  the  judgment 
k>iurt  of  Session  in  The  Aberdeen 
ndl  Company's  Case  (4)  be  read, 
mng  had  to  the  case  before  that 
t  wm  be  found  that  the  decision 
Tonrt  proceeded  on  the  question 
9  preference,  and  that  the  ques- 
irioe  or  rates  was  not  essential  to 
Igment.  Section  2  (2)  of  the 
1854  points  to  facilities  in  the 
f  physical  ^ilitiee  for  traffic,  not 
aralities  destined  to  result  in  an 
dent  of  traffic  or  to  assist  the 
inoe  of  statutory  or  common  law 
the  language  of  the  section  is 
}  the  working  of  the  line,  regard 
yd  to  its  stations  and  accommoda- 
l  not  at  questions  for  which  there 
ir  and  simpler  remedies,  such  as 
vr  information.  There  was  no 
ion  of  this  nature,  as  far  as  can 
sred  from  reported  cases,  to  the 
:  Common  Pleas  during  the  time 

(6)  8  Nev.  &  M.  238. 
b  ^.--03.,  C  J».  &  ExcH. 


that    Court    exercised    the    jurisdiction 
created  by  the  Act  of  1854. 

Bramwbll,  L.J. — I  am  of  opinion  that 
this  judgment  should  be  affirmed.  I 
think  that  the  case  is  not  within  the  first 
words  of  section  2  of  the  Act  of  1854 
(2).  The  applicant  alleges  in  his  com- 
plaint that  overcharges  have  been,  and 
are  being,  made — that  is,  a  charge  beyond 
what  the  company  is  entitled  to  demand — 
and  he  desires  an  injunction,  as  it  may 
be  called,  to  put  a  stop  to  such  over- 
charges. He  does  not  allege  that  these 
overcharges  are  made  with  any  intent  to 
put  a  stop  to  traffic  or  to  prevent  pas- 
sengers from  coming  to  be  carried  on  the 
railway  ;  but  he  says  that  the  charges  in 
question  are  wrong.  1  think  that  one 
would  not  suppose  that  the  Legislature 
intended  to  transfer  to  the  jurisdiction  of 
the  railway  commissioners  matters  over 
which  the  ordinary  Courts  of  justice  have 
full  power,  and  with  which  they  can  as 
convenienUy  deal.  But  although  I  make 
this  observation  1  do  not  say  that  there 
are  no  cases  in  which  there  is  a  concur- 
rent remedy.  I  do  not  doubt  but  that 
the  railway  commissioners  have  full  power 
to  deal  with  cases  of  undue  preference. 
The  Attorney-General  says  that  the  com- 
plainant gets  a  fuller  remedy  from  the 
application  to  the  railway  commissioners 
than  he  would  get  from  a  proceeding  in 
the  ordinary  Courts,  inasmuch  as  they 
can  by  a  injunction,  or  order  in  the  nature 
of  an  injunction,  put  a  stop  to  the  con- 
tinuance of  the  undue  charges ;  but 
practically  a  judgment  of  a  Court  of 
law  against  the  company  would  have  the 
same  effect,  as  in  such  a  case  the  undue 
charges  would  cease,  because  the  railway 
company  would  know  that  an  action 
would  be  successful  if  one  were  brought 
to  recover  the  overcharges ;  so  that  I  do  not 
think  that  argument  displaces  the  pre- 
sumption which,  as  I  have  said,  1  think 
exists  against  the  jurisdiction,  over  this 
complainant,  of  the  commissioners.  What 
are  the  words  of  the  statute  ? — "  Every 
railway  company  ....  shall  ....  afford 
all  reasonable  facilities  for  the  reoeiving 
and  forwarding  and  delivering  of  traffic." 
I  think  that  there  is  in  these  words,  taken 
in  their  natural  sense,  no  reference  to 
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priQ0  at  all ;  they  are  affirmative  words, 
although  at  the  same  time  they  have  also 
a  negative  meaning,  and  imply  that  a 
railway  company  shall  not  put  impedi- 
ments in  the  way  of  traffic ;  and  I  think 
that  the  negative  words  in  the  same  sec- 
tion contain  the  same  idea  as  these  affir- 
mative words  as  to  receiving  and  forward- 
ing traffic.  The  Attorney-General  then 
suggested  a  case  in  which  a  railway  com- 
pany might  fix  snch  a  price  as  the  charge 
for  carrying  a  passenger  or  his  goods 
that  he  could  not  in  fact,  or  as  a  matter 
of  business,  pay  it.  I  agree  that  if  such 
a  charge  were  made  it  would  be  as  though 
an  actual  physical  barrier  were  placed 
which  the  passenger  could  not  cross,  or 
which  prevented  his  goods  from  being 
carried,  and  it  would  be  a  fraudulent,  or 
at  least  an  improper,  proceeding,  which 
would  be  calculated  to  put  impediments 
in  the  way  of  receiving  and  forwarding 
traffic.  That,  however,  is  not  to  be  sur- 
mised here.  With  regard  to  Tke  Stafford' 
shire  Case  (6)  I  pass  it  by ;  and  as  to 
The  Aberdeen  Oommercial  Company  v.  The 
Great  North  of  Scotland  Bailway  Company 

4)   I  may  say  that  I  concur  with  it. 

t  is,  I  think,  but  right  to  consider  what 
the  questions  were  which  were  presented 
to  the  Court  in  that  case.  The  railway 
company  issued  this  notice :  "  Notice  is 
hereby  given  that  the  Great  North  of 
Scotland  Bailway  Company  do  not  pro- 
fess to  act,  and  do  not  act,  as  carriers  of 
t)he  undermentioned  articles ; ''  the  articles 
are  then  specified.  '*  The  company,  how- 
over,  at  the  request  of  parties,  and  upon 
certain  conditions  and  at  agreed  rates, 
but  not  otherwise,  will  provide  waggons," 
4;c.,  for  that  purpose.  I  suppose  in  one 
sense  that  they  had  a  right  to  say  that 
they  would  not  be  common  carriers  of 
certain  things;  but  then  the  special 
jurisdiction  of  the  railway  commissioners 
comes  in,  and  the  commissioners  are  em- 
powered to  order  that  reasonable  facilities 
shall  be  given.  What  I  think  the  rail- 
way commissioners  did  was  to  order  that 
facilities  should  be  given,  and  what  I 
think  the  Scotch  Court  of  Session  held 
was,  that  the  railway  commissioners  had 
jurisdiction  to  order  the  railway  company 
to  carry  the  class  of  goods  specified.  It 
is  true  the  question  of  rates  was  raised, 
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but  I  think  that  the  question  of  nkm 
was  wholly  incidental  and  was  not  tiie 
ground  of  the  application  or  of  the  judg- 
ment. There  is  therefore  nothing  in  tbift 
case  which  is  inconsistent  with  what  ii 
the  intention  of  section  2  of  the  Act  (2) 
and  with  our  judgment  in  the  present 
case. 

Brett,  L.  J. — ^Assuming  the  ftustsio  the 
complaint  to  be  true,  they  do  not,  in  mj 
opinion,  raise  a  matter  which  the  com- 
missioners can  entertain.  The  comphiii 
is  founded  on  allegations  of  overchiirgM. 
There  is  in  the  complaint  no  stBiement 
that  the  overcharges  were  intended  to 
prevent  traffic  or  any  passenger  finm 
coming  to  the  line,  or  to  ninder  the  pit^- 
gress  of  trains.  There  is  no  statement 
that  the  overcharges  were,  in  fanoi,  neb 
as  would  prevent  traffic  from  so  oonmur 
or  so  hinder  the  progress  of  trains,  i 
hold  that  on  account  of  the  absence  of 
either  of  those  allegations  the  compliiBt 
does  not  raise  a  question  which  tke 
commissioners  can  entertain.  If  tb 
complaint  contained  statements  snch  u 
those  I  have  mentioned,  I  think  that  then 
the  commissioners  would  have  jurisdiction 
over  it,  as  then  there  would  be  an  intent 
to  interfere  with  and  diminish  the  aO' 
commodation  for  pasBeDgers.  If  th. 
complaint  stated  that  the  overchargei 
were  so  great  as,  in  fact,  to  prevent  ptf* 
sengers  from  travelling  or  trains  from 
being  despatched,  then  1  think  that  M 
would  give  the  railway  commiasionen 
jurisdiction,  and  then  they  would  det0^ 
mine  the  matter  on  the  question,  whether 
the  intent  was  proved  or  the  overcharge 
was  so  great  as  to  prevent  passengen 
from  travelling.  It  is  consistent  with 
this  complaint  that  precisely  the  same 
number  of  trains  would  go  at  the  flame 
time  as  if  this  overcharge  had  never  heen 
made.  It  does  not  interfere  with  traffic ; 
there  is  therefore  no  jurisdiction  in  the 
railway  commissioners  to  deal  with  this 
matter,  and  the  appeal  must  be  dismissed. 

Cotton,  L.J. — The  complaint  is,  that 
the  railway  company  makes  charges  whudi 
are  in  excess  of  its  parliamentary  powers. 
Is  such  a  complaint  as  this  within  the 
words  of  section  2  of  the  Act  of  1851 
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(2),  putting  a  fair  and  reasonable  inter- 
pretation and  conBtmction  on  the  words 
of  the  statute  P  "  Reasonable  fiMsilities '' 
are  the  words  nsed,  and  those  words,  in 
mj  opinion,  provide  for  proper  aocommo- 
dation  in  the  stations  and  the  carriages 
and  arrangements  of  the  line,  for  the  use 
of  the  stations,  carriages  and  line  by 
passengers.  The  mere-  fact  that  an  over- 
charge is  made,  and  that  the  limit  fixed 
by  the  statute  is  exceeded,  does  not  bring 
the  matter  within  the  words  "  reasonable 
&cilities."  If  it  be  shewn  that  charges 
are  made  either  in  connection  with  parti- 
colar  trains  or  as  regards  particular 
stations  which  are  calcidated  to  prevent 
the  use  of  those  trains  or  those  stations, 
that  would  be  equivalent  to  the  refusal  of 
''reasonable  fociHties;"  and  if  it  were 
done  with  intent  to  prevent  the  use  of 
the  trains  and  stations,  that  would,  I 
think,  give  the  railway  commissioners 
jurisdiction  over  the  matter  and  to  enter- 
tain the  question  of  the  quantum.  With 
regard  to  the  case  of  The  Aberdeen  Oom- 
merdal  Oompany  v.  The  QreoA  North  of 
ScoUand  Baikoay  Company  (4),  I  would 
sajr  that  I  think  it  is  clear  that  in 
that  case  there  was  a  complaint  of  undue 
preference  and  of  favour  shewn  to 
one  kind  of  traffic  over  other  kinds  of 
traffic,  and  that  the  question  as  to  that 
preference  was  the  question  on  which  the 
judgment  of  the  Court  really  proceeded. 
The  judgment  o£  the  Queen's  Bench 
Division  must  be  affirmed. 

Judgment  ajjvrmed  with  eoeta. 


Solieiton— The  Solicitor  to  the  Board  of  Trade, 
for  railway  commissioners;  Nelson,  for  Great 
Westom  Railway. 


MORGAN  i;.  BEBS.* 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
THE  COURT  OF  APPEAL.] 

1880. 
Dec.  2. 

1881. 
Feb.  15. 

Practice— County  Courts  Act,  1875  (88 
$•  89  Vict.  c.  50),  8.  6 — General  Eequ&d  to 
County  Court  Judge  to  take  Notes — 8igna» 
ture  of  Judge — County  Court  Bules^  1876, 
Order  XXXVU.  rule  26 -^Adjournment  of 
Trial. 

In  order  to  entitle  a  party  to  obtain 
signature  of  a  County  Court  Judge^s  notes 
under  section  6  of  the  County  Courts  Act, 
1875,  there  should  be  a  request  to  make  a 
note  of  the  questions  of  law  intended  to  be 
raised.  A  m^e  general  request  to  the  Judge 
upon  a  case  coming  on  for  hearing  to  take 
notes  of  the  evidence  is  not  sujfusient. 

The  parties  to  an  action  in  a  County 
Court  cannot  adjowm  the  trial  by  consent, 
under  Order  XXXVU.  rule  26  of  the 
County  Court  Rules,  1875,  without  the 
leave  of  the  Judge. 

Tbis  was  a  rule  calling  upon  tbe  County 
Court  Judge  of  the  Al^ystwith  County 
Court  to  shew  cause  why  he  should  not 
re-enter  a  case  on  his  list,  and  also  sign 
certain  notes  taken  by  him  in  an  action. 

The  action  was  commenced  in  the  Ex- 
chequer Division,  then  transferred  to  tbe 
Chancery  Division,  and  afterwards  re- 
mitted to  the  County  Court  under  30  & 
31  Vict.  c.  142.  s.  8.  The  trial  was  com- 
menced on  the  14th  of  May,  was  ad- 
joumed  to  a  Court  held  in  June  aiid 
again  to  a  Court  held  in  July.  The  pkin- 
tiff's  case  was  closed  before  the  second 
adjoxumment.  At  the  Court  held  in  July 
the  solicitors  for  the  parties  agreed  to  a 
further  adjournment,  and  the  Segistrar's 
clerk  entered  the  case  in  an  adjourned  list. 
The  Judge,  however,  refused  to  allow  this 
further  adjournment,  which  had  been 
agreed  on  without  his  consent,  and  di- 
rected the  case  to  be  called  on.  No  one 
appeared,  and  tiie  Judge,  being  of  opinion 
that  the  plaintiff's  case  was  not  made  out» 

»  Coram  Loid  Coleridge,  C.J.,  and  Field.  J.,  in 
the  Queen's  Benoh  Division ;  and  Biamwell,  L.J., 
Baggallay,  L.J.,  and  BreU,  Ii.J.,  in  the  Court  of 
Appeal. 
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entered  a  nonsuit.  The  Judge  made  an 
affidavit  in  which  he  stated  that  great 
inconvenience  was  caused  by  this  practice 
of  adjonming  cases  without  leave. 

As  regards  the  Judge's  notes  the  facts 
were  as  follows  :  An  application  was  made 
to  him  when  the  case  came  on  for  hearing 
to  take  notes  of  the  evidence,  "  as  it  was 
an  important  case,  and  mifi^ht  be  taken  to 
appeal."  The  Judge  took  rough  notes, 
but  objected  to  produce  them,  inasmuch  as 
thej  were  not  taken  for  the  purpose  of  an 
appeal,  but  for  his  own  uso  only,  and  such 
notes  were  consequently  imperfect  and 
would  be  misunderstood. 

A.  Oohen  {Tindal  Atkinson  with  him) 
shewed  cause. — There  is  no  power  to 
compel  a  County  Court  Judge  to  re-enter 
a  cause.  As  regards  the  signing  of  the 
notes,  there  is  no  duty  on  the  part  of  the 
learned  Judge  to  sign  any  notes  except 
such  as  are  specified  in  section  6  of  the 
County  Courts  Act,  1875.  The  Judge 
was  not  asked  at  the  trial  to  make  a  note 
in  accordance  with  section  6  of  the  statute. 
In  order  to  comply  with  the  requirements 
of  that  section  there  must  be  a  request 
to  make  a  note  of  some  question  of  law 
raised.  A  general  request,  such  as  was 
given  here,  would  frequently  entail  upon 
a  County  Court  Judge  an  enormous 
amount  of  unnecessary  labour  (1). 

Holl  (Terrell  with  him)  supported  the 
rule. — It  is  contended  tliat  a  proper 
request  was  made  to  the  County  Court 
Judge  under  section  G ;  at  all  events  such 
a  request  was,  under  the  circumstances, 

(1)  By  the  County  Courta  Act,  1876  (38  &  39 
Vict.  c.  50),  8.  6,  at  the  trial  or  hearing  of  any 
caoBO  in  a  County  Court.,  on  which  there  is  a  right 
of  appeal,  "  the  Judge,  at  the  request  of  either 
party,  shall  make  a  note  of  any  question  of  law 
raised  at  such  trial  or  hearing,  and  of  tlie  facts  in 
evidence  in  relation  thereto,  and  of  his  decision 
thereon,  .  .  .  and  ho  shall  at  the  expense  of  any 
person  or  persons  being  party  or  parties  in  any  such 
cause  ....  requiring  the  same  for  the  purpose  of 
appeal,  furnish  a  copy  of  such  note,  .  .  .  and  he 
shall  sign  such  copy,  and  the  copy  so  signed  shall 
be  used  and  received  un  such  motion  and  at  the 
hearing  of  such  appeal."  By  an  Order  of  the 
22nd  of  January,  1877,  no  motions  "shall  be 
made  by  way  of  appeal  from  any  County  Court 
unless  a  copy  of  the  Judge's  notes,  signed  by  the 
Judge,  shall  have  been  handed  to  the  proper  oi&cer 
in  Court,  unless  otherwise  ordered" 


unnecessary — Seymour  y.   OotiUom  (i 
They  also  cited  Ex  parte  Fwrher  (3). 

LoBD  CoLiUDOB,  O.J. — ^I  am  of  opiiiio[^ 
that  this  rule  must  be  diachargecL    i\^ 
regards  the  first  branch  of  ihe  role  I  ^m 
clear  that  we  have  no  such  jariadioiioo 
as  we  are  asked  to  exerciae,  altogetho* 
apart  from  the  facts  as  disclosed  to  ns  upai 
the  affidavits.     We  do  not  sit  hers  to 
correct  judicial  miscondaot^  even  irim 
it  exists,  and  the  remedy  of  a  suitor  in 
such  a  oase  is  by  appeal  to  the  Lord 
Chancellor. 

But  then  it  has  been  argued  thai  we 
may  at  all  events  compel  the  Oonntf 
Court  Judge  to  sign  the  notes  which  he 
has  taken.  That  we  have  the  power  to 
do  so  where  the  requirements  of  the 
statute  have  been  duly  complied  with,  I 
have  no  doubt  at  all.  Here,  howerer,  in 
my  judgment,  the  County  Court  Judge 
was  not  asked  within  the  terms  of  ue 
6th  section  to  take  any  notes  at  alL  Ab 
a  matter  of  fact  he  did,  it  appearVi  tike 
some  notes — whether  complete  or  Dots 
immaterial — and  these  we  are  now  asked 
by  the  plaintiff  to  the  action  to  oonnel 
him  to  sign.  The  County  Court  JiMp 
has  objected  on  principle  to  sign  then 
notes — ^first,  because  he  was  not  bound  to 
sign  them,  as  he  was  not  properly  seked 
to  make  them,  and  they  were  not  madfifor 
the  purposes  of  appeal ;  and,  secondly, 
the  notes  were  imperfect  and  would  dub- 
lead — in  a  word,  were  not  such  notee  ii 
he  would  have  taken  had  the  demand  been 
made  upon  him  according  to  the  statatoiy 
requirements.  Mr.  Holl  has  argued  that 
the  Judge  is  bound  to  sign  these  notes, 
and  he  has  done  so  partly  on  the  constrao- 
tion  of  the  County  Courts  Act^  and  partlj 
on  the  authority  of  Seymour  v.  GouUon 

(2). 

Now,  so  far  as  Mr.  HoU's  argument  has 
reference  to  the  County  Courts  Act^  1875, 
it  clearly,  in  my  judgment,  fails.  That 
statute,  after  laying  down  certain  rules, 
proceeds  to  state  that  at  the  trial  or 
hearing  '*  the  Judge,  at  the  request  of 
either  party,  shall  make  a   note  of  anj 

(2)  49  Law  J.  Rep.  Q,B.  604 ;   Law  Rep.  6 
Q.B.  D.  359. 

(3)  3  Hurl  &  N.  621 ;  27  Law  J.  Kep.  Sieh. 
453. 
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ion  of  law  raised  afc  such  trial  or 
ig,  and  of  the  foots  in  evidence  in 
cm  thereto,  and  of  his  decision 
311,  and  of  his  decision  of  the  cause, 
ir  porooeeding ;  and  he  shall  at  the 
ise  of  any  person  or  persons,  being 
or  parties  in  any  snch  cause,  suit 
)oeeding,  requirine  the  same  for  the 
NBS  of  appeal,  furnish  a  copy  of  such 
•  .  .  •  and  shall  sign  such  copy." 
aeotion  only  deals  with  notes  taken 
e  Jndge  with  reference  to  a  point  of 
nd  facts  connected  with  it,  and  has 
plication  to  the  present  case.  But 
I  been  urged  that  there  is  a  decision 
e  Oourt  of  Appeal  which  supports 
laintiff's  contention,  and  if  there  had 
taoh  a  decision  it  would  be  binding 
da  Oourt.  But  all  that  Seymour  y. 
tm  (2)  decided  was  this,  that  it  is 
condition  precedent  to  i^e  right  of 
J  that  the  Judge  should  have  been 
eted  to  make  a  note.  I  don't  see  how 
KeoiBion  in  that  case  can  help  Mr. 
when  the  question  is  whether  a 
bory  duty  limited  by  the  express 
I  of  the  statute  can  be  enforced, 
I9  except  for  the  statute,  could  not 
if orced.  I  think  for  the  reasons  I 
ffiyen  that  this  portion  of  the  rule 
d  also  be  discharged  ;  and  I  may  add 
no  harm  will  be  done,  for  if  upon 
earing  of  an  appeal  any  injustice  is 
r  to  be  done  by  the  absence  of  a 
ty  Court  Judge's  notes,  the  Court 
ower  to  dispense  with  them. 
ILD,  J. — I  am  of  the  same  opinion. 
ttards  the  first  point,  I  never  enter. 
dthe  slightest  doubt  that  we  had  no 
liotion  to  call  upon  the  County  Court 
e  to  re-enter  the  cause  on  the  list. 
I  reference  to  the  other  point  I  own 
^  entertained  some  doubt,  but  upon 
deration  I  agree  with  my  Lord,  and 
:  we  ought  not  to  compel  the  Judge 
{n  these  notes.  A  mere  request  to  a 
B  to  take  notes  of  the  evidence  does 
ntimate  to  him  that  there  will  be  a 
f  of  law  raised.  The  County  Court 
B  did  in  the  present  case  take  notes 
is  own  information,  "  but,"  he  says, 
?aB  never  asked  to  take  notes  with 
enoe  to  any  point  of  law,  and  I 
rdingly  object  to  produce  them  be- 
9  they  are  not  such  as  would  have 
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come  into  existence  had  I  known  of  the 
point  of  law  intended  to  be  raised."  The 
doubt  which  I  entertained  arose  in  con- 
sequence of  the  decision  in  the  Court  of 
Appeal.  But  my  Lord's  view  of  that 
decision  is,  I  think,  the  correct  one.  At 
one  time  I  thought  the  appellants  might 
be  unfairly  prejudiced  on  the  hearing  of 
the  appeal,  but  the  Rules  of  Court  sweep 
away  a  grievance  of  this  kind. 
The  plaintiff  appealed. 

Terrell^  for  the  appellant,  the  plaintiff 
in  the  action. — ^A  sufficient  request  was 
made  to  the  Judge  to  take  a  note,  and  he 
is  bound,  under  the  County  Courts  Act, 
1875,  s.  6  (1),  to  sign  the  note  which  he 
has  taken.  As  he  has  taken  a  note,  an 
appeal  lies,  even  if  the  request  should  be 
held  to  be  insufficient — Seymour  v.  Ooul- 
son  (2).  By  the  County  Court  Rules, 
1875,  Order  XXXVII.  rule  26  (4),  the 
parties  had  power  to  adjourn  by  consent, 
and  when  they  had  done  so,  the  Judge 
had  no  jurisdiction  to  nonsuit.  He  also 
referred  to  Morgcm  v.  Davies  (5). 

Oohen  (jff.  Tindal  AtJdnson  with  him), 
for  the  County  Court  Judge. — No  suffi- 
cient request  was  made  to  the  Judge  to 
make  a  note,  and  the  statutory  conditions 
have  not  been  complied  with.  There  is 
no  power  to  adjourn  except  "to  such 
subsequent  Court  as  ihe  Judge  shall 
direct ;"  therefore  the  Judge's  consent  is 
necessary. 

Terrell,  in  reply. 

BRA.MWELL,  L.J. — I  think  we  must  dis- 
miss this  appeal.  It  seems  to  me  that 
tlie  County  Court  Judge  heard  the  case, 
and  althoagh  he  did  not  hear  it  in  the 
most  satisfactory  manner,  perhaps  we 
ought  not  to  find  fault  with  what  he  has 
done  in  the  face  of  his  affidavit  as  to  the 
inconvenience  of  frequent  adjournments. 
I  do  not  think  that  he  had  no  jurisdiction 
to  hear  the  case  in  consequence  of  the 
adjournment.  On  the  construction  of 
Order  XXXVII.  rule  26  of  the  Rules  (4) 

(4)  "The  parties  to  any  action,  at  any  time 
before  the  action  is  called  on,  may  by  consent,  and 
without  payment  of  any  trial  fee,  postpone  the 
trial  to  such  subsequent  Court  as  the  Judge  shall 
direct.  .  .  ." 

(6)  Law  Bep.  8  O.P.  D.  2S0. 
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I  think  the  adjournment  mnst  be  with 
the  sanction  of  the  Judge,  and  therefore 
we  cannot  call  on  the  Judge  to  rehear  the 
case,  for  he  has  not  declined  jurisdiction. 
It  is  obvious  that  a  point  of  law  may 
arise  in  the  course  of  a  case,  and  after 
evidence  has  been  given ;  if  this  happens 
what  is  the  Judge  to  do  P  Is  he  to  hear 
the  evidence  over  again  P  But  there  is 
the  rule,  and  I  do  not  think  that  techni- 
cally the  plaintiff  took  the  proceedings 
which  the  rule  makes  necessary.  The 
Judge  did  not  take  such  a  note  as  the 
rule  requires,  and  the  point  was  not  made 
by  requesting  him  to  take  a  note,  as  re- 
quired by  the  Act.  I  wish  to  add  one 
observation.  It  is  not  clear  to  me  that 
an  appeal  does  not  lie  now ;  I  should 
think  that,  under  the  words  at  the  end  of 
the  order  of  the  22nd  of  January,  1877  (1), 
"  unless  otherwise  ordered,"  the  Court 
might  allow  the  appeal  to  be  brought. 

Bagqallat,  L.J. — I  agree  that  no  suffi- 
cient request  to  take  a  note  was  made  to 
the  Judge  under  the  Act,  which  contem- 
plates that  a  specific  point  must  be  raised ; 
and  I  think  it  is  not  enough  to  say  to  the 
Judge  that  it  is  an  important  case,  and 
you  wish  him  to  take  a  note.  Here  the 
Judge  did  not  take  a  note  of  the  whole 
evidence,  and  therefore  the  note  which  he 
took  was  not  a  note  under  the  statute, 
and  he  was  not  bound  to  sign  it.  I  think 
the  Judge  had  power  to  decline  to  allow 
a  further  adjournment.  No  application  to 
be  heard  on  the  evidence  was  made  to 
him,  and  he  had  jurisdiction  to  nonsuit. 

I  should  regret  having  thus  to  decide 
the  case  on  a  technical  ground,  were  it 
not  that,  as  at  present  advised,  I  think 
the  plaintiff  is  not  deprived  of  his  right 
of  appeal.  The  want  of  notes  may 
amount  to  such  circumstances  as  may  in- 
duce the  Court  to  entertain  the  appeal. 

Bbbtt,  L.J. — I  think  that  the  parties 
cannot  adjourn  without  the  consent  of  the 
Judge,  and  that  the  County  Court  rule 
(4)  does  not  apply  to  an  adjournment  of 
an  adjournment.  The  words  of  the  rule 
shew  two  things — first,  that  the  adjourn- 
ment must  be  before  the  action  is  called 
on  ;  and  secondly,  that  the  parties  cannot 
adjourn  by  consent  generally,  and  there- 


fore the  Judge's  consent  becomes  prM- 
tically  necessary  by  implication  before  ^ 
there  can  be  any  adjournment.    There^ 
has  been  a  practice  in  that  particalai^o 
Court  of  adjourning  by  consent  withon^ 
applying  to  the  Judge ;  this  is  dear,  be^^^ 
cause  the  Bi^^istrar's  clerk  said  he  wouli^ 
enter  the  case  as  adjourned.    Why  tl^ 
Judge  did  not  adjourn  the  case  I  do  nt)^ 
know,  but  he  did  go  on,  the  parties  wet^ 
there,  and  he  directed  a  nonsuit ;  ther^. 
fore  he  did  not  decline  juzisdictioD,  and 
we  have  no  power  to  order  the  Judge  to 
hear  the  cause.    Then  is  there  authori^ 
to  order  the  Judge  to  sig^  bis  noieir 
After  some  hesitation  I  think  the  request 
was  not  sufficient.  If  the  Judge  had  takan 
a  fuM  note,  the  decision  in  Seymour  r. 
Oauhon  (2)  would  apply.   Why  die  Jadge 
refused  to  sign  the  note  I  cannot  saj,  bat 
I  do  not  think  the  Court  can  order  Urn 
to  sign  it. 

I  have  a  strong  opinion  that  if  ilie 
Court  think  they  can  hear  the  appeal  on 
the  materials  before  them  it  may  go  on. 

Judgment  c^jImMi 


Solicitors — J.  B.  Barrett,  agent  for  Griffith  Jonas, 
Aberystwith,  for  plaintiff;  Bolton,  Bobbins  & 
Busk,  agents  for  Howell  &  Evans,  MaebTnllMh, 
for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881  r  ^^^^^  ^'  ^™*  I^NDON  ASD 

-KK       u  OQ    oo  S        NORTH    WESTBBH    IH^ 

March  28,  29.  |      ^,^  «^»,«..t^ 

'  L      ^^^  COMPANY. 

Bailway  Company — By'law^  dwMXis 
of — Passenger  travelling  in  a  First^off 
damage  with  Second-class  Tieket^htm' 
tion  to  DefrcMd—8  Vict.  c.  20. «.  108, 108, 
109. 

[For  the  report  of  the  aboTe  caw,  see 
50  Law  J.  Rep.  M.C.  78.] 


Vol.  50.] 


MICHAELMAS  1880  to  MIOHAELMAS  1881. 


495 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881        1 

M^b  15      f  BOW  YEAR  V.  PAWSON. 

Tleading  —  Set-off — Joini  and  several 
Covenant — Debt  due  to  Oo-surety, 

To  an  aMon  on  a  covenant  by  the  defen^ 
dani  to  ddicharge  certain  UahUities  incttrred 
by  the  plaintiff,  the  defendant  pleaded  that 
he  had  entered  into  the  covenant  jointly  and 
severally  unih  one  Wilson,  thai  a  debt  ex- 
eeeding  the  amount  of  the  plaintiff 'e  claim 
was  owing  by  the  plaintiff  to  Wilson,  and 
that  Wilson  had  assigned  this  debt  to  him- 
self  and  the  defendant  in  equal  shares  as 
tenants  in  common. 

To  one  moiety  of  the  pla4ntiff*s  claim 
the  defendant  claimed  to  set  off  his  share  of 
the  plaintiff^s  debt  to  Wilson,  and  to  the 
other  moi5/y  of  the  plaintiff^s  claim  the 
defendant  claimed  to  set  off  the  other  share 
of  WHson^s  debt  on  the  ground  that  he  was 
enUUed  to  be  exonerated  by  Wilson  and  to 
eaU  an  him  to  contribute  in  equal  shares  to 
ihepayment  of  the  plaintiff's  claim: — 

Meld,  that  the  defence  shewed  no  right 
of  set-off  or  counter-claim  and  was  no  an- 
swer to  the  plaintiff^ s  claim, 

Demnner  to  a  Btatement  of  defence. 

The  Btatement  of  daini  alleged  that  by 
a  deed  of  covenant  of  the  6th  of  Jane, 
1879,  the  defendant  covenanted  with  the 
plaintiff  to  discharge  all  liabilitieB  which 
the  plaintiff  might  incur  under  a  certain 
deed  of  arrangement,  dated  the  28th  of 
August,  1878,  and  ma<le  between  Messrs. 
Myers  and  the  plaintiff ;  that  the  plaintiff 
had  incurred  labilities  under  the  deed  of 
the  28th  of  August,  1878,  but  that  the 
defendant  had  made  de&ult  in  paying 
the  same. 

In  his  statement  of  defence  the  def  en- 
dant  alleged  that  the  deed  of  the  6th  of 
June,  1879,  was  made  between  the  plain- 
tiff and  the  defendant,  together  with  one 
Wilson  and  Yowler,  and  was  for  the  pur- 
pose, amongst  other  matters,  of  releasing 
the  plaintiff  from  certain  liabilities  in- 
curred by  him  on  behalf  of  a  partnership 
then  existing  between  him  and  Yowler, 
under  the  name  of  the  Canning  Town 
Ironworks  Company,  the  consideration 
for  the  release  being  that  the  plaintiff 
bad  agreed  to  retire  from  business,  leaving 


the  same  to  be  carried  on  by  Vowler 
alone. 

The  defendant  accordingly,  with  Wilson 
and  Yowler,  entered  into  a  joint  and 
several  covenant  to  pay  and  discharge  all 
the  claims  and  liabilities  of  the  plaintiff 
as  mentioned  in  the  statement  of  claim. 

By  way  of  set-off  and  counter-claim  the 
defendant  pleaded  that  before  the  com- 
mencement of  the  action  the  plaintiff  was 
indebted  to  the  said  Wilson  in  the  sum 
of  811Z.  paid  by  him  for  the  plaintiff,  at 
his  request,  in  respect  of  a  debt  due  from 
the  plaintiff  to  the  Royal  Exchange 
Assurance  Company,  and  by  an  indenture 
made  on  the  8th  day  of  November,  1880, 
the  said  Wilson,  in  consideration  of  the 
payment  to  him  by  the  defendant  of  the 
sum  of  371Z.  65.  2(1.,  assigned  the  said 
sum  of  811Z.,  with  interest,  to  himself  and 
the  defendant  in  equal  shares  as  tenants 
in  common. 

That  in  respect  of  a  moiety  of  the  plain- 
tiff's claim,  the  share  of  the  said  sum  of 
811Z.  with  interest  so  assigned  to  the 
defendant  was  in  excess  of  a  moiety  of  the 
plaintiff's  claim.  In  respect  of  the  other 
moiety  of  the  plaintiff's  claim,  that  the 
defendant  was  entitled  to  be  exonerated  bv 
his  co-surety,  the  said  Wilson,  and  to  call 
upon  him  to  contribute  in  equal  shares  to 
the  payment  of  the  plaintiff's  claim,  and 
that  the  share  of  the  sum  of  811 Z.  and 
interest  remaining  vested  in  the  said 
Wilson  was  in  excess  of  the  other  moiety 
of  the  plaintiff's  claim. 

The  defendant  claimed,  therefore,  to 
set-off  the  two  moieties  of  the  said  sum 
of  81 IZ.,  with  interest,  against  the  two 
moieties  of  the  plaintiff's  claim  (if  any). 

Demurrer,  on  the  ground  that  the 
above  facts  shewed  no  right  of  set-off  or 
of  counter-claim  against  the  plaintiff. 

Qore,  for  the  plaintiff. 

Castle,  for  the  defendant. 

The  following  authorities  were  cited: 
Cochrane  v.  Qreen  (1),  Bechervaise  v. 
Lewis  (2),  In  re  The  Mosdey  Qreen  Coal 
and  Coke  Company  (^Limited),    Barrett's 

(1)  9  Com.  B.  Bep.  N.S.  448  ;  30  Lav  J.  Bap. 

(2)  41  Law  J.  Bep.  C.P.  161 ;  Law  Bep.  7  CJ». 
872. 
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Bowyear  v.  Pawaan,  Q,B. 

Case  (No.  2)  (3),  Eardcastle  v.  Nether- 
wood  (4)  and  Pellas  v.  TJie  Neptune 
Mar  1716  Insurance  Company  (5). 

Cur.  adv.  vtdL 

The  judgment  of  the  Court  (6)  was 
(on  March  18)  delivered  by 

Mathew,  J. — In  this  case  the  plaintiff 
by  his  statement  of  claim  sought  to  re- 
cover from  the  defendant  the  sum  of 
684Z.  14^.  bd.f  with  interest,  under  the 
covenant  of  the  defendant  contained  in  a 
deed  of  the  6th  of  June,  1879.  The  defen- 
dant by  his  statement  of  defence,  which 
was  amended  by  consent  in  the  course  of 
the  argument,  alleged  as  follows:  [His 
Lordship  here  read  the  statement  of  de- 
fence and  counter-claim  as  above  set  out.] 
It  was  argued  for  the  defendant,  with 
respect  to  the  first  moiety  of  the  plain- 
tiff's claim,  that  the  defendant  was  en- 
titled to  set  off  a  moiety  of  the  sum  of 
81 IZ.,  in  respect  of  which  it  was  alleged 
that  the  defendant  and  Wilson  were 
entitled  to  be  paid  by  the  plaintiff. 

In  other  words,  it  was  said  that  if  A 
was  entitled  to  be  paid  a  sum  of  money 
by  B,  B  could  set  off  in  equity  his  share 
of  a  debt,  whether  legal  or  equitable, 
which  A  owed  to  him  and  another  or 
others.  It  was  not  contended  that  any 
provisions  in  the  rules  passed  under  the 
Judicature  Acts  applied  to  the  case,  but 
it  was  urged  that  it  was  reasonable  and 
equitable  to  allow  the  set-off.  It  seems 
to  us  not  to  be  cither  reasonable  or  equit- 
able. For  in  such  a  case  A  might 
reasonably  say  that  when  B  and  the 
person  or  persons  alleged  to  have  a  claim 
against  him  chose  to  sue  him,  he  would  be 
prepared  with  his  defence,  but  that  B  had 
no  right  to  mix  up  the  separate  trans- 
actions between  him  and  A  with  other 
and  independent  transactions  in  which  B 
had  only  a  joint  interest. 

Then,  as  regards  the  other  moiety,  the 
defendant's  contention  is  ingenious,  but, 
it  seems  to  us,  hopeless.     The  defendant, 

(3)  4  Do  Oex,  J.  &  S.  766;  33  Law  J.  Rep. 
Chanc.  617. 

(4)  6  B.  &  Aid.  93. 

(6)  49  Law  J.  Rep.  C.P.  163;  Law  Rep.  6 
jO.P.  D.  34. 

(6)  Williams,  J.,  and  Mathew,  J. 


admitting  his  liability  to  the  pliuntiff, 
alleges  that  if  he  paid  the  plaintiff  he 
would  be  entitled  to  call  on  Wilson 
contribute  a  moiety  of  the  debt,  and  tha^^ 
Wilson  has  a  set-off  in  respect  of  tha^^ 
moiety  against  the  plaintiff.     Bat  th^^ 
defendant  does  not  shew  that  he  had  >n^ 
right  to  call  on  Wilson  to  appropriate  tl^ 
debt  due  to  him  from  the  plaintiff  to  the 
exoneration  of   the  defendant,  nor  Uky 
contract  with  the  plaintiff  to  aooept  « 
set-off  of  Wilson's  debt  as  a  diaohaigo  of 
the  defendant.     The  attempt  on  the  nri 
of  the  defendant  to  eatabliah  a  set-off  k 
the  plaintiff's  claim  of  this  extraordiottj 
kind  was  explained  by  what  waa  stated  ii 
the  course  of  the  argument,  namely,  tbi 
after  the  commencement  of  the  aetioi 
the  defendant  had  obtained  an  cider  it 
chambers  that  Wilson   should  be  added 
as  a  co-defendant;  and  it  would  seen 
that  with  a  view  of  meeting  the  plaintiiri 
claim  against  both  defendants  the  aem* 
ment  of  the  8th  of  November,  1880,  hid 
been  executed.     The  order  to  join  Wilm 
as  a  defendant  was  sobsequentiy  set  Mide 
by  the  Court,  and  the  pleadings  in  iUi 
action  represent  the  effort  of  the  deCaiw 
dant  to  avail  himself  of  the  assigninwfc 
as  if  Wihson  were  still  a  party  to  the 
action.     It  would  seem  that  the  deftn- 
dant  has  sought  to  treat  his  joint  and 
several  covenant  with  the  plaint  as  if  it 
were  joint  only.     But  this  attempt  maM 
fail  for  the  reason,  that  the  defendaot'i 
covenant  is  several  as  well  as  joint.    We 
are  of  opinion  that  the  demurrer  to  the 
statement  of  defence  must  be  allowed. 

Judgment  for  the  pladntiff  on  the  id- 

murrer. 


Solicitors— Harper,  Broad  &  Battcock,  far  plaii- 
tiff;  Capel  A.  Curwood,  for  defendant. 
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IN  THE  HOUSE  OF  LORDS.] 
l6  11    I     ^^^"^"^^  ^'  '^^^  QUEEN. 

inal  Law — Practice  —  Joinder  of 
Misdemeanours  in  one  Indictment — 
' — Power  to  award  Successive  Terms 
il  Servitude  exceeding  in  the  Aggre^ 

>  Maanmum  Punishment  for  any  one 
Offences  charged — 2  Oeo.  2.  c.  25. 

m  indictment  for  perjury,  0.  was 
I  in  one  count  with  committing  the 
M»  cm,  action  in  the  Court  of  Common 
md  in  another  count  with  the  like 
in  a  Chancery  suit  brought  by  him 
mi  the  setting  up  of  certain  defences, 
Ketment  did  not  contain  the  words 
H  the  form  of  the  statute^**  8f^.  C, 
k2  at  bar  and  the  jury  found  him 
f  the  offences  "  charged  in  and  by 
iNiif  of  the  indictm^enty^  whereupon 
sentenced  to  the  maamium  term  of 
¥»^  penal  servitude  on  each  count, 
md  term  to  commence  at  the  expira^ 
the  first : — Held,  that  the  verdict 
mffictent  finding  of  guilty  on  each 
^at  since  the  passing  of  the  Act  14 
^iet.  e.  100,  an  indictment  not  con^ 
'  foiih  the  words  **  against  the  form  of 
ute^"  ^c,  was  sufficient  to  warrant 
tory  punishment  for  what  was  also 
um  law  offence ;  that  the  Act  2  Oeo, 
'>  does  not  necessarily  require  the  in- 
cf  a  sentence  under  the  previous  law 
as  ^Mt  anthorised  by  the  Act ;  that 
fury  committed  in  the  Chancery  suit 
separate  and  distinct  offence  from 
mimitted  in  the  action  at  common 
hat  separate  judgments  might  be 
d  upon  several  counts  in  one  indict- 
iharging  distinct  misdemeanours ; 
iat  successive  maximum  terms  of 
ervitude  might  be  inflicted  in  respect 

>  count, 

plaintiff  in  error  appealed  against 
siflion  of  the  Coart  of  Appeal,  re- 

49  Law  J.  Rep.  Q.B.  747 ;  Law 

Q.B.  D.  490. 

amin  and  Atherley  Jones  (Hedder^ 
id  Spratt  with  them),  for  the  ap- 
•y  repeated  the  argaments  used  in 
art  below. 
Tio,  50.— Q3.,  O.P.  &  ExcH. 


The  Attomey^Oeneral  (Sir  S.  James), 
The  Solicitor-Oeneral  (Sir  F,  Herschell), 
Poland  and  A,  L,  Smith,  for  the  respon- 
dent, were  not  called  upon. 

The  Lord  Chancellor  (Lord  Sel- 
borne). — Notwithstanding  that  the  case 
has  been  argued  at  the  bar  of  the  Honse 
with  so  much  zeal  in  snpport  of  the 
appeal,  I  believe  yonr  Lordships  are 
agreed  that  it  is  nnnecessary  to  eall  upon 
the  learned  counsel  for  the  Crown  to 
answer  the  objections  which  have  been 
raised  to  the  judgment  pronounced  by  the 
Court  of  Queen's  Bench.  No  fewer  than 
six  objections  have  been  taken  to  that 
judgment,  and  I  will  deal  with  them 
shortly,  reserving  to  the  last  that  which 
alone  appeared  to  me  to  be  seriously 
relied  upon  by  the  leading  counsel  for 
the  appellant.  The  first  objection  to  the 
judgment  was  that  there  waSs  no  finding 
of  guilty  upon  each  count,  but  that  there 
was  a  general  finding  of  guilty  upon  the 
charges  which  were  contained  in  both 
counts.  This  objection  was  founded  upon 
the  language  of  the  verdict,  which  was 
as  follows :  "  And  now  at  this  day — that 
is  to  say,  on  the  said  Saturday,  the  28th 
day  of  February,  in  the  year  of  our  Lord 
1874 — the  jurors  aforesaid  so  empanelled 
and  sworn  as  aforesaid  to  try  the  issues 
so  joined  as  aforesaid,  upon  their  oath 
say  that  the  said  Thomas  Castro,  other- 
wise called  Arthur  Orton,  otherwise  called 
Sir  Roger  Charles  Doughty  Tichbome, 
Bart.,  is  guilty  of  the  premises  on  him 
above  charged  in  and  by  both  counts  of 
the  indictment  aforesaid  above  specified 
in  the  manner  and  form  as  aforesaid,  as 
by  the  indictment  aforesaid  is  above  sup- 
posed against  him."  1  need  not  say  more 
with  regard  to  this  objection  than  that  it 
appears  to  be  founded  upon  a  perverse 
and  an  unreasonable  construction  of  the 
language  of  the  verdict,  which  clearly 
refers  to  each  count.  The  second  objec- 
tion was  that  the  indictment  did  not  con- 
tain the  words  contra  formam  statuti.  In 
reference  to  this  objection,  I  may  say 
that,  before  the  passing  of  the  14  &  15 
Vict.  c.  100,  it  undoubtedly  vras  the  law 
— for,  although  it  was  a  mere  technicality, 
it  was  still  settled  law — that  an  indict- 
ment founded  on  a  statute  should  contain 
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those  words,  in  order  io  justify  the  in- 
fliction of  a  statutory  punishment  for 
what  was  also  a  common  law  offence.  It 
was,  however,  for  the  very  purpose  of 
obviating  the  inconvenience  and  the  un- 
reasonable consequences  of  that  and  other 
similar  technical  rules  relating  to  the 
form  of  pleading  in  criminal  cases  that 
the  statute  of  the  14  &  15  Vict.  c.  100 
was  passed,  which  said  that  no  indict- 
ment should  be  held  insufficient  by  reason 
of  the  omission  of  those  forms.  It  was 
argued  that  the  language  of  the  statute 
merely  meant  that  the  indictment  from 
which  those  words  were  omitted  should 
not  be  held  bad,  but  that  it  was  not 
sufficient  to  warrant  the  assumption  that 
the  statutory  penalty  could  be  infliqted 
under  an  iijidictment  from  which  those 
words  were  omitted.  I  am  of  opinion 
that  to  place  such  a  narrow  construction 
upon  the  words  in  a  remedial  statute 
intended  to  get  rid  of  inconvenient  tech- 
nicalities would  be  a  very  great  mistake 
on  your  Lordships'  part.  When  the 
statute  said  that  the  indictment  from 
which  those  words  were  omitted  should 
not  be  held  insufficient,  I  am  of  opinion 
that  it  was  not  intended  that  the  indict- 
ment from  which  those  words  were  omitted 
was  to  be  held  insufficient  for  any  purpose 
for  which  it  would  have  been  sufficient  if 
it  had  contained  those  words.  That, 
therefore,  disposes  of  the  second  point. 
The  third  objection  to  the  judgment  was 
founded  upon  the  terms  of  the  statute  of 
2  Geo.  2.  c.  25,  and  it  was  contended  that 
the  sentence  was  bad  because  the  punish- 
ment inflicted  was  not  an  addition  to 
some  other  and  further  punishment  which 
might  have  been  inflicted  if  that  statute 
had  not  been  passed.  This  objection  ap- 
plied equally  to  both  terms  of  penal 
servitude,  and,  in  my  opinion,  there  is  no 
foundation  whatever  for  it.  It  is  based 
on  these  words,  in  section  2  of  the  statute : 
"  And  the  more  effectually  to  deter  persons 
from  committing  wilful  and  corrupt  per- 
jury or  subornation  af  peijury,  be  it 
further  enacted  by  the  authority  afore- 
Faid,  that,  besides  the  punishment  already 
to  be  inflicted  by  law  for  so  great  crimes, 
it  shall  and  may  bo  lawful  for  the  Court 
or  Judge  before  whom  any  person  shall 
be  convicted  of  wilful  and  corrupt  perjury, 


or  subornation  of  perinry,  according  to 
the  laws  now  in  bemg,  to  order  such 
person  to  be  sent  to  some  house  of  ov- 
rection  within  the  same  county  for  a 
time  not  exceeding  seven  years,  there  to 
be  kept  to  hard  labour  during  all  the  said 
time,  or  otherwise  to  be  transported  "^ 
I  do  not  think  we  need  pursue  the  alter- 
native of  transportation— "  and  thereupon 
judgment  shall  be  given  that  the  person 
convicted  shall  be   committed  or  truu- 
ported  accordingly,  over  and  beside  mdh 
punishment  as  shall  be  adjudg^  to  be 
inflicted  on  such  person  agreeable  to  the 
laws  now  in  being."     Even  if  the  puniah- 
ment  which  the  laws  in  force  for  toe  time 
being  permitted  to  be  inflicted  for  peijniy 
before  that  statute  was  passed  had  been 
diversi  generis  from  that  which  would  be 
suffered  under  this  clause  in  all  respecti, 
I  still  greatly  doubt  whether  it  woaM  be 
a  reasonable  construction  of  the  dame 
to  hold  that  it  requires  cumulative  pnnidi- 
ments  under  the  common  law,  or  the 
Elizabethan  law,  and  also  under  this  Act 
of  Geo.  2  in  all  cases.     I  think  it  prob- 
able that  this  would  be  the  reasonable 
construction — that  it  meant  to  leave  the 
Judge  such  discretion  as  he  had  befcmat 
common  law  with  regard  to  common  law 
punishment,  which  he  might  or  might 
not  think  it  right  to  inflict  in  addition  to 
this,  and  also  the  power  to  punish  within 
the  limits  authorised  by  this  statute.  Bnt 
I  do  not  think,  according  to  the  ?iew 
which  I  take  of  the  matter,  that  oYen 
that  question  need  be  determined,  beoaose 
the  substance  of   the  provision  is  this: 
whereas  before  this  offence  was  ponish- 
ablo   by  imprisonment  simply,  tiie  adp 
ditional  power  is  given  to  conmiit  io  the 
house  of  correction  for  a  time  not  exceed- 
ing seven  years,  there  to  be  kept  to  hard 
labour,  which  certainly  must  neoessarily 
include  the  addition  of  the  period  of  hard 
labour  in  the  house   of  correction  over 
and  above   imprisonment.      That  th^e 
should  be  a  distinct  and   separate  term 
of   imprisonment,  besides  the  imprison- 
ment in  the  house  of  correction  to  which 
hard  labour  is  superadded,  does  not  seem 
to  me  to  be  at  all  within  the  reasonable 
interpretation  of  the  statute.     That  is  no 
doubt  an  objection  which  a  prisoner  con- 
victed and  sentenced  is  perfectly  atlibertj 
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to  urge,  if  he  can  make  it  good  at  law. 
It  means  not  that  he  haa  received  too 
Bevere  punishment,  but  that  he  ou^ht  to 
have  received  more  punishment  still,  and 
the  interpretation  which  I  propose  to 
joar  Lordships  to  pat  upon  the  words  of 
the  statute  is  not  against  persons  sen- 
tenced for  criminal  offences  of  this  kind, 
but  one  of  rather  gpreater  leniencj,  and 
more  in  their  favour.  The  next  objection 
is  that,  the  perjury  in  question  haviog 
been  committed  in  one  and  the  same  pro- 
ceeding, it  could  not  be  made  the  subject 
of  two  separate  panishmonts.  No  antho- 
rity,  however,  was  cited  to  show  that 
perjury  committed  in  the  Coart  of  Chan- 
cery in  1868  and  perjury  committed  before 
the  Chief  Justice  of  the  Common  Pleas 
in  1871  must  be  regarded  as  constituting 
one  and  the  same  offence,  even  although 
they  had  one  common  object — that  of 
sabstantiating  a  claim  to  certain  estates. 
I  should  have  been  of  opinion  that  the 
offences  were  separate,  even  although  the 
assignments  of  perjury  in  each  count  had 
been  precisely  the  same,  but  in  point  of 
fiust  there  are  some  which  are  different. 
There  were  two  distinct  offences  com- 
mitted at  two  distinct  times  in  two  dis- 
tinot  suitSy  and  it  is  clear  that  the  appel- 
lant was  indictable  in  respect  of  each  of 
them.  It  has  further  been  very  zealously 
argned  at  your  Lordships'  bar  that,  how- 
erer  many  counts  there  might  be,  only 
one  judgment  could  be  properly  passed 
upon  one  indictment  for  misdemeanour. 
iMo  authority  whatever  has  been  cited  in 
Bupport  of  that  contention,  but  the  case 
of  O'Oonnell  ▼.  The  Queen  (1),  which  has 
been  so  often  referred  to  for  other  pur- 
poees,  is  a  full  authority  against  it.  I  do 
not  think  it  necessary  to  refer  to  any 
other  authority  than  to  read  two  or  three 
paasages  which  are  to  be  found  in  the 
opinions  delivered  in  that  case.  In  the 
first  place  Mr.  Baron  Parke  says  this : 
'*  If  this  point  were  to  be  considered  in- 
dependently of  the  understood  rule  upon 
the  subject,  and  supposing  that  no  such 
rule  existed,  I  should  say  that  where  an 
indictment  contains  several  counts,  each 
ought  to  be  brought  to  its  proper  legal 
termination  by  a  proper  judgment.     The 

(1)  11  CI.&F.  156. 
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practice  has  grown  up,  and  much  in- 
creased in  modern  times,  of  introducing 
many  counts  iuto  one  indictment;  and 
though  we  know  practically  that  these 
are  most  frequently  descriptions  only  in 
different  words  of  the  same  offence,  they 
are  allowable  only  on  the  presumption 
that  they  are  different  offences,  and  every 
count  so  imports  on  the  face  of  the 
record,  as  Mr.  Justice  Buller  states  in 
You7ig  V.  The  King  (2),  though  Mr.  Justice 
Taunton  intimated  a  different  opinion,  I 
think  without  sufficient  ground,  in  The 
King  v.  Powell  (3).  The  question  then 
being  how  these  counts  are  to  be  dealt 
with  on  the  face  of  the  record,  I  should 
have  said,  a  prion,  that  it  was  the  duty 
of  the  Court  acting  between  the  Crown 
and  the  accused,  and  the  right  of  the 
accused,  to  have  the  charge  of  each 
offence,  for  as  such  I  must  treat  it,  pro- 
perly and  finally  disposed  of  on  the  record, 
so  that  the  accused  as  well  as  the  Crown 
might  know  for  what  offence  the  punish- 
ment was  iuflicted,  and  for  what  not," 
and  so  on.  I  will  now  refer  to  what  was 
said  in  this  House  by  two  noble  and 
learned  Lords  who  took  part  in  the  judg- 
ment which  the  House  pronounced, 
namely.  Lord  Denman,  then  Lord  Chief 
Justice,  and  Lord  Campbell,  afterwards 
Lord  Chief  Justice.  Lord  Denman  said, 
"  So  with  regard  to  several  counts  in 
criminal  cases,  the  objection  may  be 
entirely  avoided  by  the  Court  passing  a 
separate  judgment  upon  each  count,  and 
saying,  ^  We  adjudge  that  upon  this 
couut  on  which  the  prisoner  is  found 
guilty  he  ought  to  suffer  so  much  ;  that 
on  the  second  count  he  ought,  on  being 
found  guilty,  to  receive  such  a  punish- 
ment. Whether  the  count  turns  out  to 
be  good  or  not  we  shall  now  pronounce 
no  opinion.'  "  Lord  Campbell  adds :  "It 
is  an  utter  mistake  to  suppose  that  there 
is  only  one  corptis  delicti  which  is  made 
the  subject  of  several  counts  in  one  in- 
dictment.  Even  with  respect  to  felony, 
the  law  supposes  a  separate  offence  to  be 
charged  in  each  count ;  and  in  misde- 
meanours there  are  not  unfrequently  in 
the  different  counts  entirely  different 
offences,  of  different  sorts,  committed 'at 

(2)  3  Term  Rep.  98. 

(3)  2  B.  &  Ad.  76. 
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different  times."  And  I  may  add  that 
the  judgment  in  that  case  was  that,  if 
there  were  not  a  separate  judgment  on 
each  count,  then,  if  there  were  one  count 
had  at  law,  the  judgment,  heing  incapahle 
of  heing  referred  to  the  good  counts, 
must  he  regarded  as  distributed  among 
them  all,  and  the  whole  proceeding  would 
&il.  I  must  say  that  I  heard  this  point 
argued  by  the  junior  counsel  for  the  ap- 
pellant with  some  surprise,  because  I 
understood  that  it  had  been  given  up  by 
his  learned  leader.  This  brings  me  to  the 
remaining  objection,  and  the  only  one  of 
substance — if  such  it  could  be  called — in 
the  case,  which  is,  that  a  separate  and 
cumulative  sentence  of  seven  years'  penal 
servitude  was  imposed  upon  the  appellant 
in  respect  of  each  count  of  the  indict- 
ment, whereas  by  2  Geo.  2.  c.  25.  s.  2, 
and  the  Acts  of  Parliament  amending  the 
same,  the  maximum  term  of  penal  servi- 
tude that  could  be  inflicted  in  respect  of 
the  offence  charged  in  the  indictment  was 
seven  years  only,  and  no  greater  penalty 
could  be  imposed  for  any  offence  or 
offences  charged  in  one  and  the  same 
indictment  greater  than  the  maximum 
penalty  imposed  by  the  law  for  such 
offence  or  offences.  If  it  were  not  pos- 
sible consistently  with  the  law  to  inflict 
cumulative  punishments,  one  to  take 
effect  after  the  expiration  of  the  other, 
this  argument  might  have  had  some 
weight.  It  has,  however,  been  settled  in 
this  House  as  long  ago  as  1769,  in  the 
case  of  The  King  v.  Wilkes  (4),  that  the 
proper  course,  when  more  than  one  sen- 
tence has  to  be  pronounced,  is  that  the 
second  term  of  punishment  should  com- 
mence at  the  expiration  of  the  first.  To 
the  reasons  given  for  that  by  Chief 
Justice  Wilmot,  and  apparently  adopted 
by  this  House,  I  will  shortly  refer.  I 
will  first,  however,  state  the  question 
which  was  raised  and  put  to  the  Judges^ 
which  was  this — "Whether  a  judgment 
of  imprisonment  against  a  defendant  to 
commence  from  and  after  the  determina- 
tion of  an  imprisonment  to  which  he  was 
before  sentenced  for  another  offence  is 
good  in  law ; "  to  which  the  learned 
Judges  returned  an  affirmative  answer  in 

(4)  4  Burr.  2527 ;  4  Bro.  P.C.  360;  19  How.  St. 
Tr.  1076. 


the   terms  of  the  question;   and  there- 
upon this  House  affirmed  the  judgment 
which  had  been  in  fact  so  pronounced. 
That  was  a  case  of  misdemeanoms,  and 
the  material  passages  which  I  think  it 
worth  while  to  rerer  to  in  the  opinioi^ 
delivered  by  Chief  Justice  Wilmot^  ao<l^ 
reported  in  19  HoweWs  SlaU  TridU,  113a, 
are  these:  '^In  treasons  and  fdcniies  % 
certain  known  judgment  which  cannot  he 
departed  from,  namely,  in  the  preBeoi^ 
tense  of  the  subjunctive  passive ;  but  id 
misdemeanours,  where  punishment  is  dv- 
cretionary,  the  limitation  as  to  time  seems 
only  to  be  that  the  punishment  shall  take 
place  before   a  totol  dismission  of  the 
party ;  a  punishment  shall  not  hang  o?er  t 
man's  head  when  he  has  been  onoe  dis- 
charged ;  that  is  properly  a  pnnidimeot 
infutwro.    But  whilst  he  remains  nndtf 
a  state  of  punishment,  whilst  he  is  sniw- 
ing  one  part  of  his  punishment^  he  is  ? eij 
properly  the  object  of  a  different  kind  d 
punishment  to  take  place  during  the  oon* 
tinuance  of  the  former,  or  immediately 
after  the  end  of  it."    And  a  little  fortlier 
on  he  says  that  if  the  punishment  bd 
been  infficted  by  imprisonment  fortwebe 
months,  then,  as  he  was  already  seBtemeed 
to  ten  months,  it  would  have  been  oolf 
an  imprisonment  for  two  ;  in  other  woida, 
that  the  power  which  the  Court  thoii|^ 
fit,   having    discretion,    to    exercise,  of 
awarding  a  period  of  twelve  months'  im- 
prisonment for  the  second  offence,  could 
not  have  been  exercised  unless  it  were  I9 
placing  it  after  the  expiration  of  the  fint. 
Now  I  will  observe  that  in  a  case  like  the 
present,  where  the  statutory  power  is  to 
imprison  for  a  term  not  exceeding  seven 
years,  if  you  were  to  pass  two  simul- 
taneous   sentences  commencing   si  tlie 
same  time,  it  would  be  manifest  that  for  the 
second  offence  there  would  be  no  panishp 
ment  at  all  suffered,  even  though  it  were 
given  for  the  maximum  jperiod.  Then  later 
Chief  Justice  Wilmot  says  this:    "We 
cannot  explore  any  mode  of  sentenoiiig 
a  man  to  imprisonment  who  is  imprisoned 
already  but  by  tacking  one  imprisonment 
to  the  other,  as  is  done  in  tiie  present 
case."      So  far,  therefore,  as  relates  to 
misdemeanours,  and  subject  therefimi  to 
the  question  whether  this  authority  froold 
apply  when  the  agg^regate  of  the  two 
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iments  exceeds  in  point  of  time  that 
there  would  have  been  power  to 
for  either  offence  alone — subject  to 
he  case  of  TJie  King  v.  Wilkes  (4) 
B  House  is  a  clear  and  distinct 
ity  in  favour  of  the  proposition 
rben  a  man  is  found  guilty  of  two 
tt  misdemeanours,  being  distinct 
yparate  offences,  and  not  the  same 
mhend  that  it  makes  no  kind  of 
noe  whether  it  be  by  two  indict- 
simultaneously  tried  and  found 
t  him,  or  upon  two  counts  in  one 
le  same  indictment),  there,  not  only 
potent,  but  the  proper  course,  inde- 
it  of  any  statutory  legislation,  was 
to  pronounce  the  second  sentence 
irisonment,  within  the  power  of  the 
as  to  duration,  to  begin  after  the 
tion  of  the  first.  If  that  be  so,  I 
rhat  difference  can  it  make  that  a 
)  has  said  that  for  a  single  offence, 
1  of  haying  a  discretionary  power 
prison  for  any  term  that  may  be 
it  fit,  the  Court  shall  have  power  to 
on  for  a  term  not  exceeding  seven 
^  The  only  difference  it  makes  is 
hat  for  each  offence  the  Court  can 
fieur  as  seven  years,  and  cannot  go 
r ;  but  the  moment  that  it  is  ascer- 
tiiat  it  is  proper  for  the  Court  to 
a  second  sentence  for  a  distinct 
)  commence  after  the  expiration  of 
iprisonment  to  be  suffered  for  the 
^n  the  sentence  so  commencing, 
fiDr  seven  years  only,  is  not  within 
Qse  of  the  statutory  limit ;  and  it  is 
fe  fallacy,  the  moment  that  you 
itand  the  point  of  the  case  of  The 
V.  Wilkes  (4),  to  mix  up  the  two 
ler  as  if  they  were  one  offence,  and 
that  because  only  one  seven  years 
)  inflicted  for  a  single  offence,  there- 
oly  seven  years  in  the  aggregate  can 
icted  for  two  offences.  The  statute 
ot  said  so,  and  having  regard  to 
the  House  decided  in  the  case  of 
ling  V.  Wilkes  (4),  it  would  be  per- 
nngatory,  and  would  be  absolutely 
ing  the  Court  of  the  power  of  post- 
I  ihe  commencement  of  the  sentence, 
'  that  it  ought  to  be  so.  Because, 
argument  were  good  for  anything, 
lid  be  good  not  onlv  to  cut  off  the 
years,  but  to  cut  off  any  part  of  the 
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seven  years.  If  the  first  sentence  was  for 
the  foil  period  of  seven  years,  the  result 
would  be  that  it  would  be  impossible, 
according  to  that  argument,  to  sentence 
a  man  for  a  second  offence  for  a  period  to 
commence  after  the  end  of  the  first.  It 
does  not  stop  there,  because  since  1769 
the  Legislature  has  thought  fit  to  extend 
this  principle  even  to  cases  of  felony.  By 
the  Act  7  &  8  Geo.  4  c.  28  it  was  so 
provided,  there  being  added — ex  cautehi, 
as  I  conceive — to  the  end  of  section  10  of 
that  Act  which  dealt  with  the  matter  and 
expressly  said  that  when  a  person  was 
"already  imprisoned  under  sentence  for 
another  crime,  it  shall  be  lawful  for  the 
Court  to  award  imprisonment  for  the 
subsequent  offence  to  commence  at  the 
expiration  of  the  imprisonment  to  which 
such  person  shall  have  been  previously 
sentenced,''  these  words,  "although  the 
aggregate  term  of  imprisonment  may 
exceed  the  term  for  which  the  punish- 
ment could  be  otherwise  awarded."  I 
have  left  out  the  alternative  of  transporta- 
tion for  shortness  only.  I  apprehend  that 
if  those  last  words  had  not  been  there  the 
effect  would  have  been  practically  the 
same ;  but  those  words  at  all  events  show 
that  as  far  as  those  cases  are  concerned 
the  intention  of  the  Legislature  when 
expressly  dealing  with  them  was  the  same 
as  I  conceive  would  have  resulted  in  law 
from  the  rule  which  was  settled  in  this 
House  in  the  case  of  Tits  King  v.  Wilkes  (4) 
as  to  cases  of  misdemeanour.  That  was 
followed  up  by  the  case  of  The  King  v. 
Robinson  (5),  in  which .  thirteen  learned 
Judges  were  of  opinion  that  there  being 
two  distinct  misdemeanours  charged  in 
the  same  indictment  in  different  counts, 
and  one  sentence  for  two  years'  imprison, 
ment  passed,  that  was  bad,  because  by 
statute  one  year  was  the  maximum  term 
which  the  Court  had  the  power  to  inflict 
for  that  offence ;  but  all  the  thirteen 
Judges  (all  but  Mr.  Baron  Parke  and 
Mr.  Justice  Patteson  being  present) 
are  stated  to  have  been  unanimously  of 
opinion  that  the  sentence  was  incorrect, 
and  that  there  should  have  been  con- 
secutive judgments  of  one  year's  im- 
prisonment each.      The  conviction  was 

(5)  1  Moo.  C.C.  413. 
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therefore  held  to  be  bad.  Now  that  was 
a  case  of  misdemeanoar — it  was  not  a  case 
of  felony ;  it  is,  therefore,  as  far  as  the 
opinion  of  the  thirteen  Jndges  goes,  ex- 
presslj  in  point  on  this  occasion.  After 
that  another  Act  of  Parliament  was 
passed,  giving  Justices,  in  the  exercise  of 
summarj  jurisdiction  in  criminal  cases,  a 
similar  power  to  that  which  had  been 
given  to  the  Courts  by  the  Act  of  the 
7  &  8  Geo.  4.  That  Act  was  the  11  &  12 
Vict.  c.  43.  It  said  (s.  25)  that  where 
Justices  upon  information  should  adjudge 
a  defendant  to  be  imprisoned,  and  the 
defendant  should  "then  be  in  prison 
undergoing  imprisonment  upon  a  convic- 
tion for  any  other  offence,  the  warrant  of 
commitment  for  such  subsequent  offence 
shall  in  every  such  case  be  forthwith 
delivered  to  the  gaoler  to  whom  the  same 
shall  be  directed,"  and  it  should  be  lawful 
for  the  Justices  issuing  it,  if  they  thought 
fit,  to  award  imprisonment  for  such  sub- 
sequent  offence  which  should  commence 
at  the  expiration  of  the  imprisonment  to 
which  such  defendant  should  have  been 
previously  adjudged  or  sentenced.  The 
Legislature  did  not  add  in  that  statute 
the  words,  "  although  the  aggregate  term 
of  imprisonment  should  exceed  the  term 
for  which  the  punishment  might  other- 
wise be  awarded."  A  question  under 
that  statute  came  before  the  Court  of 
Queen's  Bench  in  the  case  The  Queen  v. 
Outbuah  (6)  in  1867,  and  the  only  difficulty 
that  was  felt  there  by  the  learned  Judges, 
if  any  difficulty  was  seriously  felt,  was 
this,  that  the  language  of  the  one  statute 
was,  '*  whenever  sentence  shall  be  passed 
for  felony  upon  a  person  already  im- 
prisoned under  sentence  for  another 
crime ; "  and  the  words  of  the  latter 
statute  were,  "  such  defendant  shall  then 
be  in  prison  undergoing  imprisonment ; " 
and  the  later  statute,  being  thus  ex- 
pressed, seemed  to  justify  the  argument 
that  if  he  had  not  actually  got  into  prison, 
although  a  sentence  of  imprisonment  had 
been  pronounced  upon  him,  the  clauses  did 
not  apply.  But  that  was  held  to  be  an  un- 
tenable argument.  Chief  Justice  Cock- 
bum  stated,  after  communing  with  the 
other  Judges,  that  it  was  ascertained  that 

(6)  36  Law  J.    Rep.    M.C.   70;    Law  Rep.    2 
Q.B.  37». 


the  practice  of  the  Judges,  as  &r  as  living 
judicial  memory  went,  under  the  Act  A 
Geo.  4,  had  been  to  act  upon  that  statute, 
whenever  more  than  one  case  of  felonj 
was  established  against  a  man,  and  he  iras 
convicted  of  them  at  one  and  the  same 
time,  to  make  the  sentence  of  imprison- 
ment for  the  second  or  third  offence,  as 
the  case  might  be,    commence   at  the    . 
expiration    of    the    sentence    previouslj 
awarded.      The    learned   Chief  Jostioe^ 
although  admitting  that  there  was  some 
technical  difficulty,  not  in  any  other  part 
of  the  matter,  but  in  the  partioolar  words 
I  have  read,  which  seemed  to  contemplate 
that  the  man  should  be  actually  inpiison, 
yet  thought  the  reason  and  substanoe  of 
the  case  to  be  so  clear,  in  addition  to  the 
authority  to  be  derived  from  the  exposi- 
tion based  upon  the  earlier  statute  by  the 
uniform  practice,  as  to  make  it  right  to 
hold  that  cumulative  sentences  might  he 
awarded  under  those  statutes  even  thoagh 
the  man  had  not  already  found  his  way 
to  prison ;  and  in  point  of  fact  one  sen- 
tence was  passed  practically  at  the  wne 
time  as  the  other.     The  practice,  thew- 
fore,  as  far  as  can  be  ascertained  from 
any  of  the  authorities,  or  from  any  of  the 
books,   has  been  uniform  in  &voiir  of 
consecutive  cumulative  sentences  of  this 
kind ;  and  if  it  were  not  so  it  would  be 
difficult  to  see  how  it  would  be  possible 
that  any    punishment  at  all    could  be 
inflicted  for  more  than  one  offence,  if  the 
convictions  took  place  at  the  same  time. 
I  believe  I  have  now  said  everything  that 
occurs  to  me  as  important  to  say  to  yonr 
Lordships  with  regard  to  this  case,  be- 
cause,  upon  the  decision  in  the  State  of 
New  York  in  the  case  of  Tweed  v.  Up' 
comhe  (7),  it  is  sufficient  for  me  to  say 
that  it  appears  to  me  to  proceed  upon 
New  York  law  and  not  upon  English  law; 
and  the  cardinal  proposition  upon  which 
it  all  depends  is  one  of  those  which,  if  tiw 
view  I  have  submitted  to  your  Lordsh^ 
is  correct,  we  must  reject  as  erroneous, 
namely,  that  only  a  single  judgment  can 
be  pronounced  upon  a  single  indictmeni 
For  all  these  reasons,  and  also  bearing  in 
mind  that  the  Courts  before  whom  tha 
question  has  already  come  have  nnan^ 

(7)  16  Sickel's  N.Y.  Cas.  669. 
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fteei  in  their  determination  that 
ao  error  in  this  record,  I  must 
ir  Lordships  to  affirm  the  jndg- 
1  to  dismiss  the  appeal. 

Blaokbtjbh. — I  have  never  been 
tm  the  beginning  to  the  end, 
sin  the  least  doubt  that  the 
b  in  this  case  should  be  affirmed. 
b  point  which  has  been  made 
t  of  the  plaintiff  in  error  I  think 
aires  to  be  stated  to  answer  it- 
has  been  said  that,  when  there 
IB  Court  of  Chancery  a  proceed- 
inff  to  set  aside  some  outstanding 
sraer  to  permit  a  trial  at  law  in 
.  of  ejectment,  and  in  the  course 
the  plaintiff,    who  is  now  the 

being  sworn,  committed  wilful 
npt  penury,  for  the  purpose  of 
ig  the  Court  of  Chancery  in  that 
b  was  not  a  different  offence,  or, 
hat  the  two  offences  were  sub- 
r  the  same  as  the  offence  he 
)d  afterwards,  at  the  trial  of  the 
t^  in  swearing  falsely,  and  com- 
irilful  perjury,  with  the  intent  to 
the  Court  that  was  trying  the 
of  ejectment.  It  is  said  that  they 
Mstantially  the  same  offence,  be- 
ik  perjuries  were  committed  in 
i?hich  the  ultimate  object  was  to 
certain  estates  situate  in  Hamp- 
l  Dorsetshire.  Taking  that  to  be 
t^  and  stating  it  in  that  way,  it 
in  to  me,  upon  the  face  of  it,  to 
lit  to  state  anything  which  would 
more  obviously  wrong  than  the 
ktement  of  the  case  does.  We 
bhing  whatever  to  do  with  the 

object  of  the  suit.  The  crime 
ly  was  complete  as  soon  as  the 
folly  and  falsely  swore  a  matter 
I  intention  to  mislead  the  Court 
5ery.  The  crime  of  perjury  was 
)  when,  at  a  subsequent  time,  the 
ji  wilfully  and  intentionally  made 
tatement  on  oath  with  intent  to 
the  Court  of  Common  Pleas.  No 
is  object  in  each  case  was  to 
the  same  estates.  In  like  man- 
he  case  which  was  put  by  way  of 
ion,  the  object  of  a  man  who 
»pen  a  house  in  the  country  with 
ntion  to  steal  a  jewel-case,  and, 
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finding  that  the  lady  has  carried  it  off  to 
London,  goes  off  to  London,  and  breaks 
into  a  house  in  London,  and  gets  the 
jewel-case,  his  object  in  each  case  is  to 
get  the  jewels,  but  no  one  will  dispute 
that  they  are  two  crimes.  It  would  have 
been  quite  possible,  if  the  Legislature  had 
been  so  wilfully  absurd,  to  have  so  worded 
the  Act  of  Qeo.  2  as  to  say  that,  when  a 
man  has,  with  one  object,  committed  per- 
jury, and  commits  afterwards  any  number 
of  other  perjuries  for  the  same  purpose, 
the  aggregate  punishment  shall  never, 
under  any  circumstances,  exceed  the 
seven  years.  Such  a  thing,  if  properly 
said  by  the  Legislature,  and  sufficiently 
expressed,  would  of  course  be  valid,  but 
it  is  not  pretended  that  there  is  a  word  in 
the  statute  of  Geo.  2  which  can  by  any 
torturing  in  argument  afford  a  basis  for 
that  proposition.  The  next  point,  I  think, 
namely,  that  the  words  contra  farma/m 
statuti  were  not  inserted  here,  rests  upon 
one  of  those  technical  rules  which  have 
been  most  properly  abolished  by  the  Act 
14  &  15  Vict.  c.  100,  and  I  think  I  need 
say  no  more  upon  that  than  that  the  Act 
clearly  said  in  effect,  that  where  any 
indictment  would  have  required  contra 
formam  staiuH  before  that  Act  was  passed, 
it  shall  hereafter  be  just  as  good  and 
sufficient  for  all  purposes  as  if  it  had  con- 
tained those  words.  The  next  point  is 
this:  it  is  attempted  to  say  that  the 
statute  of  Geo.  2  requires  that  before  you 
can  pass  a  sentence  of  penal  servitude  you 
shall  first  pass  a  sentence  such  as  would 
have  been  capable  of  being  passed  before 
that  Act  was  passed.  I  can  only  say  that 
I  cannot  construe  the  words  as  meaning 
that.  The  words  of  the  statute  seem  to  me 
to  express  very  plainly  that  the  Court 
may  give  this  punishment,  and  then  the 
Act  proceeds  to  g^ve  the  form  of  judg- 
ment, and  says  that  the  prisoner  may  be 
sent  for  transportation,  for  which  penal 
servitude  is  substituted,  and  that  mav  be 
done  in  addition  to  any  punishment  which 
shall  be  awarded  at  common  law.  That 
means,  I  think,  any  punishment  which  is 
given,  if  there  be  a  punishment  in  addi- 
tion. It  does  not  mean  that  such  a 
punishment  shall  necessarily  be  given  in 
order  to  be  a  foundation  for  the  other. 
If  it  did  so,  the  only  effect  would  be  that 
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the  sentonoe  before  the  House  shonld  be 
amended  hj  adding  a  fine  of  1«.,  or  an 
hour's  imprisonment,  or  anything  else 
thej  might  please.  But  I  think  it  is  quite 
unnecessary  to  do  that,  for  I  feel  clear 
(agreeing  there  with  the  Court  below) 
that  the  construction  of  the  Act  is  not 
that  which  is  cont-ended  for  by  the  plain- 
tiff in  error.  Then  we  come  to  what  is 
more  nearly  approaching  to  something  of 
substance,  if  it  is  really  well  founded.  I 
must  say  at  once  that  I  totally  disagree 
with  what  has  been  repeatedly  asserted 
by  both  the  learned  counsel  at  the  bar, 
that  the  pleadings  at  common  law  in  a 
criminal  case  and  a  civil  case  were  in  the 
slightest  degree  different.  I  am  speaking, 
of  course,  of  the  time  before  the  Judica- 
ture Acts  were  passed,  which  swept  them 
all  away.  Many  enactments  had  from 
time  to  time  been  passed  relieving  the 
strictness  of  pleadings  in  civil  cases 
which  did  not  relieve  them  in  criminal 
cases,  but  the  rules  of  pleading  at  common 
law  were  exactly  the  same  in  each  case. 
The  course  taken  with  regai*d  to  an  in- 
dictment which  was  found  was  this  :  the 
Queen  having  sent  hel*  commission  to  the 
grand  jury,  or  any  other  commission,  to 
a  proper  tribunal,  that  indictment  pre- 
sented all  the  offences  charged  against 
the  person — then  if  it  was  brought  before 
the  Court  sufficiently  that  a  man  had 
committed  ten  murders,  fifty  burglaries, 
and  a  score  of  larcenies,  they  would  find, 
not  one  finding  as  to  them  all,  but  they 
would  find  that  he  had  committed  each 
of  those  charged  offences ;  and  if  there 
were  many  other  persons,  as  generally 
there  are,  it  would  be  also  found  that 
those  other  persons  had  committed  the 
offences  charged  against  them  also.  Upon 
that  a  process  could  be  issued  against  a 
man  so  charged  to  bring  him  upon  his 
trial  before  a  petty  jury  to  try  whether  he 
was  guilty  of  those  offences  so  charged 
or  not.  Now  at  common  law  there  was 
no  objection  whatever  in  point  of  law  to 
bringing  a  man  who  was  charged  with 
several  offences,  whether  those  charges 
were  felonies  or  misdemeanours,  before 
one  petty  jury,  and  making  him  answer 
for  the  whole  at  one  time.  The  contrary 
was  asserted  by  the  learned  counsel,  but, 
although  repeatedly  challenged  to  do  so,. 


he  did  not  cite  any  authority  in  sappott 
of  his  contention.     There  was  no  kgil 
objection  to  doing  this  ;  it  was  firequentlj 
not  fair  to  do  it,  because  it  embarrassed 
the  man  on  the  trial  if  be  was  accused  of 
several  things,  and  frequently  the  mere 
fact  of  accusing  him  of  seTeral  thisgi 
was  supposed  to  tend  to  increase  the  pro- 
bability  of  his  being  found  guilty,  as  it 
amounted    to    giving    evidence  oif  bid 
character  against  him.     For  these  mixed 
motives  it  was  well  established  that  wheo- 
ever  it  would  be  unfair  to  a  man  to  hnog 
him  to  trial  for  several  things  at  onoe  ao 
application  might  be  made  to  the  data^ 
tiou  of  the  presiding  Judge  to  say,  ^  T17 
me  only  for  one  offence,  or  try  me  on^ 
for  two   offences ;  if  one  was   the  real 
thing  let  me  be  tried  for  one  and  one 
only;"  and  wherever  it  was  right  that 
that  should  be  done  the  Judge  would  pe^ 
mit  it ;  and  it  is  further  es^blished  bj  i 
long  series  of  decisions  (Icon&ss  Idonbl 
whether  they  were  right  at  first,  bat  oe^ 
tainly  they  have  been  well  establidbed 
now,  and  sometimes  by  statute,  that  ii 
quite     clear)    that    where    the   sevenl 
charges  were  of  the  nature  of  felony,  the 
joining  of  two  felonies  in  one  count  wii 
so  necessarily,  I  may  say,  nnfiur  to  tlie 
prisoner,  that  the  Judge  ought,  npon  m 
application  being  made  to  him,  to  pat  the 
prosecution  to  their  election,  and  send 
them  to  two  trials.  It  never  was  decided, 
indeed  the  contrary  was  often  maintained, 
that  if  that  application  for  the  electioa 
was  not  made,  even  in  felony,  the  joining 
of  several   felonies — that  is   to  say,  the 
taking  several  felonies  which  had  been 
found  upon  the  finding  of  the  indictment 
together,  and  trying  those  several  felonies 
before  one  jury — was  wrong  in  point  of 
law;  on  the  contrary,  it  was  repeatedlj 
held  that  it  was  right  enough,  althoogbf 
if  the  proper  application  had  been  made 
at  the  proper  time  in  a  case  of  fisknij, 
the  party  prosecuting  would  have  been 
put  to  his  election,  or  made  to  take  one 
trial  only,  and  not  both  at  the  same  tiine. 
And  in  cases  of  misdemeanour  it  was  \sj 
no  means  a  matter  of  course  that  it  shonld 
be  done.     I  rather  think  that  in  point  of 
practice,  if  the  Judge  upon  an  application 
had  been  satisfied  mat  to  try  the  prisoner 
for  several  misdemeanours  together  would 
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worked  injustice  to  him,  h«)  had  a 
rt  right  to  say,  "I  will  uot  work 
njnsiioe  by  trying  them  together; 
diminish  them  in  nnmber,  and  try 
lonable  nnmber  and  no  more."  I 
i  know  whether  that  was  ever  done 
Me  of  misdemeanour,  bat  I  think  it 
Y  poflsibla  I  feel  very  little  donbt 
fc  may  have  been.  I  think  that  in 
I  oase  as  the  American  case  which 
Ltedy  where  a  man  in  one  indictment 
called  upon  to  answer  for  200 
68,  ihe  man  might  not  unreasonably 
nid,  "That  is  too  much  to  put  a 
ipon  his  trial  for ;  select  five  or  six, 
le  on  those,  and  let  the  rest  stand 
'  I  do  not  see  that  that  would  be 
an  unreasonable  application.  And 
I  present  oase,  if  an  application  had 
tnade  to  the  Court  of  Queen's  Bench 

•  tiieparty  to  his  election,  and  if  it  had 
laid,  "I  cannot  be  ^eiirly  tried  for  one 
a  of  perjury  committed  in  Middlesex, 
the  same  time  I  am  to  be  tried  for 
ry  committed  in  London,  therefore 

must  be  two  separate  trials."  If 
in  application  had  been  made,  the 

•  of  Queen's  Bench  would  doubt- 
lare  said,  "We  will  listen  to  the 
lentB  that  may  be  urged  in  its 
r."  What  they  could  possibly  have 
I  do  not  know  ;  but  no  such  appli- 
i  was  made.     The  prisoner  was  tried 

two  indictments,  the  two  counts 
taken  both  together,  and  then  the 

was  that  he  was  fonnd  guilty  upon 
An  attempt  was  made  to  argue 
hing  upon  the  wording  here,  namely, 
be  was  found  "  guilty  of  the  pre- 
,''  to  the  effect  that  it  did  not  mean 
iremises  charged  in  each  of  the 
I,    bat    meant   only,  if    I   under- 

ihe  argument  rightly,   such  pre- 

ae  were  charged,  not  only  in  the 
mt  also  in  the  other.     In  the  first 

that  is  not  the  meaning  of  the 
\ ;  and  secondly,  it  would  be  utterly 
iy  because  the  one  count  related 
ly  to  things  which  happened  in 
m  three  years  before,  and  the  other 
ngB  which  happened  in  Middlesex ; 
fore  there  could  be  nothing  identical 

•  two.  But  he  was  found  guilty,  and 
oame  the  question,  what  was  the 
Qoe  to  be  ?    It  is  clear  that,  if  the 
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Court  had  pleased  to  grant  the  applica- 
tion, these  two  counts  might  have  been 
tried — the  one  in  London  before  a  London 
jury,  and  the  other  in  Middlesex  before  a 
Middlesex  jury  ;  and,  but  for  the  Act  re- 
lating to  the  Central  Criminal  Court,  which 
gives  that  Court  jurisdiction  over  both, 
they  must  have  been  so  tried.  But,  even 
now,  they  might  have  been  so  tried,  and,  if 
they  had  been  so  tried,  and  if  each  jury 
had  found  a  verdict  of  guilty  on  the  counts 
brought  before  it  separately.  The  King  v. 
Wilkes  (4)  would  have  been  an  authority 
absolutely  in  point  as  to  the  sentence,  and 
there  would  not  have  been  a  pretext  for 
saying  there  was  the  least  difference.  But 
then  it  is  put  in  the  argument  in  this  way, 
that  when  they  are  both  tried  before  one 
jury,  and  when  the  party  has  not  been 
put  to  his  election,  but  the  trial  for  both 
offences  has  taken  place  together,  the 
consequence  must  be  that  he  is  not  to  be 
punished  in  the  same  way  as  he  would 
have  been  if  he  had  been  tried  for  each 
before  a  separate  jury,  and  he  is  therefore 
entitled  to  get  off  with  less  punishment. 
Why,  I  am  sure  I  cannot  conceive ;  nor 
can  I  see  that  any  authority  has  been 
cited  for  that — at  any  rate,  in  English 
law ;  nor  does  it  proceed  on  any  reason. 
In  regard  to  the  American  case  which 
was  cited,  it  might  be  enough  to  say  that 
I  observe  that  it  proceeds  upon  the  express 
ground  that  the  Court  was  acting  upon 
New  York  decisions,  subsequent  to  the 
Declaration  of  Independence,  and  upon 
New  York  statutes,  and  not  upon  English 
rules  or  English  law.  I  daresay  that  deci- 
sion may  be  right  according  to  those  New 
York  decisions  and  statutes,  but  their 
decision  is  this  :  They  say  that,  according 
to  their  view  of  the  New  York  decisions, 
where  there  is  but  one  trial  before  one 
jury,  it  must  be  for  one  offence,  and  one 
only,  and  upon  that  they  all  rest.  They 
logically  enough  say  that,  if  that  is 
granted,  where  there  are  sentences  passed 
for  more  than  one  offence,  all  but  one 
must  be  extra  vires ;  accordingly,  they  held 
that  the  power  of  passing  a  sentence  was 
exhausted.  I  leave  it  to  the  American 
Judges  to  say  whether  that  was  right  or 
not  according  to  American  law.  I  do  not 
pretend  to  express  an  opinion  on  that, 
but  I  am  quite  clear  that  it  is  not  English 
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law.  I  think  that  the  English  decisions 
are  all  the  other  way ;  and  the  reason  of 
the  ease  is,  to  mj  mind,  qnite  clearly  the 
other  way.  I  will  mention  bat  one  or 
two  oases  which  prove  it.  The  first  is 
Young  v.  The  King  (2),  where  the  law  is 
laid  down  in  the  way  I  have  stated,  that 
it  is  not  a  matter  of  right  and  law  that 
two  indictments  shall  not  be  tried  to- 
gether, bnt  only  a  matter  of  election. 
Then  comes  The  King  v.  Jones  (8),  where 
Lord  EUenborough  both  laid  down  the 
law  as  I  have  stated  it  and  acted  npon  it. 
Then  The  King  v.  Kingston  (9),  where 
Lord  EUenborough  again  repeats  the  doc- 
trine; and  lastly.  The  Qiteen  v.  Bohinson 
(5),  which  has  been  already  cited,  where 
it  was  said  that  the  doctrine  of  The  King 
v.  Wilkes  (4)  onght  to  have  been  applied 
to  a  case  where  there  were  two  mis- 
demeanours in  separate  counts  tried  to- 
gether before  one  Judge.  Taking  all 
these  cases  together,  I  myself  can  feel  no 
doubt  at  all  that  by  the  English  law,  and 
going  by  that  alone,  there  is  not  a  pre- 
tence for  this  writ  of  error. 

LoBD  Watson. — After  hearing  the  very 
ingenious  arguments  on  the  part  of  the 
appellant,  I  have  come  to  the  same  con- 
clusion as  your  Lordships,  that  there  has 
been  no  reason  whatever  shewn  for 
reversing  the  judgment  now  under  the 
review  of  the  House ;  and  the  view  which 
I  take  of  the  various  objections  which 
have  been  urged  against  the  validity  of  the 
verdict  and  sentence  has  been  so  well 
eicpressed  already  that  I  do  not  feel  justi- 
fied in  adding  more  than  a  few  words  to 
what  has  already  fallen  from  your  Lord- 
ships. The  question  as  to  what  consti- 
tutes a  separate  ofience  where  there  has 
been  a  repetition  of  acts  of  the  same 
character  may  at  times  involve  questions 
of  extreme  nicety.  It  is  unnecessary  to 
deal  with  any  of  the  cases  such  as  have 
been  suggested  in  the  course  of  the  argu- 
ment, as  to  whether  statements  differing 
in  their  character,  made  by  a  person 
under  oath  upon  the  same  occasion,  will 
constitute  separate  acts  of  perjury  when 
falsely  made.  It  is  quite  unnecessary  to 
consider  that  in  the  present  case.    I  have 

(8)  2  Campb.  181. 

(9)  8  East,  41. 


no  hesitation  in  holding  with  jour  Locd: 
ship  upon  the  woolsack,  who,  I  think,  indi. 
cated  that  opinion,   that  where  at  two 
different  times,  at  different  places,  in  dif- 
ferent suits   and  under  the  sanction  d 
two  different  oaths,  the  same  man  repeaiB 
the  same  false  statement,  he  thereby  com- 
mits two  separate  acts  of  perjury — two 
different  crimes ;  and  I  do  not  think  it 
possible  to  bind  these  up  together  as  one 
transaction,  as  was  suggested  in  the  aUe 
argument  of  the  leading  counsel  for  the 
appellant.    You  cannot  make  them  |»rief 
ejiMdem  negotii^  when  so  separated  in  time 
and  place  otherwise,  by  the  mere  fact  that 
the  person  who  committed  tiie  perjnrj  on 
each  of  these  occasions  was  actuated  in 
both  by  the  same  motive,  and  had  the 
same  improper  object  in  view.    I  think 
the  criticism  upon  the  terms  of  the  Te^ 
diet  is  quite  unfounded,  and  that  it  mnst 
be  taken  that  these  words  import,  as  ac- 
cording to  their  natural  signification  iluj 
do  in  my  opinion,  that  the  jury  therelj 
found  the  accused  guilty  of  each  of  the 
separate  charges  of  perjury  in  this  in- 
dictment preferred  against  him.    I  ahiil 
not  refer  to  the  argument  founded  on  tbe 
absence    of   the    words    contra  fomm 
statutiy  or  to  that  founded  on  the  atatote 
of  2  Geo.  2,  or  to  the  argument  wliieh 
we  have  heard  from  the  learned  junior 
counsel  to-day,  because  these  have  be»i 
entirely  disposed  of,  as  the  other  points 
in  the  case  have  been,  by  the  obsem- 
tions  which  have  already  fallen  finom  yoor 
Lordships.     The  last,  and  what  appeared 
to  be  the  most  important  consideration 
which  the  counsel  for  the  appellant  had 
to  urge  on  his  behalf  was,  that  where 
upon  one  indictment  there  are  two  separate 
charges  ejusdem  generis^  and  the  prisoner 
is  convicted  of  both,  if  there  be  a  staia- 
tory  limit  to  the  punishment  which  maj 
be  inflicted  for  one  of  these  offences,  that 
is  to  be  the  measure  of  all  the  punishment 
that  can  be  inflicted  upon  him  for  more 
than  one  offence.     So  far  as  I  coidd  follow 
the  argument,  the  learned  counsel  fiukd 
to  assign  any  good  reason  for  that  oon- 
tention.     I  think  he  did  not  dispute  that 
separate  cumulative  punishmento  maj  be 
awarded,  the  second  to  take  effect  from 
the  date  of  the  expiring  of  the  first  sen- 
tence.     But  t^en  it  was  eaid,  althou^ 
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is  competent,  there  is  an  important 
f  qualification  which  jon  mast  ob- 

anid  that  mle  is  this :  If  for  each 
6  the  statnte  says  that  yon  shall  in- 

sentence  of  not  more  than  seven 

penal  servitude,  yon  cannot  for  the 
ffisnoes  exceed  that  Umit.  For  that 
mtionf  which  seems  at  first  sight  a 
Btartling  one,  and  does  not  in  my 
lose  that  character  upon  a  closer  in- 
on,  no  authority  whatever  was  cited, 
igth,  at  the  close  of  his  argument,  an 
1  was  made  by  the  learned  counsel 
American  case,  not  as  an  authority — 
se  I  take  it  that  the  judgment  of  a 

in  New  York  is  not  an  authority 
ase  of  this  kind  arising  in  England, 
regard  to  English  rules  of  procedure 
ninal  cases— -but  as  shewing  an  argu- 
that  ought  to  convince  the  House 
t  ought  to  come  to  the  same  con- 
•n  in  the  present  case  as  the  Court 
lerica  arrived  at  in  the  case  of  Tweed 
woombe  (7).  That  case,  even  if  it 
receivable,  does  not  appear  to  me  to 
tihe  least  degree  an  aufchority  for  the 
eition  in  support  of  which  it  was 
d.  What  was  decided  there,  as  I 
■stand  the  case,  was,  that  the  law  of 
ica  differs  from  the  law  of  England ; 
ne  of  the  Judges  expressly  puts  it 
)ecaii8e  of  that  difference  the  English 
(Titles  were  of  no  authority  in 
ica;  and  I  should  have  thought 
the  converse  of  that  proposition 
I  be  equally  true,  namely,  that  the 
ons  in  America,  such  being  the  dif- 
98  between  the  laws  of  the  two 
lies,  would  be  of  no  authority  here, 
ssuming  the  case  of  Tweed  v.  Lips- 
I  (7)  to  be  an  authority,  what  does 
ne  to  ?  It  comes  to  this,  that  in 
cations  for  misdemeanour  in  America 
ui  only  proceed  for  one  offence  upon 
indictment,  and  if  you  desire  to  have 
lative  punishment  extending  to  more 
one  statutory  punishment,  you  must 
more  than  one  separate  indictment. 
inference  which  I  draw  from  the 
I  used  by  the  two  leai*ncd  Judges 
decided  that  case  is  this,  that  you 
k  have  more  than  one  penalty  of  the 
nonnt  tacked  together,  if  you  brought 
ate  poceedings  for  that  purpose. 
ihen  m  England  it  is  not  necessary 
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to  bring  these  two  separate  proceedings 
in  order  to  try  one  criminal  for  a  mis- 
demeanour, and  I  see  no  reason  whatever, 
even  if  I  accept  that  decision  as  law,  for 
holding  that  if  you  can  tack  together  two 
periods  of  the  full  amount,  one  for  each 
offence,  when  you  try  by  separate  indict- 
ments, the  same  may  not  be  done  when 
two  offences  are  tried  upon  the  same  in- 
dictment. And  still  further,  it  appears 
to  me  among  the  cases  cited  at  the  bar 
there  is  to  be  found,  not  only  sufficient 
authority,  but  ample  authority  for  the 
proposition  that  such  a  sentence  is  sus- 
tainable, and  is  good  according  to  the  law 
of  England.  Had  there  been  any  serious 
doubt  or  difficulty  attending  these  ques- 
tions of  criminal  law  which  have  been 
raised  at  the  bar,  I  should  have  given  my 
opinion  with  very  great  hesitation  and 
diffidence;  but  looking  to  the  very  un- 
substantial character  of  the  objections 
which  have  been  stated  to  this  conviction 
and  sentence,  I  cannot  say  that  I  feel  the 
least  hesitation  in  giving  my  concurrence 
to  the  views  which  have  been  expressed 
by  your  Lordships. 

Judgment  appealed  from  affirmed,  and 
appeal  dismissed. 


Solicitors— E.  Kimber,  for  appellant;  The  Soli- 
citor to  the  Treasury,  for  respondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION]. 

{CAI6EB  AND  OTHERS  (^appel- 
lants) V,  THE  VE8TET  OF 
ST.  MARY,  ISLINGTON  (re- 
spondents). 

Metropolitan  Managem,ent  Acts  (18  ^  19 
Vict.  c.  120 ;  25  ^  26  Vi^L  c.  102)— Oon. 
iribution  towards  new  Street — "  House  and 
Land  '* — Dissenting  Ohapel. 

[For  the  report  of  the  above  case,  see 
60  Law  J.  Rep.  M.C.  59.] 
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OF  1-HE   BOROUGH   OF   SALTASH 
V,  GOODMAN  AND  ANOTHER.* 


[IN  THE  COURT  OF  APPEAL.] 
(^Appeal  from  the  Common  Pleas  Division,) 

1880.  . 

•^         26       '^^^  MAYOR  AND  FREE  BURGESSES 

1881.  * 

April  1. 

Trespass  —  Several  Oyster  Fishery  — 
Navigable  River — Orant  subject  to  EoDcep- 
tion  in  Favour  of  Free  Inhabitants  of 
Ancient  Tenements. 

The  plaintiffs,  a  corporation    by   royal 
charter  of  a   borough  j  claimed  to  be  poS' 
sessed  of  a  several  fishery  in  a  tidal  navi^ 
gable  river.     The  defendants  claimed  as 
subjects   of  the  realm  a  general  right  to 
dredge  for  and  to  dispose  of  oysters  in  the 
river  in  question,  and  they  also  claimed  a 
right  as  free  inhabitants  of  ancient  tene- 
ments  in  the  borough  to  dredge  for  oysters 
in  the  same  river,  from  the  2nd  of  FebrU' 
ary  to  Easter  Eve  in  each   year: — Held 
{by  the  Court  of  Appeal — dissentienie  Bag- 
GALLAT,    L.J. — affirming  the  judgment  of 
the  Common  Fleams  Division),  that  the  defen- 
dants  were  liahle  in  an  action  of  trespass, 
brought  by  the  carporation,  for  that  there 
was  evidence  from  charters   of  re-grant, 
from  leases,  and  from  immemorial  user,  of 
a  grant  to  the  predecessors  of  the  plaintiffs 
of  a  several  fishery  as  early  as  Henry  2, 
and  that  there  was  no  evidence  of  any  ex* 
ception  out  of  that  grant  in  favour  of  the 
defendants. 

Appeal  from  a  jadgment  of  the  Com- 
mon Pleas  Division,  in  favour  of  the 
plaintiffs,  on  a  Special  Case  stated  in  an 
action  brought  to  determine  a  claim  bj 
the  defendants,  as  inhabitants  of  the 
borough  of  Saltash,  to  dredge  for  oysters 
in  the  river  Thamer  within  the  liberties 
of  the  borough  of  Saltash. 

The  case  is  reported  40  Law  J.  Rep. 
C.P.  565,  where  the  Special  Case  is  set 
out. 

The  plaintiffs  brought  an  action  of 
trespass  against  two  free  inhabitants  of 
ancient  tenements  of  the  borough  of 
Saltash,  for  trespass  on  an  oyster  fishery 
of  which  the  plaintiffs  claimed  to  be  pos- 
sessed in  the  navigable  part  of  the  river 

•  Coram  liiiggalluy,  L.J. ;  Brett,  L.J. ;  and 
Cotton,  L.J. 


Thamer,  and  for  oonyeraion  of  certain  of 
the  oysters  therein. 

The  defendants  admitted  ihe  oommis- 
sion  of  the  acts  complained  of,  bat  allegied 
that  they  were  done  on  the  2nd  of  Febn- 
ary,  1876,  and  they  claimed  a  right  to 
do  these  and  similar  acts  from  the  2nd 
of  February  to  Easter  Eve  in  each  ynr. 
The  plaintifEs  are  a  corporation  inocv- 
porated  by  divers  royal  charters,  grmnted 
by  Elizabeth,  Charles  2  and  Gheorge  3, 
and  by  virtue  of  such  charters  and  bf 
prescription  the  plaintiffs  claimed  to  be 
possessed  of  the  soil  and  of  a  aevonl 
oyster  fishery  in  certain  parts  of  the 
Thamer. 

Paragraphs  9,  10,  11,  17  of  theSpedil 
Case  were  as  follows  : — 

Par.  9.  "  The  free  inhabitants  of  u- 
cient  tenements  in  the  borongh  of  Saltaih 
have  from  time  immemorial,  without  in* 
termption,  and  claiming  as  of  right,  e«^ 
cised  the  privilege  of  dredgrin^  foroyrteii 
in  the  loeus  in  quo  mentioned  iioB 
the  2nd  of  February  in  each  year  to 
Easter  Eve  in  each  year,  both  indont^ 
and  of  catching  and  carrying  away  the 
same  without  stint  for  sale  and  otherwiiei 
The  acts  complained  of  were  done  in  the 
exercise  of  the  privilege." 

Par.  10.  "  The  river  Thamer  was,  it 
the  time  mentioned,  and  at  the  iocsi  • 
quo  mentioned,  a  navigable  river  or  •!« 
or  creek  of  the  sea  where  the  tide  flowi 
and  reflows.'* 

Par.  11.  "The  defendants  contend 
that  the  soil  of  the  Thamer  of  the  hm  • 
quo,  and  the  several  oyster  fisheiy  (^^l) 
are  vested  in  the  Crown  or  Duchy  d 
Cornwall.  The  plaintiffs  contend  thi* 
the  soil  and  several  fishery  are  vested  in 

them.'* 

Par.  17.  "  The  questions  for  the  opi- 
nion of  the  Court  (who  are  to  be  •* 
liberty  to  draw  inferences  of  lact)  are— 

1.  Whether  the  defendants,  as  wb- 
jects  of  the  realm,  are  entitled  to  dredge 
for  oysters,  and  to  carry  away  the  wbb 
without  stint  for  sale  or  otherwise,  between 
the  2nd  of  February  and  Easter  K?e  in 
each  year,  both  inclusive. 

2.  Whether  the  defendants  are  en- 
titled to  the  same  rights  as  free  inhaM- 
tants  of  ancient  tenements  in  the  «» 
borough. 
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7'hether  the  defendants  are  entitled 
same  rights  as  free  inhabitants 
said  borough. 

le  Conrt  be  of  opinion  that  the  de- 
fcs  are  not  so  entitled,  jadgment  is 
entered  for  the  plaintiffs  for  40^. 
r  an  injanction  restraining  the  de- 
ls from  any  repetition  of  the  acts 
dned  of,  with  costs  of  snit. 
16  Conrt  shoold  be  of  the  contrary 
1,  judgment  is  to  be  entered  for  the 
ants  with  costs. 

Special  Case  also  referred  to  a 
r  of  Elizabeth,  confirming  charters 
jrles  2  ;  a  charter  of  George  3,  to 
9  in  certain  actions,  to  which  the 
ation  had  been  parties,  and  which 
lecided  in  favonr  of  the  corporation, 
aection  with  the  river  Thamer  and 
168  by  "them  of  oysterage  in  that 

Common  Pleas  Division  gave  jndg- 
br  the  plaintiffs, 
defendants  appealed. 

Jcenzie  (with  him  Bullen),  for  the 
ints. — The  contention  of  the  de- 
lta, the  appellants,  is  that  the  right 
ihery  in  a  navigable  river  is  prima 
a.  the  Crown  for  the  benefit  of  the 
t;  that  the  onus  of  shewing  that 
iaT6  a  several  fishery  in  this  navi- 
river  lies  on  the  plaintiffs ;  that 
w  this  the  plaintiffs  mast  shew  either 
biial  grant  as  early  as  Hen.  2,  or 
)  evidence  from  which  the  Conrt 
ifer  such  a  grant ;  that  there  is  in 
vae  no  evidence  of  an  actual  grant ; 
I  ever  there  was  such  a  grant,  still 
la  evidence  that  it  was  surrendered, 
bat  it  never  was  regranted ;  that 
a  no  evidence  from  which  the  Conrt 
B  led  to  infer  a  grant,  and  that  as  a 
of  these  contentions  it  is  manifest 
bhe  defendants,  as  subjects  of  the 
ly  have  a  right  to  a  several  fishery. 
ike  evidence  be  not  held  to  support 
ondosion,  then  it  is  submitted  that 
ridence  before  the  Court  raises  an 
noe  of  a  grant  to  the  corporation  of 
ih  of  a  several  fishery  for  all  the 
save  the  time  between  the  2nd  of 
ary  and  Easter  Eve,  or  that  it  raises 
brence  of  a  grant  to  the  corporation 
uiteea,  as  regards  the  named  period, 
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for  the  inhabitants  of  Saltash,  so  that  the 
corporation  are  bound  to  allow  such  in- 
habitants to  dredge  without  stint  for 
oysters  during  the  named  period  in  each 
year. 

The  onus  of  proof  is,  it  is  submitted,  on 
the  plaintiffs,  for  the  presumption  is  in 
favour  of  the  defendants,  inasmuch  as  in 
a  navigable  river  the  right  of  fishery  is 
prima  facie  in  the  public — Malcolmson  v. 
O'Dea  (1)  ;  so  that  the  plaintiffs  must 
shew  a  grant  or  produce  evidence  that 
one  existed  and  has  been  lost — Carter  v. 
Murcot  (2). 

[Brett,  L.J. — Does  not  that  lead  to  this 
conclusion,  that  every  subject  of  the  Crown 
may  fish  at  all  times  ?] 

At  all  times  not  forbidden  by  the 
general  law. 

^Oharles,  for  the  plaintiffs,  intimated 
that  he  did  not  dispute  that  the  onus  of 
proof  was  on  the  plaintiffs.] 

There  is  no  distinction  between  oyster 
and  other  fisheries — Hie  Mayor  of  Orford 
V.  Richardson  (3) ;  and  the  statutes  which 
regulate  other  fisheries  apply  also  to 
oyster  fisheries — The  Mayor  of  Maldon  v. 
Woolvet  (4). 

It  cannot,  perhaps,  be  contended  that 
the  inhabitants  of  the  borough  can  pre- 
scribe as  for  A  que  estate,  for  they  are  too 
fluctuating  a  body,  but  still  the  free  in- 
habitants of  ancient  tenements  can  claim 
the  right  by  user.  The  charters  under 
which  the  plaintiffs  claim  do  not  confer 
on  them  a  several  fishery.  The  charter  of 
Elizabeth  which  confirmed  an  earlier  grant 
by  Reginald  de  Vantort  granted  "  the 
town  and  borough  aforesaid,  with  all  and 
singular  its  suburbs,  members  and  appur- 
tenances,*' and  with  '*  the  like  lands, 
tenements,  waters,  water -courses."  There 
is,  therefore,  no  actual  grant  of  a  fishery, 
and  general  words  such  as  those  cited 
will  not  pass  a  right  of  several  fishery,  for 
a  grant  by  the  Crown  of  rights  in  a  navi- 
gable river  must,  unlike  other  grants,  be 
construed  strictly  against  the  grantee.  In 
the  case  of  The  Boyal  Fisliery  of  the  Banne 
(5),  the  king  granted,  inter  alia,  piscarias 

(1)  10  H.L.  Ciis.  693. 

(2)  4  Burr.  2162. 

(3)  4  Term  Rep.  437. 

(4)  12  Ad.  &  E.  13 ;  9  Law  J.  Kep.  (I.B.  370. 

(5)  Dayy*8  Rep.  temp,  Jac  1.  65. 
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piscationes  aquas  aqtmrum  cursus,  and 
it  was  held  that  the  fishery  passed,  not  by 
the  grant  of  the  land,  but  by  the  special 
words  cited  ;  and  to  the  same  effect  is  the 
decision  in  The  Duke  of  Somerset  v.  Fog- 
well  (6). 

In  the  case  of  Swans  (7)  the  plea  al- 
leged a  grant  of  omnia  mes8uag\  aqiMS 
piscat*  et  ccetera  hrp,reditam\  so  that  there 
is  a  clear  distioction  between  those  grants 
and  that  relied  on  by  the  plaintiffs  in  the 
present  case.  If  it  be  said  that  this  is  a 
charter  of  confirmation  and  should  there- 
fore receive  a  large  interpretation,  still  it 
appears  from  the  The  Mayor  of  Colchester 
V.  Brooke  (8)  that  in  a  similar  charter 
the  much  larger  words  were  used  — 
there  the  king  did  "ratify,  confirm  and 
restore.** 

[Bee  IT,  L.J. — In  the  charter  of  Charles 
2  we  find  the  word  "  regrant."] 

But  only  of  what  the  plaintiff's  had  before 
and  that  was  a  limited  grant ;  the  regrant 
cannot  be  more  extensive  than  the  original 
grant.  There  is  evidence  of  leases  by 
the  plaintiffs  of  the  oysters,  but  those  are 
chiefly  of  modem  date,  and  do  not,  it  is  sub- 
mitted, tell  substantially  against  the  right 
of  the  defendants.  The  inquisition  of 
20  Hen.  6  finds  that  the  plaintiffs  were 
"  seised  of  the  water  Thamer,'*  but  this 
does  not  shew  that  they  were  seised  of 
the  oysters,  and  the  contrary  is  the  con- 
clusion which  should  be  drawn  from  such 
facts,  regard  being  had  to  the  authorities 
already  cited. 

If,  however,  the  Court  infers  the  grant 
of  a  several  fishery  to  the  plaintiffs,  then 
the  defendants  claim  to  have  a  right  to 
fish  during  the  time  specified,  which  is 
commonly  called  forty  days.  They  claim 
that  the  grant,  if  inferred,  shall  be  a  grant 
in  accordance  with  the  user,  which  it  is 
found  has  been  in  fact  enjoyed.  Although 
the  inhabitants  may  be  unable  to  pre- 
scribe in  their  own  names,  yet  they  may 
be  capable  of  the  benefit  of  such  a  pre- 
scription and  may  acquire  it  by  user — 
White  V.  Coleman  (9),  and  then  the  plain- 
tiffs   must   be    considered   to    hold   the 


(6)  5  B.  &  C.  876. 

(7)  Coke  Rep.  vol.  iv.  part  7,  p.  82. 

8)  7  Q.B.  Hop.  339 ;  15  Law  J.  Rep.  Q.B.  173. 

9)  Freeman  8  Rep.  134,  c.  157. 
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fishery  in    trust    for  the    defendantfr- 
WHght  V.  Hohart  (10). 

It  is  true  that  the  right  claimed  is 
larger  than  a  common  of  piscary ;  bat  it 
is  submitted  that  it  is  not  anreasonable 
and  is  not  inconsistent  with  the  decisum 
in  Rivers  v.  Adams  (11),  where  the  right 
claimed  was  not  a  common  law  right,  bat 
must  have  originated  in  a  grant. 

Charles  (with  him  G.  Hall  and  Ausiin)^ 
for  the  plaintiffs. — There  is  ample  efi- 
dence  of  a  grant  before  Magna  Charta  of 
a  several  fishery  to  the  plaintiffs.   AU 
the  subsequent    charters   are  confirma- 
tory, and  the  user  by  the  plaintiffs  and 
their  dealings  with   the   subject-nmto 
of   the   suit  are   inconsistent  with  the 
theory  that  any  right  in  this  fishery  ex- 
isted in  the  subjects  of  the  realm.    The 
Duke  of  Beaufort  v.  The  Mayor  of  Swoa- 
sea   (12)   shews  that   ^'t^rra"  indndas 
the  seashore,  and  it  is  equally  reason- 
able that  '*  waters  *'  shonld  inclade  fish. 
In  Malcohnson  v.  O'Dea  (1)  it  was  held 
that  the  fact  of  executing  a  lease  ini 
some  evidence  that  the  lessor  had  a  ri^ 
to  grant  the  lease,  and  if  that  test  be 
applied  here,  there  will  be  found  to  be 
evidence    of    repeated    leases,    frequent 
licences  and  constant  receipt  of  tolls  and 
rents.     In  Man/nail  v.    Fisher  (13)  the 
right  of  dredging  for  oysters  was  held  to 
be  evidence  of  a  several  fisheiy.    The 
Mayor  of  Orford's  Case  (3)  only  decides 
what  is  not  disputed,  that  a  subject  may 
have  a  right  to  a  several  fishery  in  sn 
arm  of  the  sea,  and  to  the  same  effect  is 
Hale  De  Portibus  Maris  (14),  where  also 
it  is  stated  that  anchorage,  which  the 
plaintiffs  have  here,  imports  property  in 
the  soil  (15) .  It  is  now  admitted  by  tbede- 
fendants  that  they  cannot  claim  ^e  rigbt 
alleged  affirmatively,  and  the  grsiot  wluoh 
they  allow  to  have  been  miade  to  the 
plaintiffs  they  seek  to  limit  by  a  re- 
servation  or  exception,  the  effect  of  allow- 
ing which  would  be  to  destroy  the  pro- 
perty entirely,  so  that  that  which  is  to 

(10)  9  Mod.  5th  od.  case  32,  p.  65. 

(11)  48  Law  J.  Bep.  Exch.  47;  Law  Eap^  J 
Ex.  D.  361. 

(12)  3  Exch.  Hep.  41 3;  10  Law  J.  Bep.  Exch.  97. 

(13)  5  Com.  B.  Bep.  N.S,  S56. 

(14)  At  p.  18. 

(15)  Ibid,  at  p.  74. 
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IB  alleged,  held  in  trnst  for  the 
ants  in  order  that  they  may  exer- 
cerfcain  limited  nser  must  perish  by 
erdse  of  that  user,  and  so  the  trust 
iftt  out  of  which  it  arises  be  both 
yed. 
(ftenne,  in  reply. 

Our,  adv,  vult. 

>   following   judgments  were    de- 
i  on  April  1,  1881  :— 
fOALLAT,  L.J. — The  plaintiffs  in  this 
were  incorporated  by  divers  royal 
rs  granted  in  the  reigns  of  Queen 
efch,   King   Charles   2   and    King 
e  3,   and  they   claim   to   be  pos- 
by  virtue  of  such  charters  and  by 
iption  of  the  soil  of  certain  portions 
I  Biyer  Thamer  and   of  a  several 
*  fishery  therein.     The  defendants 
9e  inhabitants  of  ancient  tenements 
borough  of  Saltash,  and  the  action 
>mmenced  in  respect  of  a  trespass 
d  to  have  been  committed  by  them 
» 2nd  of  February,  1876,  by  breaking 
ntering  the  alleged  fishery  of  the 
ifb,  and  by  catching  and  carrying 
and  converting  to  their  own  use 
\  of  the  oysters  therein.    By  their 
lent  of  claim  they  claimed  damages 
6  alleged  trespass  and  an  injunction 
train  the  defendants  and  their  ser- 
and  workmen  from  repeating  the 
xnnplained  of.     The  action  having 
BO  commenced,  a  Special  Case  was 
Qsent  stated  for  the  opinion  of  the 
ion  Pleas  Division. 
are  is  no  question  as  to  the  limits  of 
)Yeral  fishery  claimed  by  the  plain- 
they  are  set  forth  and  described  in 
■st  part  of  the  schedule  of  the  Special 
It  is  also  admitted  that  the  por- 
of  the  river  Thamer  in  which  the 
y  is  claimed  is  a  navigable  river  or 
ir  creek  of  the  sea  in  which  the  tide 
and  reflows. 

B  defendants  admit  the  commission, 
it,  of  the  several  acts  complained  of 
e  plaintifis,  but  they  claim  a  right, 
bjects  of  the  realm,  to  dredge  for 
catch  oysters  within  the  aforesaid 
I  at  all  seasonable  times  of  the  year, 
0  carry  away  and  dispose  of  for  their 
benefit  by  sale  or  otherwise,  and 
mt  Btinty  the  oysters  which  they 
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may  so  catch ;  and  in  the  alternative  they 
claim  a  right,  as  free  inhabitants  of 
ancient  tenements  in  the  borough  of 
Saltash,  to  dredge  for  and  catch  oysters 
within  the  aforesaid  limits  from  Candle- 
mas to  Easter  Eve  in  each  year,  and  to 
dispose  of  the  oysters  which  they  may  so 
catch. 

By  their  statement  of  defence  the  de- 
fendants mdde  another  alternative  claim 
as  free  inhabitants  of  the  borough^  but 
this  claim  was  not  pressed  either  in  the 
Common  Pleas  Division  or  before  us,  and 
what  we  have  now  to  determine  is  whe- 
ther they  are  entitled  in  either  of  the  two 
first-mentioned  characters;  if  they  are 
entitled  in  either  of  such  characters  the 
defendants  are  entitled  to  judgment. 

Mr.  Justice  Grove  and  Mr.  Justice 
Denman  gave  judgment  in  the  Common 
Pleas  Division  in  favour  of  the  plaintifis, 
and  granted  an  injunction  as  asked  for 
by  them  ;  from  that  decision  the  present 
appeal  is  brought.  I  am  of  opinion  that 
the  appeal  should  be  allowed,  and  though 
my  colleagues  think  differently,  and  my 
opinion  can  consequently  have  no  effect 
upon  the  decision  of  the  question  now 
under  consideration,  I  am  desirous  of 
stating  my  reasons  for  the  conclusion  at 
which  I  have  arrived.  It  being  admitted 
that  the  portion  of  the  river  Thamer  in 
which  the  several  fishery  is  claimed  by 
the  plaintifis  is  a  navigable  tidal  river, 
their  claim  must  be  established  either  by 
proof  of  an  actual  grant  by  the  Crown 
not  later  than  the  reign  of  King  Henry  2, 
or  by  evidence  from  which  such  a  grant 
ought  to  be  inferred ;  in  the  absence  of 
such  proof  or  evidence  every  subject  of 
the  realm  must  be  deemed  entitled  to  fish 
within  the  aforesaid  limits.  No  restric- 
tions were  empowered  by  Magna  Charta 
upon  the  right  of  the  Crown  to  grant 
the  soil  of  a  navigable  tidal  river,  and  it 
left  untouched  all  fisheries  which  have 
been  made  several  by  Acts  of  the  Crown 
not  later  than  the  reign  of  Henry  2  ;  but 
it  provided  that  the  right  of  the  public  to 
fish  in  such  rivers  should  not  be  barred 
by  any  Act  of  the  Crown  later  in  date 
than  the  reign  of  that  monarch.  This  was 
concisely  bat  clearly  stated  by  Mr.  Jastice 
Willes  in  answering  the  questions  sub. 
mitted  to  the  Judges  by  the  House  of 
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Lords  in  the  case  of  Malcolmson  v.  O^Dea 
(1).  He  there  said,  ^*  The  soil  of  a  navi- 
gable tidal  river  is  prima  facie  in  the 
Urown,  and  the  right  of  fishing  therein 
is  prima  facie  in  the  public.  Bat  for 
Magna  Charta  the  Crown  coald  by  its 
prerogative  ezclade  bhe  public  from  such 
prima  facie  right,  and  grant  the  exclusive 
right  of  fishing  to  a  private  individual 
either  together  with  or  disticot  from  the 
soil.*'  There  is  no  suggestion  in  the 
present  case  of  any  actual  grant  of  the 
several  fishery  which  is  now  claimed  by 
the  plaintiffs ;  but  it  is  contended  on 
their  behalf  that,  having  regard  to  the 
terms  of  the  before-mentioned  charters, 
and  to  the  evidence  of  modem  usage  by 
which  the  language  of  such  charters  may 
be  explained,  it  may  and  ought  to  be 
inferred  that  a  valid  and  sufficient  gn^nt 
of  the  several  fishery  was  made  to  the 
free  burgesses  of  Essa,  by  which  name  the 
town  of  Saltash  was  anciently  known. 

Now,  so  far  as  can  be  gathered  from 
the  recitals  in  the  charter  of  Queen 
Elizabeth,  the  charters  of  her  royal  pre- 
decessors amounted  only  to  confirmations 
of  the  franchises  and  privileges  granted 
by  the  earliest  recited  charter,  that  of 
Ileginald  de  Vantort,  by  which,  as  recited 
in  the  charter  of  Queen  Elizabeth,  certain 
specified  privileges  were  granted  to  the 
burgesses  of  Essa,  but  the  privileges  so 
recited  to  have  been  granted  by  Reginald 
de  Vantort  did  not  include  a  fishery  of 
any  kind  or  any  similar  franchise  or 
privilege.  The  charter  of  Queen  Eliza- 
beth is,  however,  much  wider  in  its  terras, 
for,  after  reciting  and  confirming  the 
several  earlier  charters  and  the  privileges 
thereunder  enjoyed,  it  further  recites  that 
the  burgesses  of  Essa,  from  the  time 
whereof  the  memory  of  man  ran  not  to 
the  contrary,  had  held  and  enjoyed  divers 
other  customs,  liberties,  immunities,  ex- 
emptions and  jurisdictions,  as  well  by 
prescription  as  by  reason  and  pretext  of 
the  aforesaid  charters,  and  after  incor- 
porating the  burgesses  under  the  name 
of  the  mayor  and  free  burgesses  of  the 
borough  of  Saltash,  the  queen  granted 
to  the  said  mayor  and  free  burgesses 
that  they  henceforth  for  ever  might  hold, 
use  and  enjoy  all  the  customs,  liberties, 
privileges,   franchises    and  jurisdictions 


before  recited  or  specified,  and  **  also  aD 
other  customs,  liberties,  privileges^  immu- 
nities, acquittances,  exemptions,  profits, 
commodities,   emoluments   and  jorisdio- 
tions  which  the  free  burgesseia  of  Eaai^ 
otherwise  Saltash,  had  theretofore  lawfiiUj 
held,  used  or  enjoyed,  or  ought  to  hare 
held,  used  or  enjoyed,  by  reason  or  pn. 
text  of  any  charter  or  letters  patent  bj 
her,  the  said  queen,  or  any  of  her  pro- 
genitors, kings  of  England,   or  by  anj 
other  person  soever  theretofore  in  uj 
wise  made,  granted  or  confirmed,  or  bj 
any  other  lawful  means,  right,  cii8toin,iiM^ 
prescription  or  tiUe  theretofore  had  sod 
accustomed.'*     The   terms  in  whioh  the 
customs,  franchises  and  privil^ies  which 
had  been  previously  enjoyed  by  the  bnr- 
gesses  of  Essa  were  thus  confirmed  to  the 
mayor  and  free  burgesses  of  Saltaah  an 
very  wide,  and  had  the  burgesses  of  Ebbi 
been  previously  lawfully  possessed  of  a 
several  oyster  fishery  in  the  river  Thaiaer 
the  charter  of  the  queen  would,  in  mj 
opinion,  have  been  sufficient  to  oonfim 
the  right  to  the  new  corporation;  bnt  wide 
as  is  the  language  used,  it  is  in  no  waj 
suggestive  that  any  such  right  had  beea 
previously  enjoyed. 

Our  attention  has  been  directed  to  the 
circumstance  that,  by  the  same  charter, 
the  queen  granted  to  the  new  corporation 
divers  lands,  waters,  privileges  and  emolo- 
ments,  including  the  passage  or  hrrjd 
Saltash,  tolls  of  oysters,  tolls  of  the 
market,  anchorage,  and  the  customs  to  be 
taken  for  barges,  boats  and  seines  of  the 
sea ;  but  such  grant,  unless  operating  bj 
way  of  confirmation  of  some  grant  pre* 
vious  in  date  to  Magna  Charta,  could  not 
have  had  the  efiect  of  conferring  upon 
the  corporation  a  several  oyster  fishery  in 
the  navigable  and  tidal  portion  of  the 
river  Thamer. 

The  language,  then,  of  the  charter  of 
Queen  Elizabeth  being  sufficient  to  con- 
firm to  the  new  corporation  a  several 
oyster  fishery  in  the  river  Thamer,  if  each 
fishery  had  been  previously  enjoyed  by 
the  free  burgesses  of  Essa,  though  soch 
language  is  in  no  way  suggestive  of  anj 
such  fishery  having  been  so  previonalj 
enjoyed,  we  have  to  consider  the  oatare 
of  the  evidence  of  modern  usage  by  whkk 
the  generality  and  uncertainty  of  the 
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nage  of  the  charter  may  be  explained 
ipplied. 

le  case  of  the  Duke  of  Beawfort  v. 
Mayor  of  Swansea  (12)  well  illas- 
8  the  class  of  cases  in  -which,  and 
purposes  for  which,  sach  evidence 
bubble.  A  grant  in  the  time  of 
;  John  being  of  "  Terra  de  Gower," 
mce  of  modern  nsage  was  admitted  to 
kin  of  what  "  Terra  de  Gower  "  con- 
1  at  the  date  of  the  grant.  So  in 
present  case  evidence  of  acts  done 
le  plaintiffs,  and  of  profits  derived 
hem  as  apparent  owners  of  the 
id  fishery  which  they  now  claim,  is 
Bsible  for  the  pnrpose  of  shewing 
snch  several  fishery  was  lawfully 
med  and  enjoyed  by  the  burgesses 
issa  preyionsly  to  the  charter  of 
n  Elizabeth  and  was  confirmed  to 
ilaintiffs  by  snch  charter. 
'  the  terms  of  the  6th  and  7  th  para- 
18  of  the  Special  Case,  the  documents 
ioned  in  the  2nd  schedule  thereto, 
the  minutes  of  the  corporation  set 
in  the  3rd  schedule  are  to  be  taken 
rming  part  of  the  case,  and  though 
of  these  documents  and  minutes  are 
x^essarily  inconsistent  with  the  rights 
ked  by  the  defendants,  there  are 
8  which  Strongly  sapport  the  claim 
I  bj  the  plaintiffs. 

do  not  propose  to  examine  these 
nents  and  minutes  in  detail.  I  con- 
tnyaelf  with  observing  that  amongst 
I  most  favonrable  to  the  plaintiffs 
.  lease  by  the  corporation,  dated  as 
ack  as  the  year  1680,  of  the  sole 
ege  of  dredging  oysters,  other 
\  of  subsequent  dates  down  to  a 
t  period  of  a  general  right  to  dredge, 
^h  not  expressed  to  be  exclusive  and 
aJ  minutes  of  the  receipt  of  money 
\j  of  rent  for  oysters,  one  of  such 
bes  being  dated  in  1750  and  others 
)4  and  subsequent  years. 
ring  a  fair  and  reasonable  effect  to 
ridence  relied  upon  by  the  plaintiffs, 
old  be  disposed  to  hold  that  it  was 
lent  to  support  their  claim,  were  it 
or  the  admissions  contained  in  the 
aragraph  of  the  Special  Case.  That 
;raph  is  in  the  following  terms: 
>  fiee  inhabitants  of  ancient  tene- 
B  in  the  borough  of  Saltash  have 
Iqu  60.— (tB.,  CS.  &  ExcH. 
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from  time  immemorial,  without  interrup- 
tion, and  claiming  as  of  right,  exercised 
the  privilege  of  dredging  for  oysters  in 
the  locus  in  quo  mentioned,  from  the 
2nd  of  February  in  each  year  to  Easter  Eve 
in  each  year,  both  inclusive,  and  of  catch- 
ing and  carrying  away  the  same  without 
stint,  for  sale  and  otherwise.  The  acts 
complained  of  were  done  in  the  exercise 
of  the  privilege." 

Now  I  fully  agree  to  the  proposition 
pressed  upon  us  by  the  counsel  for  the 
plaintiffs,  that  the  defendants  could  not, 
as  free  inhabitants  of  ancient  tenements 
in  the  borough  of  Saltash,  support  a  claim 
based  upon  the  immemorial  but  limited 
enjoyment  described  in  the  9th  paragraph 
of  the  Special  Case.  The  soil  of  the  river 
within  the  limits  under  cousideration 
must,  upon  the  admitted  facts,  be  treated 
as  vested  in  the  corporation ;  and  any 
such  claim  on  the  part  of  the  defendants, 
if  set  up  upon  custom,  must  necessarily 
fail,  being  for  a  profit  in  alieno  solo^  and 
any  attempt  to  support  it  by  prescription 
must  prove  unsuccessful  by  reason  of  the 
fluctuating  character  of  the  parties  as- 
serting it. 

But  though  such  a  claim,  if  made  by 
the  defendants,  could  not  be  supported 
in  law,  the  immemorial  enjoyment  upon 
which  it  is  based  is,  in  my  opiuion,  suffi- 
cient  to  defeat  the  claim  of  the  corpora- 
tion to  a  several  fishery.  The  exercise  by 
the  free  inhabitants  of  ancient  tenements 
from  time  immemorial,  and  without  in- 
terruption  by  those  who  it  is  now  asserted 
had  at  all  times  a  right  to  interrupt  them, 
of  the  privilege  described  in  the  9th 
paragraph  of  the  Special  Case  is,  in  my 
opinion,  inconsistent  with  any  such  ex- 
clusive right  of  fishery  as  it  is  alleged 
by  the  plaintiffs  is  evidenced  by  modern 
usage,  and  which  it  is  essential  for  them 
to  prove  in  order  to  establish  their  alleged 
claim  by  prescription.  Whether  such  an 
exercise  by  the  free  inhabitants  of  ancient 
tenements  can  be  treated  as  consistent 
with  a  modified  right  in  the  plaintiffs  is  a 
question  which  I  will  presently  consider, 
but  unless  such  modified  right  can  be 
supported  it  would  follow  that  upon  the 
rejection  of  the  plaintiffs'  claim  by  reason 
of  it  not  being  supported  by  evidence 
from  which  a  valid  grant  ot  a  several 
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fishery  can  be  inferred,  the  claim  of  the 
defendants  in  their  character  of  subjects  of 
the  realm,  which  is  a  claim  based  not  npon 
castom  or  prescription,  but  npon  the 
right  secured  to  them  by  Magna  Charta, 
must  prevail. 

It  has  been  suggested  rather  than  con- 
tended before  us,  though  the  argument 
was  pressed  in  the  Common  Pleas  Divi- 
sion, that  the  right  of  the  subject  to  fish 
in  a  navigable  river  is  confined  to  floating 
fish,  and  does  not  extend  to  oysters,  which, 
it  is  alleged,  are  part  of  the  soil,  or,  at 
any  rate,  are  so  far  attached  to  it  that 
they  cannot  be  removed  without,  to  some 
extent,  disturbing  the  soil,  and  that  the 
soil  of  the  Thamer  being  vested  in  the 
plain tifis,  the  dredging  by  the  defendants 
was  a  trespass  in  respect  of  the  plaintifis' 
ownership  of  the  soil.  But  this  argu- 
ment is,  in  my  opinion,  untenable,  having 
regard  to  the  decision  in  Bagot  v.  Orr 
(16),  in  which  it  was  in  substance  held 
that  fishing  for  shell-fish  in  a  navigable 
river  was  within  the  rights  of  the  sub- 
jects of  the  realm,  though  there  might 
be  a  question  as  to  the  removal  of  shells 
only.  It  has  also  been  urged  upon  us 
that  a  usage  to  dredge  oysters  without 
stint  is  unreasonable  and  destructive  of 
the  fishery  itself,  and  that  this  circum- 
stance alone  is  sufficient  to  defeat  the 
defendants'  claim.  It  would  doubtless  be 
a  very  serious  obstacle  in  their  way  if 
they  were  claiming  by  custom  or  pre- 
scription, but  I  do  not  regard  it  as  of  any 
force  in  respect  of  their  claim  as  subjects 
of  the  realm. 

Magna  Charta  imposes  no  restriction 
upon  the  extent  to  which  the  public  may 
exercise  the  right  of  fishing  in  a  navi- 
gable river,  nor  am  I  aware  that  any  of 
the  statut<?s  passed  for  the  protection  of 
oyster  fisheries  imposed  any  other  re- 
strictions than  with  reference  to  the 
periods  of  the  year  during  which  the 
fishery  may  be  carried  on,  and  the  size  of 
the  oysters  which  may  be  taken.  These 
rcsrulations  must  of  course  be  observed.  If 
they  are  not  sufficient  to  protect  what 
may  be  deemed  a  necessary  supply, 
it  is  open  to  the  Legislature  to  make 
adequate  general  or  local  provision  for 
the  purpose. 

(16)  2  Bos.  &  P.  472. 


On  the  other  hand,  it  has  been  con- 
tended on  behalf  of  the  defendants  thai 
all  the  privileges  of  the  corporation  were 
surrendered  into  the  hands  of  the  sove- 
reign in  the  reign  of  Charles  2,  and  were 
never  regranted ;  but  I  am  unable  to  tab 
this  view  of  the  second  charter  of  tbt 
sovereign.  It  is  not  disputed  that  if  a  graai 
of  a  several  fishery  had  been  made  in,  or 
previously  to,  the  reign  of  Henry  2,  and 
if    such  several   fishery  had  been  sor* 
rendered  it  could  have  been  regranted. 
And  when  we  turn  to  the  charter  we  find 
a  recital  of  the  intentions  of  the  king  to 
regrant  whatever  had  been  surrendered, 
the  surrender  haying  been  made  for  the 
purpose  only  of  removing  certain  donbts 
which  had  arisen  as  to  the  election  of 
mayors  and  the  officers  of  the  corporation. 
The  surrender  and  regrant  were  contem- 
poraneous acts,  and  the  language  of  the 
operative  part  of  the  charter  is,  in  mr 
opinion,   sufficient    to  regrant  all  sm 
franchises   and  privileges    as  had  been 
previously  enjoyed   and  had  been  so^ 
rendered  for  the  recited  purpose. 

Upon  the  question  whether  a  modi- 
fied right  in  the  plaintifis  to  the  oyster 
fishery  in  the  river  Thamer  could  be 
supported,  we  had  an  ingenious  andaUe 
argument  addressed  to  us  by  Mr.  Uac- 
kenzie.  He  contended  that  the  evidence 
adduced  on  the  part  of  the  plaintifs, 
taken  in  connection  with  the  admissions 
in  paragraph  9  of  the  Special  Case,  raised 
an  inference  of  a  grant  of  a  several 
fishery  to  the  plaintiffs  throughout  the 
whole  year,  with  the  exception  of  the 
interval  from  Candlemas  to  Easter  Eve, 
or  else  with  an  obligation  imposed  upon 
them,  if  grantees  for  the  whole  year,  to 
permit  the  inhabitants  of  ancient  tene- 
ments within  the  borough  to  dredge  for 
oysters  during  such  period.  In  support 
of  this  contention,  Mr.  Mackenzie  referred 
to  the  cases  of  White  v.  Coleman  (9)  and 
Wright  V.  Hobart  (10).  In  the  former 
case,  which  was  an  action  of  trespass  for 
taking  two  mares  in  B.,  the  defendant 
pleaded  that  the  king  was  seized  of  B., 
and  that  he  (the  defendant)  took  them 
damaged  feasant  as  bailiff*  to  the  king. 
The  plaintiff  replied  that  he  was  an  in- 
habitant of  C,  and  that  the  mayor  and 
burgesses  of  C.  had  common  of  estorer 
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rres  for  them  and  for  every  inhabi- 
io  bnm  in  quiimsUhet  messudgiis 
To  this  the  defendant  demnrred, 
he  effect  of  the  decision  of  the  Court 
OB  to  have  been  that  though  inhabi- 
oonld  not  prescribe  for  common  in 
own  names,  they  might  be  capable 
e  benefit  of  such  a  prescription,  and 
^e  mayor  and  burgesses  might  pre- 
>  for  themselves  and  the  inhabitants. 
was  also  held  that  by  virtue  of  such 
ription  the  inhabitants  of  new  as 
iS  those  of  ancient  buildings  should 
estovers. 
Wright  V.  Hohart  (10)  a  piece  of 
containing  forty  acres  was  formerly 
inheritance  of  two  persons,  who, 
il  hundred  years  before  the  reign  of 
i;e  1,  conveyed  the  same  to  the  use  of 
lelves  and  the  survivor  for  life,  and 
the  decease  of  the  survivor  to  the 
id  intent  that  as  many  of  the  inhabi- 
as  were  able  to  buy  three  cows 
b  put  them  there  to  grass  in  the  day- 
bom  the  first  Monday  in  May  to  the 
f  August  for  ever,  and  from  that 
0  be  in  common  for  all  the  inhabi- 
there  until  Lady  Day  following,  and 
to  be  enclosed  for  raising  the  grass 
the  first  Monday  in  May  for  ever. 
decree  was  made  by  Lord  Maccles- 
in  accordance  with  the  terms  of  the 
f  which,  though  at  first  supposed  to 
tty  was  subsequently  found. 
giving  judgment.  Lord  Macclesfield 
hat  if  this  had  been  by  prescription 
iTBDn  but  the  inhabitants  of  ancient 
lages  would  be  entitled  to  it. 
.0  not  propose  to  express  any  assent 
dissent  n*om  the  argument  so  ad- 
d  by  Mr.  Mackenzie,  as  the  plead- 
in  the  present  action  are  not  so 
d  as  to  admit  of  the  determination 
lat  would  be  in  effect  a  question 
en  Her  Majesty's  subjects  at  large 
k  particular  class  of  them,  whether 
xied  of  all  the  free  inhabitants  of 
oiough  of  Saltash  or  of  the  free 
itants  of  ancient  tenements  only. 
tave  already  said  that  if  the  views 
seed  by  him  cannot  be  adopted,  every 
3t  in  the  realm  has,  in  my  opinion^ 
hi  to  do  such  acts  as  those  com- 
)d  of  in  the  present  action.  If  they 
lopted  the  free  inhabitants  of  ancient 


515 


tenements  are  alone  so  entitled.  In 
either  view  the  defendants  would  be  en- 
titled to  judgment. 

Bbett,  L.J. — This  case  is  as  stated,  in 
my  opinion,  one  of  considerable  difficulty. 
The  Special  Case  states  certain  questions 
for  the  consideration  of  the  Court,  and 
upon  these  questions  the  burden  of  proof 
is  on  the  defendants,  and  unless  they 
make  out  their  right  our  judgment  must 
be  for  the  plaintiffs.  Then  it  is  said  that 
unless  the  plaintiffs  can  shew  a  grant  to 
themselves,  and  thus  oust  the  claim  of 
the  defendants,  the  defendants  are  en- 
titled as  subjects  of  the  realm  ;  and  this 
is,  I  think,  true. 

The  counsel  for  the  defendants  put 
forward  several  propositions.  It  is  urged 
that  the  right  of  fishery  in  a  navigable 
river  is  'prima  facie  in  tne  Crown  for  the 
benefit  of  the  subject,  and  that  in  order 
to  oust  this  the  plaintiffs  must  shew  an 
actual  grant  as  early  as  Henry  2,  or  cir- 
cumstances from  which  a  grant  may  be 
inferred.  I  agree.  It  was  denied  that 
the  plaintiffs  did  show  such  a  grant,  and 
it  was  said  that  if  there  ever  was  a  grant 
it  had  been  surrendered. 

Now  to  me  it  appears  that  we  have  to 
consider  whether  tnere  is  any  evidence  of 
an  actual  grant  of  a  fishery  to  the  plain- 
tiffs, and  whether,  if  there  is  some  evi- 
dence of  such  a  grant,  there  is  evidence 
from  which  a  particular  kind  of  grant 
can  properly  be  inferred.  Then,  if  a 
grant  can  be  inferred,  what  was  its  na- 
ture ? — was  there  a  grant  with  an  excep- 
tion in  favour  of  the  defendants,  with  a 
privilege  for  them  to  dredge  for  oysters 
for  the  period  between  Candlemas  and 
Easter  E^e  ?  I  agree  that  the  documents 
to  which  reference  has  been  made  do  not 
contain  an  actual  grant ;  but  I  think  that 
they  refer  to  an  earlier  grant,  and  that 
they  import  a  grant  in  the  reign  of 
Henry  2  from  the  Crown  to  the  prede- 
cessors in  title  of  the  plaintiffs.  This 
would  shew  that  there  cannot  be  a  right 
in  the  subjects  of  the  realm  generally  to 
fish  in  this  place. 

Although  an  argument  urged  in  the 
Common  Pleas  Division  was  not  urged 
here,  still  it  was  said  that  though  the  de- 
fendants could  not  maintain  Sieir  right 
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Mayor,  Jtc,  of  SaUaah  v.  Goodman  (App.\  C.P, 

by  castom  op  by  prescription  as  inhabi- 
tants of  the  borongh,  nor  as  subjects 
generally,  yet  that  as  there  was  no  evi- 
dence as  to  the  nature  and  extent  of  the 
grant  it  is  permissible,  and,  indeed,  ne- 
cessary, to  infer  the  nature  of  that  g^Dt 
from  the  nature  and  extent  of  the  user. 
Then  we  must  consider  what  that  user 
has  been.  The  plaintiffs  produce  a  series 
of  documents,  and  these  documents  ap- 
pear to  my  mind  to  be  a  very  satisfac- 
tory form  of  evidence.  They  include  a 
number  of  leases  by  the  corporation  of 
an  absolute  right  of  fishery ;  but  if  the 
contention  of  the  defendants  is  sound, 
the  corporation  had  no  right  to  make 
these  leasee,  and  the  lessees  might  have 
brought  an  action  against  them  for  doing 
so.  There  is  no  evidence  or  suggestion 
that  anything  of  this  sort  ever  occurred, 
and  the  effect  of  these  leases  in  successive 
years  without  dispute  seems  to  me  to 
afford  evidence  for  our  consideration  of  a 
right  in  the  corporation  to  make  leases 
of  the  right  granted  to  them  without  any 
exceptions,  and  therefore  evidence  of  a 
general  grant  to  the  predecessors  of  the 
plaintiffs  of  a  several  fishery. 

But  it  is  then  said  that  the  statements 
contained  in  paragraph  9  of  the  Special 
Case  must  be  treated  as  statements  of 
facts.  It  is  said  that  we  ought  to  draw 
the  inference  that  there  was  a  grant  to 
the  corporation  of  a  several  fishery  with  an 
exception  for  the  period  named  in  favour 
of  the  inhabitants  of  ancient  tenements 
in  the  borough.  This  claim  seems  to  me 
to  be  inconsistent  with  the  right  of  the 
corporation  ;  it  is  inconsistent  with  the 
user  by  the  corporation.  Such  an  alter- 
native user  by  the  predecessor  of  the 
defendants  cannot  be  consistent  with  the 
user  proved  by  the  plaintiffs,  the  cor- 
poration of  Ssdtash.  How  then  ought 
we  to  deal  with  that  paragraph  ?  One 
way  is  to  deal  with  it  as  consistent  with 
the  user  by  the  plaintiffs,  then  it  does  not 
contradict  the  user.  Another  way  is  for 
the  Court  to  say  which  of  two  incon- 
sistent statements  is  the  right  statement, 
if  two  inconsistent  statements  are  found 
in  a  case.  These  two  statements  do  not, 
however,  seem  to  me  inconsistent,  for, 
although  the  case  states  that  the  acts 
mentioned  in  paragraph  9  were  done  in 


exercise  of  a  privil^^,  they  were  not,  I 
think,  done  in  such  a  way  as  to  challenge 
the  right  of  the  corporation  so  as  to  call 
on  them  to  interfere.  I  do  not  think 
that  the  case  of  Wright  v.  HohaH  (10) 
applies  to  this  case.  I  think  that  the  evi- 
dence shews  a  grant  of  a  right  of  sevenl 
fishery  to  the  plaintiffs,  that  they  are  en- 
titled to  our  judgment,  and  that  this  ap- 
peal must  be  dismissed. 

Cotton,  L.J. — I  also  am  of  opimon 
that  the  judgment  must  be  affirmed.  The 
question  is  whether  the  plaintiffs  haTe 
shewn  a  right  to  a  right  of  several  fishery 
in  the  river  Thamer.  Then  there  is  the 
question  whether  the  9th  paragraph  ci 
the  Special  Case  states  facts  which  pre- 
vent them  from  establishing  saoh  a  lighi 

Is  there  evidence  of  a  grant  to  the 
plaintiffs  of  such  a  right  P  There  is  no 
evidence  of  an  actual  grant,  but  there  ii 
evidence  which,  when  taken  with  thensff 
proved,  raises  a  presumption  of  a  gnoi 
The  corporation  have  for  many  yevi 
granted  leases  of  dredging  for  oysten^ 
and  these  leases  have  extended  over  ^ 
whole  year;  and  on  referring  to  their 
books,  we  find  entries  whioh  shew  that 
rent  was  paid  for  the  whole  year,  and  od 
such  evidence  I  think  we  ought  to  oome 
to  the  conclusion  that  there  was  a  grani 
to  the  corporation  of  a  several  fisheiy  in 
the  river  Thamer.  The  acts  of  the  de- 
fendants are  the  acts  of  a  limited  poridon 
of  the  public  during  a  limited  period,  and 
do  not  Appear  to  me  to  prevent  us  from 
holding  that  there  was  an  exclusive  grant 
to  the  corporation ;  they  do  not  appear  to 
me  to  be  consistent  with  a  right  existing 
in  the  subjects  of  the  realm  generallf, 
and  that  would  be  the  right  which  wonid 
naturally  exist  in  the  absence  of  any  ex- 
clusive grant  to  the  corporation. 

Have  the  defendants,  however,  estd)- 
lished  a  right  to  something  which  Hmits 
the  right  of  the  plaintiffs  ?  They  can- 
not, as  is  admitted,  claim  any  right  hy 
custom,  nor  can  they  prescribe  for  bikA 
a  right  as  subjects  of  the  realm ;  but  it 
is  said  that  we  ought  to  be  led  by  the 
evidence  to  hold  that  there  was  an  excep- 
tion in  the  grant  to  the  plaintifih,  and 
that  in  respect  of  that  exception  the 
plaintiffs  must  be  considered  as  tnuteei 
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hait  of  tihe  defendants.  But  that 
ra  to  me  to  be  inconsistent  with  the 

of  the  defendants.  They  contend 
ihe  soil  of  the  Thamer,  of  the  lociis 
Of  and  of  the  OTster  fishery  is 
I  in  the  Crown  or  the  Dnchy  of 
rail ;  bnt  is  it  possible  for  the  de- 
lta io  make  ont  any  snch  exception 
ihe  grant  to  the  corporation  ;  and  if 
lo  attempt  to  prove  snch  an  ezcep- 
B  not  the  grant  destroyed  for  the 
I  named  ? 

» public  generally  Iiave  not  exercised 
it  of  dredging  during  the  suggested 
I.  Certain  inhabitants  of  certain 
jenta  have,  it  is  said,  done  so,  and 
t  IB  said,  would  be  so  limited  for  the 
>f  preserving  the  subject-matter  of 
rant.      Can  it  be  presumed   that 

has  been  a  erant  to  anyone  as  a 
le  fbr  such  inhabitants  ?     I  do  not 

sa  It  would  be  an  extraordinary 
>f  grant,  and  I  do  not  think  it  has 
xiade  out.  The  claim  of  the  defen- 
iSy  in  my  opinion,  inconsistent  with 
ser  by  the  corporation,  and  if  the 
ration  had  been  but  trustees  I  do 
ink  leases  would  have  been  granted 
>  form  in  which  they  always  were 
fd.    Lord  Justice  Baggallay  has  re- 

to  two  cases  which  were  cited  in 
lent ;  and  I  would  say  that  in 
i  V.  HohaH  (10)  there  was  an  ex- 
tmat  for  the  inhabitants  of  a  par- 
r  place,  while  in  White  v.  Ooleman 
lere  was  a  corporation  which  had 
led  by  prescription  a  right  of  com- 
uid  they  were  held  to  be  trustees 
9  inhabitants  of  the  borough.  That 
the  case  here.  But  it  is  suggested 
re  can  infer  some  implied  trust  from 
otB  of  the  defendants.  I  do  not 
80.  The  case  appears  to  me  to  be 
3t  from  those  cases,  and  this  appeal 
be  dismissed. 

Judgment  affirmed. 


n — V,  Bennett,  agent  for  Cleverton  & 
Plynumth,   for   plaintiffs;    Wedluko  & 
^  agents  fbr  Edmonds  &  Son,  Plymouth, 
efeodanta. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

{THE  BRITISH  INDU  STEAM 
NAVIGATION  COMPANT  V.  THE 
COMMISSIONERS  OF  INLAND 
REVENUE. 

Stamp  Act,  1870  (33  8f  34  Vid.  c.  97), 
8.  49 — Denomination  of  Instrument — De- 
henture  or  Promissory  Note, 

Instruments  were  issued  by  a  company, 
not  under  seal,  and  headed  *^  debentures," 
hy  which  the  company  undertook  to  pay  cU 
a  specified  date  **  mie  hundred  pounds,  the 
amount  of  this  debenture,^*  to  A,  or  order, 
and  interest  in  the  meantime  at  a  given 
rate  *^to  the  holder  of  this  debenture,** 
upon  presentation  a/ad  delivery  of  the 
coupons  which  were  annexed  to  the  instru^ 
ment: — Held,  that  such  inshumenis  were 
liable  to  be  stamped  as  debentures  under 
33  ^  34  Vict,  c,  97,  and  not  as  promissory 
notes. 

Case  stated  bj  the  Commissioners  of 
Inland  Bevenne,  hereinafter  called  "  the 
commissioners,"  pnrsoant  to  the  19th 
section  of  the  Stamp  Act,  1870,  the 
same  being  required  by,  or  on  behalf  of, 
the  British  India  Steam  Navigation  Com- 
pany (Limited),  named  in  the  hereinafter 
instrument,  and  hereinafter  called  '*ihe 
company,"  in  order  that  the  company 
may  appeal  against  the  assessment  made 
by  the  commissioners  of  the  stamp  duty 
with  which  the  said  instrument  is  in  their 
opinion  chargeable. 

1.  A  copy  of  the  instrument  in  question 
is  annexed  to  and  is  to  be  taken  as  part 
of  this  Case.     It  ran  as  follows  :^ 

"  The  British  India  Steam  Navigation 
Company  (Limited). 
**  Incorporated  September,  1856,  under 
the  Joint- Stock  Companies  Act,  1856,  as 
the  Calcutta  and  Burmah  Steam  Naviga- 
tion Company  (Limited),  and  on  change 
of  name  as  the  British  India  Steam  Navi- 
gation Company  (Limited),  December, 
1862,  under  the  Companies  Act,  1862. 

£ 
Capital  subscribed  and  issued    960,000 
Amount  called  and  paid  up    .    666,200 
Leaving  amount  to  call  at  this 

date 383,800 

3116.    December  6th,  1880. 
No.  60.        Debenture.        100/.  sterling. 
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^'  The  BritiBh  India  Steam  Nayigation 
Company  (Limited)  will,  on  the  thirtietb 
day  of  November,  1882,  pay  one  hundred 
poands,  the  amount  of  this  debentore,  to 
Mr.  P.  W.  Armour,  or  order,  at  the  City 
Bank,  London,  or  at  the  registered  office 
of  the  company. 

"  And  the  said  company  will  also  pay 
to  the  holders  of  this  debenture  interest 
at  the  rate  of  five  pounds  per  cent,  per 
annum  on  the  said  sum  of  lOOZ.  sterling, 
by  equal  half-yearly  payments,  on  the 
thirtieth  day  of  May  and  the  thirtieth 
day  of  November  in  each  year,  upon  pre- 
sentation and  delivery  of  the  coupons 
hereto  annexed,  the  &*st  of  such  half- 
yearly  payments  to  be  made  on  the 
thirtieth  day  of  May,  1881. 

'*  In  witness  whereof  the  company  hath 
caused  two  of  its  directors  to  set  their 
hands  hereto  this  thirtieth  day  of  Novem- 
ber, 1880. 

"  W.  Mackinnon,  1  t^*      x 
«  W.  p.  Andrew,  }  D"^*"™. 
"  P.  Macnaughten,  Secretary." 

There  were  five  coupons  attached  to 
the  above  instrument,  in  the  following 
form : — 

''  British  India  Steam  Navigation  Com- 
pany (Limited). 

"  Debenture  No.  50,  for  lOOL  sterling. 

"  ELalf-yearly  interest,  21,  10«. 

*'  Payable  on  the  30th  day  of  May, 
1881. 

"  At  the  City  Bank,  London. 

"  P.  Macnaughten,  Secretary." 

2.  The  said  instrument  having  been 
stamped  as  a  promissory  note  before  it 
was  executed  with  the  auty  of  one  shil- 
ling, which  was  denoted  thereon  by  a 
stamp  appropriated  by  words  on  the  face 
of  it  to  bills  or  notes,  and  is  the  proper 
duty  with  which  a  promissory  note  for 
lOOZ.  is  chargeable  under  the  provisions 
of  the  Stamp  Act,  1870,  was,  on  the 
2nd  of  December,  1880,  presented  on 
behalf  of  the  company  to  the  commis- 
sioners under  the  provisions  of  the  18th 
section  of  the  Stamp  Act,  1870,  for 
their  opinion  as  to  the  stamp  duty  with 
which  it  was  chargeable.  And  it  was, 
and  is,  contended  by  the  company  that 
the  said  instrument  is  ^chargeable  with 


stamp  duty  as  a  promissoiy  note  and  nsk 
otherwise. 

3.  The  commissioners  being  of  opinion 
that  the  said  instrument  is  not  charge, 
able  under  the  provisions  of  the  Sta^ 
Act,  1870,  with  stamp  du^  as  a  piomig- 
sory  note,  but  is  chargeable  under  the 
provisions  of  that  Act  with  ad  vakirm 
stamp  duty  as  a  debenture  for  1002.,  have 
assessed  the  stamp  duty  on  the  said  in- 
strument at  the  sum  of  two  shillings  and 
sixpence,  accordingly,  and  in  oonfonniij 
with  the  said  assessment  the  said  inrtni- 
ment  has  been  stamped  with  a  fiuiher 
duty  of  two  shillings  and  sixpenoe  whidi 
is  denoted  thereon  by  an  oidinaiy  na- 
appropriated  stamp. 

4.  The  commissioners  are  not  of  opinion 
that  the  instrument  is  chargeable  with 
stamp  duty  as  a  debenture  and  alao  as  a 
promissory  note,  and  in  the  event  of  tlie 
assessment  made  by  them  as  aforanid 
being  upheld  by  the  Court  the  one  shilling 
stamp  upon  which  the  instrument  wib 
originally  written  will  be  allowed  for  ai 
a  spoiled  stamp ;  and  subject  to  such  al* 
lowance  the  said  instrument  has,  in  coop 
f ormity  with  the  18<^  section  of  the  sud 
Act,  been  stamped  with  a  particular  alamp 
denoting  that  it  is  duly  stamped. 

The  question  for  the  Court  was  ivhe- 
ther  the  said  instrument  is  chargetUe 
with  the  stamp  duty  of  two  shillings 
and  sixpence  as  a  debenture  for  1002.  or 
with  the  same  duty  of  one  shilling  as  a 
promissory  note  for  lOOL  (1), 

A,  Wills  and  Fercy  Oye,  for  the  appel- 
lants.— This  instrument  is  not  under  seal 
and  comes  expressly  within  the  defimtion 
of  a  ''  promissory  note,"  as  given  in  33 
&  U  Vict.  c.  97.  s.  49.  The  &ct  that  the 
company  themselves  styled  it  a  debentore 
cannot  avail  to  alter  the  character  of  the 
instrument.     As  Martin,  B.,  observed,  in 

(1)  By  the  StaxDp  Act,  1870  (38  &  84  Viete. 
97),  8.  49.  8ub-B.  1,  "  The  term  '  pxomissoiy  not«' 
means  and  includes  any  document  or  mnting  (ex- 
cept a  bank  note)  containing  a  promise  to  psy 
any  sum  of  money.**  The  stamp  du^  upon  Rich 
a  note  is  U.  for  every  100/.  (See  88  &  84  Viet, 
c.  97.  sched.  snb-title,  "  Bill  of  exchange  sod 
promissory  note.") 

Under  the  schedule  of  the  same  Act,  a  "debee- 
ture  for  securing  the  payment  or  repaymeotof 
money"  is  liable  to  a  2«.  Od  stamp  for  every  100^ 
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Freeman  v.  The  Gommissionera  of  Inland 
Revenue  (2),  "  For  the  purpose  of  ascer- 
taining with  what  stunp  a  document 
ought  to  be  impressed,  the  document 
ought  to  be  looked  at  as  what,  upon  the 
faaoe  of  it,  it  is — that  is,  according  to  its 
tme  and  proper  effect,  nob  according  to 
the  technical  words  that  may  be  used  in 
it."  In  In  re  The  Imperial  Land  Company 
of  Marseilles;  ex  parte  Colbame  (3)  and 
Em  parte  The  City  Bank  (4)  instruments 
very  similar  to  the  present  were  held  to 
be  promissorj  notes  although  headed  "  de- 
bentoree." 

The  Attomey-Oeneral,  The  Solicitor- 
Chneral  and  Dicey,  for  the  commis- 
sioners.— The  proper  stamp  for  an  instru- 
ment of  this  kind  is  a  debenture  stamp. 
There  is  no  authority  for  saying  that  a 
debenture  must  be  under  seal ;  it  simply 
means  an  acknowledgment  of  indebted- 
ness. If  the  coutention  on  the  other  side 
is  correct  there  never  could  be  a  "  deben- 
ture "  under  the  Stamp  Act.  It  may  be 
that  this  document  is  both  a  promissory 
note  and  also  a  debenture ;  but  if  that  be 
BO  the  appellants  cannot  escape  from  the 
higher  duty,  particularly  when  they  them- 
seures  have  chosen  to  call  this  instrument 
a"  debenture."  (See  the  remarks  of  Jessel, 
M.B.,  in  Norton  v.  The  Florence  Land 
and  Public  Works  Company  (5).)  In  ^a? 
pcnie  Golbome  (3)  the  question  did  not 
arise  nnder  the  Stamp  Act,  but  the  only 
point  for  decision  was  the  negotiability  of 
the  instrument. 

WUls  replied. 

Gbove,  J.— This  is  a  Case  stated  by  the 
Commissioners  of  the  Inland  Revenue, 
and  the  question,  apparently  a  simple  one 
and  certainly  easy  to  state,  is  not  free 
from  difficulty,  owing  to  the  curious  fact 
that  the  word  ''debenture"  does  not 
appear  to  admit  of  any  accurate  definition. 
A  very  general  definition  is  given  in  the 
dictionaries,  and  neither  the  counsel  in 
the  ease  nor  any  information  that  we 
have  been  able  to  obtain  defines  exactly 

(2)  40  Law  J.  Rep.  Exch.  86;  Law  Rep.  6 
Ezeh.  104. 

(3)  40  Law  J.  Bep.  Chanc.  93;  Law  Rep.  11 
Eq.  478. 


(4)  Law  Re^  3  Chanc.  App.  758. 


Ibid.  7  Ch.  D.  332. 


what  "  debenture  "  means.  The  difficulty 
arises  from  the  fact  that  in  the  Act  of 
Parliament  (33  &  34  Vict.  c.  97)  the 
word  "debenture"  is  mentioned  in  the 
schedule  of  duties  in  two  senses,  namely, 
"  Debenture  for  securing  the  payment  or 
repayment  of  money,  or  the  transfer  or 
retransfer  of  stock, '  and  "  Debenture  or 
certificate  for  entitling  any  person  to 
receive  any  drawback,"  Ac. ;  and — in 
another  portion  of  the  schedule,  where 
mortgages  are  spoken  of — "  Mortgage, 
bond  debenture,  covenant,  warrant  of 
attorney,  and  foreign  security  of  any 
kind."  In  the  Act  there  is  no  definition 
of  "  debenture"  ;  as  I  have  already  said, 
no  definition  can  be  found. 

Now,  the  argument  on  behalf  of  the 
appellants  in  this  case  was  that  this  really 
was  in  fact  a  promissory  note,  that  it  had 
all  the  indicice  of  a  promissory  note,  and 
that  the  mere  use  of  the  word  "  deben- 
ture,"  which  occurs  twice  in  the  document 
itself,  and  also  in  each  of  the  coupons 
atta<;hed  to  it,  means  nothing. 

In  the  two  cases  cited,  which  do  not 
touch  the  question  at  all  of  stamp,  but 
bear  on  the  question  whether  a  "  de- 
benture "  might  be  regarded  as  a  ^'  pro- 
missory note,"  two  learned  equity  Judges 
held  that  the  calling  an  instrument  a 
debenture  did  not  alter  its  attribute  in 
that  respect,  but  that  it  might  be  taken 
as  a  promissory  note. 

Now,  if  a  debenture  is  a  promissory 
note  and  nothing  else,  these  words  in  the 
statute  become  almost  inoperative,  because 
there  is  another  provision  in  the  statute 
which  defines  "promissory  notes"  and 
which  attaches  certain  duties  to  them 
and  if  a  debenture  were  a  promissory  note 
then  the  same  duties  would  be  attached 
to  a  debenture,  and  the  mention  of  it  in 
the  statute  under  the  name  "  debenture  " 
would  really  have  no  meaning  at  all. 

My  opinion  is  that  a  "debenture," 
being  recognised  in  the  statute  and  difier- 
ent  duties  affixed  to  it,  is  by  the  statute 
and  by  the  law  recognised  as  something 
different  from  a  promissory  note. 

It  may  be  a  promissory  note  joined 
to  something  else,  and  I  am  of  opinion 
that  this  so-called  debenture,  although 
it  is  in  one  sense  no  doubt  ambiguous 
enough  to  make  it  a  promissory  notoi 
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yet  contains  matters  other  than  those 
that  are  usually  contained  in  a  pro- 
missory note. 

The  company  is  headed  "  The  British 
India   Steam  ^N'avigation  Company  (Li- 
mited)/' and  it   states  the   date  of  the 
incorporation,  the  change  of  name,  the 
capital  subscribed  and  issued,  the  amount 
called  and  paid  up,  leaving  the  amount 
to  call  so  and  so.     All  that,  I  presume,  is 
stated  in  this  document  for  the  informa- 
tion of  persons  who  lend  money,  which, 
I  presome,  the   company  had  power  to 
borrow.     Then  opposite  the  word  "  de- 
benture"  in  the  comer  is  put  "  lOOZ. 
sterling,"  which  would  not  be  usual  in 
the  form  of  a  promissory  note.     Then  it 
TOCS  on  to  say,  "  The  British  India  Steam 
Navigation  Company  (Limited),  will,  on 
the  30th  of  November,  1882,  pay  lOOL, 
the  amount  of  this  debenture,  to  Mr.  P. 
W.  Armour,  or  order,  at  the  City  Bank, 
London,  or  at  the  registered  office  of  the 
company."     There  again  the  terms  are 
somewhat  different   from  a  promissorv 
note :  it  is  not  they  "  promise  to  pay, 
but  "  will  pay."     The  difference  may  be 
wholly  unsubstantial,  because  if  persons 
say  they  will  pay  it  may  be  interpreted 
into  they  promise  to  pay;  but  we  have 
to  look  at  the  instrument  as  it  is.     Then 
it  goes  on  to  say,  ''And  the  said  company 
will  also  pay  to  the  holder  of  this  deben- 
ture interest  at  the  rate  of  five  pounds 
per  cent,  per  annum  on  the  said  sum  of 
1001.  sterling,  by  equal  half-yearly  pay- 
ments on  the  30th  day  of  May  and  the 
30th  day  of  November  in  each  year,  upon 
presentation  and  delivery  of  the  coupons 
hereto  annexed,  the  first  of   such  half- 
yearly  payments  to  be  made  on  the  30th 
day  of   May,  1881."      Now  then  there 
does  become  something  like  a  real  dis- 
tinction between  a  promissory  note  used 
in  the  normal  sense  of  the  word  and  this 
document,  because,  first  of  all,  there  is  a 
double  promise  to  pay — not  a  promise  to 
pay  as  in  a  promissory  note  upon  which 
promise  to  pay  interest   may  be  legally 
inferred — not  as  a  promissory  note  and 
interest  thereon,  but  it  is  a  special  mode 
of  paying  the  interest,  and  a  mode  which 
has  limitations,  with  the  object,  I  suppose, 
of  giving  security  both  to  the  debtor  and 
creditor;   it  is  to  be  paid  only  to   the 


holder  of  this  debenture.  I  presame  the 
holder  of  this  debenture  is  tlie  person  io 
whom  it  would  be  indorsed  by  order  of 
Mr.  Armour,  or  under  the  general  in^ 
dorsement  anybody  who  is  a  bona  fide 
holder  of  the  document — not  a  person  wlw 
picks  it  up  in  the  street,  but  an  owner 
who  traces,  or  who  is  capable  of  hmns 
able  to  trace,  his  title  from  the  origmtu 
person. 

It  is  not  merely  that  the  interest  k 
to  be  paid  in  a  different  way — ^it  is  not 
to  be  paid  merely  when  it  beoomes  dne 
by  an  application  verbal  or  in  writing— 
but  the  interest  is  to  be  paid,  it  is  stated 
in  the  document,  upon  presentation  and 
delivery  of  the  coupons  hereto  annexed. 
Now  there  is  nothing  of  that  inapn». 
missory  note.  There  are  coupons  running 
over  the  whole  time  for  which  the  loan  is 
granted.  This  one  before  me  had  ap- 
parently six,  two  of  which  have  been  cat 
off  and  four  remain  attached.  I  suppose 
it  is  for  three  years,  they  being  half- 
yearly  payments.  Therefore  there  are 
coupons  tne  object  of  which  is  that  the 
company  shall  have  a  document^  or- a 
voucher  which  they  attach  themsdves  to 
the  debenture  when  issued,  and  nobodj 
but  the  person  holding  that  voucher  can 
be  paid.  Whether  it  is  a  condition  pre- 
cedent or  not  it  is  unnecessary  to  enquire, 
for  I  am  merely  enquiring  into  the  differ- 
ence of  the  two  documents  and  not  the 
legal  effect  of  these  coupons ;  and  what 
would  be  the  effect  of  a  person  presenting 
the  documents  without  the  coupons  we 
need  not  concern  ourselves  with  on  the 
present  occasion.  All  we  have  to  see  is  if 
there  is  any  distinction  between  these 
documents  and  the  promissory  note  which 
is  mentioned  in  the  Stamp  Act.  These 
coupons  are  apparently  for  identifying 
the  claims,  because  it  is  a  debenture  No. 
50.  The  amount  is  stated,  the  interest 
is  stated,  the  place  at  which  it  is  paid  is 
stated,  and  the  day  is  stated;  and  those 
coupons  are  to  be  delivered  from  the 
person  who  claims  the  interest  to  the 
company  when  the  interest  is  required. 

Now  it  seems  to  me  these  do  make  a 
real  difference  between  what  the  compao/ 
here  themselves  call  a  debenture  and  pro- 
missory note.  The  statute  oontemplattf 
in  debentures  something  different  from  A 
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iMoiy  note,  because  it  imposes  a 
r  Autj — ^not  that  it  is  not  a  promis- 
note  in  one  sense  of  the  word,  but 
a  promissory  note  and  something 
it  is  a  promissory  note  with  other 
(TB  attached,  having  a  purpose  in 
•  although  a  person  might  attach 
to  a  promissory  note  and  make  it 
the  less  a  promissory  note  ;  and  this 
ffords  a  reason  why  the  Legislature 
baTB  thought  fit  to  impose  a  greater 
on  these  documents  than  it  does  on 
niasory  note.  Therefore,  on  the  best 
m.  I  can  come  to,  though  there  is 
Utile  to  make  one  feel  certain  in 
omnion  turning  upon  a  word  which 
D  definite  signincation  in  the  present 
of  the  English  language,  I  come  to 
ipinion  this  is  within  the  meaning 
B  Stamp  Act  a  debenture,  and  re- 
I  the  higher  duty. 

IDLIT,  J. — I  am  of  the  same  opinion. 
le  question  were  whether  this  in- 
tent was  to  bear  a  stamp  applicable 
omiasory  notes  as  defined  in  the  Act 
>  atamp  at  all,  I  should  say  unques- 
bly  this  was  a  promissory  note.  It 
•nthin  the  statutory  definition  of  a 
iaaoi^  note,  and  that  definition  is 
ied  in  ordmary  course  to  impose 
on  eyexything  which  answers  the 
iption.  But  when  you  look  at  the 
bony  definition  of  a  promissory  note 
ao  wide  as  to  include  all  sorts  of 
a  which  are  taxable  under  other 

w  the  definition  of  a  promissory  note 
Btion  49  is  this :  it  means  and  in- 
B  any  document  in  writing  (except 
k  note)  containing  a  promise  to  pay 
am  of  money,  and  that  is  applicable 
mortgage  or  a  bond,  or  any  other 
Lment  whatever  which  contains  a 
iae.  If  therefore  the  question  were 
i0r  it  waa  to  be  stamped  or  no,  I  see 
awer  to  the  argument  that  this  in- 
tent would  be  a  promissory  note. 
re  have  not  to  determine  that ;  we 
to  determine  whether  it  is  a  promis- 
loie  aa  distinguished  from  something 
Take  the  common  case  of  a  mort- 
It  &lla  within  the  statutory  de- 
m ;  yet  nobody  can  say  that  it  ought 
stamped  aa  a  promissory  note  because 
tla  within  the  statutory  definition. 
Vob  90.-4^3.,  C.F.  &  ExcH. 


The  answer  is — it  is  very  true,  but  it  &Ua 
under  somethiug  else ;  it  is  a  mortgage 
as  distinguished  from  a  promissory  note. 
The  question  we  have  to  decide  is  not 
whether  this  instrument  is  a  promissory 
note,  but  whether  it  is  not  something 
else  contrasted  with  a  promissory  note 
and  something  else  under  the  Stamp  Act. 

Now,  looking  at  the  matter  from  that 
point  of  view,  let  us  look  at  the  instru- 
ment itself,  which  would  strike  any  busi- 
ness man,  or  any  commercial  man,  aa 
something  very  different  from  a  promis- 
sory note.  It  does  not  look  like  a  pro- 
missory note.  It  is  not  framed  like  a 
promissory  note.  It  contains  all  sorts  of 
stipulations  and  conditions  which  would 
induce  any  commercial  or  business  man 
to  laugh  at  the  idea  of  its  being  termed 
a  promissory  note.  It  purports  to  be 
something  else ;  it  is  called  a  "debenture." 
I  do  not  think  that  description  is  con- 
clusive, but  it  is  important  when  you  bear 
in  mind  that  the  question  we  have  to 
consider  is  whether  that  which  a  com- 
mercial man  would  repudiate  as  a  pro- 
missory note  is  to  be  regarded  for  the 
purpose  of  taxation  as  a  promissory  note, 
or  something  which  it  purports  to  be  and 
is  called,  namely,  a  '*  debenture." 

Now  what  the  exact  meaning  of  ''  de- 
benture" is  I  do  not  know.  I  do  not 
find  any  particular  definition  of  it,  and 
we  know  that  there  are  various  classes  of 
instruments  called  ''debentures."  You 
may  have  mortgage  debentures,  which 
are  charges  of  some  kind  on  property; 
you  may  have  debentures  which  are 
bonds,  and  if  this  were  under  seal  it 
would  be  a  debenture  of  this  kind.  You 
may  have  a  debenture  which  is  nothing 
more  than  an  acknowledgment  of  debt. 
You  may  have  an  instrument  like  this 
which  is  something  more — it  is  a  state- 
ment by  two  directors  that  a  company 
will  pay.  I  think  any  instruments  of  that 
sort  may  be  debentures. 

Now  with  reference  to  the  cases  re- 
ferred to  by  Mr.  Wills,  the  question  was 
whether  the  instrument  was  assign- 
able and  negotiable  like  a  promissory 
Qote — that  is  to  say,  so  as  to  enable  the 
holder  to  prove  against  the  estate  of  a 
company  without  being  affected  by  a  right 
of  set-ofi^.     That  was  the  question   in 
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dispnte  there ;  and,  having  regard  to  the 
form  of  the  instrument,  it  was  held  that 
it  was  a  promissory  note  for  such  a  pur- 
pose as  thiat,  namely,  to  enable  the  holder 
to  prove  and  to  make  a  title,  as  the  holder 
of  a  promissory  note  cannot  be  subject 
to  the  equities  between  the  company  and 
his  assignor.  They  do  not  touch  the 
question  of  stamp,  and  it  appears  to  me 
when  we  have  to  consider,  not  whether  it 
is  a  promissory  note,  or  stampable  as 
such,  and  not  to  be  stamped  as  something 
else,  but  when  we  have  to  find  out  whi(m 
of  Uie  two  it  is,  I  think  it  is  that  which 
it  purports  to  be,  and  there  are  com- 
mercial advantages  which  accrue  to  the 
company  in  our  so  holding.  Some  people 
fancy  there  is  magic  in  debentures,  that 
they  are  wonderful  things  to  have,  but 
there  are  other  advanta^^  by  holding 
that  this  is  a  debenture.  It  takes  it  out 
of  the  prohibition  that  you  cannot  stamp 
a  pronussory  note  after  it  is  signed ;  if  it 
is  a  debenture  you  can;  and  therefore 
there  are  advantages  not  only  commercial, 
but  leg^,  which  the  company  seek  to 
obtain  when  they  call  it  a  debenture ;  and 
my  opinion  is,  as  between  the  two,  that 
this  is  a  debenture  rather  than  a  promis- 
sory note,  although  I  quite  agree  it  is  a 
promissory  note  if  nothing  else.  But  it 
strikes  me  it  is  something  else,  namely,  a 
debenture;  therefore  I  agree  with  the 
judgment  given  by  my  Lord. 

Judgment  for  the  Oroum, 


Soliciton — J.  P.  Sweetland,  for  appellanta;  the 
Solicitor  to  the  Inland  Rerenne,  for  the  Crown. 


1881.     1 

L2.  / 


THE  QUBBN  V,  DUNCAN. 


May  12. 

Practice — Indictment  for  OhstrucHon  of 
Highway — New  Trial — Acquittal  ofDefen- 
dcmt — Misdirection  on  Oiiminal  Trial, 

[For  the  report  of  the  above  case,  see 
60  Law  J.  Bep.  M.C.  95.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.     1  LAWBKNCl  V.   THE  ▲OCIBniT  O- 

June  22.  j    suranoi  company  (ldotid). 

Insurance — Death  by  Accident — EpHep' 
tie  Fit — "  Death  arising  from  fits  or  amji 
disease  arising  before^  or  cU  the  time,  or 
following  accidental  injury  " — ConstnC' 
tion  of  Policy. 

L.,  holder  of  a  policy  granted  by  tks 
defendant  company^  insuring  him  agtuMit 
acddenial  injury^  whilst  standing  on  tk§ 
platform  at  a  raUuKiy  station  was  seised 
with  an  epHeptie  fit^  fell  forward  ontoiis 
rails  and  was  hiUed  by  an  engine  wunmi 
over  his  neck  and  body.  The  potwif  Am* 
tained  a  proviso  that  it  did  "  not  insun 
in  case  of  death  or  disability  ariemg  from 
fits  or  rhewnaiism,  gout^  hernia^  erys^pdst 
or  any  disease  whatsoever^  arieing  hifcrs, 
at  the  timOf  or  following  such  aeeidsM 
injury  (whether  consequent  upon  such  oooi- 
dental  injury  or  not^  and  whether  coniMf 
such  death  or  disability  direeUy  or  jom&i 
with  such  accidental  injury)  ** : — Held, « 
an  CLction  brought  on  the  poUey  by  Ik 
administrator  of  L.,  that  the  eompann  wst 
liable  to  pay  the  amount  insured  by  Ik 
policy. 

This  was  a  Special  Case  stating  tht 
facts,  the  material  parts  of  which  aie  u 
follows : — 

The  plaintiff  is  the  administrator  of 
the  estate  of  James  Lawrence,  deceased, 
late  of  105  Eegent  Street^  in  the  ooonij 
of  Middlesex. 

The  defendants  are  an  insurance  oomi* 
pany,  whose  chief  place  of  busineas  iB  it 
No.  7  Bulk  Buildmgs,  Lothbniy,  in  tha 
city  of  London. 

On  or  about  the  10th  of  FebroMf, 
1873,  the  said  James  lawienoe  effisoted 
with  the  defendants  a  policy  of  insiuvioi 
for  1,000Z.  for  one  year,  renewable  fron 
year  to  year,  paying  a  premium  a£4L 

In  the  saia  policy  it  was  witneBaed 
that  "the  said  Accidental  Insoranee 
Company  (Lim.),  doth  hereby  agree  thai 
if  at  any  time  before  the  expiration  d 
one  year  from  the  date  of  this  policy,  or 
if  at  any  time  hereafter  during  his  life 
while  the  insured  shall,  at  the  expintion 
of  each  year  from  the  date  wluan  tiiii 
policy  ,is  ^renewable,  pay  tlie  premhoi 
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I  Bpeoified,  or  any  increased  or  de- 
)d  premium  agreed  to  be  received 
8  duectors  in  conseqaenoe  of  change 
snpation  or  otherwise,  the  said  in- 
flball  sustain  any  personal  injnry 
1  by  accidental  and  external  violence 
a  tibe  meaning  of  this  policy,  and 
Kmditions  hereto,  and  the  direct 
I  of  the  said  injuries  shall  occasion 
oath  within  three  calendar  months 
the  happening  thereof,  then  the 
and  property  of  the  company  shall 

Sect  to  pay  the  fall  sum  hereby 
(being  the  sum  of  1,0002.)  to 
igal  representatives  of  the  insured 
1  three  calendar  months  after  proof 
li  death  satisfactorily  to  the  directors 
Bud  company  shall  be  famished." 
I  said  policy  also  (amongst  other 
\)    contained    the    following    pro- 

rovided  always  that  this  policy  in- 
payment only  in  case  of  injuries 
mtally  occurring  from  material  and 
lal  cause,  operating  upon  the  per- 
'  the  insured,  where  sach  accidental 
'  is  the  direct  and  sole  cause  of 
to  the  insured,  or  disability  to  fol- 
ia avocations,  but  it  does  not  insure 
B  of  death  or  disability  arising  from 
r  rheumatism,  gout,  hernia,  ery- 
i,  or  any  disease  whatsoever  arisine 
>,  or  at  the  time,  or  following  such 
ntal  injury  (whether  consequent 
Buoh  accidental  injury  or  not^  and 
er  causing  such  death  or  disability 
ly  or  jointly  with  sach  accidental 

Nwqnently  to  the  effecting  of  the 
olicy,  and  while  the  same  was  still 
oe,  and  during  the  continuance  of 
laurance  effected  by  it,  namely,  on 
$th  of  February,  1879,  the  insured, 
at  the  Waterloo  Junction  station 
>  South  Eastern  Railway  Company, 
aken  suddenly  ill  and  fell  forward 
fit)  off  the  said  platform,  across, 
n  to  the  railway  there.  A  locomo- 
igine  with  empty  carriages  was  at 
oment  passing  thron^h  the  station 
16  railway,  and  such  engine  and 
^es  passed  over  the  neck  and  body 
e  said  James  Lawrence,  and  he 
ed  divers  mortal  injuries  of  which 
m  and  there  instantly  died.    The 
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£eJling  forward  of  the  assured  off  the 
said  platform  as  aforesaid  was  in  conse- 
quence of  his  being  seized  with  a  fit  or 
sudden  illness,  and  but  for  such  fit  or 
illness  he  would  not  have  suffered  injury 
or  death  as  before  mentioned. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  death  of  the  in- 
sured happening  under  the  circumstances 
stated  in  this  case  was  caused  in  such  a 
manner  as  to  entitle  the  plaintiff,  as  the 
administrator  of  the  insured,  to  payment 
of  the  sum  assured  by  the  policy. 

Holly  for  the  plaintiff,  cited  Wifupear 
V.  The  Accident  Insurance  Company  (1), 
and  contended  that  the  principle  therein 
laid  down  governed  this  case. 

O,  Bruce,  for  the  defendants. — The 
question  is,  whether  the  whole  trans- 
action is  not  one  accident — the  having 
the  fit,  falling  on  the  rails  and  the  injury 
caused  by  the  locomotive.  Had  there 
been  no  fit  there  would  have  been  no 
death,  for  there  would  have  been  no  fall. 
In  Smith  v.  The  AceidetU  Insurance 
Oompatiy  (2)  the  defendants  were  held 
not  to  be  liable  in  the  case  of  a  death 
from  erysipelas,  when  the  insured  died  of 
erysipelas,  though  brought  on  from  an 
accidental  cause.  So  also  in  Fitton  v. 
The  Acoidenial  Insurance  Oompany  (8), 
the  Court  looked  to  the  real  and  not  to 
the  proximate  cause  of  death.  Bey^ 
nolds  V.  The  Accidental  Insurance  Oom* 
pany  (4)  differs  from  this,  in  that  the 
terms  of  the  policy  are  different.  In 
Winspear  v.  The  Accident  Insurance 
Company  (1)  the  words  of  the  policy 
differ  from  those  of  the  policy  in  this 
case. 

Holl,  in  reply. — The  real  question  is, 
What  was  the  cause  of  the  death  ?  The 
sole  cause  was  the  engine  passing  over 
the  neck  and  body  of  the  deceased.  If, 
however,  there  be  any  ambiguity  in  the 
wording  of  the  policy,  it  should  be  con- 
strued  rather  in  favour  of  the  plaintiff 
than  the  company. 

(1)  Ante,  292 ;  Law  Bep.  6  Q-B.  D.  42. 

(2)  39  Law  J.  Rep.  Ezch.  211;  Law  Rep.  5 
£xch.  302. 

(3)  17  Com.  B.  Rep.  N.S.  122;  34  Law  J.  Rep. 
C.P   38 

(4)  22  Law  Times,  820. 
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All  the  cases  cited  are  reallj  anthori- 
ties  for  the  plaintiff's  contention.  In 
Smith  ▼.  Tlie  Accident  Insurcmee  Company 
(2)  the  words  of  the  policy  are  in  eflect 
the  same,  and  shew  the  kind  or  class  of 
accidents  intended  hy  the  proviso. 

It  is  impossible  to  deny  that  in  SnUth 
V.  The  Accident  Insurance  Company  (2) 
the  death  resulted  from  erysipelas  '*  fol- 
lowing  on  the  injury" — that  is,  within 
the  very  letter  of  the  proviso.  In  Fitton 
Y.  The  Accidental  Insurance  Company  (3), 
also,  the  facts  brought  the  case  within 
the  words  of  the  proviso.  In  Winspear 
v.  The  Accident  Insurance  Company  (1) 
the  words  of  the  policy  are  even  stronger 
than  here,  and  yet  it  was  decided  that 
they  did  not  protect  the  defendants  from 
liability. 

DsNMAN,  J. — I  must  say  that  during 
the  argument  I  felt  some  considerable 
doubt  with  respect  to  the  case,  and  I  am 
not  sure  now  that  but  for  the  case  ot 
Win^ear  v.  The  Accident  Insurance 
Company  (1)  I  should  not  be  of  opinion 
that  the  defendants  are  protected  by  the 
clause  and  proviso  in  the  policy.  But 
the  legitimate  effect  of  the  decision  in 
that  case  is  to  make  it  plain  that  if  that 
decision  be  correct  the  facts  in  this  do 
not  constitute  a  defence  to  this  action. 
The  facts  are,  that  the  deceased  while 
standing  near  the  edge  of  a  platform  in  a 
railway  station  was  suddenly  seized  with 
a  fit,  fell  forward  on  to  the  rails  and  was 
instantaneously  killed  by  a  locomotive 
engine  that  happened  to  bo  passing  at 
the  moment.  There  is  no  doubt  that  but 
for  the  fit  the  insured  would  not  have 
been  on  the  rails,  and  in  that  sense  it  may 
be  said  that  the  fit  led  to  the  death.  But 
the  question  is,  whether  the  death  is  one 
of  a  series  of  events  that  cannot  be  dis- 
sociated, and  the  fit  can  bo  said  to  have 
caused  the  death  directly  or,  in  the  words 
of  the  proviso,  jointly  with  the  accidental 
injury.  In  Winspear  v.  The  Accident  In- 
surance Company  (1)  it  was  decided  that 
when  a  man  seized  with  a  fit  tell  into  a 
river  and  was  drowned,  the  death  could 
not  be  said  to  arise  from  disease  within 
the  meaning  of  the  terms  of  a  policy  very 
like  the  policy  in  this  case,  though  not 
absolutely  identical. 


The  policy  here  providea  ibat  it  ininxw 
payment  only  in  case  of  injuries  aooi- 
dentally  occurring    from    material   and 
external  cause  operating  upon  the  persmi 
of  the    insured,  where  sooh  aooidratel 
injury  is  the  direct  and  sole  oauae  of 
death  to  the  insured,  or  disability  to  foOoir 
his  avocations,  but  it  does  not  insarB  in 
case  of  death  or  disability  arising  frmn 
fits  or  rheumatism,  gout^  hernia^  etj- 
sipelas  or  any  disease  whatsoever  arinig 
before  or  at  the  time,  or  following  snoh 
accidental   injury    (whether   consequent 
upon  such  accidental  injury  or  not^sad 
iK^ether  causing  such  death  or  disability 
directly  or  jointly  with  such  accidental  is- 
jury).    The  words  "  Causing  sach  destk 
jointly  with  such  accidental  injury  "  sp* 
pear  at  first  sight  strongly  in  favoor  of  tbe 
defendants.    If  the  words  were  an^r, 
"  Death  caused    by  an  accident  joistqf 
with  a  fit,"  and  they  stood  by  themselfV, 
the  defendants,  I  think,  wooid  have  ad»i 
fence  to  this  action ;  but  the  words  ae> 
tually  used  are  in  a  parenthesis,  evidsntif 
put  in  only  by  way  of  explanation  a 
the  kind  of  cases  to  which  the  three  pre- 
ceding lines  will  apply — ^that  is,  they  will 
apply  whether  the  disease  arising  belore, 
or  at  the  time  of,  or  following  such  uoi- 
dental  injury,  and  from  which  the  deiA 
arises,  be  '*  consequent  upon  snoh  acci- 
dental injury,  or  not,  or  causes  suchdeitli 
or  disability  directly  or  jointly  with  mdi 
accidental  injury  "  or  not.     The  wotdi 
'*  Arising  from  fits  or  any  disease*'  hiTC 
received    judicial    construction  —  ITit- 
spear  V.  The   Accident    Insurance   Om- 
pany  ( 1 ) .     And  there  it  was  held  thst  the 
death  did  not  arise  from  the  fit,  but  fron 
the  drowning.     So  here  I  am  of  optnioD 
that  we  are  bdund  to  hold  that  the  death 
was  caused  by  the  engine  and  carriageB 
passing  over  the  neck  and  body  of  the 
insured  and  not  by  the  fit ;  and  on  that 
point  we  are  bound  to  hold  that  TFta* 
spear  v.  The  Accidental  Insurance  Cow- 
pany  (1),  decided  in  the  Court  of  Appeali 
does  apply,  and  that  this  case  is  not 
within  tbe  proviso  of  the  policy. 

Williams,  J. — 1  am  clearly  of  opini(m 
that  the  plaintiff  should  recover  on  this 
claim,  and  am  desirous  of  being  unde^ 
stood  to  decide  this  question  on  the 
broad  ground  of  prindploi  and 
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Bpeoial  referenoe  to  anj  decided  ease,  and  I 
think  that,  aocording  to  the  trae  meaning 
of  the  terms  of  the  policy,  the  company 
are  liahle.  The  whole  case  depends  on 
tlie  constmction  of  the  direct  words  and 
proyiso  of  the  policy.  By  the  policy  it  is 
agyood  that,  '*  if  at  any  time  "  dnring  the 
oontinnanoe  of  the  policy  "  the  said  in- 
sured shall  sustain  any  personal  injury 
oaused  by  accidental  and  external  yio- 
lenoe,"  .  .  •  and  the  direct  effects  of  the 
said  injuries  shall  occasion  his  death 
**  within  a  certain  time,"  the  company 
shall  be  subject  to  pay  the  amount  of  the 
policy.  Then  there  is  a  proviso  that 
the  policy  does  not  insure  in  case  of 
^  death  or  disability  arising  from  fits  or 
ilieamatiBm,  ffout,  hernia,  erysipelas  or 
any  diseases  whatsoever  arising  before,  or 
at  the  time,  or  following  such  accidental 
injary  (whether  consequent  upon  such 
aocidenM  injury  or  not,  and  whether 
causing  such  death  or  disability,  directly 
or  jointly  with  such  accidental  injury)." 
The  insured  having  accidentally  fallen 
in  a  fit  from  the  platform  on  to  the  rails, 
a  passing  engine  ran  over  him.  The 
question  is,  whether  or  not  this  is  a  case 
oif  death  arising  from  a  fit,  or,  if  not, 
whether  it  is  a  case  of  death  caused  by 
disease  jointly  with  accident. 

Now,  I  am  of  opinion  that  it  is  right 
in  a  case  such  as  this  to  apply  the 
ffeneral  principle  enunciated  in  Lord 
moon's  Tracts  on  Legal  Maxims  (under 
die  heading  In  jure  non  remota  causa  sed 
proadma  spectatur),  where  he  says,  "  It 
were  infinite  for  the  law  to  judge  the 
causes  of  causes  and  their  impulsions  one 
of  another ;  therefore  it  contenteth  itself 
with  the  immediate  cause  and  judgeth 
of  acts  by  that,  without  looking  to  any 
fiirtiier  de^^ree." 

Gonstrumg  the  words  in  this  policy 
in  accordance  with  this  principle,  it  is 
necessary  only  to  find  what  was  the  imme- 
diate and  proximate  cause  of  death,  not 
io  examine  everyone  of  an  infinite  series 
of  causes  and  effects.  In  order,  there- 
fere,  to  relieve  the  company  from  liability 
the  oonsfaruction  must  be  that  death  arose 
from  the  fit  inunediately  and  proximately 
causing  it.  In  this  case  that  is  not  so, 
and  therefore  on  the  broad  ground  that 
tiie  death  was  the  result  not  of  the  fit, 
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but  of  what  afterwards  happened,  I  think 
the  judgment  of  this  Court  should  be 
for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Solicitors — Charles  Allen,  for  plaintiff;  Wynne, 
Baxter  &  Co.,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division,) 

1881  r  SCHNEIDER       V.      BATT      AND 

M»yl9;30.|     °°;f^-   P^'^^i'S  ('*'»•'' 

Practice — Bringing  in  Third  Party — 
Position  of  Third  Party  when  the  Whole 
Matter  cannot  he  disposed  of  hy  one  Trial — 
Judicature  Act,  1873,  s.  24.  svh-s.  3 — 
Rules  of  Court,  Order  XVL  rules  17  and  18. 

In  an  action  against  the  defendants  for 
breach  of  contract  they  served  P.,  as  third 
party,  with  a  notice  under  rule  18  q/"  Order 
XVL  The  defendants  then  applied  to  the 
Court  to  give  directions  as  to  mode  of  trial ; 
hnt  the  Court  held  that  the  mailers  could 
not  all  he  decided  al  one  trial,  and  declined 
to  give  any  directions.  Pleadings  having 
been,  hy  direction  of  the  Queen's  Bench 
Division,  delivered  hetween  the  defendants 
and  the  third  party,  the  defendants  tfien 
gave  the  third  party  notice  of  trial,  the 
action  hetween  tJie  plaintiff  and  the  defen^ 
dants  having  heen  already  tried: — Held 
{affirming  the  judgment  of  the  Queen's 
Bench  Division),  thai  as  the  Court  had 
decided  that  all  the  questions  could  not  he 
determined  in  one  trial,  the  third  party 
ought  to  he  dismissed  from  the  action,  and 
that  the  notice  of  trial  should  therefore  be  set 
aside. 

Appeal  bj  the  defendants  from  the 
judgment  of  the  Queen's  Bench  Division 
setting  aside  notice  of  trial  given  bj  them 
to  the  third  party.  In  an  action  against 
the  defendants  for  the  non-delivery  of 
certain  goods,  the  defendants  brought  in 

^  Coram  Bramwell,  L.J. ;  Brett,  L. J. ;  Cotton, 
L.J. 
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Panwels  as  a  third  party  under  the  pro- 
yisions  of  the  Bales  of  Gonrt^  Order 
XYI.  rale  18  (1).  The  defendants  then 
applied  for  directions  as  to  the  mode  of 
trial.  The  Queen's  Bench  Division  re- 
fosed  to  give  any,  and  on  appeal  the 
Ooart  of  Appeal  affirmed  that  judgment 
and  refased  to  order  the  whole  matter  to 
be  tried  at  one  trial  (2). 

The  defendants,  pursuant  to  the  judg- 
ment of  the  Queen's  Bench  Division,  de- 
livered pleadings  to  the  third  party,  and 
the  thinL  party  also  delivered  pleadings 
(3).  After  delivery  of  reply  the  defen- 
dants gave  notice  of  trial,  when  the  third 
party,  the  action  between  the  plaintiffs 
and  the  defendants  having  been  tried, 
took  out  a  summons  to  set  aside  the 
reply  and  notice  of  trial.     The  Master 

(1)  Judicature  Act,  1873,  s.  24.8ub-8.  3  :  ''The 
said  Courts  respectiTely  and  every  Judge  thereof 
shall  also  have  power  to  g^rant  ....  all  such 
relief  relating  to  or  connected  with  the  original 
subject  of  the  cause  or  matter,  and  in  like  manner 
claimed  against  any  other  person,  whether  already 
a  party  to  the  same  cause  or  matter  or  not,  who 
shall  have  been  duly  served  with  notice  in  writing 
of  such  claim,  pursuant  to  any  rule  of  Court  or 
any  order  of  the  Court  as  might  properly  have 
been  granted  against  such  person  if  he  had  been 
made  a  defendant  to  a  cause  duly  instituted  by  the 
same  defendant  for  the  like  purpose ;  and  eveiy 
person  served  with  any  such  notice  shall  thence- 
forth be  deemed  a  party  to  such  cause  or  mat- 
ter. .  •  •" 

Rules  of  Court,  Order  XVI.  rule  17:  "Where 
a  defendant  is  or  claims  to  be  entitled  to  con- 
tribution or  indemnity,  or  any  other  remedy  or 
relief  over  against  any  other  person,  or  where 
from  any  other  cause  it  appears  to  the  Court  or  a 
Judge  that  a  question  in  the  action  should  be  de- 
termined, not  only  as  between  the  plaintiff  and 
the  defendctnt,  but  as  between  the  plaintiff  de- 
fendant and  any  other  person,  or  between  any  or 
either  of  them,  the  Court  may,  on  notice  being 
given  to  such  last-mentioned  person,  make  such 
order  as  mav  be  proper  for  having  the  question  so 
determined. 

Rule  18:  *' Where  a  defendant  claims  to  be 
entitled  to  contribution,  indemnity  or  other  re- 
medy or  relief  over  against  any  person  not 
a  party  to  the  action,  he  may  by  leave  of  the 
Court  or  a  Judge  issue  a  notice  to  that  effect 
stamped  with  the  seal  with  which  writs  of  sum- 
mons are  sealed.  .  .  .  The  notice  shall  state  the 
nature  and  grounds  of  the  claim.  .  .   " 

(2)  Ante,  p.  889. 

(3)  It  was  uiged  on  behalf  of  the  third  party 
that  these  pleadings  were  never  formally  delivered 
but  were  mere  outlines  drawn  up  to  assist  the 
Court. 


made  an  order  accordingly  and  the  Queen's 
Bench  Division  affirmed  his  order. 
The  defendants  appealed. 

The  BolicUor^Oeneral  {Sir  F.  HencUO) 
and  Grump,  for  the  appellants. 

Qr<mikam  and  Bray^  for  the  tlurd 
party. 

Our.  adv.  vulk. 

Bramwell,  L.J.  (on  May  30),  de- 
livered the  judgment  of  the  Coari-* 
We  are  of  opinion  that  this  judgment 
must  be  affirmed.  The  notice  whidi  was 
given  by  the  defendants  was  in  terms  i 
notice  which  brought  the  case  within 
rule  18  of  Order  XYI.  (1).  Spei^ 
for  myself,  I  think  that  when  a  case  if 
not  within  that  rule,  hut  is  within  rale 
17  (1)  of  the  same  order,  the  third  pailf 
so  served  should  be  dismissed.  I  do  noi 
think  that  a  third  party  should  be  brouglit 
in  on  one  ground  and  then  retained  aid 
dealt  with  on  another  ground — that  i^ 
pears  to  me  rather  like  an  obtaining  of 
the  third  party  on  &l9e  pretences;  bat 
that  is  not  the  ground  on  which  wb 
decide  this  case,  and  I  may  observe  that 
although  the  order  was  obtained  under 
rule  18,  the  notice  shewed  that  the  one 
was  really  one  to  which  rule  17  (1) 
applied.  However,  assume  that  the  oaoe 
is  properly  brought  under  rule  17  (1), 
then  we  think  the  object  of  the  role  is 
that,  where  the  same  question  may  ante 
between  two  parties,  where  a  plaintif 
may  say  to  a  defendant,  "  You  complain 
that  the  goods  sold  to  you  are  not  axxw- 
ding  to  contract,"  and  the  defendant 
replies,  '*  If  that  is  true,  and  if  they  an 
not,  then  there  is  a  third  party  who  hae 
broken  a  contract  with  me  with  reqieot 
to  the  same  goods,"  that  same  qneraon 
should  be  tried  once  for  all.  But  when,  as 
in  this  case,  a  Court  has  decided  that  the 
same  question  shall  not  be  tried  onoe  for 
all  between  all  the  parties,  then  thereaaon 
for  retaining  the  third  party  is  at  an  end. 
There  is  no  reason  why  the  proviaions  of 
rule  17  (1)  should  be  appUed  to  the  third 
party,  and  we  think  that  the  third  partj 
should  then  be  dismissed  from  the  action. 
It  must  not,  however,  be  supposed  that 
we  are  reflecting  on  what  this  Court  then 
did,  for  this  case  was  not  before  thenu 
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poflflible  that  there  might  be  a  new 
aition  to  the  Conrt  in  respect  of 
when  one  party  desired  some  order 

oosts.  When  this  Court  decided 
khere  should  not  be  one  trial  only, 
MBon  of  the  third  party's  being  re- 
i  was  at  an  end,  and  he  was  entitled 
)  dismissed,  and  there  should  be 
riher  proceedings  against  him,  and 
opinion  agrees  with  the  views  of 

who  framed  these  rules.  The  Soli- 
Oenend  has    said  that    the  rules 

not  limit  the  operation  of  sub-sec- 
3  of  section  24  of  the  Judicature 
1873  (1);  but  the  rules  have  re- 
1  a  sanction  which  renders  them 
alent  to  an  Act  of  Parliament,  and, 
Jng  tor  myself,  I  think  that,  although 
ales  ought  to  be  interpreted  accord- 

0  tiie  Act,  still  this  view  in  effect 
80.  It  may  be  observed  that  the 
m  of  the  statute  is  permissive,  not 
Atory  or  compulsory.  I^  then,  this 
nattor  of  discretion,  and  if  we  have 
rer  to  use  discretion  in  the  matter, 
is  |;Tound  also  we  will  not  order  the 
ledinfls  to  be  continued. 

vould  add  one  word  as  to  the  state- 
of  daim  which  it  is  said  the  defen- 
\  delivered  to  the  third  party,  and 
ktttement  of  defence  which  the  third 
'  delivered.  I  attach  no  value  to 
as  it  is  dear  that  those  statements 
lim  and  defence  were  delivered  pro 
B,  80  that  we  ought  to  treat  the  case 
>iigh  nothing  of  that  sort  had  passed ; 

1  otherwise,  what  then  ?  This  Court 
not  at  that  time  determined  that 
I  should  not  be  one  trial  of  all  the 
an  in  dispute,  so  the  ground  did  not 
exist  on  which  we  now  decide  that 
^peal  must  be  dismissed. 

Appeal  dumissed. 


on — W.  A.  Crump  &  Son,  for  appellants ; 
*k8,  Son  &  Rickardfl,  for  the  third  party. 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division.') 

1881.    1  BABTBB   AND    COMPANT  V.   DUBBUX 

May  6.  j  and  company.  • 

PraeHce — Parties — Bankruptey  of  Dc- 
fendarU — Trustee  in  Bankruptcy — Order  L. 
rule  2. 

In  cm  action  upon  a  bill  of  eoDchange 
against  a  sole  defendant^  after  issusjoined^ 
the  defendant  filed  his  petition  for  liquidn' 
Uon^  and  a  trustee  was  appointed : — Held 
(affirming  the  judgment  of  the  Q^een*s 
Bench  Division)  f  thai  the  trustee  ought  not 
to  he  made  a  defendant  under  Order  L. 
rule  2. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  (Denman,  J.,  and  Pol- 
lock, B.). 

The  plaintiffs  sued  as  holders  of  a  bill 
of  exchange  to  recover  the  amount  of  the 
bill  from  the  acceptor,  O.  A.  Dubeuz, 
the  sole  defendant  in  the  action,  who 
traded  as  Dubeux  &  Go. 

The  statement  of  defence  alleged  that 
the  bill  had  been  delivered  by  the  de- 
fendant to  the  drawers  to  discount,  and 
they  had  not  discounted  it,  and  that  the 
plamtiffs  took  the  bill  with  notice  of  these 
facts,  and  had  given  no  value  for  it. 

Issue  having  been  joined,  the  defendant 
filed  his  petition  for  liquidation  in  the 
County  Court  at  liyerpool,  and  a  liqui- 
dation having  been  resolved  upon,  a 
trustee  was  duly  appointed. 

A  Master  having  made  an  order,  under 
Order  L.  rule  2,  '*  that  such  trustee  be 
made  a  party  to  the  action  or  served  with 
notice  thereof,"  Cave,  J.,  at  chambers, 
affirmed  his  order. 

On  appeal,  the  Queen's  Bench  Division 
set  aside  the  order. 

The  plaintiffs  appealed. 

McLeod  and  HoUams^  for  the  plaintifik, 
cited  Ex  parte  MUls  ;  in  re  Mcmning  (1), 
Eldridge  v.  Burgess  (2),  OhorUon  v.  Dickie 
(3). 

*  Coram  Bramwell,  L. J. ;  Brett,  L. J. ;  and 
Ck>ttoii,  L.J. 

(1)  40  Law  J.  Rep.  Bankr.  89;  Law  Hep.  6 
Chanc.  App.  694. 

(2)  47  Law  J.  Bep.  Chanc.  342;  Law  Bep.  0 
Oh.  D.  411. 

(3)  49  Law  J.  Bap.  Chanc.  40;  Law  Bep.  II 
Ch.  P.  160. 
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BarUr  v.  Dvheux  (App.),  Q.B. 

A.  Oharles  and  E.  OrofUm,  for  the  trus- 
tee, were  not  heard. 

Bramwell,  L.J. — I  am  clearly  of 
opinion  that  the  judgment  should  be 
affirmed.  I  do  not  saj  that  in  no  case 
may  the  trustee  be  made  a  party.  This 
case  appears  to  me  to  be  in  a  dilemma — 
either  judgment  could  be  g^ven  against 
the  trustee,  if  he  is  made  a  defendant,  or 
it  could  not.  I  do  not  think  it  could. 
The  utmost,  however,  that  could  happen 
to  him  would  be  a  judgment,  not  against 
him  personally,  but  making  a  declaration 
that  the  plaintiffs  had  a  right  of  proof 
against  the  bankrupt's  estate.  That  de- 
claration should  be  made,  not  by  the 
High  Court,  but  by  the  Court  of  Bank- 
ruptcy. What  the  plaintiffs,  in  truth, 
ask,  is  to  be  enabled  to  prove  their  debt 
in  the  High  Court  instead  of  the  Court 
of  Bankruptcy.  Otherwise,  says  Mr. 
McLeod,  all  the  costs  incurred  in  the 
action  will  be  wasted,  and  for  reasons  of 
expediency  the  trustee  should  be  made 
a  party.  Now  I  am  not  sure  that  the 
costs  incurred  might  not  be  made  avail- 
able in  case  the  Court  of  Bankruptcy 
thought  that  some  question  or  issue 
ought  to  be  tried  by  a  jury.  Provision 
might  then  perhaps  be  made  so  that  the 
costs  should  not  be  thrown  away.  But, 
allowing  that  possibly  the  costs  might  be 
wasted,  I  am  still  of  opinion  that  the 
plaintiffs  have  no  right  to  bring  the  trustee 
into  this  Court  as  defendant,  and  that  the 
proper  Court  in  which  to  enforce  their 
rights  is  the  Court  of  Bankruptcy. 

Bbett,  L.J. — I  agree  that  the  appeal 
should  be  dismissed,  on  the  ground  that 
the  plaintiffs  have  failed  to  shew  that  they 
are  entitled  to  the  order  asked  for,  or 
any  branch  of  it ;  that  is  to  say,  either 
that  the  trustee  should  be  joined  as  de- 
fendant, or  that  any  notice  should  be 
served  upon  him  under  Order  L.  rule  2. 
The  action  was  on  a  bill  of  exchange; 
the  claim  is  indorsed  on  the  writ  of 
summons,  and  there  is  no  other  relief 
claimed  than  judgment  for  the  amount  of 
the  bilL  Since  action  brought  the  defen- 
dant has  become  bankrupt.  It  is  now 
suggested  that  the  trustee  in  bankruptcy 
should  be  made  defendant.     If  so,  it  is 


admitted    that   no    judgment  wbateiw 
could  be  given  against  bim  personalh, 
either  for  the  claim  or  for  ooets.    It  is 
suggested  that  an  order  should  be  made 
against  him,  declaring  that  tlie  plaintift 
should  be  admitted  to  prove  aminBt  the 
estate  for  the  amount  of  the  failL    I  ain 
of  opinion  that  no  such  order  should  be 
made.    "No  such  order  is  claimed  on  the 
pleadings,  and  we  should  have  to  amend. 
But,  apart  from  that,  I  think  that^  if  the 
order  asked  for  could  be  made  by  thii 
Court,  it  could  equally  be  made  in  the 
Court    of    Bankruptcy.      The   plaintiff 
therefore,  fails  to  shew  any  necessity  **  kt 
the  complete  settlement  of  the  qoestioD 
involved  in  the  action,"  within  tne  role 
that  the  trustee  should  be  made  a  delea- 
dant.      Then  the  plaintiff  asks  for  i& 
order  for  service  of  notice  upon  the  tms- 
tee,  which  it  is  said  would  prevent  Urn 
from  disputing  the  claim  in  the  Court  d 
Bankruptcy.     I  can  see  nothing^  in  Order 
L.  by  reason  of  which  the  nahoe  wooU 
bind  him,  if  not  otherwise  bound.    The 
plaintiffs  have  therefore  fiuled  to  shew 
that,  for  the  complete  settlement  of  all 
the  questions  involved  in  the  action,  it  is 
necessary  to  order  a  notice  to  be  sened 
upon  the  trustees  under  rule  2  of  Order  L 
I  therefore  think  the  appeal  should  be 
dismissed. 

Cotton,  L.J. — I  think  the  Qoeen'i 
Bench  Division  rightly  discharged  the 
Order  making  the  trustee  a  defendant 
The  order  was  made  under  rule  2  of 
Order  L.  There  is  no  doubt  that  the 
rule  may  be  applied  to  the  case  of  a  d^ 
fendant  becoming  bankrupt ;  the  questum 
is,  are  we  to  apply  it  here  P  Thequestko 
turns  on  the  words  of  the  rule,  "Kit 
be  deemed  necessary  for  the  complete  set* 
tlement  of  all  the  questions  involved  m 
the  action."  Now,  where  the  action  ii 
brought  against  two  defendants,  and  one  of 
them  becomes  bankrupt  and  the  other  does 
hot,  then  the  rule  applies ;  the  trustee  maj 
be  made  a  party,  though  the  judgment  ii 
not  against  him  personally,  but  that  the 
plaintiff  may  be  at  liberty  to  prove  against 
the  estate.  The  order  is  inade  beoanse 
it  is  necessary,  with  respect  to  the  de- 
fendant who  has  not  become  banknpti 
that  the  action  should  oontinue.    Hero 
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Barter  t.  Dubeux  (Jpp.),  Q.B, 

there  is  one  single  debt  dne  from  one 
defendant^  and  the  claim  ought  to  be 
settled  in  the  C!onrt  of  Bankraptoj.  If 
the  matter  is  one  which  oaght  to  be  tried 
by  a  jnrj,  that  is  not  a  reason  for  joining 
the  trustee  as  defendant;  the  Court  of 
Bankruptcy  may  direct  an  issue  to  be 
prepared  and  tried  by  a  jury.  It  is  said 
that  costs  have  been  incurred  in  the 
action  which  will  be  wasted.  That  is 
no  reason  for  joining  the  trustee.  The 
plaintiff  is  in  the  position  of  everyone 
else  who  brings  an  action — he  is  subject 
to  lose  his  costs  if  the  defendant  becomes 
bankrupt,  and  he  only  gets  his  dividend 
with  the  other  creditors  instead  of  being 
paid  his  debt  in  full.  It  would,  in  my 
opinion,  be  wrong  if,  when  the  Legislature 
has  provided  another  and  more  convenient 
mode  for  settling  the  questions  between 
the  parties,  we  should  allow  this  action  to 
be  continued. 

I  am,  therefore,  of  opinion  that  this 
appeal  should  be  dismissed. 

Judgment  affirmed. 


Soliciton— RobertB  &  Barlow,  for  plaintiffB; 
Oregory,  Bowdiffes  &  Co.,  agents  for  Laces  & 
Co.,  Manohester,  for  trostee. 


MICHASLMAB  1880  to  MICHAELMAS  1881. 


529 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 


1881 
March 


14  I 


THB     DUDLIT     OAS    GOMPANT 

(oppeUanto)  v.  wabminq- 
TON  (reepondenib). 


Gasworhe  Olaueei  AcU,  1847  and  1871 
—10  Vict.  e.  15.  88.  38  and  49—34  ^  35 
VicL  c.  41.  88.  1,  3,  35,  ^At—FenalUf  for 
not  supplying  Copy  of  Accounts — Time 
when  Offence  (hmplete — Effect  of  Incor^ 
poraiion  of  Oasworks  Glavsee  Act,  1847, 
by  Company  eonetUuted  prior  to  1871. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Eep.  M.O.  69.] 


[IN  THE  COURT  OF  APPEAL.] 

Feb.  24.  25.  26.  S     honck  i;.  mulleb.* 


Vbi,  60.— Q.B.,  C.P.  ^.ExcB. 


Bale  of  Goods — Successive  Deliveries — 
Refusal  to  accept  One  Delivery — Bight  to 
cancel  Contract. 

The  defendant,  in  October,  1879,  sold  to 
the  plaintiff  2,000  tons  of  iron,  at  42«.  per 
ton,  free  on  hoard — "  Delivery,  November, 
1879,  or  equally  over  November,  December 
and  January  next,  at  6d.  per  ton  extra.*' 

The  plaintiff  refused  to  accept  any  iron 
in  November;  the  defendant  then  declared 
the  contract  to  be  cancelled.  The  plaintiff 
claimed  delivery  of  one^third  of  tlie  2,000 
tons  w  Deceniber,  and  one-third  in  January. 
The  defendant  refused  to  deliver. 

In  an  action  for  non^delivery, — 

Held  {by  Bbamwell,  L.J.,  and  Baoqal- 
LAT,  L.J.;  Brett,  L.J.,  dissenting),  that 
the  'plaintiff's  breach  of  contract  in  refusing 
to  accept  delivery  in  November,  entitled  this 
defendant  to  cancel  the  contract,  and  there- 
fore the  defendant  was  not  liable.  Judgm 
ment  of  Field,  J.,  and  J^Ianistt,  J.,  re- 
versed. 

Hoare  v.  Bennie  (5  Harl.  &  N.  19 ;  29 
Law  J.  Bep.  Ezch.  73)  approved. 

Action  for  non-delivery  of  certain  iron, 
which  had  been  bonght  bj  the  plaintiff 
from  the  defendant,  through  IJLv.  Caleb 
Bloomer,  a  broker.  The  contract  of  sale 
was  as  follows : — 

**  Middlesbrough-oii-Tees,  October  27,  1879. 
<<  Sold  to  John  Honck,  Esq., 

"  8  mil  Side, 
"  Groach  Hill,  London. 
"2,000   (two  thousand)   tons   No.   3 
O.  M.  B.  Middlesbro'  pig  iron,  at  42«. 
(forty-two    shillings)    per    ton,  f.  o.  b. 
maker's  wharf  here. 

"  Delivery,  November,  1879,  or  eqnally 

over  November,  December  and  Jannaiy 

next,  at  6(2.   per  ton   (sixpence)   extra. 

"  Payment  net  cash  here  against  bills 

of  lading. 

"  Tees  conservancy  dnes  payable  by 
shipper. 
**  Under  this  contract  bnyer  and  seller 

*  Coram  Bramwell,  L. J. ;  Buggallay,  L. J. ;  and 
Brett,  L,J« 
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Honck  T.  Muller  (Jpp.),  Q,B, 

alike  shall  be  free  from  any  liability, 
should  they  be  unable  to  receive  or  de- 
liver owing  to  strikes  or  other  combina- 
tions, or  to  accidents  or  such  like  un- 
avoidable circumstances,  and  the  contract 
shall  be  prolonged  for  a  period  corre- 
sponding to  the  duration  of  interruptions 
arising  from  any  of  the  above  causes. 
"  (Signed,  per  pro  E.  C.  Muller), 

"  T.  C.  Davison." 

On  the  1st  of  November,  1879,  the 
defendant  wrote  to  Mr.  Bloomer,  asking 
for  a  delivery  order,  and  requesting  to 
know  whether  there  was  any  chance  of 
the  plaintiff's  taking  the  whole  of  the 
iron  in  that  month  of  November. 

Mr.  Bloomer  wrote  in  answer,  stating 
that  the  plaintiff  could  not  yet  decide,  but 
that  ho  would  give  seven  days'  notice  of 
his  decision  when  he  had  decided. 

A  correspondence  ensued,  of  which  the 
following  letters  are  material : — 

November  1?,  1879.  Defendant  to 
plaintiff: — 

'*  I  beg  reference  to  contract  of  the 
27th  of  October,  for  2,000  tons  pig  iron, 
according  to  which  you  have  the  faculty  to 
take  the  whole  in  November,  or  one-third 
in  each  month — November,  December 
and  January.  Will  you  be  good  enough 
to  inform  me  what  quantity  you  wish  to 
take  this  month  over  and  above  the 
minimum  quantity  of  G66  tons  due  this 
month,  and  kindly  send  me  your  delivery 
instructions." 

November  22,  1879.  Bloomer  to  de- 
fendant : — 

'*....  Mr.  Honck  asks  me  to  say  he 
will  be  obliged  if  you  will  defer  shipping 
any  of  his  iron  until  December,  so  allow- 
ing him  to  take  delivery  of  all  in  De- 
cember and  January." 

December  1,  1870.  Defendant  to 
plaintiff  : — 

**  1  beg  to  refer  you  to  my  letter  of 
17th  ult.,  to  which  I  have  received  no 
reply.  1  have  since  then  written  several 
times  also  to  your  broker,  Mr.  Caleb 
Bloomer,  pressing  for  orders  for  delivery 
of  your  iron,  but  could  elicit  no  satis- 
factory reply.  You  ought  to  have  taken 
delivery  of  a  large  portion  of  your  iron 
during  last  month,  and  as  you  have  failed 
to  do  30, 1  have  been  put  in  a  very  awkward 


position  with  regard  to  your  whole  om* 
tract ;  in  fact,  I  cannot  keep  any  contnot 
on  my  books  which  is  not  executed  pio» 
perly.  I  must,  therefore,  give  you  nofeioe 
that  1  have  removed  from  my  books  tod 
cancelled  the  contract  for  2,000  tons,  No. 
3,  which  you  had  with  me.  I  do  this  ib 
order  to  protect  myself  from  any  foitlier 
loss  in  the  matter." 

December  2,  1879.  Plaintiff  to  de&o* 
dant: — 

*'  Yours  to  hand  in  due  course.  My 
reason  for  not  replying  to  yours  of  the 
1 7th  was,  that  Mr.  Bloomer,  my  broker, did 
BO,  and  as  the  end  of  the  month  dreir  on 
prices  hardened ;  henoe  the  reason  I  did 
not  give  shipping  orders.  I  am,  tbeie> 
fore,  at  a  loss  to  see  your  reason  for  saying 
you  have  cancelled  my  contract  to  preTaafc 
further  loss.  In  fact,  I  will  not  aUow 
such  a  thing  to  be  done. 

'*  My  iron  is  under  offer,  and  I  expect  it 
to  be  accepted ;  you  must,  therefore^  to* 
cept  notice  that  I  hold  you  TeBix>iiiiUe 
for  any  loss  in  any  case.  You  will  haTe 
shipping  orders  in  a  few  days.'* 

The  defendant  wrote  in  answer  that  he 
would  stand  by  his  letter  of  the  Ist  of 
December,  and  refused  to  deliver  any  of 
the  iron. 

This  action  was  brought  to  reooTer 
damages  for  non-delivery  of  the  iron. 

The  defendant  denied  his  liability,  hot 
paid  66L  ISs,  into  Court. 

The  case  was  tried  in  London  daring 
the  Trinity  Sittings,  1880,  before  PieM, 
J.,  who  directed  a  verdict  for  the  plamtiS 
for  9332.  6s.  8(2.,  less  the  (yei.  13i.  paid 
into  Court,  and  gave  judgment  for  the 
plaintiff. 

A  rule  nm  for  a  new  trial  was  dis- 
charged by  Field,  J.,  and  Manisty,  J.,  and 
the  defendant  appealed. 

February  24,  25,  26,  1881.— Jfoclnfjfrt 
and  Henn  Collins^  for  the  defendant 
— As  the  defendant  was  prevented  hj 
the  plaintirs  default  from  fuimiing  the 
whole  of  the  contract,  he  was  not  boond 
to  fulfil  a  portion  of  it.  On  saoh  a 
contract  as  this  the  option  as  to  how  the 
iron  is  to  be  delivered  is  in  the  buyer,  for 
the  seller  cannot  know  what  quantity  he 
is  to  deliver  until  the  buyer  has  de* 
clai'ed  that  option.    Here  the  plainlii 
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k  ▼.  MuUer  (App.),  Q.B. 

led  no  option  in  November*  Even 
og  that  the  contract  bound  the 
wt  to  deliver  in  three  successive 
ibSf  although  no  option  was  ez- 
,  or  assuming  that  the  plaintiff 
ireesed  an  option,  then  the  case 
nned  bj  Hoare  v.  Rennie  (1). 
is  no  case  in  conflict  with  Uiat 
1.  In  Simpson  v.  Grippin  (2)  the 
to  acoept  delivery  was  only  a 
as  to  an  unsubstantial  part  of  the 
-matter  of  the  contract.  In  Boper 
nm  (3)  the  point  was  given  up. 
TT,  L.J.,  referred  to  Janassohn  v. 

(4)] 

balance  of  authority  is  over- 
Qg  in  favour  of  Hoare  v.  Bennie 
See  Bradford  v.  WiUiams  (5), 
^  Oo.  V.  8a1a  «•  Go.  (6). 
[uestion  was  raised,  but  not  de« 
A  to  the  measure  of  damages.  On 
nt  the  following  authorities  were 
I  to :  Boper  v.  Johnson  (3)  ;  Frost 
jhi  (7) ;  Brovm  v.  Muller  (8)  ; 
r.  Forrester  (9).] 

les  Bussell  and  Ghanndl^  for  the 
r. — ^The  plaintiff  on  this  contract 
i  bound  to  express  an  option.  If 
;  was  said  on  either  side  he  was 

to  have  ^^^^  tons  in  November, 
s  bound  to  take  that  much.  The 
here  did  not  go  to  the  whole  con- 
on  of  the  contract,  and  did  not 
the  defendant  to  repudiate  the 
b  and  declare  it  at  an  end — ^Note 
lage  v.    Gole   (10) ;    Simpson  v. 

(2)  ;  Freeth  v.  Burr  (11).  The 
.  in  Hoare  v.  Bennie  (1)  has 
lestioned  in  several  of  the  later 

[nrl.  &  N.  19 ;  29  Law  J.Bep.  Exch.  73. 
Law  J.  Rep.  Q.B.  28 ;  Law  Hop.  8  Q.B. 

Law  J.  Rep.  C.P.  65 ;  Law  Rep.  8  C.P. 

I.  &  S.  206 ;  32  Law  J.  Rep.  Q.B.  385. 
Law  J.  Rep.  Exch.  164 ;  Law  Rep.  7 

Law  J.  Rep.  O.P.  492;   Law  Rep.  4 
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Law  J.  Rep.  Exch.  78;   Law  Rep.   7 

1. 

Law  J.  Rep.  Exch.  214 ;   Law  Rep.  7 

K 

eotch  Se80.  Gas.  75,  190  (4th  ser.). 

Wnui.  Saund.  548  (ed.  of  1871). 

I  Lsw  J.  Rep.  C.P.  91 ;  Law  Rep.  9 


oases,  and  is  opposed  to  the  balance  of 
authority — ^Note  to  GtUter  v.  Powell  (12). 
Maclntyre^  in  reply,  referred  to  DeveriU 
V.  Burnell  (13). 

Gur.  adv,  vult. 

The  following  judgments  were  de* 
livered  on  the  Ist  of  April : — 

Bramwbll,  L.J. — I  think  it  unneces* 
sary  to  determine  which  of  the  several 
meanings  put  on  the  agreement  in  this 
case  is  right.  For  whichever  is  adopted 
I  think  the  result  should  be  the  same. 
But  it  seems  to  me  that  the  meaning  is, 
that  the  plaintiff  had  the  option  to  have 
the  2,000  tons  in  November,  or  in  equal 
portions  in  November,  December  and 
January ;  and  that  unless  he  elected  in 
November  in  time  to  have  the  whole 
delivered  in  November  if  he  so  elected, 
or  in  time  to  have  one-third  delivered  in 
November  if  he  elected  to  have  the  iron 
in  three  deliveries,  he  has  no  cause  of 
action. 

And  I  think  he  did  not  elect.  Such 
election,  of  course,  includes  notice  of  his 
option  to  the  defendant.  He  certainly 
did  not  say  in  November  that  he  would 
have  all  in  November,  nor  did  he  say  he 
would  have  three  deliveries.  What  I 
have  said  seems  to  me  the  natural  mean- 
ing ;  if  it  is  not,  then  the  contract 
means  2,000  tons  in  November  unless 
the  plaintiff  should  elect,  as  he  might,  to 
have  them  in  equal  portions  in  Novem- 
ber, December  and  January.  I  think  he 
did  not  so  elect,  and  that  having  failed  to 
take  the  2,000  tons  in  November  he  has 
no  cause  of  action.  But  I  will  assume,  as 
the  plaintiff  says,  though  I  think  other, 
wise,  that,  whichever  construction  is 
right,  the  plaintiff  elected  to  have  the 
iron  in  three  equal  portions  in  November, 
December  and  January.  I  am  of  opinion 
even  then  that  the  defendant  is  entitled 
to  our  judgment.  Before  saying  why,  1 
think  it  fair  to  the  defendant  to  say  I 
can  see  no  shuffling  in  his  conduct,  nor 
any  motive  for  repudiating  the  bargain 
other  than  a  legitimate  one.  I  do  not 
find  that  iron  had  risen  in  price.  I 
think  it  very  likely  the  iron  was  at  the 

(12)  2  Smith's  Lead.  CaH.  at  p.  40  (8th  ed.) 

(13)  42  Law  J.  Rep.  C.P.  214;  Law  Rep.  8 
CP.  476. 
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wharf  of  the  sellers,  and  that  the  defen- 
dant was  pressed  by  them  to  take  it. 

But  however  this  may  be,  I  think  his 
contention  right. 

The  case  for  the  plaintiff  is  that  by 
the  contract,  or  what  was  done  nnder 
it,  he  was  to  take,  and  was  entitled  to 
have,  666^  tons  in  each  of  the  months 
of  November,  December  and  January. 
That  though  he  (the  plaintiff)  broke 
his  contract  in  not  taking  the  666^  in 
November,  and  though  the  defendant  at 
once  gave  notice  he  would  not  go  on 
with  the  contract,  he  (the  plaintiff)  has 
a  right  to  insist  on  the  December  and 
January  deliveries.  In  other  words,  the 
plaintiff  says  that,  having  agreed  to  take 
2,000,  he  has  a  right  or  power  to 
demand  and  take  1,333^  and  no  more. 
I  cannot  think  so.  I  think  that  con- 
tention is  contrary  to  law  and  justice 
alike.  I  think  where  no  part  of  a  con- 
tract has  been  performed,  and  one  party 
to  it  refuses  to  perform  the  entirety  to 
be  performed  by  him,  the  other  party  has 
a  right  to  refuse  to  perform  any  part  to 
be  performed  by  him.  I  think  if  a  man 
sells  2,000  tons  of  iron  he  ought  not  to 
be  bound  to  deliver  1,333^  only,  if  it 
can  be  avoided.  I  can  see  no  difference 
in  principle  between  where  the  deliveries 
are  at  different  dates  and  where  they  are 
to  bo  all  at  once.  I  think  the  plaintiff 
no  more  entitled  to  the  delivery  of  these 
1,333^  tons  than  he  would  be  if  he  was 
to  take  2,000  tons  in  November,  and 
send  shipping  for  1,333^  tons  only  in 
that  month  at  such  a  time  that  no  more 
could  be  delivered,  and  he  said  he  would 
take  no  more.  Suppose  it  was  a  pur- 
chase of  100  yards  of  silk  at  so  much  a 
yard,  and  the  buyer  came  for  fifty  only, 
could  he  insist  on  it  ?  Would  it  make 
any  difference  that  fifty  yards  were  to  be 
taken  and  paid  for  on  Monday,  and  fifty 
on  Tuesday,  and  the  Monday's  delivery 
was  not  taken  but  refused,  and  then  the 
Tuesday's  was  demanded  ?  If  there  was 
a  charter  for  an  out  and  home  voyage, 
and  the  charterer  refused  to  load  for  the 
out  voyage,  could  he  insist  on  the  ship 
taking  his  cargo  for  the  home  voyage  ? 
Suppose  10,000  tons  of  coal  bought  to 
be  delivered  at  Gibraltar,  Aden  and 
Bombav,  in  equal  quantities,  at  Bombay 


in  January,  at  Aden  in  Eebmary,  and  at 
Gibraltar  in  March,  and  no  delivery  it 
Bombay,  could  the  buyer  be  made  to 
take  the  other  deliveries  ?  Suppose  a 
contract  to  supply  bread  to  a  workhooM 
for  a  year  from  January  Ist^  and  the 
contractor  says  he  will  supply  and  doei 
supply  none  in  January,  can  he  insist  on 
supplying  in  the  other  eleven  months? 
Suppose  he  does  not  supply  for  eleTen 
months,  can  he  insist  on  supplying  in 
December?  Would  it  make  anydlffe^ 
ence  if  he  was  paid  monthly  ?  I  hope 
not.  I  think  not.  Suppose  a  man 
orders  a  suit  of  clothes,  the  price  being 
71. — U,  for  the  coat,  21.  for  the  trooaen, 
11.  for  the  waistcoat — can  he  be  made  to 
take  the  coat  only,  whether  they  were  all 
to  be  delivered  together  or  the  tronaen 
and  waistcoat  first  P  The  party  to  a 
contract  so  broken  has  a  right, — ^not  to 
rescind  the  contract — for  resoissicm  is  the 
act  of  both  parties — bat  a  right  to  de- 
clare he  will  not  perform  a  part  only  of 
his  contract — namely,  what  would  re- 
main to  be  performed  if  the  other  party 
had  performed  his  part,  and  so  enabled 
the  performance  of  the  whole.  If,  in- 
deed, the  contract  has  been  part  per- 
formed and  cannot  be  undone,  then  it 
must  be  proceeded  with  without  sach 
power  of  declaring  off.  If,  in  this  case, 
the  plaintiff  had  taken  the  November 
delivery,  but  had  refused  the  December, 
the  defendant  would  have  been  bound  to 
make  the  January  delivery.  See  what 
the  consequence  is  of  a  different  oonclo- 
sion.  The  defendant  was  to  sell  2,000 
tons  of  iron  and  have  so  many  ponndi 
sterling ;  he  is  made  to  sell  two-thirds 
only  of  the  iron  and  have  two-thirds  only 
of  the  pounds  sterling  and  a  right  of 
action.  Suppose  the  November  delivery 
would  have  been  a  profit  to  the  defen- 
dant, and  the  December  and  Janoaiy 
deliveries  a  loss,  why  is  he  to  bear  the 
loss  and  have  no  security  that  he  will 
get  the  profit  ?  This  reasoning,  no 
doubt,  would  apply  where  there  is  part 
performance,  but  then  there  is  no  help 
for  it.  It  is  asked  whether  every  trifling 
breach  of  contract  is  attended  with  this 
consequence.  I  know  not;  but  666} 
tons  out  of  2,000  are  not  a  trifle.  If  it 
must    be  something  that  goes    to   the 
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'  of  the  contract,   as  was   said, 
one-third  of  the   sabject-matter 

case  of  Hoare  v.  Bennie  (1)  is  in 
The  same  thing  was  decided  a 
ys  ago  in  Engelhari  v.  Boaanquet 
It  was  there  held  that  on  a  sale 
JO  tons  of  sugar,  to  come  in  two 
when  the  first  ship  was  not  equal 
tract,  the  bujer  was  not  bound  to 
18  other. 

it  is  said  that  Hoare  v.  Rennie  (1) 
an  overruled  by  Simpson  v.  Orippm 
That  is  not  so.  That  decision  was 
right.  The  case  was  distinguish- 
rom  Hoa/re  y.  Bennie  (1),  for  the 
3t  had  been  part  performed  and 
lot  therefore  be  undone.  One  may 
B  a  respectful  agreement  with 
«he  learned  Judges  said  in  Simpson 
ppm  (2) — namely,  that  they  did 
iderotand  Hoare  v.  Bennie  (1). 
her  cases  cited  are  distinguishable 
same  ground. 

as  never  yet  been  held  that  a  man 
reak  his  contract,  render  the  per- 
ice  of  the  whole  impossible,  and, 
L  nothing  has  been  done  under  it, 
m  performance  of  the  remainder. 
FS  V.  Oole  (10)  has  absolutely  no- 
fO  do  with  the  case.  That  was  an 
on  a  specialty ;  this  is  not.  As 
argument  that  in  a  case  like  the 
b  there  are  really  three  contracts 
ee  parcels,  that  is  wholly  erroneous. 
Del  contracts  the  whole  of  what  is 
lOne  on  one  side  is  the  considera- 
r  the  whole  of  what  is  to  be  done 
other.  The  seller  does  not  sell,  the 
does  not  buy,  any  parcel  of  666^ 
my  more  than  when  the  suit  of 
I  is  sold  there  is  a  separate  sale  of 
rftistcoat  and  trousers. 
n  of  opinion  that  the  judgment 
be  reversed. 

lALLAT,  L.  J. — The  agreement  in  this 
M  for  the  sale  by  the  defendant  to 
intiff  of  2,000  tons  of  iron,  to  be  de- 
at  Middlesborough  in  November, 
3r,  at  the  option  of  the  plaintiff, 
9J  proportions,  but  at  an  increased 
if  6(2.  per  ton,  in  the  months  of 
iboTi  December  and  January. 

(14)  Not  reported. 
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In  the  course  of  the  argument  three 
different  views  have  been  suggested  as  to 
the  true  meaning  of  the  argument : 
First.  That  relied  on  by  the  plaintiff 
that  unless  he  made  an  election  to  take 
all  in  November,  the  contract  was  for  the 
delivery  in  three  equal  portions  in  the 
three  months.  Second.  That  relied  upon 
by  the  defendant,  that  the  plaintiff  was 
bound  to  make  his  election  in  November, 
and  to  communicate  it  to  the  defendant 
in  sufficient  time  to  enable  the  defendant 
to  deliver  the  whole,  or  the  one- third,  as 
the  case  might  be,  in  that  month.  Third. 
An  alternative  suggestion  of  the  defen- 
dant, that  the  plaintiff  was  to  take  the 
2,000  tons  in  November,  unless  he  gave 
notice  to  the  defendant  before  the  expira- 
tion of  that  month  that  he  elected  to  have 
the  cargo  delivered  in  equal  portions  in 
the  three  months. 

I  agree  with  Lord  Justice  Bramwell  in 
thinking  the  second  view,  that  contended 
for  by  the  defendant,  is  the  n^ost  in  ac- 
cordance with  the  language  of  the  cor- 
respondence, and  further,  that,  whether  it 
or  the  third  be  adopted,  the  plaintiff  has 
no  cause  of  action ;  it  is  not  suggested 
that  any  notice  was  given  by  the  plaintiff 
in  the  month  of  November.  This  would 
appear  to  me  to  be  sufficient  to  entitle 
the  appellant  to  a  reversal  of  the  decision 
from  which  he  has  appealed.  But  so 
strong  an  argument  has  been  addressed  to 
us  in  support  of  the  construction  of  the 
contract  contended  for  by  the  plaintiff 
that  I  deem  it  right  to  express  my  opinion 
as  to  what  our  decision  ought  to  be  upon 
the  basis  of  such  construction  being 
adopted. 

As  to  this  also  I  have  arrived  at  the 
same  conclusion  as  Lord  Justice  Bram- 
well. 

Were  it  not  for  the  authority  of  Simp- 
son  V.  Orippin  (2),  which  has  been  much 
pressed  upon  us,  I  should  have  felt  no 
doubt  as  to  the  propriety  of  holding  that 
the  refusal  by  the  plaintiff  to  accept  the 
first  portion  of  the  cargo  in  accordance 
with  the  provisions  of  the  contract  as 
construed  by  himself  was  a  sufficient  jus- 
tification for  the  defendant's  refusal  to 
deliver  the  remaining  portions.  It  is,  to 
my  mind,  impossible  to  reconcile  the 
decision  in  Simpson  y.  Orippin  (2)  with 
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thai}  in  Hoare  y.  Rennie  (1),  except  in  the 
manner  pointed  out  by  Lord  Justice  Bram- 
well,  but  I  do  not  find  that  the  decision 
in  Simpson  v.  Orvppin  (2)  was  in  any  way 
rested  upon  the  distinction  pointed  out 
by  the  Lord  Justice.  Indeed  Mr.  Justice 
Mellor  stated  in  his  judgment  that  he  was 
unable  to  distinguish  the  two  cases.  If, 
then,  the  decision  in  Simpson  v.  Orippin 
(2)  is  to  be  considered  as  conflicting  with 
that  in  Hoare  v.  Bennie  (1) — and  I  think 
that  it  was  so  considered  by  the  Judges 
who  decided  it — I  am  bound  to  say  that 
I  adopt  the  principles  enunciated  in  the 
latter  case  as  being  more  in  accordance 
with  reason  and  justice  than  those  upon 
which  the  former  was  expressed  to  be  de* 
cided.  The  principles  upon  which  each 
case  was  decided  are  so  clearly  expressed 
in  the  reported  judgments  that  I  need  not 
refer  to  them  in  detail. 

I  may  mention  that  in  the  case  of  Brad- 
ford V.  Williams  (6),  which  was  decided 
in  the  early  part  of  the  same  year  as 
Simpson  t.  Orippin  (2),  Roare  v.  Rervnie 
(1)  was  quoted  and  recognised,  and  the 
principles  upon  which  it  was  decided 
adopted.  Bradford  v.  Williams  (5)  was 
mentioned  in  argument  in  Simpson  v. 
Orippin  (2),  but  was  not  noticed  in  any 
of  the  judgments. 

I  am  of  opinion  that  the  judgment 
should  be  reversed. 

Brett,  L.J. — I  am  sorry  to  say  that  in 
this  case  I  venture  to  differ  from  the 
judgment  of  my  learned  brothers. 

This  is  a  case  of  a  contract  for  the  sale 
and  delivery  of  goods  at  a  price  per  ton. 
If  that  price  were  one  whole  price  the 
present  question  would  not  arise  ;  but  the 
question  has  been  discussed  at  length 
before  us  with  respect  to  contracts  for 
successive  deliveries  of  goods  at  a  price 
per  ton,  so  that  the  price  is  made  up  of  a 
separate  sum  for  each  delivery.  It  does 
not  seem  necessary  to  decide  precisely 
what  were  the  rights  of  the  parties  as  to 
the  time  of  the  deliveries.  I  should  have 
been  inclined  to  think  that,  where  the 
contract  was  for  delivery  of  goods  by  the 
vendor  "  free  on  board,**  the  choice  whe- 
ther there  should  bo  one  delivery  in 
November,  or  three  successive  deliveries, 
would  be  the  choice  of  the  defendant. 


But  it  is  immaterial  to  consider  tiiat. 
The  contract  was  for  three  snccessive  de- 
liveries at  a  price  per  ton.     The  action 
was  for  non-delivery,  and  the  question  is 
whether  the  failure  of  the  plaintiff  to 
take  the  first  delivery  preyents  him  from 
requiring  deliveries  at  the  two  suoceasiTe 
periods.     It  is  admitted  by  everybody 
that^  if  the  first  delivery  was  made,  andtb 
second  was  not  offered  to  the  purchaser, 
but  the  third  was,  then  the  failure  to  offer 
the  second  would  be  no  objection  to  the 
vendor's  right  to  insist  upon  the  pur- 
chaser taking  delivery  of  the  third.   It 
is  said,  however,  that  if  there  is  a  fulnre 
to  offer  delivery  of  the  first,  delivery  of 
the    second    cannot    be    insisted  npon. 
Now,  in  my  opinion,  the  law  is  bouid  to 
interpret  the  contracts  of  merchants  with 
reference  to  their  known  course  of  has* 
ness  and  customs.     A  Court  of  law  must 
determine  from  the  language  used,  and 
the  known  course  of    business   among 
merchants,  not  what  the  particular  parties 
meant,   but  what    the  contract   meaas 
among  merchants  in  the  ordinary  ooozse 
of  their  business.     The  meaning  most  be 
applied  which  ordinary  business  men,  in 
their  ordinary  business  transactions,  are 
accustomed  to  apply  to  similar  contiaotfl^ 
and  in  the  same  manner.     The  present 
contract,  though  a  modem  form  of  con- 
tract, has  still  been  in  existence  for  some 
years.     The  business  construction  which 
has  prevailed  with  respect  to  these  oon* 
tracts  is  this :  inasmuch  as,  where  the  de- 
liveries are  to  be  successive  and  the  price 
is  fixed  for  each  delivery,  the  failure  to 
proffer  one  of  the  deliveries  can  be  satis* 
fied  by  damages,  therefore  a  failore  in 
respect  of  one  delivery  does  not  prevent 
the  liability  of  the  vendor  to  make  the 
other  deliveries.     This  is  not  expresdf 
decided  in  Pordage  v.  Oole  (10),  but  it  is 
stated  in  the  note  to  that  case  as  the 
result  of  many  decisions  in  the  Courts. 
The  Courts  do  not  apply  the  doctrine  88 
an  abstract  proposition  of  law,  but  have 
gathered  it  from  the  course  of  business  of 
merchants.    The  merchants,  in  their  con- 
tracts,   having    given    up    their    direct 
remedy  by  reason  of  this  system  of  sepa- 
rating prices,   have  shewn  an  intention 
that,  upon  foilure  of  one  of  the  deliveries, 
the  right  to  recover  damages  shall  be  % 
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nt  remedy  to  the  purchaser,  and 
loh  a  fiailure  shall  not  prevent  the 
leliyeries  under  the  contract  being 
L  But  it  is  suggested  that  if  there 
iliire  with  respect  to  the  first  de- 
then  a  right   to   throw  up   the 
3t  is  created  in  favour  of  the  person 
b  whom  the  failure  is  made.     But 
Supposing  at  the  time   of   the 
to  make  the  first  delivery  there  is 
Eerence  between  the  contract  and 
irket  price  of  the  goods,  then  no 
whatever  is  done  to  the  person 
t  whom  the  ^Eiilure  is  made.     But 
I  time  appointed  for  the    second 
ry  the  difference  may  be  enormous, 
u  still  said  that  if  you  have  failed 
ke  the  second  delivery,   you   can 
}n  being  allowed  to  make  the  third, 
foposition  is,  that  if  you  have  made 
st  where  a  ^ilare  would  carry  no 
uences  of  loss  at  all,  although  the 
to  make  the  second  would  be  of 
tnost  consequence  to  the  purchaser, 
re  entitled  to  insist  upon  making 
ird,  although  the  consequences  of 
0  the  purchaser  may  also,  if  prices 
j^ne  down,  result  in  serious  loss. 
matter  of  business,  I  say,  with  all 
t,  that  the  doctrine  results  in  a 
IBS   absurdity.     Is  one   bound    to 
to  such  a  conclusion  where  one's 
B  to  apply  the  construction  which 
tnduct  of  all  reasonable  merchants 
LDOn  such  contracts  ?     I  think  not. 
tne  authorities,  the  note  to  Pordage 
e  (10)  seems  to  me  distinct  on  the 
cm.    No    distinction    whatever    is 
there  between  the  first  and  any 
deliveries.     Simpson  v.  Orvppin  (2) 
listinctly  states  that  no  such  dis- 
>n  is  to  be  made.     It  is  objected 
he  Judges  in  Simpson  v.   Crippin 
dd  that  they  could  not  understand 
86  of  Hoare  v.  Bettnie  (1).     That,  I 
\  only  means  that  they  could  not 
stand  that  the  principle  of  law  was 
y  applied  in  the  latter  case ;  in  other 
y  that  they  dissented  from  Hoare  v. 
0   (1).     So   do    I  on   the  ground 
ly  pointed  out,  that  it  leads  to  a 
968  absurdity.     I  therefore  prefer 
Km  y.  Orippin  (2^),  and  think  that 
Blackburn's  observations  in  that 
Vttrerightt 
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In  the  Court  of  Appeal  we  are  not 
bound  to  follow  Hoare  v.  Bennie  (1), 
and  I  think* it  was  wrongly  decided. 
Having  the  right  to  decide  whether  the 
view  token  in  Hoare  v.  Bennie  (1),  or 
that  taken  in  Simpson  v.  Crippin  (2),  was 
right,  I  think,  for  the  reasons  given,  that 
we  ought  to  follow  the  latter  case,  and  I 
am  of  opinion  that  the  appeal  should  be 
dismissed. 

Appeal  allowed.  Judgment  for  defendant. 


Solicitors — Digby  &  Jones,  for  plaintiff ;  Van 
Sandau  &  Gumming,  agents  for  Belk  &  Par- 
rington,  Middlesborougb,  for  defendant 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.     1      SOUTHERAN  (appellant)  v. 
March  5.  J  bcott  (respotident). 

Bastardy  Order — Subsequent  Marriage 
of  Mother — Liability  of  Putative  Father — 
Statute  35  ^  36  Vict  c.  65.  s.  3. 

[For  the  report  of  the  above  case,  see 
60  Law  J.  Rep.  M.C.  56.] 
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{HABE  (appellant)  v,  the 
CHURCHWABDENS  AND 
OVEBSEEBS  OF  PUTMET 
(respondents). 

Bating  —  Successive  Occupaiion  —  Ida- 
bility  of  Outgoing  Occupier  —  Bridge 
acquired  by  Board  of  Works  —  Liability 
to  Bate — Beneficial  Occupation — 32  ^  33 
Vict  c.  41.  «.  16—40  8f  41  Viet.  c.  xcix. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  81.] 
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QUEEITS  BENCH,  COMMON  FLEAS  AND  EXCHEQUEB. 


[N.S. 


[IN  THE  COURT  OF  APPEAL.] 

MARSDEN     AND     ANOTHER    V. 

MEADOWS.  -SALMON,  claim- 
ant* 

Bill  of  Sale^Sale  by  Sheriff^Beceipt 
and  Inventory — Bills  of  Sale  Act^  1878 
(41  5-  42  VicL  c.  31),  M.  3,  4,  8. 

The  sheriffs  under  a  writ  of  fieri  facias^ 
seized  goods  of  the  defendant^  and  sold  them 
to  the  claimant^  who  paid  part  of  the  pur- 
chase-money at  the  sale  and  the  remainder 
next  day,  and  the  sJieriff  thereupon  sent  him, 
an  inventory  of  the  goods  with  a  receipt  for 
the  purchase-money  attached  to  it.  The 
receipt  and  inventory  were  not  registered  as 
a  bill  of  sale  under  section  8  of  the  BiUs  of 
Sale  Act,  1878.  The  goods  remained  in 
the  defendants  possession  until  again  seized 
in  execution  on  a  judgment  obtained  by  the 
plaintiffs : — Held  (reversing  the  judgment 
of  the  Queen^s  Bench  Division),  that  the 
receipt  and  inventory  did  not  constitute  a 
bill  of  sale,  so  as  to  require  registration 
under  the  Bills  of  Sale  Act,  1878,  because 
the  title  of  the  claimant  was  complete  with- 
out  them,  and  they  were  not  intended  by 
the  parties  to  be  a  record  of  the  transaction, 
and  therefore  that  the  claimant  was  entitled 
to  the  goods  as  against  the  plaintiffs. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  upon  a  Case  stated  hy 
order  of  a  Jadge  upon  an  interpleader 
summons. 

CASE. 

1.  On  the  6th  of  January,  1879,  the  said 
sheriff  was,  under  a  writ  of  fi,  fa.  issued 
on  a  judgment  obtained  bj  a  Mr.  Copland 
against  the  above  defendant,  in  posses- 
sion of  the  whole  of  the  goods,  chattels, 
farm  implements  and  other  effects  then 
being  in  and  upon  the  premises  of  the 
said  defendant  at  Billericaj,  in  the  county 
of  Essex. 

2.  Upon  the  6th  of  January,  1879,  the 
said  claimant  agreed  to  purchase  of  the 
Raid  sheriff  the  whole  of  the  said  goods 
for  the  sum  of  65Z.,  and  paid  to  him  on 
that  day  a  deposit  of  402.  on  account  of 
the  said  purchase-money,  and  the  said 
sheriff  thereupon  gave  possession  of  the 

^  Coram  Bmmwell,  L,J,;  Brett,  L. J. ;  and 
Cotton,  X#.J. 


said  goods,  chattels,  &rm  implements  and 
other  effects  to  the  said  claimant,  who  has 
since  paid  the  rent  of  the  premises,  sent 
his  cattle  there,  and  allowed  Meadows, 
the  defendant,  to  occupy  the  premises  and 
furniture  without  payment  of  any  rent 
but  painting  pictures  for  the  claimant, 
who  is  a  picture  dealer.  Meadows  is 
lessee  of  the  premises  from  the  Yestry  of 
St.  Michael,  Paternoster  Royal. 

3.  Upon  the  following  day  the  said 
claimant  sent  to  the  said  sheriff  by  post 
in  a  letter  a  cheque  for  the  sum  of  25Z., 
making,  together  with  the  said  deposit, 
the  said  purchase-money  so  agreed  on  as 
aforesaid,  and  thereupon  the  said  sheriff 
sent  to  the  said  claimant  a  schedule  of 
the  said  goods  [the  case  here  set  out  a  list 
of  the  goods,  with  the  price  of  each  article 
stated],  and  also  a  receipt  for  the  said 
purchase-money  attached  thereto  in  the 
words  and  figures  following : — 

"  Received  of  Mr.  J.  Salmon  the  sum 
of  65Z.,  for  valuation  at  Mr.  Meadows' 
farm,  Billericay,  Essex, 

"  January  7th,  1879, 

*'  John  Ballard, 

"  65."  ""for  Frederick  Smee  *' 

— which  said  schedule  and  receipt  were 
enclosed  in  the  following  letter : — 

«  Chelnutford:  Janiia37  8, 1879. 
"  Dear  Sir, — I  am  in  receipt  of  your 
favour,  for  which  I  am  greatly  obliged.   I 
enclose  schedule  and  receipt  as  reqpeflted. 
"  Yours  obediently, 

«'  John  Ballard. 
"  To  Mr.  J.  Sahnon, 

"  255,  High  Holbom,  W.O. 
"  P.S. — I  was  late  home  last  evening 
or  should  have  sent  off." 

4.  The  whole  of  the  said  goods,  chattels, 
farm  implements  and  other  effects  then 
being  upon  the  premises  of  the  said  de- 
fendant were,  on  or  about  the  31st  of  May 
last,  seized  by  the  sheriff  of  Essex  under 
a  writ  of  ^.  fa,  issued  on  a  judgment 
obtained  by  the  above-named  plaintiffs 
against  the  above-named  defendant, 
whereupon  the  said  claimant  then  made 
a  claim  to  the  same  as  being  his  absolute 
and  sole  properly. 

Paragraph  5  stated  that  the  sheriff 
issued  an  interpleader  summons^  and  Den- 
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mdm  y.  Meadows  (App,\  Q.B. 

J.,  ordered  this  case  to  be  stated, 
nng  admitted  that  the  goods  seized 
9  said  sheriff  were  the  same  goods 
»8e  set  oat  in  the  schedule  set  forth 
■agraph  3  of  this  case,  and  it  being 
dmitted  that  there  was  no  question 
khe  bona  fides  of  the  said  claimant's 

»  questions  for  the  opinion  of  the 


537 


{i,  whether  the  said  goods  are  the 

of  the  said  claimant  as  against  the 

kdntiffs. 

ondlj,  whether,  under  the  oircam- 

m   heretofore   appearing,   the  said 

lie  and  receipt  are  such  an  inven- 

nd  receipt  as  to  require  registration 

the  Bills  of  Sale  Act,  1878. 

I  Queen's  Bench  Division  (1)  gave 

lent  for  the  plaintiffs,  holding  that 

Dods  seized  belonged   to  them  as 

(t  the  claimant. 

<  claimant  appealed. 

oek  (Mclntyre  with  him),  for  the 
^nt. — ^The  principle  of  the  decision 
odgaie  v.  Godfrey  (2)  applies  to  this 
Here  the  transaction  was  com- 
before  any  assurance  was  given, 
le  title  of  the  claimant  to  the  goods 
be  good  by  reason  of  the  sale  and 
mt  of  the  purchase-money,  if  no 
b  had  been  given.  It  is  true  that 
^Ue  Y.  Godfrey  (2)  is  a  decision  upon 
ills  of  Sale  Act,  1854,  and  by  the 
•  1878  the  expression  **  biU  of  sale  " 
ie  to  include  '*  inventories  of  goods 
receipt  thereto  attached,  or  receipts 
rohase-moneys  of  goods  "  (3).   But 

¥ill]am8,  J.,  and  Mathew,  J. 

^8  Law  J.  Kep.  Exch.  271 ;  49  ibid.  1 ;  Law 

Ex.  D.  24. 

The  Bills  of  Sale  Act,  1878,  s.  3,  enacts: 
Act  shall  apply  to  every  bill  of  sale  exe- 
Q  or  after  the  Ist  day  of  January,  1879, 
whereby  the  holder  or  grantor  has  ^wer, 
irith  or  withont  notice,  and  either  imme* 

or  at  any  future  time,  to  seize  or  take 
ion  of  any  personal  chattels  comprised  in 
)  sabjeet  to  such  bill  of  sale." 
etion  4, "  The  expression  'bill  of  sale'  shall 
{imUr  alia)  inyentories  of  goods  with  re- 
lento  attached,  or  receipts  for  purchase- 

of  goods." 

setiom  8,  "Every  bill  of  sale  to  which  this 
plies  shall  be  duly  attested,  and  shall  be 
•ed  under  this  Act  within  seven  days  after 

Vor.  ffO.~().6.,  O.P.  ^  Exc9. 


the  addition  of  those  words  to  the  section 
defining  a  ''  bill  of  sale  "  does  not  take 
this  case  out  of  the  authority  of  Woodgate 
V.  Godfrey  (2).  Every  instrument  coming 
within  the  definition  does  not  require 
registration  as  a  bill  of  sale,  but  only  in- 
struments which  operate  as  a  means  of 
transferring  the  property,  or  are  meant 
by  the  parties  to  be  a  record  of  the  trans- 
action between  them.  The  words  with 
respect  to  receipts  and  inventories  were 
added  to  the  definition  of  **  bills  of  sale  " 
in  order  to  meet  cases  like  that  of  Ex  parte 
Cooper;  in  re  Baum  (4). 

B,  Y,  WilliamSj  for  the  plaintiffs. — The 
Qaeen's  Bench  Division  thought  the 
question  was  one  of  fact,  namely,  whether 
the  receipt  and  inventory  were  intended 
to  constitute  a  record  of  the  transaction 
between  the  parties,  and  the  Court  drew 
the  inference  of  fact  that  they  were  so 
intended.  It  is  submitted  the  decision 
was  right.  Sales  by  the  sheriff  are  ex- 
pressly within  the  purview  of  both  Bills 
of  Sale  Acts.  AUsopp  v.  Day  (5)  was,  in 
effect,  a  decision  that  n<5  document  con- 
stituted a  bill  of  sale  unless  it  was  an 
"assurance."  But  that  case  was  practi- 
cally overruled  by  Ex  parte  Odell ;  in  re 
Walden  (6). 

the  making  or  giving  thereof,  .  .  .  otherwise  such 
bill  of  sale,"  as  against  trustees  in  bankruptcy  or 
liquidation,  or  assignees  under  any  assignment  for 
the  benefit  of  creditors,  "  and  also  as  against  all 
sheriffs*  officers  and  other  persons  seizing  any 
chattels  comprised  in  such  bill  of  sale,  in  the  exe- 
cution of  any  process  of  any  Court  authorising  the 
seizure  of  the  chattels  of  the  person  by  whom  or 
of  whose  chattels  such  bill  has  been  made,  and 
also  as  against  every  person  on  whose  behalf  such 
process  SitM  have  been  issued,  shall  be  deemed 
fraudulent  and  void  so  far  as  regards  the  property 
in  or  right  to  the  possession  of  any  chattels  com- 
prised in  such  bill  of  sale,  which  at  or  after  the 
time  of  filing  the  petition  in  bankruptcy  or  liqui- 
dation, or  of  the  execution  of  such  assignment  or 
of  executing  such  process  (as  the  case  may  be), 
and  after  the  expiration  of  such  seven  days,  are 
in  the  possession  or  apparent  possession  of  the 
person  making  such  bill  of  sale  (or  of  any  person 
against  whom  the  process  has  issued  under  or  in 
the  execution  of  which  such  bill  has  been  made,  or 
as  the  case  may  be)." 

(4)  48  Law  J.  Rep.  Bankr.  40 ;  Law  Bep.  10 
Ch.  D.  818. 

(6)  7  Hurl.  &  N.  467 ;  81  Law  J.  Rep.  Exch. 
105. 

(6)  48  Law  J.  Rep.  Bankr.  1 ;  Law  Rep.  10 

Ch.  D.  76. 

8Z 
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QUEEN'S  BENCH,  COHUON  PLEAS  AND  EXCHBQTJSB. 


[N.8. 


Marsden  y.  MeadovM  (App.)^  Q.B, 

[Beett,  L.J. — Lord  Justice  Tliesiger, 
in  Ex  parte  Odell;  in  re  Walden  (6),  dia- 
tingnished  that  case  from  Allsopp  y.  J)ay 
(5)  on  the  ground  that  in  Ex  parte  Odell; 
in  re  Walden  (6)  there  was  no  evidence 
of  any  sale  except  the  document  upon 
which  the  question  turned.] 

It  is  submitted  that  the  true  construc- 
tion of  section  3  of  the  Bills  of  Sale  Act, 
1878,  requires  that  every  receipt  and  in- 
ventory, which  are  intended  to  be  a  record 
of  the  transaction,  requires  registration 
as  a  bill  of  sale.  In  the  present  case  the 
inference  of  fact  drawn  by  the  Court 
below  was  correct.  The  circumstances 
bring  the  case  clearly  within  the  mischief 
contemplated  by  the  Act,  and  within  the 
description  in  section  8  of  the  Act  of  1878. 
There  was  no  change  in  the  apparent 
possession  of  the  goods.  Woodgate  v.  Ood- 
frey  (2),  being  a  decision  upon  the  earlier 
Act,  has  no  application. 

He  also  referred  to  Oough.  v.  Everard 
(7).  .  ^ 

Mclntyre,  in  reply. 

Our.  adv,  wiU. 

The  following  judgment  was  delivered 
on  May  26 : — 

Cotton,  L.J. — This  was  an  appeal  by 
Joseph  Salmon  from  an  order  of  the 
Queen's  Bench  Division,  deciding  that 
goods  seized  by  the  sheriff  belonged,  as 
against  the  appellant,  to  the  plaintiffs. 
The  question  is,  whether  a  receipt  and 
inventory  taken  by  J.  Salmon  ought  to 
have  been  registered  under  the  Bills  of 
Sale  Act,  1878.  The  goods  in  question 
were  originally  those  of  William  Meadows, 
and  on  the  6th  of  January,  1879,  the  sheriff 
took  possession  of  them  under  a  writ  of 
fieri  faciaSy  issued  on  a  judgment  obtained 
against  Meadows  by  a  Mr.  Copland.  On 
the  same  day  Salmon  agreed  to  purchase 
from  the  sheriff  the  goods,  which  were 
all  the  goods  then  on  a  farm  in  the  occu- 
pation of  the  defendant,  and  paid  a  deposit 
of  4jOZ.  on  account  of  the  purchase-money, 
and  thereupon  the  sheriff  gave  posses- 
sion of  the  goods  to  Salmon,  who, 
nevertheless,  allowed  the  defendant  to 
remain  in  possession. 

(7)  2  Hupl.  &  0.  1  ;  32  Law  J.  Rep.  Exch. 
210. 


On  the  following    day    Salmon  sent 
the   sheriff  a  cheque  for  the  remamder 
of  the  purchase-money,  and  on  the  8th 
of   January,    1879,    the    clerk    of   the 
sheriff's  officer  sent  to  Salmon  a  receipt 
dated  the  7th  day  of  January,  together 
with  an  inventory   of  the   goods.    The 
inventory  was  apparently  affixed  to  the 
receipt  by  a  pin  only.     But  as  the  letter 
and   receipt   were   written  on  the  same 
piece  of  paper,  and  the  former  referred 
to  the  inventory    and    receipt,  I  think 
that  the  receipt  and  inventory  must  be 
considered  as  one  document. 

The  receipt  and  inventory  came  within 
the  expression  a  *'  bill  of  aetle,"  as  inter- 
preted by  the  4th  section  of  the  Act  of 
1878,  under  which  the   question  ariseB. 
But  the  question  remains  whether,  aab- 
stituting  the  words  "  receipt  and  inven- 
tory "  in  sections  3  and  8  of  the  Act  for 
the  expression  *'bill  of  sale,"  thej  aie 
such  an  instrument  as  comes  withm  the 
provisions  of  the  Act.     The  words  of  the 
3rd  section  are,  "  This  Act  applies  to 
every  bill  of  sale  whereby  the  grantee 
has  power  to  seize  or  take  possession  of 
any  chattels  comprised  in  or  made  sub- 
ject to  such  bill  of  sale."     This  points  to 
the  bill  of  sale  being  an  instrument  on 
which  the  right  of  the  claimant  to  some 
extent  depends.     Again,  in  the  5th  sec- 
tion we  find  this  enactment :  "  Any  mode 
of  disposition  of  trade  machinery  by  the 
owner  thereof,  which  would  be  a  biU  of 
sale  as  to   any  other   personal  chattels, 
shall  be  deemed  to    be  a  bill  of  sale 
within     the     meaning     of    this    Act" 
This   shews  that  as  regards  trade  ma- 
chinery the  instrument,  to  come  witiiin 
the  operation  of  the  Act,  must  in  some 
way  dispose  of  the  chattels.     Section  8 
provides  that  bills  of  sale  to  which  the 
Act  applies,  not  registered  as  required  by 
the  Act,  shall,  as  regards  chattels  in  the 
apparent  possession  of  the  person  maJdng 
the  bill  of  sale,  or  in  the  case  of  the  hill 
of  sale  being  given  by  the  sheriff,  of  the 
person  against  whom  the    process  has 
issued,  be  null  and  void,  thus  assuming 
that  when  the  bill  of  sale  is  avoided  the 
title  of  the  holder  as  depending  upon  it  is 
gone.     These  provisions,  in  my  opinion, 
lead  to  the  conclusion  that  a  docnment-, 
to  be  a  bill  of  sale  to  which  the  Act 


50.] 
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iy  muBt.  be  one  on  which  the  title 
I  transferee  of  the  goods  depends, 

as  the  actual  transfer  of  the  pro- 
or  an  agreement  to  transfer,  or  as  a 
lent  or  docament  of  title,  taken,  to 
1  expression  found  in  some  of  the 

at  the  time  as  a  record  of  the 
ction.      Here  the    document  was 

transfer  of  or  an  agreement  to 
jT  the  chattels,  to   which   Salmon 

complete  title  before  the  receipt 
LYen,  and  independently  of  it,  and 
is  no  statement  in  the  special  case 
t  the  time  of  his  purchase  from  the 
,  he  required  a  receipt,  though  I 
it  ought  to  be  inferred  from  the 
of  we  8th  of  January  that  when 
t  the  balance  of  251,  he  asked  for  a 

conclusion,  in  my  opinion,  is,  that 
ODfflaction  of  purchase  and  sale  was 
)ted  before  the  receipt  was  given  or 
for,  and  that  the  document  is  not  a 
sale  which,  under  the  Act,  requires 
ation.  This  decision  is  in  accord- 
ith  the  reasoning  of  the  Master  of 
^lls  when  giving  judgment  in  the 
>f  Appeal  in  Woodgate  v.  Oodfrey  (2) . 
sase,  it  is  true,  was  a  decision  on 
rlier  Bills  of  Sale  Act,  which  does 
terpret  "  bill  of  sale  "  as  including 
i^  but  his  reasoning  applies  to  the 
m  whether  the  instrument,  though 
if  sale  within  the  interpretation  of 
rm  in  the  Act^  is  one  to  which  the 
»plie8.  In  Ex  parte  Cooper ;  in  re 
[4t)  Lord  Justice  James  uses  expres- 
rhich  shew  that  he  thought  such  an 
aent  as  this  would  be  within  the 
b  Act,  but  what  he  says  was  extra- 
1.  Moreover,  the  decision  in  Ex 
looper  (4)  was  explained  in  Wood- 

Oodfrey  (2)  as  depending  on  this, 
fciere  was  no  sale  independent  of 
sument  in  that  case,  and  probably 
qpression  of  Lord  Justice  James 
x>  a  receipt  taken  under  the  circum- 
I  existing  in  that  case.  In  my 
I  we  ought  not  to  destroy  a  title, 
tpeached  on  the  ground  of  fraud, 
^  mere  want  of  registration  of  an 
aent,  on  which  the  plaintiff's  title 
lot  depend,  unless,  on  the  fair  con- 
on  of  the  Act,  the  Legislature  has 
sd  it  to  be  registered;  and  as,  under 


the  circumstances  of  the  present  case,  the 
Act  does  not,  in  my  opinion,  apply,  I 
think  that  the  order  appealed  from 
should  be  reversed,  and  the  goods  declared 
to  be  the  goods  of  Salmon. 

Bbamwell,  L.J. — I  am  of  the  same 
opinion,  and  for  the  same  reasons,  but  I 
wish  to  add  a  few  remarks  of  my  own. 
The  Legislature  has  thought  fit  to  enact 
in  certain  cases  where  the  ownership  of 
property  is  separated  from  the  possession, 
the  possession  remaining  in  the  former 
owner,  that  the  transaction  should  be 
void  as  against  certain  persons — that  is  to 
say,  against  execution  creditors,  trustees 
in  bankruptcy,  and  incumbrancers  claim- 
ing under  a  subsequent  bill  of  sale— > 
unless  the  document  affecting  the  trans- 
action is  registered  as  a  bill  of  sale  and 
attested  by  a  solicitor.  The  Legislature 
has  not  thought  fit  to  say  that,  as  a  general 
rule,  wherever  the  property  in  goods  is 
parted  with  by  a  person  who  still  retains 
possession,  the  transaction  shall  be  evi- 
denced by  some  document  which  shall  be 
registered  and  attested — that  would  be 
plfiun  and  intelligible ;  but  section  4  has 
been  drawn  to  include  every  possible 
thing  which  can  be  written  on  a  scrap  of 
paper,  and  to  make  it  a  bill  of  sale  which 
must  be  registered.  In  my  opinion,  if 
that  section  is  not  to  have  the  interpre- 
tation we  are  now  giving  it,  it  will  become 
a  positive  snare. 

It  would  hardly  occur  to  anyone,  I 
should  think,  to  say  to  the  sheriff's  officer, 
after  a  sale  by  him,  '^  Do  not  give  me  a 
receipt,  or,  if  you  do,  have  it  registered 
as  a  bill  of  sale,  and  get  a  solicitor  to  wit- 
ness it,"  unless  by  some  happy  inspira- 
tion it  occurred  to  the  buyer  that  the 
receipt  was  a  bill  of  sale  under  the  Act. 
The  Act  gives  an  interpretation  to  instru- 
ments which  is  not  warranted.  Every- 
one knows  that  a  receipt  is  not  admissible 
in  evidence  when  there  is  a  conflict  be- 
tween two  persons  as  to  the  payment  of 
money  and  payment  has  to  be  proved 
aliunde.  Yet  a  receipt  is  put  into  the  list 
of  documents  which  require  r^istration 
and  attestation  by  a  solicitor.  Of  course 
one  must  act  upon  the  words  found  in  the 
statute ;  but  I  think  the  meaning  of  the 
Legislature  must  have  been  that  where  a 
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receipt,  either  with  or  withont  an  inven- 
tory, was  intended  to  be  a  transfer,  or  a 
record  of  the  transaction  by  which  the 
property  was  transferred,  it  mnst  be  re- 
gistered as  a  bill  of  sale  aud  attested  by 
a  solicitor,  otherwise  it  is  void  as  against 
the  classes  of  persons  mentioned  in  the 
Act.     It  is  a  bill  of  sale  if  the  parties 
agree  that  the  transaction  between  them 
shall  be  shewn  in  that  way.     Bat  when 
there  is  no  evidence  of  any  snch  intention, 
and  the  property  was  transferred  by  the 
bargain  between  the  parties,  and  by  the 
handing  over  of  the  purchase-money,  a 
receipt  cannot  need  registration.  It  would 
seem  absurd  to  suppose  that  the  claim- 
ant's title  to  the  goods  would  have  been 
good,  if,  when  he  sent  the  balance  of  the 
money,  he  had  told  the  sheriff's  officer 
not  to  send  a  receipt,  but  that  his  title  is 
in  jeofMurdy  because  he  took  a  receipt.     I 
think  it  impossible  that  the  Legislature 
can  have  intended  any  such  consequences 
as  that.     I  think  the  question  substan- 
tially is,  not  whether  a  bill  of  sale  was 
given,  but  whether  it  was  agreed  for  by 
the  parties  at  the  time.     When  a  man 
says,  **  I  am  in  a  hurry  for  money  ;  I  will 
sell  you  these  goods,  but  let  them  to  me 
again,"  and  a  bill  of  sale  is  agreed  for,  I 
should  have  great  hesitation  in  deciding 
that  the  bill  ought  not  to  be  registered. 
I  doubt  very  much  whether  the  words  of 
section  3  help  the  claimant.     The  words, 
"Whereby   the    holder  or  grantee    has 
power  to  seize  or  take  possession  of  any 
personal    chattels,"   <fec.,    are,    I    think, 
meant  not  to  limit  the  effect  of  the  other 
provisions  in  the  Act,  but  to  extend  them 
to  other  cases  coming  within  the  descrip- 
tion in  that  section.     However  that  may 
be,  I  am  of  opinion  that  our  conclusion 
is  justified  by  the  other  reasons  I  have 
given. 

I  think  the  receipt,  either  with  or  with- 
ont the  inventory,  was  not  a  bill  of  sale 
80  as  to  require  registration  within  the 
meaning  of  the  statute.  The  appeal 
must  be  allowed. 

Brett,  L.J. — I  think  that,  under  the 
Bills  of  Sale  Act,  1878,  some  receipts  and 
inventories  are  to  be  treated  as  bills  of 
sale,  aud  as  such  require  reji^ist ration. 
The  question  we  have  to  decide  hei'e  is 


whether  all  are  to  be  oonsidered  bilk  ci 
sale.     I  am  of  opinion  that  this  receipt 
and  inventory  are  not  to  be  oonsidered 
a  bill  of  sale  because  not  used  in  any 
way  as  bills  of  sale  are  used,  or  in  any 
analogous  way.      I   think  the  principle 
of  the  decision  in  Woodg€U6  v.  Chdfn^  (2) 
applies  to  this  case.     The  Legislaikare,  in 
my  view,  meant    to  deal  with   bills  d 
sale,   which  were  instruments    need  y 
means  of  conveyance  of  property,  and  to 
provide  for  the  registration  of  those  in- 
struments.    Bills  of  sale  were  given  faj 
persons   who,   beine  owners   of  goods, 
passed  the  property  in  the  goods  by  a  bill 
of  sale,  and  still  remained  in  poeseesioD, 
so  that,  as  fietr  as  the  world  was  concerned, 
the  bill  of  sale  being  secret,  there  wai 
nothing  to  shew  that  the  property  hid 
passed.     The  Legislature  therefore  de- 
clared that  bills  of  sale  must  be  registond. 
The  moment  the  Act  was  passed  the  in- 
genuity of  many  persons   was  bronglit 
into  play  in  order  to  evade  and  elade  ii 
A  person  having  the  ownership  of  goodSi 
and  desiring  to  give  the  property  in  them 
to  another,  but  not  to  give  a  bm  of  sale^ 
effected  his  purpose  by  making  a  veiW 
agreement  that  the  property  should  pan 
to  the  other,  and  by  giving  (amongst 
other  documents)  a  receipt  for  the  por- 
ch ase- money  with   an   inventory  of  the 
goods.     The  verbal  agreement  passed  the 
property — ^the  transaction  being  evidenced 
by  the  receipt  and  inventory,  but  the  r»> 
ceipt  and  inventory  not  being  published 
to  the  world,  the  transaction  was  kept 
secret,  the  person  giving  the  receipt  and 
inventory  remaining  in  possession  of  the 
goods.      Under  such  oiroumstanoes  the 
receipt  and  inventory  were  used  as  a  bill 
of  sale  would  be  used,  or  at  all  events  in 
an  analogous  way.     It  was  seen  that  the 
earlier  Bills  of  Sale  Act  was  being  evaded 
by  these  means,  and  the  later  Act  of  1878 
was  therefore  passed.     It  recogniseB  thst 
an  inventory  and  receipt  used  in  the  wsj 
I  have  described  were  used  in  a  manner 
analogous  to  that  in  which  a  bill  of  sale 
was  used,  and  therefore  that  they  were  a 
bill  of  sale.     Here,  when  the  receipt  and 
inventory  were  given,  the  goods  were  not 
in  the  possession  of  the  person  who  hid 
become  owner  of  them.     They  were  in 
the  possession  of  the  law^-that  is,  in  tho 
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possession  of  the  sheriff  who  sold  them  to 
the  claimant.  No  doubt  if  the  sheri£E 
had  passed  the  property  in  them  to  a  pur- 
chaser by  a  bill  of  sale  the  words  of  the 
Act  would  apply.  I  do  not  say  whether, 
if  there  had  been  an  agreement  that  the 
property  in  the  goods  should  be  trans- 
ferred by  the  inventory  and  receipt,  they 
would  not  have  been  a  bill  of  sale  which 
required  registration.  It  is  not  necessary 
to  determine  that  question.  But  here  the 
whole  transaction  had  been  completed 
before  the  receipt  and  inventory  were 
given.  The  property  passed  by  delivery 
when  the  price  of  tiie  goods  was  paid. 
There  was  no  agreement  that  the  receipt 
should  be  given ;  it  was  not  a  document 
made  at  the  time  the  property  in  the 
soods  passed,  but  a  mere  ordinarv  receipt 
for  the  payment  of  money.  I  think  the 
judgment  of  the  Master  of  the  Bolls  in 
Woodgate  v.  Godfrey  (2)  in  principle 
governs  this  case.  I  am  therefore  of 
opinion  that  the  receipt  and  inventory, 
under  the  ciroumstances  in  which  they 
were  g^ven  in  the  present  case,  did  not 
constitute  a  bill  of  sale  which  required 
r^istration  under  the  Act. 

Judgment  reversed. 


Solieiton— The  plamtifb  in  person ;  G.  H.  Olirer, 

for  the  claimants 
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[IN  THE  QUEEN'S  BENCH   DIVISION.] 
1881  ^  ^^"  MAYOR,  Ac,  OF  SOCH- 

March  12 


5,  16. 1 


DALE    v.    THE    JUSTICES 
OF  LANCASHIRE. 


Highway — LiahUUy  io  Repair — Main 
Boad — Rood  ceasing  io  be  a  Turnpike 
Boad — Highways  a/nd  LoGomotives  {Amende 
meni)  Ad,  1878  (41  ^  42  Viet,  e,  77), 
•.  13. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  97.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881    1 
Feb    22   l"^^  ^^  JOHNSON  (a  solicitor)  ;  ex 

June  20.'  1  ^^^"^^  bdwards. 


Solicitor  and  Olient — Bights  of  London 
Agent — Primty  of  Contract — Wrongful  De- 
tainer of  Money — 8v/mmary  Jurisdiction, 

/.,  a  London  solicitor^  received,  as  agent 

for  B,,  a  country  solicitor,  certain  moneys 

for  debt  and  costs  recovered  under  a  writ  cf 

fi.  fa,,  and  belonging  to  a  client  of  B,    At 

the  time  of  receiving  the  numeys  B.  was 

indebted  to  J.for^osts  incurred  as  his  Lon^ 

don  agent,  in  a  sum  equal  to  the  amount 

so  recovered: — Held,  that  J,  was,  never ' 

theless,  not  entitled  to  retain  this  amount 

in  saMsf actum  of  his  claim  against  B,,  but 

was  bound  to  pay  over  the  sum  to  B.*s  client. 

This  was  originally  an  application  on 
the  part  of  Miss  Edwards  for  a  rule, 
calling  upon  Mr.  Johnson,  a  solicitor  of 
this  Court,  to  shew  cause  why  he  should 
not  answer  the  matters  contained  in  cer- 
tain  affidavits,  which  alleged  that  he  had 
improperly  withheld  from  her  a  sum  of 
33Z.  Ss,,  which  had  been  recovered  in  an 
action  brought  by  her  against  a  Mr. 
Whitwell,  and  why  he  should  not  pay 
the  costs  of  the  application.  The  matter 
was  referred  to  Master  Butler  to  report 
thereon  to  this  Court.  On  the  3rd  of 
November,  1880,  the  Master  reported  aa 
follows : — 

'<  On  the  3rd  of  ITovember,  1879,  the 
said  Mr.  G.  Johnson  was  insiaructed,  by 
Mr.  W.  B.  Raynes,  of  Potton,  in  the 
county  of  Bedford,  solicitor,  to  com- 
mence an  action  as  his  London  agent  at 
'  the  suit  of  a  Miss  Edwards,  against  a 
Mr.  Thomas  Whitwell.  In  this  action 
judgment  was  recovered  for  the  plaintiff 
under  Order  XIV.,  rule  1,  of  the  Rules  of 
the  Supreme  Court,  1875.  Mr.  Raynes 
instructed  Mr.  Johnson  to  issue  execu- 
tion for  the  amount  of  the  debt  {SSI,  5«.) 
and  costs  (92.  16s,  6d,),  and  a  writ  of 
fieri  facias  was  accordingly  issued,  di- 
rected to  the  sheriff  of  Essex.  On  or 
about  the  13th  of  March,  1880,  Mr. 
Johnson  received  from  the  sheriff  of 
Essex  the  sum  of  43Z.  Is,  6d,,  being  the 
amount  of  debt  and  costs  levied  under 
the  said  writ  of  fieri  facias,    Mr.  John- 
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SOD  had  no  aathoritj  or  instractions  from 
either  Miss  Edwards  or  Mr.  Raynes  to 
receive  this  monej,  but  he  received  it  as 
Mr.  Eajnes's  London  agent.  At  the  time 
of  receiving  this  money  Mr.  Raynes  was 
indebted  to  Mr.  Johnson  for  costs  in- 
curred as  his  London  agent  (including 
the  sum  of  8?.  10«.  9d.)  the  amount  of 
Mr.  Johnson's  agency  charges  in  the 
action  of  Edwards  v.  Whitwell  in  a 
sum  equal  to  or  exceeding  the  amount 
(43^.  \8.  6(Z.)  so  received,  and  Mr.  John- 
son claims  to  retain  this  amount  in  part 
payment  of  his  said  costs  against  Mr. 
Raynes." 

On  the  17th  of  November,  1880,  on 
reading  the  report  of  the  3rd  and  hearing 
counsel  for  Miss  Edwards  and  Mr.  John, 
son,  the  Court  ordered  the  matter  to  be 
referred  back  to  the  Master  to  further 
report  as  to  the  general  practice  between 
solicitors  and  their  London  agents,  and 
also  as  to  the  form  of  the  writ  of  sum- 
mons and  fieri  facias  mentioned  in  the 
report  of  the  3rd  of  November,  and  as 
to  the  practice  of  the  two  parties  (Mr. 
Raynes  and  Mr.  Johnson)  as  to  accounts. 

On  the  9th  of  December,  1880,  the 
Master  made  his  further  report,  to  the 
following  effect : — 

"  I  find  the  general  practice  between 
country  solicitors  and  their  town  agents 
to  be  that  where  the  writ  of  execution 
is  issued  by  the  town  agent,  the  town 
agent  receives  the  proceeds  of  such  exe- 
cution on  behalf  of  the  country  solicitor ; 
that  the  town  agent  is  not  entitled  to 
retain  any  debt  or  any  part  of  a  debt  so 
recovered. 

''  That  he  has  a  lien  upon  and  is  en- 
titled to  retain  the  costs  so  recovered  for 
any  costs  that  may  be  owing  to  him  by 
the  country  solicitor  on  his  general 
agency  account.  That  the  London  agent 
is  entitled  to  the  same  lien  as,  and  no 
greater  lien  than,  the  country  solicitor ; 
and,  therefore,  that  if  the  country  solici- 
tor could  not  retain  the  debt  recovered 
as  aforesaid  against  his  client,  so  neither 
can  the  London  agent  retain  it. 

"  The  original  writ  in  the  action  of 
Edwards  v.  Whitwell  is  hereunto  an- 
nexed. It  is  indorsed,  so  far  as  is  here 
material,  as  follows  :  *  This  writ  was  is- 
sued by   Greorge  Johnson,  of   No.  126, 


Fenchurch  Street,  in  the  city  of  London, 
agent  for. William  Race  Raynes,  of  Pot- 
ton,  in  the  county  of  Bedford,  solicitor 
for  the  said  plaintiff,  who  resides  at  Po^ 
ton,  in  the  county  of  Bedford.  The  ad- 
dress for  service  is  126,  Fenchurch  Street, 
aforesaid.' 

'*  A  copy  of  the  writ  of  fieri  facias  in 
this  action  is  also  annexed  hereto.  It  is 
indorsed,  so  £Bbr  as  is  here  material,  u 
follows :  *  This  writ  was  issued  br 
George  Johnson,  of  126,  Fenchnrch 
Street,  in  the  city  of  London,  agent  for 
William  Race  Raynes,  of  Potton,  in  the 
county  of  Bedford,  solicitor  for  the 
plaintiff,  who  resides  at  Potton.' 

'*  1  further  find  that  there  was  not  aoj 
practice  as  to  accounts  between  Mr. 
Johnson  and  Mr.  Raynes,  as  this  wis 
the  first  time  Mr.  Jolmson  ever  received 
any  money  for  or  on  behalf  of  Mr. 
Raynes." 

Upon  reading  the  Master's  reports  Mr. 
Dodd  moved,  on  the  part  of  Miss  Ed- 
wards, for  an  order  directing  Mr.  John- 
son to  pay  over  to  her  the  332.  5«.,  with 
costs. 

[The  above  faots  are  taken  from  the 
judgment  of  Manisty,  J.] 

GyrU  Dodd  Supported  the  application. 
— The  authorities  shew  that  these  moneys 
were  improperly  retained  by  the  Lon- 
don solicitor — Lawrence  v.  Fletcher  (I); 
Hanley  v.  Oassan  (2)  ;  Gohb  v.  Becke  (3). 

The  town  agent  can,  therefore,  be  com- 
pelled to  pay  over  the  amount  recovered 
to  the  country  client.  The  Master  has 
found  that  the  solicitor  is  acting  con- 
trary to  the  recognised  practice;  the 
client  has  therefore  a  right  to  the  protec- 
tion of  this  Court.  In  Ex  parte  Ba^lei 
(4)  Lord  Tenterden,  C.J.,  said,  "The 
Court  exercises  a  jurisdiction  over  at- 
torneys, and  that  is  to  be  exercised  ac- 
cording to  law  and  conscience  and  not 
by  any  technical  rules."  This  mode  of 
procedure  avoided  the  difficulties  which 
aiise  in  Bobbins  v.  FenneU  (5),  where  the 

(1)  Law  Eep.  12  Ch.  D.  1258. 

(2)  11  Jup.  1088. 

(3)  6  Q.B.  Rep.  930 ;  14  Law  J.  Rep.  dB. 
108. 

(4)  9  B.  &  C.  691. 

(5)  11  0.6.  Bep.  248;  17  Law  J.  Rep.  0.6. 77. 
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\  seems  to  have  been  hampered  by 
echnical  mles  of  law  relating  to 
J  of  contract. 

•  {MelfUyre  with  him)  shewed  canse. 
is  case  is  within  the  principle  laid 

in  Bobbins  v.  FenneU  (6),  which 
I  that  the  London  agent  had,  nnder 
nstances  like  the  present,  a  right  to 
.  moneys  received  by  him  in  the 
kiy  course  of  his  business,  as  against 
nntry  client.  Eobbtna  y.  Heath  (6) 
tinffuishable,  for  there  the  London 
had  improperly  detained  the  moneys, 
\ie  Court  had  therefore  a  summary 
Lction  to  compel  the  London  agent 
■ay  them. 

■LB,  J. — It  is  a  case  primce  impress 
Hanley  y.  Gossan  (2)  is  an  au- 
Y  on  the  other  side,  but  in  that  case 
f  was  assumed.] 

nJey  y.  Gossan  (2)  is  distinguishable. 
Be  there  the  person  who  received 
ooney  receivea  it  as  agent  of  the 
ry  client ;  agency  was  assumed, 
I  is  the  very  question  in   dispute 

If  Ha/nley  v.  Gossan  (2)  be  not 
guishable  it  is  at  variance  with  the 
decision  of  Bobbins  v.  FenneU  (5), 
>  it  was  distinctly  held  that  there 
o  privity  between  the  country  client 
ho  agent  in  London,  and  that  an 
L  for  money  had  and  received  could 
e  maintained.  Gobb  v.  Becke  (3) 
the  same  effect.  There  is  really  no 
otion  between  an  action  for  money 
nd  received  and  a  special  applica- 
igainst  the  agents,  as  was  pointed 
f  Patron,  J.,  in  Bobbins  v.  Heath 
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Id  replied. 


Gur,  adv.  wHt. 


i  judgment  of  the  Gourfc  (7)  was 
ane  20)  delivered  by 
HISTT,  J.,  who,  after  stating  the 
already  set  out,  thus  continued : 
e  part  of  Miss  Edwards  it  was  con- 
i  that  the  money  was  improperly 
ed  by  Mr.  Johnson,  and  that  the 
had  summary  jurisdiction  over  him 
le  matter.  On  the  part  of  Mr. 
ion  it  was  contended  that  there  was 

11  OB.  Bep.  237 ;  17  Law  J.  Hep.  Q.B.  80. 
Field,  J.,  and  Manisty,  J. 


no  privity  of  contract  between  Miss 
Edwards  and  himself,  and  no  duty  on 
his  part  to  pay  over  the  debts  to  her, 
consequently  that  the  Court  has  no 
jurisdiction  in  the  matter. 

In  support  of  the  plaintiff's  contention 
the  following  authorities  were  cited  : 
Ex  parte  Bayley  (4)  ;  Hanley  v.  Gossan 
(2)  and  Bobbins  v.  Heath  (6). 

In  support  of  the  defendant's  conten* 
tion,  the  case  of  Bobbins  v.  FenneU  (5) 
was  strongly  relied  upon.  We  have  con- 
sidered the  authorities  and  have  come  to 
the  conclusion  that  the  Court  has  juris- 
diction in  the  matter,  and  ought  to  inter- 
fere summarily  to  compel  Mr.  Johnson, 
as  an  officer  of  the  Court,  to  pay  over  the 
money  to  Miss  Edwards.  We  adopt  the 
language  of  Lord  Tenterden  in  the  case 
of  Ex  parte  Bayley  (4),  namely,  "  that 
the  Court  exercises  a  jurisdiction  over 
solicitors,  and  that  it  ought  to  be  exer- 
cised according  to  law  and  conscience, 
and  not  by  any  technical  rules." 

A  country  solictor,  as  a  rule,  employs  an 
agent  in  London  to  conduct  the  proceed- 
ings in  actions  in  which  he  is  retained, 
and  the  London  agent  knows  perfectly 
well  that  debts  recovered  in  such  actions 
belong  to  the  country  solicitor's  clients, 
subject,  of  course,  to  any  claim  which 
the  country  solicitors  may  have  by  way 
of  lien  or  otherwise. 

Having  regard  to  the  well-known  usage 
and  practice  as  found  by  the  Master,  and 
to  the  fact  that  Mr.  Baynes,  the  country 
solicitor,  not  only  has  no  claim  upon  the 
money  in  question,  but  is  desirous  that  it 
should  be  paid  over  to  Miss  Edwards,  we 
are  of  opinion  that  it  is  a  breach  of  duty 
on  the  part  of  Mr.  Johnson  not  to  pay  it, 
and  that  this  Court  has  summary  juris- 
diction over  him  as  an  officer  of  the 
Court,  and  ought  to  compel  him  to  pay 
it. 

The  most  disastrous  consequcDces  might 
result  to  suitors  if  the  London  agents  of 
their  solicitors  might  stop  all  moneys 
which  come  to  their  hands  and  appro- 
priate them  to  the  payment  of  debts  due 
to  themselves  from  the  country  solicitor 
without  being  liable  either  in  an  action  or 
to  the  summary  jurisdiction  of  the  Court. 
Take  the  case  of  a  country  solicitor  being 
discovered  to  be  in  a  state  of  hopeless 
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insolvency,  and  a  debt  of  large  amount 
dae  to  a  client,  to  have  been  received  by 
his  London  agent.  Can  it  be  donbted 
but  that  an  injunction  would  be  granted 
at  the  instailce  of  the  client  to  restrain 
the  London  agent  from  paying  over  the 
money  to  the  country  solicitor,  and  com- 
manding him  either  to  bring  it  into 
Court  or  to  pay  it  over  to  the  clients  ? 
We  think  such  an  injunction  would  be 
gp*anted  as  a  matter  of  course,  and,  if  so, 
we  do  not  see  why  an  orJer  should  not  be 
made  directing  the  London  agent  to  pay 
over  the  money  to  the  client  in  a  case 
like  the  present. 

Of  course,  if  the  country  solicitor  has 
any  claim  upon  the  defendant  by  way  of 
lien  or  otherwise,  it  would  be  protected, 
but,  in  the  absence  of  any  such  claim,  it 
seems  to  us  that  it  would  be  contranr  to 
equity  and  conscience  to  permit  the  Lon- 
don agent  to  pay  himself  out  of  the 
client's  money  any  amount  of  debt  which 
may  be  due  to  him  by  the  country  soli- 
citor. 

The  case  of  Bobbins  y.  Fennell  (5), 
which  is  so  strongly  relied  upon  by  the 
counsel  for  Mr.  Johnson,  was  an  action 
at  law,  and  the  Court  evidently  found 
itself  hampered  by  the  technical  rule  of 
law  as  to  privity  of  contract.  In  the  case 
of  Bobbins  v.  Heath  (6),  which  occurred 
in  the  following  year,  the  application  was 
to  the  summary  jurisdiction  of  the  Coart, 
and  the  Court  exercised  it  on  the  ground 
that  the  retention  of  the  money  by  the 
London  agents  for  the  purpose  of  pay- 
ing a  debt  due  to  themselves  by  the 
country  attorney  was  an  improper  appli- 
cation of  it. 

We  think  the  same  ground  exists  in 
the  present  case,  and  that  a  rule  absolute 
should  issue  ordering  Mr.  Johnson  to  pay 
the  83Z.  5^.  to  Miss  Edwards,  together 
with  the  costs  of  this  application. 

Bale  absolves. 


Solicitors — John  W.   Sykes,    for  applicant;    G. 
Johnson,  defendant,  in  person. 


[IN  THE  OOUET  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Diviiiaik) 

/'THE    GUARDIANS     OF    THE  IDL. 

1881       I      ^^^  UNION   (appeUank)  «. 

Mav  20     1        '™*  GUARDIANS  OF  THl  HU 
^        '   I        OF    THANBT    UNION    (fefHM- 

l     dents). 

Poor  —  BetUement  —  IrremofvabiUbi — 
Penitentiary  supported  by  Subscriptum^ 
Bona  fide  Gharitahle  Gift  —  54  6?«.  8. 
c.  170.  ».  6;  9  ^  10  Vi4st.  c.  66.  «.  1;  89 
8r  40  F«rf.  c.  61.  s.  34. 

[For  the  report  of  the  above  owe,  lee 
50  Law  J.  Rep.  M.C.  101.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881.  1  SWAN  {appellant)  t.  savdiu 
March  15.  j  {respondenty 

Oruelty  —  Domestic  Animais  —  Yom^ 
Parrots —  Omission  to  supply  TFoter  — 
Jurisdiction  of  Justices — Statute  12  ^  IS 
Vict.  c.  92.  s.  2. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  67.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.     "1  THE    CHURCHWARDENS    OF  WOOL- 
April  2.  J  WICH  V.  ROBERTSON. 

Sea — Bodies  cast  on  Shore — Bwried  5jf 
Parish — Expenses  from  Cotmty — 4i8  Cho- 
3.  c.  75.  ss.  1,  5,  6. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  87.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

March  25.  \      ^^)  ^:  ^f  =^  ^^'' 
L     (respondents). 

Poor — Settlement — Children  under  Si*' 
<cew— 39  ^  40  Vict  c.  61.  s.  36. 

[For  the  report  of  the  above  case,  Bee 
50  Law  J.  Rep.  M.C.  74] 


(8)  10  Law  Times,  189. 
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TN   THE  COUBT  OF  APPEAL.] 

^        I  WAKE  AND  ANOTHER  V,  HALL 
^'^o       I  AND  OTHERS.* 


■"  High  Peak  "  Mining  Guatoms 
itldings  erected  for  Mining  Purposes — 
t  to  Eewwwe— 14  ^  15  Vict.  c.  94. 

r  certain  ewtoms  established  as  law  by 
^  miners  in  a  certain  district  have^  on 
nng  certain  procedure,  a  right  para^ 
i  to  the  title  of  the  landowner  to  enter 
oorhfor  ore,  and  to  impose  on  the  sur~ 
^or  the  purposes  of  mining  operations, 
umt  to  the  customs,  the  burden  of  carry- 
uoh  buildings  and  machinery  as  may 
^oessary.  In  such  a  case  the  miner  is 
enant  to  the  Umdoumer,  and  neither  the 
ine  of  waste  nor  the  law  of  fixtures  as 
)en  landlord  and  tenant  applies ;  but 
itner  htu  an  easement  over  the  land  to 
PI  it  for  mining  purposes  what  buildings 
Bases,  and  he  has  also  a  right  to  remove 
JmUdings  at  the  close  of  his  mining 
iHona  within  a  reasonable  time  and 
9  anything  has  occurred  which  would 
t  him  a  trespasser  on  the  land. 

08S  appeals  froiu   the  judgment  of 
Coleridge,  G.  J.,  after  trial  without  a 

le  statement  of  claim  alleged  that 
plaintiffs  were  possessed  of  certain 

that  the  defendants  trespassed  on 
land,  erected  and  occupied  buildings 
on,  pulled  down  a  boiler  shed,  an 
le  house  and  chimney  and  other 
lings  thereon,  and  also  converted  to 
own  use  mineral  and  other  substances 
iging  to  the  plaintiffs, 
le  stifttement  of  defence  denied  the 
Bitions  of  the  statement  of  claim,  and 
dd  a  right  to  enter  the  land,  and  to 
he  acts  in  question  under  certain 
>ma  and  a  certain  statute. 

appeared  that  the  plaintiffs  were 
>wners  in  the  district  of  the  "  Kjng's 
I,"  in  the  hundred  of  the  High  Peak  of 
yshire,  and  that  this  land  was  allotted 
air  predecessors  under  an  enclosure 
nadeinl807.  The  defendants  owned, 
r  customs  peculiar  to  the  district,  a 

hram  Lord  Selbome,  L.C. ;  Baggallay,  L.J.; 
tcett,LJr. 

You  60.-4^3.,  CJP.  &  ExcH. 


mine  in  the  same  land  which  had  been 
worked  for  two  centuries  down  to  1872, 
when  the  working  ceased.  Since  that  time 
there  had  been  no  working  of  the  mine, 
but  in  1878  the  defendants  sold  117  tons 
of  sludge,  which  contained  a  certain 
amount  of  lead  ore.  The  defendants  and 
their  predecessors  had  erected  during 
their  occupancy  certain  substantial  build- 
ings  for  mining  purposes,  and  in  these 
buildings  was  machinery  both  fixed  and 
unfixed.  In  1873  and  1874  the  defen. 
dants  entered  the  land  in  question,  pulled 
down  some  of  these  buildings  and  sold 
the  materials  and  the  machinery.  In 
1874  they  converted  other  of  these  build- 
ings into  stables  and  dwelling-rooms,  and 
let  them  for  purposes  unconnected  with 
the  mine.  A  quantity  of  debris  from  the 
mining  operations  remained  on  the  land 
in  hillocks,  and  these  hillocks  contained 
ore,  for  the  purpose  of  extracting  which 
such  hillocks  are  sometimes  worked  and 
reworked ;  but  there  was  no  evidence  that 
the  defendants  had  so  worked  these 
hillocks. 

The  plaintiffs  claimed  the  buildings  and 
machinery  which  the  defendants  had  sold, 
and  the  defendants  claimed  to  enter  on 
the  land  and  to  use  or  remove  the 
remainder  of  the  buildings. 

The  following  admissions  were  in  sub- 
stance agreed  on  at  the  trial : — 

It  was  admitted  that  the  land  in  ques- 
tion was  within  the  King's  Field,  that 
the  defendants  had  the  mining  rights 
given  by  the  statute  and  customs ;  that 
up  to  June,  1872,  all  buildings  on  the  land 
were  erected  and  used  for  mining  pur- 
poses ;  that  in  June,  1872,  the  defendants 
suspended  working  the  mine,  but  that  it 
remained  registered  in  their  name ;  that 
in  1873  and  1874  they  pulled  down  cer- 
tain buildings  and  converted  certain  other 
buildings  and  let  them  for  purposes  un- 
connected with  the  mine ;  that  it  had  been 
the  practice  in  the  district  to  work  and 
rework  the  hillocks  of  mineral  substances 
left  on  the  land ;  that  between  1875  and 
1878  the  defendants  prevented  one  G.  Hall 
from  removing  spar  from  the  land  in 
question  ;  that  it  had  been  the  practice  in 
the  district  to  remove  and  sell  removable 
machinery ;  that  it  had  been  the  practice 
to  suspend  working  for  many  years  and 

4  A 
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then  to  resume ;  that  the  hillocks  were  not 
yet  exhausted. 

By  14  <fc  15  Vict.  c.  94  ("  An  Act  to 
define  and  amend  the  MinensJ  Customs  of 
certain  parts  of  the  Hundred  of  High 
Peak,  in  the  county  of  Derby  ")  it  was 
provided  that  '*  the  schedules  to  this  Act 
shall  be  considered  as  part  thereof;**  by 
section  2  that  "the  word  'gift*  shall  mean 
the  setting  out  by  the  barmaster  of  any 
ground  in  manner  hereinafter  provided  ; 
the  word  '  founder  *  shall  mean  the  point 
at  which  a  vein  of  ore  shall  first  be  found  ; 
and  the  words  '  founder's  meers  *  shall 
mean  the  first  two  meers  to  be  set  out  to 
the  finder  under  the  provisions  of  this 
Act :  the  words  '  mine  or  mines,  vein  or 
veins  *  shall  mean  a  mine  or  mines,  vein 
or  veins,  of  lead  ore,  and  shall  include 
parts  of  or  shares  in  any  mine  or  vein, 
....  and  all  minerals  containing  lead 
ore ;  the  word  '  ore  *  shall  mean  lead  ore 
and  belland  exclusively.'*  The  Act  also 
provided  for  the  appointment  of  a  steward, 
a  barmaster  and  deputies,  for  a  grand 
jury  of  twelve  men  resident  within  the 
jurisdiction,  for  proceedings  in  causes 
brought  in  the  barmote  Courts,  and  the 
first  schedule  contained  twenty-eight 
articles  and  customs,  which  are  sufficiently 
set  out  in  the  judgment  of  the  Court. 

Lord  Coleridge,  C.J.,  on  further  con- 
sideration, held  that  the  defendants  had 
substantially  ceased  working  the  mine  in 
1872,  and  that  since  that  date  the  plain- 
tiffs had  been  in  the  position  of  any  other 
landowners;  that  any  building  erected 
since  that  date  was  a  trespass,  and  the  pull- 
ing down  any  building  and  selling  the 
materials  a  conversion,  the  dealing  with  any 
minerals  and  rubbish  other  than  lead  ore 
or  belland  by  the  defendants  an  infraction 
of  the  plaintiffs'  rights,  and  that  the 
sludge  was  not  lead  ore  or  belland ;  that 
the  plaintiffs  could  not  recover  for  the 
machinery  fixed  or  unfixed,  nor  for  the 
buildings  connected  with  it  and  used  as 
part  of  it ;  and  garve  judgment  that  the 
plaintiffs  should  recover  possession  of  the 
land  with  the  buildings,  with  damages  in 
respect  of  the  defendants'  occupation 
since  December,  1872  ;  that  the  plaintiffs 
should  recover  damages  for  so  much  of 
the  sludge  removed  as  did  not  consist  of 
ore  or  belland ;  that  the  plaintiffs  should 


recover  damages  in  respect  of  buildings 
pulled  down  since  December  31,  1872, 
except  the  buildings  used  with  the  ma- 
chinery and  removed  prior  to  December 
31,  1874. 

The  plaintiffs  and  defendants  both  ap- 
pealed. 

MeUor  and  Ootddj  for  the  plainti& — 
The  learned  Judge  having  given  judgment 
in  part  in  favour  of  the  pfaintiffa  and  in 
part  in  favour  of  the  defendants,  both 
parties  have  appealed.  The  contention 
of  the  plaintiffs  is  that  as  they  were 
owners  of  the  soil  the  buildings  in  question 
belong  to  them.  These  buildings  must 
not  be  considered  as  fixtures  on  &e  foot- 
ing that  the  plaintiffs  and  the  defendants 
were  in  the  relation  of  landlord  and  tenant^ 
for  the  principle  of  law  which  wonld 
apply  between  an  heir  and  an  executor  is 
more  in  point  here ;  but  further,  the  at- 
tempt to  remove  these  buildings  was 
made  after  the  tenancy  (the  defendantB 
having  abandoned  possession  six  months 
before) ,  if  there  ever  was  any,  had  expired ; 
and,  moreover,  the  defendwts  are  liable, 
even  if  there  was  a  tenancy,  for  at  most 
they  could  in  such  a  case  only  pull  down 
so  much  of  the  building  as  was  necessaiy 
for  the  purpose  of  removing  the  machinery 
— Fisher  v.  Dixon  (1).  The  question  is 
not  to  be  decided  by  considering  who 
originally  annexed  the  building  to  the 
freehold,  but  by  considering  the  purpose 
for  which  it  was  so  annexed — MituKaU  v. 
Lloyd  (2). 

[Brett,-  L.J.,  referred  to  OUmie  v. 
Wood  (3).] 

In  that  case  Willes,  J.,  only  held  that  a 
tenant  may  remove  oerftain  kinds  of  fix- 
tures in  certain  oases  during  his  term,  "or 
it  may  be  within  a  reasonable  time  after 
its  expiration,"  and  that  is  founded  on 
Penton  v.  Bohart  (4). 

In  Pugh  V.  Arton  (6)  it  was  held  that 
in  the  absence  of  speciiJ  oontraot  tenant's 

(1)  12  CI.  &F.  812. 

(2)  2  Mee.  &  W.  450;  6  Law  J.  B«p.  Exch. 
116. 

(3)  38  Law  J.  Bep.  Exch.  223 ;  Law  Bap.  4 
Exch.  328. 

(4)  2  East,  88. 

(6)  38  Law  J.  Bep.  Ohftnc.  619 ;  Law  Bap.  8 
Eq.  626. 
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oannot  be  removed  after  the  ex- 
.  of  tiie  lease  ;  and  in  Stanfield  v. 
yar  cf  Portsmouth  (6)  there  was  a 
it  that  certain  things  should  be 
L  Ex  parte  Stephetis  (7)  decided 
trustee  in  bankraptcy  who  had 
led  conld  not,  thongh  in  possession 
premises,  remove  the  tenant's 
• 

FT,  L.  J. — Was  he  ever  tenant  if  he 
led?] 

ay  be  he  never  was — Ex  parte 
[8).  If  this  case  is  not  covered 
ority  then  the  general  rale  of  quid- 
mioiur  solo^  solo  cedit  will  apply. 
neouH  v.  Gregory  (9),  Holland  v. 
%  (10)  and  Elwea  v.  Maioe  (11), 
N>  dted. 

MRy  for  the  defendants. — The  do- 
8  were  entitled  to  enter  and  to 
these  buildings.  They  were  not 
lerSi  for  the  mine  owner's  rights 
he  customs  of  the  country  superior 
I  of  the  surface  owner;  and  further, 
ace  owners  never  had  any  property 
land  on  which  those  buildings 
>r  at  the  highest  they  only  owned 
&ce  subject  to  the  use  of  it  for 
purposes.  The  notes  to  Elwes  v. 
LI)  shew  that  where  the  machinery 
'  the  principal  thing  and  the  build. 
bat  subsidiary,  then  the  building 
removed.  Elwea  v.  Mawe  (11), 
r,  is  not  a  decision  adverse  to  the 
nts,  for  the  decision  there  was 
I  roles  as  to  trade  and  agricultural 
were  not  the  same.  PeiUon  v. 
[4)  is  in  favour  of  the  defendants. 
Idings  here  were  like  the  pans  in 
▼.  Salmon  (12). 

E>  SsLBOBNE,  L.C. — The  Court  is 
ion  that  these  buildings  were  not 
}le  fixtures  between  landloi'd  and 
nor  fixtures  removable  as  trade 

.] 

>>m.  B.  Bep.  N.S.  120. 
Law  J.  Bep.  Bankr.  22 ;  Law  Bep.  7 

57. 
Law  J.  Bep.  Bankr.  22  ;  Law  Bep.  10 

)a 

Law  J.  Bep.  Chanc.  107 ;  Law  Bep.  3 

1  Law  J.  Bep.  C.F.  146 ;  Law  Bep.  7  C.P. 

Eait,  38;  2  Smith's  L.C.  (8th  ed.),  169. 
H.  Black.  2o9n. 
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Mellor,  in  reply,  cited  Wliitehead  v. 
BenneU  (13). 

Cur,  adv.  vuU. 

Lord  Selbobne,  L.C.  (on  Dec.  3),  read 
the  judgment  of  the  Court. — The  plain- 
tiffs' appeal  in  this  case  raises  the  question 
whether  the  defendants  were  entitled  (as 
Lord  Coleridge  has  held)  to  pull  down 
and  remove  the  materials  of  an  engino 
house,  boiler  house  and  other  buildings 
(all  of  them  brick  or  stone  structures 
with  foundations  sunk  to  a  considerable 
depth)  which  they  had  erected  for  mining 
purposes  upon  the  plaintiffs'  land  within 
a  district  called  the  Eling's  Field,  or 
the  King's  Fee,  in  the  hundred  of  the 
High  Peak  of  Derbyshire. 

The  hundred  and  the  mineral  duties  in 
this  and  some  other  parts  of  it  belong 
to  the  Crown  in  right  of  the  Duchy  of 
Lancaster ;  and  there  can  be  no  doubt 
that  the  King's  Field  or  Swing's  Fee 
was  anciently  Crown  property.  Before 
the  time  of  legal  memory  (as  appears  from 
a  statute  passed  in  1851)  there  were 
certain  mineral  laws  and  customs  in  force 
throughout  this  district,  with  Courts  to 
administer  them,  which  (as  amended  and 
established  by  that  statute)  subsist  to 
this  day.  By  these  laws  and  customs 
any  subject  of  the  realm  was  entitled  to 
search  for  and  to  work  any  mines  or 
veins  of  lead  ore  which  might  be  found 
within  the  district,  paying  royalties  to  the 
Crown  or  its  lessees.  Such  laws,  customs 
and  Courts  could  not  have  originated 
otherwise  than  by  grant,  licence  or  other 
authority  of  the  Crown  while  it  retained 
the  ownership  of  the  soil,  and  all  grants 
of  land  within  the  district  must  be  taken 
to  have  been  made  by  the  Crown  subject 
to  those  laws  and  customs,  and  to  the 
mining  right  thereby  conferred  or  re- 
cognised. The  effect  practically  was  to 
except  out  of  all  such  grants,  and  to 
reserve  to  the  Crown,  all  mines  and  veins 
of  lead  within  the  district,  to  be  worked 
by  such  persons  as  should  entitle  them- 
selves to  work  according  to  the  custom 
on  payment  or  render  to  the  Crown  of  its 
accustomed  dues  and  royalties. 

The  plaintiffs'  title  to  the  land  on 
which  the  buildings   in  question  were 

(13)  27  Law  J.  Uep.  Chauc  47*. 
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erected  cannot  (in  my  opinion)  stand 
higher  than  that  of  a  grantee,  subject  to 
STLoh  an  exception  and  reservation,  and  I 
consider  the  title  of  the  defendants,  who 
were  miners  working  under  and  accord- 
ing to  the  cnstom  (as  their  predecessors 
had  been  in  the  same  place  or  on  the  same 
view  for  two  centuries),  to  have  been  sub- 
stantially equivalent  to  that  of  licences 
admitted  by  the  proper  officers  of  the 
Crown  to  work  the  minerals  reserved  to 
the  Crown  and  to  exercise  all  privileges 
incident  by  the  custom  to  the  right  of 
working  such  minerals. 

Under  the  Act  of  1851,  and  the  customs 
scheduled  to    it   (which    were   thereby 
established  as  the  only  conditions  to  be 
thenceforth  in  force  against  owners  of  the 
soil),    books    were    to    be  kept    by  an 
officer  called  the  barmaster  forthe  registry 
of  mineral    titles   acquired  by    g3t  or 
transfer  in  the  customary  way.     Every 
one  was  to  be  at  liberty  to  search  for 
veins  of  lead  ore    "  under  all  manner  of 
lands  of  whose  inheritance  soever  they 
might    be  *'     upon    certain    conditions. 
When    any  new    vein    was    found  the 
"  first  finder  "  was  to  have  measured  and 
set  out  to  him  by  the  barmaster,  in  the 
presence    of   two    grand    jurors,    "two 
meers  in  length  of  the  vein,"  and  a  third 
**  meer  "  (it  is  not  necessary  to  state  its 
dimensions)  was  at  the  same  time  to  be 
allotted  to  the  Crown  lessees,  or  (if  there 
were  none)  to  the  Queen.     If  neither  the 
Crown  lessees  nor   the  Queen  chose   to 
work  this  third  "  meer  "  the  first  finder  was 
to  be  entitled  either  to  purchase  it  from 
the  Crown  on  certain  terms  or  to  work 
through  it,  reserving  the  ore  found  there 
(less  expenses)  for  the  Crown.     Every 
person  working  any  such  vein  was  to  pay 
duties  called    *'lot  and   cope"    to   the 
Crown,  and  the  customs  made  careful 
provisions  for  the  manner  of  ascertaining 
them.     No  render  of  any  kind  was  to  be 
made  to  the  landowner,  who,  if  he  should 
himself  desire  to  work  any  vein  of  load 
within  his  own  land,  had  no  greater  or 
better  right  than  that  which  was  open 
under  the  custom  to  all  the  Queen's  sub- 
jects, and  if  he  worked  the  mines  at  all 
he  could  only  do  so  upon  the  customary 
terms  and  on  payment  of  the  customary 
royalties. 


The  4th  and  5th  enstoms  scheduled  to 
the  Act  define  the  miner's  surface  priTi- 
leges.     Under  tiie  4th  they  were  to  have 
set  out  for  their  use  by  the  barmaster, 
without  any  compensation  to  the  oocapien 
or  landowner,  ways  from  the  mine  to  tlie 
nearest  highway,  and  also  to  the  nearesl 
running  stream,  spring  or  nataral  pond, 
such  ways,  and  also  the  water  of  sndi 
stream,  &c.y  to  be  used  by  them  for  min- 
ing purposes  only,  and  "  all  rights  of  wij 
to  cease  when  the  mine  should  be  no 
longer  worked." 

The  5th  custom  (so  far  as  material)  a 
in  these  words :  "  Every  miner  shall,  so 
long  as  his  mine  shall  be  worked,  be 
entitled,  without  making  any  payment  for 
the  same,  to  the  exclusive  use  of  so  mneh 
surface  knd  as  shall  be  thought  necesBWj 
by  the  barmaster  and  two  of  the  gnod 
jury,  and  be  set  out  by  them  for  the 
purpose  of  laying  rubbish,  dressing  Ins 
ore,  briddling,  making  meers  or  pondi, 
and  conveying  water  thereto,  and  any 
other  mining  purposes." 

It  is  not  disputed  that  under  these 
words  the  miner  was  entitled  to  ereet 
upon  the  surface  so  set  out  for  his  exda- 
sive  use  any  buildings  necessary  or  proper 
for  mining  purposes,  such  as  those  now 
in  question  are  admitted  to  have  been, 
and  the  buildings  in  question  were  in  &et 
created  for  such  legitimate  mining  pur- 
poses upon  surface  ground  so  appropriated 
for  the  exclusive  use  of  the  defendants  or 
of  their  predecessors  in  title,  while  work- 
ing  their  mine  according  to  ihe  enstoms. 
Among  the  admissions  entered  into  be- 
tween the  parties  at  the  trial  is  one  to 
this  effect — that  **  it  has  been  the  practice 
in  the  district  for  miners  to  erect  build- 
ings and  fix  machinery  similar  to  the 
buildings  and  machinery  of  the  defen- 
dants for  mining  purposes,  and  from  time 
to  time  to  alter  and  vary  the  description 
and  character  of  the  buildings  and  ins- 
chinery  as  improvements  have  been  dis- 
covered and  introduced."    This  is,  in  mj 
judgment,  material,  not  indeed  as  adding 
anything  to  the  scheduled  enstoms  (whicm 
would  be  contrary  to  the  statute),  bat  as 
shewing  how  the  5th   of  the  schedoM 
customs    has  been    always  in   pracboe 
understood  and  acted  upon. 

Two  more  only  of  the  scheduled  ens- 
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ioms  require  to  be  mentioiied.  The  19tli 
proyides  that  if  the  barmaster  "finds 
any  mine  or  vein  neglected  and  not 
wrought,  and  not  hindered  by  water  or 
for  want  of  air,  he  may,  if  required  bo  to 
do  by  any  person  or  persons,  give  notice 
that  the  mine  will  be  forfeited  at  the 
expiration  of  three  weeks,  if  not  duly  and 
reasonably  worked  to  the  satisfaction  of 
the  barmaster  and  grand  jury,  and  no 
other  sufficient  reason  assignea  to  them, 
and  that  if,  at  the  expiration  of  that  time, 
the  mine  or  rein  is  so  worked  the  bar- 
master  may  then  give  such  mine  or  vein 
to  any  person  or  persons  willing  to  work 
the  same. ' 

The  2nd  custom  gives  the  landowner 
power  "  to  sell  and  dispose  of  the  calk, 
feagh,  spar  and  other  minerals  and  rub- 
bish (except  lead  ore),  and  to  remove  the 
same  from  his  land  so  soon  as  the  lead 
ore  has  been  extracted  from  it,  when  and 
as  often  as  he  thinks  proper,  and  when 
not  required  for  the  use  of  the  mine,  but 
not  so  as  to  destroy  or  injure  any  mineral 
property  withont  the  consent  of  the  bar- 
master  and  any  two  members  of  the  grand 
jury."  The  term  ''mineral  property," 
under  the  interpretation  clause  of  tne  Act, 
includes  *'  the  works,  rights  and  appur- 
tenances connected  with  mines  and  veins 
of  lead,  and  also  lead  ore." 

No  notice  of  the  forfeiture  was  given 
to  the  defendants  under  the  19th  custom. 
They  worked  their  mine  down  to  June, 
1872,  and  according  to  the  admissions  on 
both  sides  they  then  suspended  working 
the  mine ;  but  it  remained  till  the  com- 
mencement of  the  action — ^I  still  refer 
to  the  admissions — in  the  *'  possession  of 
the  defendants  and  registered  in  their 
names  in  the  barmaster*s  books."  In 
1873  and  1874  they  pulled  down  the 
buildings  in  question  and  sold  the  ma- 
terials together  with  the  fixed  and  unfixed 
maohineiT,  which  the  buildings  had  con- 
tained, in  1874  thej  converted  other 
baiklings  (still  standing  upon  the  land) 
to  uses  unconnected  with  mining;  and 
they  continued  so  to  use  the  latter  build- 
ings  till  the  action  was  brought.  The 
working  of  the  mine  was  never  resumed  ; 
the  fact  being  that,  although  not  ex- 
hausted, it  had  ceased  to  be  remunerative. 

There  were  upon  the  ground,  till  after 
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1874,  divers  hillocks  of  material,  raised 
from  the  mine,  composed  of  spar  and  other 
mineral  substances  containing  lead  capa- 
ble of  being  extracted,  and  it  had  been 
the  practice  of  the  defendants  and  their 
predecessors,  and  of  the  district  generally, 
to  work  and  rework  such  hillocks  by 
certain  processes  for  the  jmrposes  of 
extracting  the  lead  contained  in  them. 

Upon  these  facts,  reasoning  in  some 
degree  from  the  analogy  of  the  law  of 
removable  fixtures,  but  more  (as  it  seems 
to  me)  from  the  special  nature  of  the 
customs,  and  endeavouring  to  interpret 
those  customs  on  points  where  they  were 
not  explicit,  and  in  the  absence  of  au- 
thority, ''so  as  to  do  justice,"  Lord 
Coleridge  has  held  that  the  miners,  "hav- 
ing erected  (possibly  very  expensive) 
machinery  and  machine  houses  in  the 
exercise  of  their  own  rights  and  without 
any  reference  to  a  bargain  with  the  land- 
owner," had  a  right  to  remove  them  at 
any  time  prior  to  a  complete  abandon- 
ment of  the  mine.  The  pointy  as  fiur  as  I 
know,  is  new.  It  ought^  in  my  opinion, 
to  be  determined  on  the  same  principles 
as  if  similar  buildings  had  been  erected 
and  afterwards  removed  by  an  owner  in 
fee-simple  of  minerals  reserved  and  ex- 
cepted by  a  deedgpranting  land  subject  to 
such  reservation  and  exception  with 
power  for  the  mineral  proprietor  to  use 
the  surface  of  the  land  for  all  purposes 
incident  to  the  working  of  the  mines 
including  the  erection  for  those  purposes 
of  buildings  of  this  character.  The  rights 
of  the  Grown  and  of  the  miners,  whom  I 
regard  as  in  substance  licensees  of  the 
Grown  under  the  High  Peak  customs, 
seem  to  me  to  stand  upon  the  same  foot- 

l^ot  much  light  for  the  determination 
of  this  question  is  (in  my  judgment) 
derivable  from  the  law  of  removable 
fixtures.  Buildings  of  this  character  are 
certainly  not  removable  fixtures  as  be- 
tween landlord  and  tenant  without  a 
contract  to  that  efiect  (unless  they  come 
within  the  3rd  section  of  14  &  15  Yict. 
c.  25),  whether  they  are  erected  for  trade 
or  for  any  other  purpose.  I  do  not  dwell 
upon  this  (which  I  have  always  under- 
stood to  be  clear  law),  because  it  is  very 
satisfactorily    dealt    with    by  the    able 
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jadgment  of  Vice- Chancellor  Kindersley 
in  Whitehead  y.  Bennett  (13),  cited  by 
Mr.  Mellor  in  reply. 

Bat  the  question  in  the  present  case, 
where  the  miner  has  no  estate  at  all  in 
the  land,  where  he  is  neither  tenant  nor 
trespasser,  but  has  a  right  paramount  to 
the  title  of  the  landowner  to  impose  upon 
the  surface  for  the  purposes  of  his  mining 
operations  the  bunien  of  oarryine  such 
buildings  and  machinery  as  may  be  ne- 
cessary or  proper  for  those  operations,  as 
incident  and  appurtenant  to  his  own 
mining  property,  appears  to  me  to  be  en- 
tirely different. 

As  between  landlord  and  tenant,  the 
tenant  makes  the  buildings  which  he 
erects  part  of  that  land  in  which  he  has 
himself  an  estate  in  possession,  the  re- 
version being  in  the  landlord.  It  is  by 
virtue  of  his  tenure  of  the  land  and  of 
the  terms  of  that  tenure  that  he  is  (on 
the  one  hand)  prevented  from  pulling 
them  down.  He  cannot  commit  waste, 
and  that  is  the  only  reason  that  I  am 
aware  of  why  he  cannot  pull  them  down 
and  remove  them  during  his  term.  The 
principle  is  so  stated  by  Lord  Ellen- 
borough  in  the  case  (referred  to  during 
the  argument)  of  Elwes  v.  Mawe  (11). 
The  general  rule,  he  says,  "  on  this  sub- 
ject IS  that  which  obtains  between  heir 
and  executor,  and  that  rule  (as  found  in 
the  Year  Book)  (17th  ed.  2)  is  that,  where 
a  lessee,  having  annexed  anything  to  the 
freehold  during  his  term,  afterwards  takes 
it  away, "  it  is  waste."  But  between  the 
miner  and  landowner  under  the  High 
Peak  customs  there  is  no  privity  of  title. 
The  miner  does  not  hold  of  the  landowner, 
he  has  an  easement  over  the  land  enti- 
tling him  for  particular  purposes  to  use  the 
surface.  He  puts  then  what  he  pleases  (for 
those  purposes)  in  the  exercise  of  that 
dominant  right,  and  he  may  (as  it  seems 
to  me)  by  virtue  of  the  same  right  also 
remove  it ;  he  is  not  a  trespasser  in  so 
doing — the  doctrine  of  waste  is  inapplica- 
ble to  his  case.  In  the  absence  of  any 
positive  law  or  judicial  authority  apply- 
ing to  such  a  case  it  has  been  urged  that 
the  maxim  quidquid  plantatur  solo^  solo 
cedit  is  applicable.  I  think  that  reason 
and  principle  are  against  so  applying  it. 

Why  should  these  erections,  created 


with  the  miner's  money  for  the  miiMr*! 
purposes,  as  incident  to  his  mineral  pro- 
perty, be  treated  not  as  part  of  that 
property  but  as  accretions  to  the  estaia 
of  the  landowner  who  is  a  stranger  to  it? 
Why  should  not  the  miner's  right  to  ihe 
exclusive  use  of  that  part  of  the  siir&OB 
enable  him  to  do  with  the  materials  wliidi 
he  has  placed  upon  it,  whether  BtrDctnns 
of  brick  and  stones,  or  anything  else,  nd 
whether  fixed  into  the  ground  or  ooi, 
whatever  is  necessary  or  convenient  lor 
the  purposes  of  his  mining  operatiou^  lo 
long  (at  all  events)  as  those  opexation 
continue?      How  can  it  be  consifliait 
with  the  purpose  for  which  he  haadiiB 
right  that  the  landowner  should  be  eo- 
titled  to  come  in  and  to  say,  This  iB  fiii 
of  my  land,  you  have  made  it  ao;  itis 
now  mine  and  not  yours  P 

If  the  mine-owner  has  the  right  of 
alteration  and  removal  during  the  oon- 
tinuance  of  the  mining  operations,  I  find 
nothing  in  the  customs  of  the  High  Fbk 
from  which  I  can  infer  that  he  wiU  vk 
be  entitled  also  to  remove  the  eyne 
buildings  at  the  close  of  tibose  operationi, 
provided  he  does  so  within  a  reaaonabk 
time  and  before  his  surface  rights  have 
so  come  to  an  end  as  to  make  Um  a 
trespasser  in  law  by  remaining  upon  tiw 
land.  The  inferences  suggested  to  mj 
mind  by  the  customs  are  all  in  the  op- 
posite direction.  By  the  2nd  custom  the 
landowner's  right  to  take  away  rabbiih 
from  which  the  lead  has  been  extracted 
is  limited,  so  that  no  injury  be  done  (with- 
out consent  of  the  barmaster)  to  the 
mineral  property,  which,  in  the  sense  of 
the  Act,  includes  all  the  works  and  v^ 
purtenances  connected  with  the  mine. 
Under  the  10th  custom,  whatever  is  the 
law  on  this  subject  as  to  an  ordioaiy 
miner  must  (I  suppose)  be  equally  the 
law  as  to  the  Queen,  if  working  by  Her 
Majesty's  own  officers  the  thud  neer 
reserved  to  the  Grown.  Under  the  19ih 
section  the  mine  may  be  forfeited  and  at 
the  same  instant  of  time  may  be  g^venhr 
the  barmaster  to  another  miner ;  nor  do  I 
see  what  there  is  to  prevent  the  barmaster 
from  simultaneously  continuing  to  the 
succeeding  miner  under  the  5th  custom 
the  same  exclusive  surface  rights  over 
exactly  the  same  space  of  land  which  had 
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been  enjoyed  by  the  person  who  inoars 
the  forfeitnre.  It  is  not  pretended  that 
the  snoceeding  miner  is  in  that  ease  to 
have  the  benefit  of  the  buildings  erected 
with  his  predecessor's  money  without 
paying  for  them,  or  that  the  landowner 
(who  is  excluded  from  the  use  of  that 
part  of  the  surface  and  may  so  continue, 
asthefactsof  this  case  shew,  for  centuries) 
is  either  then  to  come  in  and  take  down 
these  buildings,  or  to  receiye  compensa- 
tion from  the  incoming  miner  for  allow- 
ing them  to  remain.  The  true  implication 
from  the  fact  that  they  were  created  by 
virtue  of,  and  were  merely  incidental  to,  a 
right  to  the  exclusive  use  of  the  surface 
hj  a  person  who  has  ceased  to  have  that 
right,  seems  to  me  rather  to  be  that  he 
not  only  may,  but  ought  to,  remove  them, 
if  he  is  required  so  to  do  by  the  person 
(whether  miner  or  landowner)  who  suc- 
ceeds to  that  right.  K  not  required  so  to 
do,  he  may  ei&er  make  his  own  terms 
with  the  succeeding  miner  or  with  the 
landowner,  or,  if  he  thinks  it  better  to 
abandon  tiian  to  remove  them,  he  may 
take  that  course. 

In  the  present  case,  the  buildings  were 
in  fact  removed  while  the  defendants 
remained  in  possession,  no  forfeiture 
having  been  declared  and  no  conclusive 
act  having  been  done  shewing  any  pur- 
pose of  abandonment,  and  there  being  at 
that  time  still  upon  the  ground  hillocks 
forming  part  of  the  mineral  property  from 
which  l^ul  might  have  been  extracted. 
The  5th  custom  does  not  say  that  the 
miner  shall  immediately  become  a  tres- 
passer upon  the  surface  when  he  ceases 
to  work  the  mine,  but  only  that  his  right 
to  the  exclusive  use  of  it  without  pay- 
ment is  to  be  **  so  long  as  the  mine  shall 
be  worked."  The  19th  custom  proves  that 
a  forfeiture  is  not  ipso  fado  incurred  at 
the  very  moment  when  the  working 
ceases,  even  when  there  is  such  a  neglect 
to  work  as  is  under  that  custom  a  just 
oaose  of  forfeitnre.  I  cannot  hold  that  at 
the  time  when  these  building^  were  re- 
moved there  had  been  any  such  complete 
abandonment  of  the  mine  (in  which  there 
was  still  lead  ore,  and  which  had  been  in 
work  for  200  years)  as  to  make  the  de- 
fendants trespassers. 

My  conclusion,  therefore,  on  the  im- 
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portant  question  raised  by  the  plaintiffs' 
appeal  is  the  same  with  that  of  Lord 
Coleridge,  and  I  think  that  the  appeal 
should  be  dismissed  with  costs. 

Upon  the  cross  appeal  I  do  not  con- 
sider it  necessary  to  say  much.  There 
was  no  forfeiture  declareid  under  the  19th 
custom,  but  I  think  that  by  pulling  down 
and  removing  the  eng^ine  house  and  other 
buildings  necessary  for  working  the  mine 
and  converting  the  buildings  which  re- 
mained into  stAbles  for  horses  and  letting 
them  for  purposes  unconnected  with 
mining  operations,  the  defendants  showed 
conclusively  their  intention  to  abandon 
the  mine ;  and  that,  having  done  so,  they 
had  no  longer  right  to  use  the  surface 
land  which  had  been  allotted  to  them 
under  the  5th  custom,  or  to  remain  in 
possession  of  it  for  other  than  mining 
purposes.  I  think  that  after  that  time 
they  have  been  properly  treated  as  tres- 

Eassers  and  as  having  abandoned  to  the 
mdowner  the  buildings  which  they 
neglected  to  remove  while  they  had  the 
right  to  do  so.  I  hold  that  any  such 
removal  ought  to  be  either  during  the 
continuance  of  the  surface  privileges,  or  at 
least  within  a  reasonable  time  after  their 
cessation. 

The  cross  appeal,  therefore,  must  also 
be  dismissed  with  costs. 

Appeal  dismissed. 


Solicitors — Qeare  &  Son*  agents  for  Wake  &  Son, 
Sheffield,  for  plaintiffs;  W.  &  J.  Flower  & 
Nussey,  agents  for  Joseph  Hall,  Castleton,  for 
defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
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Ma      23    I  MARTIN  V.   BARKER. 

Licensing  Acts — Excise  Licetice — Sale 
during  Closing  Haiirs — 37  ^  38  VicL  c.  49. 
0.3. 

[For  the  report  of  the  above  case,  see 
60  Law  J.  Rep.  M.C.  109.] 
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[IN  THE  COURT  OF  APPEAL.] 
1881.        "I 
June  16,  27.  J 

Contract — Measure    of  Damages — Be- 
motenesa. 


The  plairUiff  sent  some  horses  to  stables 
with  which  the  defendant  had  contracted  to 
supply  him  during  a  fair.  Another  person 
to  whom  the  defendant  had  subsequently 
let  the  same  stables,  turned,  with  the  assist- 
ant^ of  the  defendant's  servants,  the  plaintiff*  s 
horses  out  of  the  stables  without  their 
clothing,  and  while  they  were  standing  in 
the  defendant's  yard  until  other  stables 
could  be  procured,  some  of  them  caught  cold 
and  became  depreciated  in  value.  The  jury 
found  that  the  depreciation  in  value  was  the 
result  of  the  breach  of  contract  by  the  de* 
fendami : — Held  (by  the  Court  of  Appeal — 
dubita/nte  Bbamwell,  L.  J.),  that  the  defen- 
dant was  liable  for  the  depredalion  thus 
caused,  and  tliat  the  damage  was  not  too 
remote. 

Hobbs  V.  The  London  and  South  Western 
Railway  Company  (44  Law  J.  Bep.  Q.B. 
49  ;  Law  Bep.  10  Q.B.  Ill)  questioned. 

Appeal  from  the  judgment  of  Fry,  J., 
on  further  consideration,  after  trial  with  a 
ju^. 

The  case  is  reported  Ante,  p.  311. 

The  defendant  contracted  with  the 
plaintiff  to  provide  stabling  for  twelve 
horses  during  the  fair  at  Rugeley.  The 
plaintiff  sent  his  horses  by  rail  to  Rugeley ; 
they  were  put  into  the  stables,  but  a  few 
hours  afterwards  another  man,  to  whom 
the  defendant  had  subsequently  let  the 
same  stables,  came,  and  with  the  assist- 
ance of  a  servant  of  the  defendant  turned 
the  plaintiff's  horses  out  without  their 
clothing  and  put  his  own  into  the  stables. 
The  plaintiff's  horses  were  kept  standing 
in  the  defendant's  yard  for  some  hours 
while  the  plaintiff  was  finding  other 
stables ;  some  of  them  caught  cold,  and 
the  plaintiff  brought  his  action  to  recover 
damages  for  loss  of  market  and  depre- 
ciation consequent  on  the  horses  catching 
cold,  and  for  the  expense  he  was  put  to 
in  finding  another  stable. 

The  jury  found  that  there  had  been  a 

*  Coram   Bramwell,   L.J.;    Brott,  L.J. ;    and 
Cotton,  L.J. 


breach  of  oontraot,  that  the  oold  oftodit 
by  the  horses  was  the  result  dtbtk 
breach,  and  they  assessed  the  damagei 
for  the  injury  so  caused  at  501. 

Fry,  J.,  on  further  consideration,  ImM 
that  the  defendant  was  not  liable  for  the 
injury  suffered  in  consequence  of  the 
horses  having  caught  cold. 

The  plaintiff  appealed. 

Mclntyre  and  Marshall^  for  ihe  plain- 
tiff. 

B.  T.  Williams  and  Higgins,  for  tbe 
defendant. — Hobbs  v.  The  London  omI 
SotUh  Western  BaUway  Compani/  (1), 
Hadley  v.  Baaendale  (2),  Otaydtdi  T. 
Dethick  (8)  were  cited  and  discoflsed. 

Cur.  adv.  niL 

Bramwell,  L. J.  (on  June  27).— I  im 
much  embarrassed  by  this  case.  I  am 
not  satisfied  as  to  the  facts.  I  think  it 
must  be  taken  that  the  plamtiff  hind 
stable  room,  and  that  tbe  defendant  did 
not  find  it,  so  that  the  contract  waa 
broken.  But  then  the  rest  is  in  a  mist: 
the  plaintiff's  horses  were  received  into 
the  stables  of  the  defendant  and  then 
another  person  with  horses  turned  the 
plaintiff's  horses  out  of  the  stable  without 
their  clothing,  and  placing  himself  at  tho 
door  with  a  pitchfork,  declared  that  anj- 
one  interfering  with  him  should  incar  & 
danger  of  an  attack.  The  plaintiff's 
horses  were  accordingly  turned  out,  and 
it  would  seem  that  the  defendant  was  a 
party  to  that  in  some  way.  It  does  not 
appear  why  the  clothing  was  not  put  oat 
with  the  horses,  so  that  the  horses  stood 
unclad  in  the  yard  of  the  defendant  bf 
the  leave  of  the  defendant  while  the  plain- 
tiff was  seeking  stable  room  elsewhere. 
The  jury  found  in  effect  that  the  conduct 
of  the  plaintiff  was  not  unreasonaUe^ 
although  the  horses  did,  in  fact,  catdb 
cold.  Now  I  cannot  tell  whether  the 
horses  caught  cold  by  reason  of  their 
sudden  ejection  from  a  warm  stable— if  it 
were  so,  the  defendant  would,  I  think, 

(1)  44  Law  J.  Rep.  Q.B.  40;  Law  Bep.  10  03. 
111. 

(2)  9  Exch.  Hep.  341 ;  23  Iaw  J.  Bep.  Eiehi 
179. 

(3)  12  Q.B.  Bep.  489. 


Vol.  50.] 

M'Makon  r.  field  (App.),  Exca, 

not  be  liable ;  bat  I  do  not  think  tbat  the 
eTidence  points  to  that,  the  evidence  is 
that  tibe  horses  canght  oold  because  they 
remained  three  hoars  in  the  defendant's 
yard.     Now  it  is  difficult  to  say  that  the 
defendant  is  liable  for  this.    Did  the  de- 
fendant cause  the  horses  to  be  in  the  yard 
for  three  hours  without  clothing  ?     The 
plaintiff  without  doubt  must  be  taken  to 
have  acted  reasonably ;  but  the  case  is 
something  like  Olayards  v.  Dethich  (3) — a 
case  which,  I  may  observe,  I  think  was 
wrongly  decided,  for  the  criterion  is  not 
whether  the  plaintiff  behaved  reasonably. 
I  daresay  he  did,  just  as  one  who  leads  a 
forlorn  hope  may  act  reasonably,  for  the 
risk  may  he  one  which  he  may  act  reason- 
ably in  thinking  it  fit  to  run.     So  here, 
if  the  plaintiff  had  exercised  the  horses, 
or  had  had  them  trotted  up  and  down, 
perhaps  the  result  might  have  been  dif- 
ferent ;  but  he  chose  to  leave  them  stand- 
ing in  the  defendant's  yard,  and  so  they 
caught  cold.    If  this  case  were  left  to  me 
alone  I  should  say  that  the  plaintifE  was 
not  entitled  to  recover  this  sum  of  50Z., 
but,  knowing  the  opinion  of  the  two  other 
Lords  Justices,  I  think  I  ought  not  to 
say  so.  for  I  am  not  prepared  to  dissent 
from  their  opinion.     I  think  the  case  of 
Hohbs  V.  The  London  and  South  Western 
BaUway  Oompany  (1)  does  not  govern 
this  case.  It  was  there  said  the  measure  of 
damages  was  to  be  judged,  not  by  the 
mere   excess  of  the  walk,  but  by  the 
casualties  which  might  occur.     The  illus- 
tration was  given  of  a  person  walking 
home  who  made  a  false  step  in  the  dark. 
I  most  say  I  doubt  whether  in  such  a 
case  the  passenger  delayed  by  the  fault 
of  the  railway  company  till  it  was  dark 
might  not  recover.    The  event  which  oc- 
curred might,  I  should  think,  be  expected 
to  occur,  or  at  all  events,  it  was  not  un- 
expeotable.  The  same  thing  may  be  said  of 
a  cold  caught  in  the  circumstances  of  that 
caae;  but  it  would  be  otherwise  if  in  a 
civilised  country  the  passenger  so  delayed 
till  dark  were  assaulted  and  robbed  by 
footpads.    However,  I  think  the  one  case 
does  not  govern  the  other :  here  without 
a  breach  of  contract  the  damage  would 
not  have  arisen;  what  happened  could 
not  have  occurred  without  that  breach, 
and  although  that  breach  may  not  im- 
Vou  60.— Q3.,  GJ".  &  ExcH. 
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mediately  have  caused  it,  it  was,  however, 
the  event,  without  which  the  damage 
could  not  happen.  I  do  not,  therefore, 
dissent,  and  agree  that  the  plaintiff  must 
recover,  and  this  appeal  be  allowed. 

Brett,  L.J. — Since  the  case  of  Hadley 
V.  Baxendcde  (2)  this  question  is,  in  my 
opinion,  a  very  difficult  question,  and  that 
because  the  Court  and  not  the  jury  has  to 
decide  and  answer  a  question  of  fact. 
The  rules  in  Hadley  v.  Baxendale  (2)  are 
that  it  must  be  considered,  first,  whether 
the  damages  were  the  necessary  conse- 
quence of  the  breach ;  secondly,  whether 
they  were  the  probable  consequence ;  and, 
thirdly,  whether  they  were  in  the  con- 
templation of  the  pa^es  when  the  con- 
tract  was  made. 

The  two  last  questions  are  matters  of 
fact  which  the  Court  has  to  determine  as 
a  matter  of  law.  The  question  here  is 
whether  the  catching  cold  by  these  horses 
is  within  any  of  these  rules.  It  is  clear 
that  it  was  not  the  necessary  consequence 
of  the  breach  of  contract,  but  it  was  the 
probable  consequence,  and,  if  so,  it  was  a 
consequence  which  was  in  the  contem- 
plation of  the  parties.  The  &ots  of  this 
case  induced  the  jury  to  find  that  the 
contract  had  been  broken,  and  that  the 
damage  incurred  was  a  result  of  that 
breach.  The  antithesis  is,  Was  the 
damage  the  result  of  any  breach  of  con- 
tract, or  of  the  conduct  of  the  plaintiff? 
— and  the  fisbcts  here  caused  the  jary  to 
say  that  it  was  the  result  of  the  breach 
of  contract.  Can  it  be  said  that  that 
question  ought  not  to  be  lefc  to  the  jury  ? 
Consider  the  facts.  The  plaintiff  brought 
twelve  horses  to  Bugeley  by  rail  from 
Iroland.  He  had  taken  stabling,  and 
probably  the  stabling  was  well  known  to 
both  parties.  The  time  was  fair-time,  and 
the  defendant  then  let  the  stables  to  some 
one  else,  and  when  the  plaintiff  arrived  he 
turned  the  other  horses  out  and  put  the 
plaintiff's  horses  in.  As  was  the  in- 
evitable consequence,  the  other  man  re- 
turned, and  with  the  assistance  of  one  of 
the  defendant's  servants,  turned  the  plain- 
tiff's horses  out.  No  other  stabling  could 
be  at  once  procured  for  that  number  of 
horses,  so  Uiat  these  horses  which  had 
arrived  from  a  feverish  railway  journey 
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were  thns  pat  into  the  stable  and  remained 
there  just  long  enough  to  have  their 
clothes  removed,  and  then  were  turned 
out.  Now  this  is  a  way  in  which  no  one 
would  treat  horses  if  he  understood  any- 
thing about  them,  as  it  was  probable  and 
almost  certain  that  they  would  catch  cold 
whether  they  had  or  had  not  their  clothing 
on.  As  a  matter  of  fact  this  was  a  pro- 
bable consequence,  and  so  the  jury  have 
said.  Then  it  is  said  that  the  case  of 
Hobbs  V.  The  London  and  South  Western 
Hallway  Company  (1)  governs  this  case. 
One  is  unwilling  to  say  that  one  can  dis- 
tinguish the  facts  of  the  two  cases ;  but  I 
must  say  that  if  I  acquiesce  in  that  deoi- 
fiion  I  yet  cannot  agree  with  it. 

If  the  facts  of  that  case  are  considered 
they  must  be  considered  with  regard  to 
the  nature  of  the  station,  the  nature  of 
the  neighbourhood,  and  the  accommoda- 
tion, whether  of  conveyances  or  lodging, 
to  be  found  at  hand.  In  that  case  the 
Judges  thought  that  the  cold  caught  by 
the  passenger  was  not  the  natural  con- 
sequence of  the  breach  of  contract,  and 
that  it  was  too  remote  ?  Why  was 
it  too  remote  ?  If  there  had  been  at 
the  station  in  question  accommodation 
which  the  passengers  bad  rejected,  then 
it  would  have  been  their  own  fault,  but 
there  was  no  such  accommodation  at 
Esher  station,  so  that  they  did  what  it 
was  reasonable  and  necessary  they  should 
do.  Suppose  that  a  man  let  lodgings  to 
a  woman  and  they  turned  her  out  in  the 
middle  of  the  night  without  warm  clothing 
would  it  not  be  a  natural  consequence  that 
she  should  catch  cold  ? — and  if  he  were 
to  use  any  force  and  she  died,  he  would 
be  guilty  of  manslaughter.  However,  in 
the  case  of  Hobbs  v.  Tlie  London  and  South 
Western  Railway  Company  (1)  the  Judges 
held  that  the  consequence  was  so  im- 
probable that  the  question  ought  not 
even  to  be  left  to  the  consideration  of  a 
jury.  Perhaps  some  more  special  know- 
ledge of  that  station  was  required.  It  is, 
however,  not  necessary  to  say  more  than 
that  one  is  not  content  with  the  decision. 
But  still  there  is  a  difference,  as  it  is  a 
fact  that  people  do  get  out  and  do  walk 
home  at  night  and  do  not  catch  cold ; 
therefore  it  is  not  so  probable  or  inevitable 
a  consequence  of  the  breach  of  contract 


that  the  passenger  should  catch  cold  as 
that  the  horses  in  the  case  now  before  iu 
should  be  injured.  There  is  a  differeooe 
between  turning  a  female  out  at  night  at 
a  station  some  distance  from  home  and 
turning  out  horses  just  off  from  a  feverish 
journey  afler  putting  them  for  a  short 
time  into  warm  stables. 

It  is,  therefore,  not  necessary  to  saj 
that  I  should  not  have  decided  HobU  y. 
The  London  and  South  Western  BaHwuf 
Compa/ny  (1)  as  it  was  decided ;  bat  that 
case  is  certeinly  so  near  the  line  aa  to 
lead  one  to  find,  if  possible,  some  dis- 
tinction. The  appeal  must  be  allowed; 
but  I  do  not  consider  that  we  are  over- 
ruling  Mr.  Justice  Fry,  save  in  form,  aa 
he  and  the  jury  both  were  of  opinion  that 
the  plaintiff  should  recover  this  sam. 

Cotton,   L.J. — I  abo  agree  that  the 
plaintiff  should  recover  this  sum  of  50L 
The  question  is,    whether   the  dama^ 
suffered  is  too  remote.     It  has  been  said 
that  it  is  almost  impossible  to  lay  down 
a  line,  just  as  it  is  impossible  to  draw  a 
line  between   twilight   and  night    The 
rule  has  been  stated  to  be  that  the  in- 
jury is  one  that  may  fairly  have  been 
contemplated  as  the  possible  result  of  a 
breach  of  contract.     I   must  except  to 
that  statement  of  the  rule  as  the  parties 
to  a  contract  do  not  contemplate  a  breach 
of  that  contract.    I   should  rather  ask 
whether  the  damage  is  the  natural  and 
probable  result  of  the  breach  of  contract 
without  an  accident  intervening.    It  was 
said  in  Hobbs  v.  The  London  and  8c^ 
Western  Railway  Company  (1)  that  catch- 
ing cold  is  an  accident.    In  some  sense  it 
may  be,  but  also  in  many  circumstances 
it  cannot  properly  be  said  to  be  an  acci- 
dent.    The  question  here  then  arises,  Is 
the  damage  here  complained  of  the  pro- 
bable result,  without  accident,  of  thebreadi 
of  contract  ?    The  weather  in  May,  and 
the  difficulty  at  fair- time  of  getting  stable 
room,  are  circumstances  known  to  all, 
and  so  ought  to  bo  considered  as  having 
been  in  the  contemplation  of  the  parties 
to  the  contract;  and  that  horses  would,  if 
exposed,  catch  cold  without  any  accident 
intervening  may  also  be  considered  to  be 
in  the  same  category. 

A  doubt  occurred  to  me  whether  tiie 


MICHAELMAS  1880  to  MICHAELMAS  1881. 


50.] 

Makan  y.  FiOd  (App,),  Ejkh, 

oe  of  clothing  was  the  cause  of  the 
I  catching  cold,  and  whether  the 
dant  can  be  held  liable  for  that; 
tiftt  case  was  not  made  in  argument, 

am  of  opinion  that  it  could  not  be, 
10  servant  of  the  defendant  helped 
n  out  the  horses,  and  so  the  defen- 
wonld  be  answerable.  Whether  the 
tot  of  the  plaintiff  was  reasonable 
be  considered  with  reference  to  the 

to  which  it  relates.  The  plaintiff 
one  nothing  unreasonable,  and  the 
a;e  suffered  by  him  is  the  natural 
irobable  consequence  of  the  act  of 
fendant,  so  that  the  defendant  is  re- 
Lble.  I  do  not  consider  it  necessary 
ter  into  a  minute  examination  of 
'  T.  The  London  and  South  Western 
ay  Company  (1).  I  do  not,  however, 
r  in  the  conclusions  of  fact  which 
cmrt  there  drew. 

Appeal  aJUowed, 


in — Hamlin  &  Grammer,  agents  for  Cart- 
tit,  Chester,  for  plaintiff;  Paterson,  Snow 
oxam,  agents  for  Armishaw,  Kugeley,  for 
idant. 
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nty  Court — Rules  regulaiing — Prao 
Ejfect  of  Nonsuit— 19  8f  20  Vict,  c. 
r.  32— County  Court  Bules,  1875, 
XVI.  rule  17. 

onsuit  in  a  County  Court  is  a  bar  to 
equent  action  in  the  High  Court  for 
me  cause  of  action. 

the  County  Courts  Act,  1866  (19  ^ 
it.  c,  108),  s.  32,  five  County  Court 
t  may  be  appointed  **  to  frame  rules 
rders  for  regvlatvng  the  practice  of 
^ourttf  and  forms  oj  proceedings 
^"  and  the  rules  so  framed  are  to  be 
fed  hy  the  Lord  Chancellor. 
Order  XVL  rule  17  of  the  County 
BmleSy  1875,  ''  any  judgment  of  non- 
unless  the  Judge  othwvnse  directs, 

rom  Bramwell,  L. J. ;  Baggallaj,  L. J. ;  and 


shall  have  the  sams  effect  as  a  judgment 
upon  the  m/erits  for  the  defendant.^* 

The  plaintiff  sued  in  a  County  Court 
while  abroad,  without  giving  security  for 
costs,  as  required  by  the  rules,  and  was 
nonsuited,  the  nonsuit  not  to  be  a  bar  to 
the  re-entry  of  the  cause.  He  aftenvards 
sued  in  the  High  Court  for  the  same  cause 
of  action.  The  Judge  held  that  the  above 
rule  applied  only  to  nonsuits  on  the  merits, 
and  gave  judgment  for  the  plaintiff : — 

Held  (by  the  Court  of  Appeal),  that  the 
rule  applies  to  all  nonsuits.  Held  (by 
Baggallay,  L.J.,  and  Lush,  L.J.,  Bram- 
WBLL,  L.J.,  dissenting),  thai  the  County 
Court  Judges  had  power  to  make  the  rule, 
and  that  the  defendant  was  entitled  to 
judgment. 

This  case  was  tried  before  Mr.  Alfred 
Wills,  sitting  as  Commissioner.  At  the 
trial  judgment  was  given  for  the  plaintiff, 
and  the  defendant  appealed. 

The  question  on  which  tho  judgments 
in  the  Court  of  Appeal  turned  was  whe- 
ther a  nonsuit  in  a  County  Courfc  is  a  bar 
to  an  action  for  the  same  cause  of  action, 
subsequently  commenced  in  the  High 
Court  of  Justice.  The  circumstances 
under  which  the  question  arose,  the 
words  of  the  material  sections  and  rules, 
and  the  documents,  are  set  out  in  the 
judgment  of  Lush,  L.J. 

April  9  and  11. — Jelf  and  Archibald,  for 
the  defendant,  in  support  of  the  appeal. 
Bosa7iquet  and  Darling,  for  the  plaintiff. 

Cur.  adv.  vult. 

June  30. — The  following  judgments 
were  read: — 

Lush,  L.J. — This  action  is  brought  to 
recover  S7l.  2s.,  for  goods  sold  and  deli- 
vered. The  writ  is  dated  the  11th  of 
January,  1881. 

The  material  ground  of  defence  was 
that  on  the  5th  of  May,  1880,  the  plaintiff 
sued  the  defendant  in  the  County  Court 
of  Lichfield  for  the  same  debt,  and  that 
in  that  action  judgment  of  nonsuit  was 
given  against  him,  which  judgment  re- 
mained in  force. 

At  the  trial  of  this  action  in  the  Court 
below  a  certified  copy  of  the  entry  in  the 
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minnte  book  of  judgments  in  the  County 
Goart  was  pat  in  evidence,  and  from  this 
it  appeared  that  the  plaintiff  was  repre- 
sented at  the  trial  bj  counsel,  and  the 
defendant  by  his  solicitor ;  that  judgment 
of  nonsuit  was  given  with  costs,  but  ac- 
companied with  an  order  that  such  judg- 
ment was  not  to  be  a  bar  to  a  re-entry  of 
the  cause  for  trial. 

No  application  to  re-enter  the  cause  pur- 
suant to  such  leave,  or  to  set  aside  the  non- 
suit as  irregular,  was  made  until  long  after 
the  time  limited  for  this  purpose  by  the 
Consolidated  County  Court  Orders,  so  that 
the  nonsuit  has,  according  to  the  terms  of 
Order  XVI.  rule  17  of  those  Orders,  the 
same  effect  as  a  judgment  for  the  defen- 
dant upon  the  merits — that  is,  it  is  a  bar 
to  this  action. 

When  the  plaint  was  entered  in  the 
County  Court,  and  the  summons  applied 
for,  nothing  was  said  to  the  Registrar  to 
the  effect  that  the  plaintiff  was  out  of  the 
country,  consequently  no  security  for  costs 
was  given  or  required,  but  the  summons 
was  given  out  as  to  an  ordinary  suitor 
residing  in  England  at  the  time,  whereas, 
in  fact,  the  plaintiff  had  gone  to  America 
to  reside,  and  had  left  his  wife  to  wind 
up  his  affairs.  The  4th  of  the  Consoli- 
dated Orders  (rule  2)  prohibits  the  sum- 
mons being  issued  under  such  circum* 
stances  until  security  for  costs  has  been 
given,  either  by  a  deposit  of  money  or 
otherwise,  or  by  the  undertaking  of  a 
solicitor  to  see  them  paid. 

When  it  was  disclosed  at  the  trial  that 
the  plaintiff  was  out  of  the  country  and 
secarity  had  not  been  given,  the  learned 
Judge  of  the  County  Court  considered 
that  he  had  no  alternative  but  to  nonsuit 
the  plaintiff ;  but  he  reserved  leave  to 
re-enter  the  cause  upon  security  being 
given.  No  further  step  was  taken  by 
the  plaintiff  in  the  County  Court,  but 
eight  months  afterwards  this  action  was 
brought. 

The  learned  Judge  who  tried  this  action, 
and  whose  judgment  we  are  called  on  to 
review,  held  that  the  nonsuit  mentioned 
in  the  rule  in  question  was  a  nonsuit  on 
the  merits,  and  that  although  the  failure 
to  give  security  for  costs  might  be  a  good 
reason  why  that  action  should  fail,  it  was 
not  a  bar  to  this  action ;  and  he  gave 


judgment  for  the  plaintiff,  but  stayed 
execution  for  a  time  to  give  an  opportudty 
of  appealing. 

We  are  unable  to  agree  with  the 
learned  Judge  in  his  construction  of  the 
rule.  .  It  does  not  in  any  way  suggest 
that  any  enquiry  is  open  as  to  the  gronnd 
on  which  the  nonsuit  proceeded,  or 
whether  the  plaintiff  was  rightly  non- 
suited or  not.  The  words  are  "  any  jodg- 
ment  of  nonsuit  shall  have  the  same  effect 
as  a  judgment  for  the  defendant  upon  the 
merits.*'  We  think  we  cannot  go  behind 
the  record.  The  judgment,  if  erroneoos, 
stands  on  the  same  footing  as  an  erroneons 
judgment  for  the  defendant,  and  shonld 
have  been  appealed  against^  or  set  sside 
in  the  County  Court.  But  as  nothinj^ 
was  done  to  test  its  validity,  we  think  it 
cannot  now  be  impeached. 

On  the  argument  before  ns  a  new  pdnt 
was  started,  and  this  ultimately  became 
the  point  mainly  relied  on.  It  was,  that 
the  County  Court  Order  XVI.  role  17  was 
uUra  vires  J  and  that,  supposing  that  to  be 
out  of  the  way,  the  plaintiff  was  only 
exercising  his  common-law  right  in  bring- 
ing a  second  action.  We  reserved  onr 
judgment  in  order  to  look  into  the  statates 
under  and  in  connection  with  which  the 
Consolidated  County  Court  Orders  were 
made. 

These  Orders  were  issued  in  1875,  and 
supplemented  in  1876.     Many  of  these 
were  taken  from  the  Orders  which  were 
framed  under  the  Judicature  Act,  1873, 
and   which   were  incorporated  into  the 
Judicature  Act,  1875.     The  rule  in  ques- 
tion   is  a  copy  of  rule  6  of  the  4lBt  of 
such  Orders,  and,  like  many  others  of  the 
Consolidated  Orders,  it  was  intended  to 
assimilate   the    practice   of    the  Conntj 
Courts  to  that  of  the  High  Court.    Thej 
were  framed  by  a  committee  of  Conn^ 
Court  Judges    appointed  by    the  liffd 
Chancellor  under  the  County  Courts  Act, 
1856. 

The  words  of  the  32nd  section  of  that 
Act  are,  "  The  Lord  Chancellor  may  ap- 
point five  County  Court  Judges,  and  from 
time  to  time  fill  up  any  vacancy  in  their 
number,  to  frame  rules  and  orders  ibr 
regulating  the  practice  of  the  Courts,  and 
the  forms  of  proceedings  therein,  and  from 
time  to  time  to  amend  such  mJes  and 
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\  and  forms,  and  such  roles,  orders 
nrms,  or  amended  rules,  orders  and 
I  oertified  under  the  names  of  such 
18,  or  any  three  or  more  of  them, 
M  sabmitted  to  the  Lord  Chancellor, 
nay  allow  or  disallow  or  alter  the 

and  the  roles,  orders  and  forms, 
landed  roles,  orders  and  forms  so 
)d  or  altered  shall,  from  a  day  to  be 
i  by  the  Lord  Chancellor,  be  in 
in  every  Coonty  Coort." 
)  five  tlodges  onaoimoosly  certified 
ilea,  and  the  Lord  Chancellor  certi- 
kis  approval  of  them  and  directed 
to  come  into  force  on  the  2nd  of 
nber,  1875,  being  the  day  after  that 
liioh  the  Jodicatore  Acts  came  into 
bion. 

umaiiit  at  common  law  was  nothing 
than  a  declaration  by  the  Coort  that 
laintiff  had  made  defaolt  in  appear- 
',  the  time  to  prosecote  his  soit.  The 
on  the  postea  was,  that   "  the  said 

being  solemnly  called,  comes  not 
ioes  he  forther  prosecote  his  soit 
Bt  the  said  C  D.  It  decided  no- 
as  regards  the  matters  in  dispote,  bot 
y  got  rid  of  the  pending  action, 
[g  the  plaintiff  at  liberty  to  begin 
00,  and  this  he  might  have  done 
*  in  the  same  or  a  different  Coort, 
3t  only  to  having  the  proceedings 
1  till  he  had  paid  the  costs  tazeid 
Bt  him  on  the  nonsoit. 
3  first  Coonty  Coort  Act  (the  9  &  10 
0.  95)  authorised  the  Coort  to  non- 
he  plaintiff  or  to  give  jodgment  for 
lefendant,  if  the  plaintiff  shoold 
r  and  not  make  proof  of  his  demand 
9  satisfaction  of  the  Coort,  and  in 
'  case  to  award  costs  (section  79) ; 
ihe  89th  section  says  that  ''every 

and  jodgment  shall  be  final  and 
naive  between  the  parties,  bot  the 
)  shall  have  power  to  nonsoit  the 
iff  in  every  case  in  which  satisfac- 
proof  shall  not  be  given  to  him 
ing  either  the  plaintiff  or  the  de- 
ut  to  the  jodgment  of  the  Coort." 
isait  under  these  sections  woold  on- 
edly  have  left  the  plaintiff  at  liberty 
Dg  another  action. 
9  rule  in  qoestion  pots  a  restriction 

this  liberty,  and  sobjects  it  to  the 
ition  of  the  Jodge,  to  be  exercised 
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at  the  time  when  he  pronoonces  jodgment 
of  nonsoit.  "  Any  jodgment  of  nonsoit, 
onless  the  Jodge  otherwise  directs,  shall 
have  the  same  effect  as  a  jodgment  opon 
the  merits  for  the  defendant ;  *'  but  when 
he  does  not  otherwise  direct,  fche  role  goes 
on  to  declare  that  he  may  set  aside  the 
nonsoit  '*  in  any  case  of  mistake,  sorprise 
or  accident'' — words  large  enoogh  to 
embrace  every  contingency  to  which  the 
failore  may  be  attriboted,  which  reason- 
ably entitles  the  plaintiff  to  have  the 
validity  of  his  demand  effectoally  tried. 
It  is  more  beneficial  to  both  parties  to 
have  a  second  trial  in  the  same  action 
than  to  waste  the  costs  already  incorred 
and  begin  the  litigation  de  novo. 

Is  a  role  which  has  this  effect  covered 
by  the  aothority  given  to  the  committee 
of  Jodges  by  the  Act  of  1856,  "  to  frame 
roles  and  orders  for  regolating  the  prac- 
tice of  the  Coorts  and  the  forms  of 
proceedings  therein  "  ?  This  is  the  qoes- 
tion we  have  to  decide,  and  althoogh  we 
are  not  precloded  from  forming  oor  own 
opinion  by  the  consideration  that  these 
roles  were  framed  by  five  Jodges  of  great 
experience,  and  deliberately  and  formally 
adopted  by  the  Lord  Chancellor,  and  that 
they  have  been  accepted  and  acted  opon 
in  all  the  Coonty  Coorts  in  England  for 
more  than  five  years  withoot  any  soch 
objection  having  been  taken  before,  bot 
are  boond  to  form  oor  own  opinion  not- 
withstanding,— we  cannot  bot  hold  that 
these  considerations  ooght  to  have  great 
weight,  and  that  nothing  short  of  strong 
conviction  that  the  Act  has  been  strained 
and  that  it  will  not  bear  soch  a  constroc- 
tion  woold  jostify  os  in  declaring  the  role 
to  be  ultrja  vires. 

After  the  best  consideration  I  can  give 
to  the  case,  I  am  not  only  not  convinced 
that  the  Act  has  been  misconstroed,  bot 
am  of  opinion  that  the  Lord  Chancellor 
and  the  learned  Jodges  were  right  in  the 
view  which  they  have  taken  of  their 
aothority  onder  the  Act  of  1856. 

'^  Practice,"  in  its  larger  sense — the 
sense  in  which  it  was  obvioosly  osed  in 
that  Act — like  "procedore,"  which  is 
osed  in  the  Jodicatore  Acts,  denotes  the 
mode  of  proceeding  by  which  a  legal 
right  is  enforced,  as  distingpiished  from 
the  law  which  gives  or  defines  the  right 
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and  which  bj  means  of  the  proceeding 
the  Court  is  to  administer — the  machinery 
as  distinguished  firom  its  product. 

"  Practice  "  and  "  procedure,"  as  ap- 
plied to  this  subject,  I  take  to  be  con- 
vertible  terms. 

The  rule  in  question  is,  as  I  before 
observed,  a  copy  of  Order  XLI.  rule  6  of 
the  Bules  of  Court,  which  were  fttimed 
by  the  Judges  under  the  Judicature  Act 
of  1873,  and  adopted  as  part  of  the  Act 
of  1875.  The  particular  rule  was  origi- 
nally in  the  schedule  to  and  formed  part 
of  the  Act  of  1873.  How  is  it  regarded 
in  that  statute  ?  Is  it  regarded  as  a 
matter  of  practice  or  something  higher 
in  the  nature  of  substantive  law  r 

The  69th  section  (1),  which  declares 
the  rules  in  the  schedule  to  be  part  of  the 
Act,  says,  '^  As  to  all  matters  to  which  they 
extend  those  rules  shall  regulate  the  pro- 
ceedings in  the  High  Court,  unless  and 
until,  by  the  authority  hereinafter  pro- 
vided, any  of  them  may  be  altered  or  varied ; 
but  such  rules  shall  for  all  purposes  of  this 
Act  be  Rules  of  Court  capable  of  being 
annulled  or  altered  by  the  same  authority 
by  which  any  of  the  Rules  of  Court  may 
be  made,  altered  or  annulled  after  the 
commencement  of  this  Act." 

The  authority  referred  to  is  contained 
in  the  74th  section  (1),  by  which  the 
Supreme  Court  may  alter  or  annul  any 
Rules  of  Court  for  the  time  being  in  force, 
or  make  any  new  Rules  of  Court  for  the 
purpose  of  regulating  all  such  matters  of 
practice  and  procedure  in  the  Supreme 
Court,  or  relating  to  the  suitors  or  officers 
of  the  Court,  or  otherwise  as  under  the 
provisions  of  this  Act  are,  or  may  be, 
regulated  by  Rules  of  Court. 

And  by  the  68th  section  (1),  Rules  of 
Court  may  be  made  for  (amongst  other 
things)  "the  regulation  of  any  matters 
relating  to  the  practice  and  procedure  of 
the  said  Courts  respectively  " — the  High 
Court  and  Court  of  Appeal. 

In  these  sections  the  rules  in  this 
schedule  are  regarded  as  Rules  of  Court 
for  regulating  its  practice  and  procedure  ; 
and  apart  from  statutory  restriction  such 

(1)  Repealed— Judicature  Act,  1875  (38  &  39 
Vict.  c.  77),  8.  33.  There  are  similar  provisions 
in  sections  16  and  17  of  that  Act. 


rules  are  within  the  competence  of  ereij 
Court  to  make  for  itself. 

Rules  of  substantive  law  which  the 
Court  has  to  administer  are  enacted  and 
declared  in  the  body  of  the  Act,  and  these 
are  by  the  91st  section  to  be  "  in  force 
and  effect  in  all  Courts  whatsoeyer  in 
England  so  far  as  the  matters  to  which 
such  rules  relate  shall  be  respectiyelj 
cognisable  by  such  Courts."  Bot  the 
schedule  is  headed  ''Bales  of  Proee- 
dure,"  and  these  are  rules  for  r^pikting 
the  practice  of  the  High  Court  only,  and 
would  not  by  virtue  of  that  Act  be  ap- 
plicable to  County  Courts.  If,  therefon^ 
the  practice  was  to  be  uniform  it  was 
necessary  to  frame  rules  for  the  Conniy 
Courts  in  order  to  make  it  so. 

Surely  it  is  highly  expedient  that 
Courts  administering  the  same  law,  whose 
jurisdiction  is  in  the  main  concurrent,  ss 
far  as  it  extends,  with  that  of  the  High 
Court,  should  as  &r  as  practicable,  having 
regard  to  their  more  limited  jurisdiction, 
be  guided  by  the  same  rules  of  practioe, 
and  I  cannot  help  thinking  that  if  it  had 
been  thought  that  "  Rules  for  regolatisg 
the  practice  in  the  County  Courts*"  in 
the  Act  of  1856  meant  something  diffSffent 
from  and  short  of  "  Rules  of  Prooednre" 
in  the  Judicature  Act  of  1873,  a  fiourto 
authority  would  have  been  given  either 
in  one  of  the  Judicature  Acts  or  some 
later  County  Court  Act. 

Turning  to  the  46th  article  in  the 
schedule  to  the  Act  of  1873  we  find  ad^ 
ditional  proof  that  the  rule  in  question 
was  regarded  as  a  rule  of  "practice." 
It  is  there  associated  with  others  which 
come  within  the  narrowest  and  most 
technical  definition  of  "practice,"  ih« 
whole  article  forming  a  wholesome  provi- 
sion for  putting  an  end  to  vexations  and 
capricious  proceedings  by  which  litigation 
was  often  needlessly  prolonged  and 
rendered  needlessly  oppressive. 

That  article  forbids  a  plaintiff,  first, 
from  discontinuing  his  action  without 
leave  of  the  Court  if  he  has  taken  any 
step  after  delivery  of  the  statement  of 
defence  ;  secondly,  from  withdrawing  the 
record  without  such  leave ;  and  thirdlvt 
from  bringing  a  second  action  for  the 
same  cause  after  being  nonsuited,  except 
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leave  to  do  bo  was  giyen  him,  and 
ling  him,  instead  of  resorting  to 
pedient,  to  apply  to  set  aside  the 
)  and  proceed  to  a  second  trial  in 
ae  action.  This  latter  purpose  is 
led  by  the  rule  in  question, 
lastly,  the  same  article  forbids  the 
ant  from  withdrawing  his  defence 
le  or  in  part  without  leave, 
le  Judges  at  the  County  Courts  had 
9  power  to  adopt  these  wholesome 
h^  certainly  ought  to  have  had  it, 
I  1  before  observed,  I  cannot  help 
ig  it  would  have  been  given  them 
id  been  considered  to  be  wanting, 
these  reasons  I  am  of  opinion  that 
bjeotion  also  fails,  and  that  the 
Dnt  of  the  Court  below  must  be 
3d  and  judgment  given  for  the  de- 
t,  with  costs  both  in  this  Court  and 
art  below. 

}ALLAT,  L.J.,  concurred  with  Lush, 


KWILL,  L.J. — I  have  very  great 
Ity  in  this  case.  My  brother  Lush 
voured  me  with  his  judgment.  I 
bgree  with  him,  with  all  respect  to 
ffned  Judge  before  whom  the  case 
ied,  that  the  judgment  cannot  be 
ted  on  the  ground  on  which  it  was 

and  that  it  must  be  reversed, 
the  Couniy  Court  rule.  Order  XVL 
\  was  ultra  vires  of  those  who  made 
considering  whether  it  was  one  must 
9r  to  some  extent  Order  XLI.  rule  6 

Judicature  Orders.  This  rule  has 
\  been  a  difficulty  to  me.  It  sup- 
a  "  judgpnent  of  nonsuit ''  may  be 
There  really  in  strictness  never 
"judgment"  of  nonsuit.  No  plain- 
aKL  be  nonsuited  against  his  will. 
led  to  appear  at  the  appointed  time, 
Jly  at  nisi  prius  (I  believe  there 
other  stages  of  a  cause  in  which 
might  be  a  nonsuit),  and  his  non- 
■ance  was  recorded,  returned  to  the 

in  Banc,  and  then  judgment  was 
against  him,  that  the  defendant  go 
it  day,  &c.,  the  same  judgment,  as 
ly  other  cases — a  judgment  conse- 
on  his  not  prosecuting  his  action — 
pnent  because  he  was  nonsuit.    If 
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he  insisted  on  appearing  he  could  not  be 
nonsuit.     The   expression,  then,  "  judg- 
ment of  nonsuit"  seems  inaccurate.    But, 
setting  aside  this  difficulty,  which,  were 
it  necessary,  I  could  shew  is  not  merely 
verbal,  I  have   never  been  able  to   see 
when  under  the  other  rules  a  nonsuit  can 
happen.     I  need  not  discuss  nonsuits  be- 
fore trial.     None  are  provided  for  by  the 
rules.  Now  what  is  to  happen  at  the  trial  ? 
By  Order  XXXVI.  rule  18,  if  plaintiff 
appears  and  defendant  does  not,  plaintiff 
may  prove  his  claim.     What  is  to  hap- 
pen if  he  does  not  prove  his  claim  is  not 
said.    I  should  have  thought  verdict  and 
judgment  for  defendant,  if  the  case  were 
before  a  jury,  judgment  for  him  if  not. 
Was  it  contemplated  that  a  Yice-Chan- 
cellor  should  nonsuit  ?     Suppose  plaintiff 
insists  on  appearing.     What  is  the  use  of 
a  nonsuit  if  it  is  a  bar  to  a  future  action, 
unless  ordered  to  the  contrary.     And  if 
it  may  be,  and  is,  why  could   not   the 
power  be  given  to  the  Judge  or  Court  to 
say  that  any  judgment  of  whatever  kind 
should  not  be  a  bar  if  so  ordered  ?   How- 
ever, it  might  be  said  that  this  was  the 
object  of  the  rule,  and  that  under  the 
former  rule  22  of  that  Order,  by  which 
the  Judge  may  give  judgment  for  plain, 
tiff  or  defendant,   or  "  enter  any  other 
judgment,"  the  Judge  could  give  "  judg- 
ment of  nonsuit."     But  that  rule  22  is 
repealed,  and  in  lieu  of  it  is  a  rule  that 
the  Judge  may  '*  direct  judgment  for  any 
or  either  party,  or  adjourn  the  case  for 
further    consideration,    or    leave    either 
party  to  move  for  judgment."     This  does 
not  seem  to  authorise  "  judgment  of  non- 
suit," which  is  not  a  judgment  for  the 
defendant,   save  that   it  is  against  the 
plaintiff.     Rule  18  seems  the  only  one 
under  which   such  a  judgment  can  be 
given.     The  judgment  when  defendant 
appears   is  provided  for  by  rule  19  and 
rule  22,  now  rule  22a.     It  seems  strange 
that  such  a  judgment  can  be  given  only 
where  the  plaintiff  appears  and  the  de- 
fendant does  not.     I  cannot  but  doubt 
whether  rule  0  of  Order  XLI.  did  not 
slip  in  per  incuriam,  and  whether  it  can 
be   applied — now    especially.     However, 
there  it  is,  and  it  has  been  acted  on,  and 
probably  would  be  supported  if  possible. 
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I  shonld  have  thought  it  ultra  vires  ex- 
cept that  it  is  embodied  in  a  statute. 
Still,  however  doubtful  the  parentage, 
there  is  its  offspring,  the  County  Court 
rule,  which  we  must  now  consider. 

I  quite  agree  with  my  brother  Lush 
that  the  question  is,  Is  the  County  Court 
rule  which  is  in  question  covered  by  the. 
authority  to  frame  rules  and  orders  for 
regulating  the  practice  of  the  Courts  and 
forms  of  proceedings  therein  ?  I  need 
hardly  say  that  I  quite  agree  with  him 
that  it  is  strongly  in  favour  of  the  validity 
of  such  a  rule,  that  it  was  framed  by  five 
learned  County  Court  Judges  and  passed 
by  the  Lord  Chancellor,  and  that  it  has  been 
in  universal  operation  unchalleuged  for 
five  years.  This  would  weigh  with  much 
greater  weight  if  I  knew  that  the  rule 
had  been  made  and  certified  after  con- 
sideration of  the  question  now  before  us, 
but  probably  it  was  not — probably  the 
Judicature  rule  was  simply  adopted. 
Further,  it  assimilates  the  County  Court 
practice  to  that  of  the  High  Court,  if 
indeed  Order  XLI.  rule  6  is  operative. 
But  this  is  certain — unless  the  rule  could 
have  been  validly  made  on  the  passing 
of  the  Act  of  1856,  it  could  not  be  validly 
made  when  it  was;  would  it  have  been 
tolerated  in  1856  ?  My  difficulty  is  to 
see  how,  if  it  operates  as  contended,  it  is 
a  rule  of  procedure  or  practice  ;  how  it  is 
a  rule  which  does  not  do  more  than 
"  regulate  the  practice  of  the  Courts  and 
forms  of  proceedings  therein."  I  have 
already  made  some  remarks  on  nonsuits. 
I  agree  with  what  my  brother  Lush  says, 
but  for  and  until  this  rule  the  judgment 
of  nonsuit  authorised  by  the  first  County 
Court  Act  (9  &  10  Vict.  c.  95)  would  not 
have  precluded  a  second  action.  It  would 
have  been  no  bar  to  a  second  action. 
Why  ?  Why  was  not  a  nonsuit  in  actions 
in  the  superior  Courts  a  bar  to  a  second 
action  ?  Because  there  was  no  judgment 
on  the  matter  in  dispute ;  because  the 
matter  was  not  res  judicata ;  because  the 
maxim  Nemo  debet  his  vexari  pro  eddem 
causa  did  not  apply.  The  same  thing 
was  true  of  a  second  action  after  a  dis- 
continuance. It  was  even  true  where 
there  was  a  verdict,  unless  he  was  barred 
by  the  judgment,  as  where  the  judgment 
was  quod  (defendant)  eat  sine  die,  and 


not  quod  querent  nihU  capiat  per  hrew^ 
Cro,  Jac,  284  (2).  To  be  barred,  a  plain, 
tiff  must  have  had  a  judgment  against 
him  on  demurrer,  verdict  or  oonfesdoD, 
and  in  bar  of  his  right.  This  is  a  mle  tH 
law  consequent  on  such  judgment,  and 
to  give  such  an  effect  to  a  judgment  of 
nonsuit  is  to  alter  the  law,  and,  with  all 
submission,  to  alter  it  anomalously,  and 
to  give  an  arbitrary  effect  to  a  pro- 
ceeding, which  effect  is  without  pnndple. 
I  cannot  agree  then  with  my  brother 
Lush  that  all  that  the  rule  does  "  is  to 
put  a  restriction  on  this  liberty,"  namelj, 
of  bringing  a  second  action,  "  and  sobject 
it  to  the  discretion  of  the  Judge."  The 
rule  takes  away  this  right  in  law.  I  do 
agree  with  his  distinction  between  pno- 
tice  to  enforce  a  right  and  the  law  whidi 
gives  and  defines  the  right.  But  then  I 
ask  whether  it  is  not  the  case  that  a  man 
has  a  right  of  action,  which  the  law  sajs 
he  shall  not  lose  by  bringing  an  action 
and  being  nonsuited,  but  these  roles  ny 
he  shall  lose  thereby.  I  agree  also  that 
the  Judicature  Orders  treat  this  aa  a 
matter  of  practice ;  but  with  all  reepeci 
to  those  rules,  I  cannot  think  that  any 
implication  therefrom  can  reverse  a  mk 
of  known  existence,  and  of  which  the 
reason  and  principle  are  known.  It  was 
perfectly  competent  to  those  who  framed 
the  rules  under  the  Judicature  Act,  e?en 
without  a  statutory  effect  being  given,  to 
say  there  should  be  no  discontinnance, 
no  withdrawing  the  record,  &c.,  and  thej 
might  have  said  there  should  be  no  non- 
suit. They  might  have  added  that  any 
nonsuit  might  be  set  aside,  and  so  hare 
made  it  like  what  Order  XLI.  role  6 
says  it  is,  to  this  extent,  at  least,  thai  the 
action  might  be  resumed  in  the  same 
Court.  It  may  be  said  that  if  this  can 
be  done,  why  cannot  they  do  what  thej 
have  done?  I  say  it  is  not  the  same 
thing.  They  have  made  a  nonsuit  a  bar 
to  a  second  action  in  the  same  or  anj 
other  Court.  They  have  altered  the  law 
of  the  land.     I  think  this  was  uUra  virtt, 

(2)  But  see  the  form  of  "  JudgmeDt  on  a  non- 
suit," which  is  thus  given  in  Chitt/s  Fonns 
(10th  ed.  1866) :  "  Therefore  it  is  considered  Uat 
the  plaintiff  take  nothing  by  his  said  writ,  and 
that  the  defendant  do  go  thereof  without  day, 
&c" 
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and  that  therefore  the  jadgment  ought  to 
be  affirmed. 

I  cannot  agree  with  the  case  cited  to 
us — King  v.  Sawksworth  (3). 

Appeal  allowed.    Jtidgmentfor 
defendant. 


Solicitora — Ashnrst,  Morris,  Crisp  &  Co.,  agents 
for  W.  Morgan,  Stafford,  for  plaintiff;  Jennings, 
Son  &  Burton,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen* 8  Bench  Division.) 

1881.     1 
March  29.  >        robtnbon  v.  curry.* 
April  1, 2.  J 

Action  for  Penalty — Limitation — ^*  Party 
grieved  "  —  Common  Informer  —  QoldU 
gmUhs*  Company — Counterfeit  Hall  Marks 
—31  Eliz.  c.  5.  s.  5—3  ^  4  Will  4.  c.  42. 
*.  3—7  ^  8  Vict,  c.  22.  8.  3. 

An  action  by  an  officer  of  one  of  the 
Companies  of  Goldsmiths,  suing  for  penaU 
ties  under  section  3  of  the  7  ^B  Vict,  c.  22, 
is  not  an  action  by  a  "party  grieved^** 
within  3^4  Will.  4.  c.  42.  s.  3,  and  con- 
sequently  can  he  brought  more  than  two 
years  after  the  cause  of  action  accrued; 
nor  does  the  limitation  of  one  year  imposed 
upon  informers  suing  for  penalties  by  the 
31  Eliz.  c.  5.  8.  5  apply  to  such  an  action. 

Judgment  of  the  Queen* s  Bench  Division 
reversea. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  on  demurrer  to  a  state- 
ment of  claim. 

The  case  in  the  Queen's  Bench  Division 
is  reported,  and  the  facts  fully  stated,  Ante, 
p.  9. 

The  Queen's  Bench  Division  gave  judg- 
ment for  the  defendant. 

Jl.  Wills  and  E.  E,  Webster  (Coxon  v/ith 
them),  for  the  plaintiff. — First,  the  Gold- 
smiths' Company,  suing  for  penalties 
under  section  S  of  7  &  S  Vict.  c.  22,  are 
not  **  parties  grieved  "  within  the  mean- 

(8)  48  Law  J.  Rep.  Q.fi.  484 ;  Law  Rep.  2  Q.B. 
D.  871. 

*  Coram  Bramwell,  L.J. ;  Baggallaj,  L. J. ;  and 
Lush,  L.  J. 

You  60.— aJB.,  C.P.  &  ExcH. 


ing  of  3  &  4  Will.  4.  c.  42.  s.  3,  and  this 
action  is  not    therefore  subject  to  the 
limitation  of  two  years  imposed  by  the 
statute.      A  person  who  bought  silver 
wares  with   the  Goldsmiths*   mark  im- 
properly   put   upon  them  would    be  a 
"  party  grieved  "  according  to  the  natural 
meaning  of  those  words — not  the  com- 
pany themselves,  who  are  no  more  "  parties 
grieved"    than  the  rest  of  the  public. 
Actions    for    penalties    were    given    by 
statute  to  "  parties  grieved  "  long  before 
the  earlier  Statutes   of  Limitation  were 
passed.   As  an  instance  may  be  mentioned 
the  23  Edw.  3.  c.  6  ;  and  other  instances 
occur  constantly  down  to  the  passing  of 
the  3  <fe  4  Will.  4.  c.  42.     There  are  also 
to  be  found  numerous  instances  in  which 
a  penalty  is  given  by  statute,  not  to  the 
"party  grieved,"  or  to  a  common  in- 
former, but  to  some  public  body  for  the 
vindication  of  public  rights,  such  as  to  the 
Trinity    Honse  or    a    corporation,     the 
theory  of  legislation  being  the  same  as  in 
the  present  Act.     It  has  long  since  been 
decided  that  where  a  penalty  is  given  to 
a  specific  person  or  body,  the  penalty 
becomes  that  of  the  person  or  body,  and 
on  bringing  the  action   the  plaintiff  is 
entitled  to  costs  under  statute,  but  the 
contrary  is  the  case  with  respect  to  com- 
mon informers,  whether  suing  on  their 
own  behalf  or  qui  tarn.     The  penalty  then 
does  not  vest  until  action  brought,  and  the 
plaintiff  is  not  entitled  to  costs  by  sta- 
tute— The  Mayor  of  Plymouth  v.  Weeming 
(1),  and  the  authorities  cited  in  the  note 
to  that  case.     The  judgment  in  the  Court 
below  assumes  that  all  actions  for  penal- 
ties must  be  brought  either  by  "  parties 
grieved"     or    common    informers,    and 
decides  that  the   Act  having  given  the 
Goldsmiths'  Company  power  to  recover 
the  penalty  and  apply  it  to  their  own 
purposes,  the  company  must  be  a  party 
grieved.      But  a  party  grieved  is  not 
brought  into  existence  by  the  Act.     In 
Shinier  v.  Roberts  (2),  mentioned  by  Mr. 
Justice  Field  in  his  judgment,   there  is 
nothing  to  shew  that  the  person  suing 
was  not  a  "  party  grieved."     Mr.  Justice 
Field  was  under  a  misapprehension  in 
thinking  that  the  12  Geo.  2.   c.  2G  is 

(1)  Willes  Rep.  440. 

(2)  Buller's  Nisi  PHuf,  p.  197. 
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altogether  repealed.  Section  3  is  still  in 
force  and  a  clear  distinction  there  drawn 
between  a  party  grieved  and  a  company. 
In  Dyer  y.  Best  (3),  relied  on  by  Mr. 
Justice  Manisty,  the  action  was  by  a 
common  informer,  and  no  qnestion  socn  as 
the  present  one  really  required  to  be 
decided.  Boyce  v.  Higgins  (4),  it  is  sub- 
mitted, tells  in  favour  of  the  plaintiff. 
The  decision  is  that  where  a  party  is  only 
grieved  as  one  of  a  class  he  is  not  grieved 
within  the  meaning  of  the  Act.  QGu9 
grievance  must  be  personal  and  private. 
In  the  present  case  there  are  several 
goldsmiths'  companies  who  might  sue ;  it 
cannot  be  said  that  any  have  a  private  or 
personal  grievance. 

Secondly,  it  is  submitted  that  the  31 
Eliz.  0.  5.  s.  5  does  not  apply  so  as  to 
limit  this  action  to  one  year.  The  section 
is  aimed  at  common  informers.  In  Dyer 
V.  Beet  (3)  it  was  held  that  the  expression 
"  and  to  any  other  who  shall  prosecute  in 
that  behalf "  was  to  be  read  as  compre- 
hending cases  where  the  penalty  is  given 
partly  to  the  Queen  and  partly  to  a 
person  suing  qui  tartly  and  also  when  the 
person  sues  alone  as  informer.  The 
preamble  of  the  Act  speaks  of  common 
informers.  The  Goldsmiths'  Company 
are  clearly  not  within  the  description, 
"  any  other  who  shall  prosecute  in  that 
behalf."  They  are  one  of  a  limited  class 
to  whom  an  action  is  given,  and  the 
decision  in  Dyer  v.  Best  (3)  has  no  ap- 
plication to  them.  The  words  "  any 
other,"  &c.,  cannot  cover  all  classes  of 
penal  actions,  because  "  parties  grieved  " 
are  clearly  not  within  those  words.  '  By 
21  Jac.  1.  c.  4,  common  informers  are 
compelled  to  brin^  local  actions,  and  to 
state  in  an  affidavit  made  on  the  issue  of 
the  writ  that  the  cause  of  action  arose 
within  a  year.  Lord  Coke,  in  bis  4th 
Institute,  treats  that  Act  as  directed 
against  common  informers;  and  in  Tits 
Oiiardians  of  8t,  Leonardos,  Shoreditch  v. 
Franklin  (5),  Lord  Coleridge,  C.J.,  says 
that  corporations,  under  any  of  the  old 
penal  statutes,  could  not  be  common  in- 

(3)  36  Law  J.  Rep.  Exch.  105;  Law  Rep.  1 
Eich.  162. 

(4)  14  Com.  B.  Rep.  1 ;  23  Law  J.  Rep.  C.P.  6. 
(6)  47  Law  J.  Rep.  C.P.  727  ;  Law  Rep.  3  C.P. 

D.  377. 


formers  because  they  could  not  perform 
the  conditions  precedent  to  nudntaiiUDff 
the  action.  The  statute  7  Hen.  8.  c.  o 
imposed  limitations  upon  three  classes  of 
actions — where  the  penalty  was  forfeited 
to  the  Queen,  her  heirs  or  successors  onlj, 
where  a  common  informer  sued  for  his  own 
benefit  alone,  or  where  he  sued  for  the 
Queen  and  on  his  own  behalf.  That  Act 
was  repealed  by  the  31  Eliz.  c.  5,  whidi, 
it  is  submitted,  applies  only  to  cases 
where  the  penalty  is  forfeited  to  the 
Queen,  or  to  the  Queen  and  an  informer 
suing  qui  tarn.  It  has  no  appHoalaoD 
where  a  common  informer  sues  to  le- 
cover  the  whole  penalty  for  his  owo 
profit.  In  CuUiford  v.  Blandfwd  (6)  the 
statute  of  Elizabeth  was  held  not  to  applj 
to  a  common  informer  where  he  coud 
recover  the  whole  penalty;  so  also  in 
Ohance  v.  Adams  (7).  Then  came  Dyer 
V.  Best  (3),  which  followed  the  dedaioitt 
in  Lookup  v.  Frederick  (8)  and  BarreU  ?. 
Johnson  (9),  though  it  is  to  be  obsarved 
that  this  last  case  was  decided  upon  an 
Irish  statute  which,  though  in  termB  it 
corresponded  to  the  statute  of  Elizaheth, 
did  not  repeal  a  statute  corresponding  to 
the  7  Hen.  8.  c.  3.  It  is  submitted  that 
the  two  earlier  decisions  in  the  Ezoheqoer 
Chamber — OuUiford  v.  Blandfcrd  (6)  and 
Ohance  Y.  Adams  (7) — are  right;  and  the 
two  later — Lookup  v.  Frederick  (8)  and 
Dyer  v.  Best  (3) — are  wrong.  The  Gold, 
smiths'  Company  are  therefore  not  bronght 
within  either  the  3  <fe  4  Will.  4.  c.  42.  a.  3 
or  the  31  Eliz.  c.  5.  s.  5.  No  Statute  of 
Limitations  applies  to  this  action,  and 
where,  as  here,  the  action  is  brought  in  the 
performance  of  a  public  duty  no  great 
harm  is  likely  to  result  from  the  omiasion 
of  the  Legislature  to  impose  a  limitation. 

They  also  referred  to  BuUer^sNisi  Frm^ 
pp.  195, 196, 197  ;  Shepherd  v.  HiOs  (10) 
and  The  Oork  and  Bandon  BaUway  Oo^ 
pany  v.  Ooode  (11). 

W.  F.  Jones  and  F.  0.  Crump,  for  the 

(6)  2  Shower,  363. 

(7)  1  Baym.  77. 

(8)  4  Burr.  2018. 

(9)  2  Jones,  Irish  Exch.  C&ses,  197. 

(10)  25  Law  J.  Rep.  Exch.  6;  Law  Bep.  H 
Exch.  55. 

(11)  13  Com.  B.  B«p.  832 ;  22  Law  J.  Bep.  OP. 
198. 
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defendant. — ^The  goldsmiths'  companies 
are  "  parties  grieved  "  within  the  3  &  4 
WilL  4.  c.  42.  According  to  the  consti- 
tation  of  the  companies  each  can  only 
mark  plate  within  its  own  limits.  Thus 
the  Birmingham  company  can  only  mark 
in  Birmingham.  The  company  whose 
mark  is  connterfeited  is  the  one  that 
most  sue,  and  having  a  particular  interest 
in  its  own  mark  it  is  a  *'  party  aggrieved  ** 
within  the  statute.  Penal  actions  are 
divided  into  two  classes — those  brought 
by  *'  parties  grieved,"  and  those  by  com- 
mon informers.  The  Goldsmiths'  Com- 
pany must  come  within  one  of  these  two 
classes.  The  7  &  8  Vict.  c.  22  having 
given  the  company  the  right  to  recover 
the  penalty  and  apply  it  to  their  own 
purposes,  they  become  **  parties  grieved." 
BuUer*8  Nisi  Priua,  p.  197,  where  Shinier 
V.  BoberU  (2)  is  cited.  The  penalty  is  to 
be  applied  in  defraying  the  companies' 
expenses  in  assaying  gold  and  silver 
wares.  It  is  given  to  the  companies  in 
satisfaction  of  the  injury  done  to  them  by 
an  interference  with  gold  and  silver 
wares.  The  whole  course  of  legislation 
with  respect  to  these  companies  (begin- 
ning with  the  28  £dw.  1.  c.  20)  shews  that 
the  marking  and  stamping  of  plate  is  a 
privilege  given  to  them.  It  is  both  their 
mterest  and  their  duiy  to  sue  for  the 
penalty  if  an  offence  under  section  3  of 
the  7  &  8  Vict.  c.  22  is  committed,  and 
they  are  none  the  less  "parties  grieved  " 
because  the  interest  which  they  have  in 
their  public  capacity  is  interfered  with. 
If  the  true  construction  be  that  the  com- 
panies have  no  exclusive  territorial  area 
of  jurisdiction,  it  is  still  contended  that 
each  of  the  companies  has  an  interest  in 
the  protection  of  the  marks  of  all,  and 
where  the  penalty  is  recovered  by  one,  it 
is  recovered  in  satis&ction  of  the  injury 
done  to  aU.  If  the  companies  are  '*  par- 
ties^ grieved  "  within  the  3  &  4  Will.  4.  c. 
42  it  is  not  necessary  to  contend  that  they 
are  common  informers,  so  that  the  limi- 
tation of  one  vear  provided  for  by  the  81 
Eliz.  c.  5  applies  to  them.  But  it  is  con- 
tended that  they  must  be  subject  to  one 
or  other  of  the  limitations.  The  Legisla- 
ture cannot  have  intended  actions  like 
Uie  present  to  be  subject  to  none.  The 
81  Eliz.  c.  5  is  very  wide  in  its  terms, 
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and  is  intended  to  cover  all  classes  of 
informers.  Mr.  Justice  Blackburn,  in 
Lewis  V.  Davis  (12)  expressed  a  doubt 
whether  the  decisions  to  the  effect  that 
actions  by  parties  grieved  were  not  within 
the  31  Eliz.  c.  5  would  be  followed  in  the 
Exchequer  Chamber. 
A.  Wills  replied. 

Bramwbll,  L.J. — With  great  respect 
to  the  opinion  entertained  by  Mr.  Justice 
Field  and  Mr.  Justice  Manisty,  I  think 
their  judgpnent  cannot  be  upheld.  I 
think  the  fallacy  which  has  led  to  an 
erroneous  decision  in  the  present  case, 
and  in  Dyer  v.  Best  (3),  has  arisen  from 
supposing  that  all  actions  for  penalties 
must  be  brought  either  by  a  common  in- 
former or  by  a  party  grieved,  and,  conse- 
quently, that  everyone  who  sues  for  a 
penalty  is  within  one  or  other  of  those 
classes.  If  that  were  so  one  would  find 
words  to  bring  the  case  within  one  or 
other  of  these  categories,  but  I  cannot 
understand  how  this  can  be  said  to  be  an 
action  by  a  *'  party  grieved."  The  ex- 
pression is  not  a  technical  ona  It  is  an 
ordinary  expression,  and  the  words  must 
have  their  ordinary  meaning.  The  argu- 
ment seems,  to  be  irresistible  that  a 
"party  grieved"  is  not  brought  into 
existence  for  the  first  time  by  a  statute 
giving  a  penalty ;  he  is  supposed  to  exist 
before,  and  the  statute  gives  him  a 
remedy  on  account  of  his  grievance. 
There  may  be  cases  of  '*  parties  grieved  " 
within  the  meaning  of  a  particular  sta- 
tute, to  which  the  argument  would  not 
apply;  there  are  some  cases  no  doubt 
where  the  grievance  is  made  a  subject- 
matter  of  complaint  for  the  first  time  by 
the  statute;  but  as  a  general  rule  the 
argument  seems  irresistible.  Here  it  is 
abutted  that,  apart  from  the  statute, 
no  action  could  be  maintained  by  the 
plaintiff,  or  aU  the  goldsmiths'  com- 
panies together,  against  the  defendant. 
I  therefore  think  it  is  not  an  action  by 
a  "  party  grieved."  It  is  said  that  the 
case  is  in  a  dilemma,  because,  if  not  an 
action  by  a  **  party  gprieved,"  it  is  one  by 
a  common   informer  under  the  statute 


(12)  44  Lav  J.  Bep.  Exch.  86;  Law  Bep.  10 

Exch.  86. 
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81  Eliz.  c.  5.  The  statute  in  terms  is 
applicable  to  proceedings  by  the  Grown, 
and  to  proceedings  qui  tarn ;  and  in  terms, 
it  is  not  applicable  to  the  case  of  an  in- 
former suing  for  his  own  exclusive  benefit. 
In  the  time  of  Lord  Holt  it  was  held — 
in  OulUford  v.  Blandfard  (6) — that  the 
statute  did  not  apply  to  the  ordinary 
action  by  a  common  informer  suing  for 
his  own  benefit,  and  the  decision  was  con- 
firmed by  a  judgment  of  the  Exchequer 
Chamber,  which  has  not  yet  been  im- 
peached. If  so,  that  would  cover  this 
case,  even  supposing  the  Goldsmiths' 
Gompany  were  m  the  plight  of  common 
informers,  because  no  other  statute,  ex- 
cept the  S  &  4i  Will.  4.  c.  42,  is  applicable 
to  impose  any  limitation  upon  the  plain- 
tiff. It  is  said  to  be  inconceivable  that 
no  Statute  of  Limitations  is  applicable  to 
an  action  of  debt  by  a  conmion  informer, 
and  that  such  an  action  can  be  brought 
at  any  time  within  twenty  years. 

But  there  is  this  safegQard,  that  a  com- 
mon informer,  under  the  statute  of  James, 
must  make  an  affidavit  that  the  cause  of 
action  arose  within  a  year.  It  is  not  to 
be  assumed  that  he  would  take  a  false 
oath,  and  if  he  did  so  wilfully  or  by  mis- 
take, it  would  be  the  duty  of  the  Gourt — 
I  may  say  e,r.  debito  jiistUuv — to  set  aside 
or  stay  the  proceedings.  Looking  at  the 
words  of  the  statute  of  Elizabeth,  I  am  of 
opinion  that  they  do  not  include  the  case 
of  a  common  informer  who  is  not  suing 
qui  tarn.  They  have  been  held  not  to 
include  that  case  in  Lord  Holt's  time, 
and  I  must  prefer  the  construction  there 
put  upon  the  statute  to  that  in  Dyer  v. 
Best  (3)  and  Lookup  v.  Frederick  (8). 
Treating  the  plaintiff  as  a  common  in- 
former,  these  considerations  would  be 
enough  to  dispose  of  the  case  in  his 
favour ;  but  I  am  certain  that  persons 
suing  for  penalties  are  not  divisible  into 
two  classes  only — **  parties  grieved  "  and 
common  informers.  There  are  three 
classes,  or,  if  divided  into  two,  there  is  a 
subdivision  of  one  of  them — the  Grown, 
common  informers  (including  those  who 
sue  qui  tarn  and  those  who  sue  for  their 
own  peculiar  benefit  and  profit)  and 
bodies  suing  in  the  performance  of  a  public 
duty  as  a  kind  of  public  prosecutor, 
bringing  an  action  in  the  same  way  as  an 


indictment  might  be  preferred  where 
there  was  no  plaintiff  who  could  sue.  II 
is  said  to  be  inconceivable  that  no  limita* 
tion  of  time  should  be  imposed  on  such 
an  action.  The  answer  is  that,  if  that 
argument  were  to  prevail,  the  words 
casus  omissus  might  be  banished  firomonr 
language.  But  one  can  see  that  this  case 
is  entirely  different  from  that  of  the  com- 
mon informer  in  general.  It  is  one  thing 
where  an  informer  is  suing  wholly  fcnrhis 
own  benefit  or  qui  tarn ;  but  where  a  public 
prosecutor  is  suing,  as  it  were,  for  the 
benefit  of  the  public,  I  can  see  no  reason 
why  any  limitation  of  time  shoold  be  im- 
posed any  more  than  in  the  case  of  aa 
indictment,  if  the  Act  which  imposed  the 
public  duty,  for  the  breach  of  which  the 
indictment  was  preferred,  stated  no  limi- 
tation of  time.  To  my  mind  a  limitation 
of  time  in  the  case  of  such  an  action  u 
the  present  was  not  within  the  contem- 
plation of  the  Legislature.  It  is  not  a 
casus  omissus,  because  the  Legisktue 
were  not  dealing  with  or  thinking  of  the 
case  of  a  person  in  the  position  of  a  pab- 
lic  prosecutor  bound  to  take  proceeaingi 
for  the  protection  of  the  public. 

I  am  therefore  of  opinion  that  the  action 
is  not  one  by  a  "  party  g^eved  "  within 
the  3  &  4  Will.  4.  c.  42,  nor  one  wii^ 
the  clause  in  the  statute  31  Eliz.,  which 
deals  with  actions  qui  ta/in.  If  I  am  right 
in  l^his  view  I  should  not  think  there  was 
any  necessity  for  the  plaintiff  in  this  case 
to  make  an  affidavit  that  the  caose  of 
action  arose  within  a  year.  At  any  rate, 
if  it  was  not  made,  there  was  no  applica- 
tion to  set  aside  the  proceedings  on  that 
ground,  and  in  my  opinion  such  an  appii- 
cation  was  properly  not  made,  because,  if 
made,  it  ought  to  have  failed.  Under 
these  circumstances  I  think  the  judgment 
should  be  reversed,  and  judgment  shoold 
be  given  for  the  plaintiff. 

Baogallay,  L.J. — I  am  of  the  aame 
opinion.  The  short  question  involved  in 
this  appeal  is  whether  the  Goldsmiths* 
Gompany  in  London,  suing  for  penalties 
under  the  7  &  8  Vict.  c.  22,  are  "parties 
grieved  "  within  the  meaning  of  the  3  i 
4  Will.  4.  c.  42.  If  so,  they  must  com- 
mence their  action  within  two  years.  The 
Judges  of  the  Queen's   Bench  Divisioa 
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}f  Opinion  that  the  several  companies 
oned  in  the  Act  of  7  &  8  Vict.  c.  22 
"  parties  grieved  "  within  the  mean- 

*  3  &  4  Will.  4.  c.  42.  I  am  nnable 
rive  at  that  conclusion  for  this 
1.  The  law  affecting  these  com- 
Sy  which  are  the  subject-matter  of 
ct  7  4  8  Vict.  c.  22,  is  not  defined 
ontained  in  that  Act  alone,  but  is  to 
ind  in  that  Act  and  the  12  Geo.  2. 

I  am  of  opinion  that  the  two  Acts 
be  read  together — omitting  of  course 
portions  of  Geo.  2  as  have  from 
bo  time  been  repealed.  That  being 
9  have  got  in  the  3rd  section  of  the 
f  Qteo.  2  an  actual  indication  that 
party  grieved,"  with  reference  to 
ibject-matter  of  the  statute,  is  a  dis- 
person  from  the  company,  because 
wtion  provides  that  any  shopkeeper 
ler  person  exporting  or  exposing  for 
;old  or  silver  wares  below  their  re- 
ive standards,  shall  be  exempt  from 
ontion  if  within  fourteen  days  next 
notice  to  him  that  he  has  done  so 
oake  known  to  the  party  aggrieved 

>  warden,"  &c.,  of  the  company  the 
and  address  of  the  worker  of  the 

ty  or  of  the  person  from  whom  he 
it  them.      No  doubt  that  section 

•  to  a  different  offence  from  the  one 
I  present  case,  but  still  a  distinction 
ry  clearly  drawn  between  a  party 
ad  hj  the  act  complained  of,  and  the 
oniths*  Company,  who  are  the  autho- 

nnder  the  Act  of  7  &  8  Vict.  c.  22, 
t  the  law  in  force.  I  think  it  is 
fore  impossible  to  consider  the  com- 
**  parties  grieved  "  within  the  3  &  4 

4.  c.  42.  With  reference  to  the 
sr  suggestion  that,  if  not  limited  to 
ears  under  3  &  4  Will.  4,  the  action 
ited  to  one  year  under  the  31  Eliz. 
the  Act  of   Elizabeth  first  of  all 

>  the  action  of  the  Queen   to  two 
and  "  to  any  other  person  who  shall 

oate  in  that  behalf"  to  one  year. 
shortly  after  the  passing  of  the  Act 
}  held  not  to  apply  to  a  common  in- 
)r  suing  for  his  own  benefit,  but  to 
im  actons  only.  That  view  was 
ited  from  in  the  recent  case  of  Dyer 
st  (3),  and  it  was  held  that  the  pro- 
is  of  the  statute  applied  to  common 
ners  as  well  as  to  those  suing  qui 
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tarn.     I  confess  I  seo  much  force  in  the 
arguments  and  judgments  of  that  case. 

But,  assuming  it  to  be  a  right  decision 
and  an  authority  which  we  ought  to  re- 
cognise here,  it  appears  to  me  impossible 
to  say  that  the  Goldsmiths'  Company  are 
common  informers.  Any  person  may  sue 
as  a  common  informer.  Here  the  Act 
specifies  the  several  goldsmiths'  com- 
panies as  able  to  sue.  For  these  reasons 
1  am  of  opinion  that  the  Goldsmiths' 
Company  are  not  subject  to  the  limitations 
imposed  either  by  the  3  &  4  Will.  4.  c.  42 
or  the  31  Eliz.  c.  5. 

Lush,  L.  J. — 1  am  glad  that  the  ques- 
tion has  been  so  fully  and  elaborately  ar- 
gued, as  otherwise  1  should  not  have  been 
able  to  gain  so  clear  a  view  as  I  think  I 
now  have  gained  of  the  bearing  of  the 
particular  statutes  upon  the  particular 
facts  in  this  case.  I  have  come  to  a  very 
clear  conclusion  that  the  judgment  is  one 
that  cannot  be  upheld.  Now  it  has  not 
been  very  seriously  contended,  nor,  in  my 
opinion,  could  it  be,  that  the  limitation  of 
one  year  is  applicable  to  this  case.  That 
limitation  is  applicable  only  to  penalties 
which  are  given  to  any  person  who  sue 
for  the  same — they  belong  to  what  are 
called  *'  actions  for  profit ;"  whether  qui 
tarn  or  not  is  immaterial.  In  order  to 
come  within  the  limitation  the  penalty 
must  be  given  to  any  person — any  one  of 
the  public  who  chooses  to  sue  for  the 
penalty.  That  is  not  the  case  here :  the 
penalty  is  to  be  recovered  by  either  of 
these  specified  goldsmiths'  companies. 
Then  are  the  company  bound  as  "  parties 
grieved  "  by  the  limitation  of  two  years  H 
Now  the  3rd  section  of  7  &  8  Vict.  c.  22 
does  not  call  them  parties  grieved ;  there- 
fore if  they  are  within  the  limitation  of 
two  years  imposed  by  the  3  &  4  Will.  4. 
c.  42  they  must  be  parties  actually 
grieved — who  have  sustained  some  grief 
or  damage  by  reason  of  the  act  done  for 
which  the  penalty  is  fixed.  That  is  the 
clear  meaning  of  "  party  grieved."  It  is 
not  a  legal,  but  a  popular  term.  The 
party  grieved  must  be  one  who  has  a 
cause  of  action  as  soon  as  the  act  has  been 
committed.  Various  instances  are  to  be 
found  in  the  books  of  actions  by  '^  parties 
grieved."      Debt,  for  instance,  for  not 


566 


QUEEirs  BENCH,  OOUHOK  PLBA8  AKC  BXOHEQtTER. 


[N.& 


liobmson  v.  Curry  (App.)^  Q.B, 

setting  out  tithes — there  the  clergyman 
is  grieved  ;  debt  on  an  escape — ^there  the 
crmlitors  are  grieved  ;    debt   against    a 
sheriiOr  for  extortion — there    the  person 
against  whom  extortion  has  been  used  is 
grieved ;    and    there     are    many    other 
examples.     I  take  it  to  be  clear  law  that 
the    party    grieved    mast    be  a  person 
who  has  sustained  a  legal  loss  or  liability 
by  an  act  done  in  respect  of  which  the 
penalty  is  given.     Are  the  Gt)ldsmiths' 
Company  in  that  position  ?     The  penalty 
is  imposed  by  the  Act  npon  every  dealer 
in  gold  and  silver  wares  who  shall  ex- 
change or  expose  for  sale,  or  shall  ex- 
port or  import,  or  attempt  to  do  so,  or 
even  have  in  his  possession  without  law- 
ful excuse,  any  ware  of  gold  or  silver 
having  thereon  any  forged  or  counterfeit 
mark.     The  penalty  of  lOZ.,  which  may 
be  sued  for  and  recovered  by  any  of  the 
several  companies,  is  given,   if  one  of 
these  offences  is  committed.     Now  what 
legal  injury  has   either  of    these  com- 
panies   sustained  by  that  ? — what  pos- 
sible injury  could   occur  to  any  one  of 
the  companies  through  a  man  having  in 
his  possession,  and  selling,  gold  or  sUver 
wares  stamped  with  counterfeit  marks  ? 
The  person  who  buys  from  that  man  in 
the   belief   that  he    is    buying    articles 
stamped  with  a  genuine  mark  is  the  party 
grieved — but  no  penalty  is  given  to  him ; 
he  is  left  to  his  action  at  common  law  for 
his  remedy.     In  no  sense  can  it  be  said 
that  either  of  the  companies  are  grieved 
by  the  act  of  selling,  which  is  the  act  in 
respect  of  which  this  penalty  is  sought 
to  be  enforced.     It  seems  to  me  that  this 
Act  of  Parliament,  and  the  whole  scheme 
of  legislation  upon  the  subject,  has  been 
desigpied  for  the  protection  of  the  public. 
As  early  as  the  reign  of  Edward  1  Acts 
of  Parliament  were  passed  for  the  pro- 
tection of  the  public  against  having  gold 
and  silver  wares  sold  to  them  which  were 
short  of  the  mean  standard,  and  subse- 
quent Acts  were  passed  which  imposed, 
as  I  consider,  a  duty  upon  these  gold- 
smiths'  companies,   who    had    obtaaned 
charters  of  incorporation,  to  protect  the 
public  by  assaying  all  gold  and   silver 
plate   (except  certain  articles)  and  by 
putting  the  companies'  stamp  upon  the 
plate  in  order  to  authenticate  the  quality 


of  the  metal.  I  think  a  public  dutj  ia 
cast  upon  them  in  this  respect :  it  is  not  bjr 
way  of  profit  to  themselves.  The  718 
Vict.  c.  32  makes  it  a  felony,  for  which  t 
sentence  of  fourteen  years'  penal  senritode 
may  be  inflicted,  to  forge,  counterfeit  or 
utter,  knowing  it  to  befbrged  or  C01l1lte^ 
feit,  any  die  or  other  instrument  used  bj 
the  goldsmiths'  companies  for  marking 
gold  or  silver  ¥rares,  &c.  In  respect  w. 
criminal  proceedings  the  Act  is  mndi 
more  severe  than  the  earlier  Acts,  and  is 
clearly  passed  for  the  protection  of  the 
public.  The  section  in  question  (flec- 
tion 3  of  7  4fe  8  Vict.  c.  22)  impofles  t 
penalty  of  lOZ.  upon  every  dealer  in  gold 
and  silver  wares  who  shall  sell  or  ex-' 
change  plate  not  having  the  compenj'B 
mark  upon  it.  The  penalty  is  very  mndi 
like  the  various  summary  inflictions  to  be 
found  in  our  statutes  g^ven  to  sftuituy 
and  other  public  bodies  with  the  object  of 
enforcing  the  law  for  the  benefit  of  the 
public.  The  fair  and  true  meaning  of  the 
Act  is,  I  think,  that  the  oompamee  ve 
charged  with  a  duty  towards  tne  paUic, 
and  m  the  performance  of  that  datj  tiie 
penalty  is  to  be  sued  for  by  them.  I  do 
not  think  it  is  very  material  that  the 
statute  of  Geo,  2  is  not  repeeJed,  thoo^ 
it  is  true  that  a  distinction  is  drawn  in 
that  Act  between  "  parties  grieved  "  end 
the  companies.  The  whole  legislation  is 
for  the  better  protection  of  the  pnUic, 
not  in  the  interest  of  the  companies. 
They  have  no  interest  except  that  of  the 
public,  and  they  are  charged  with  the  dn^ 
of  protecting  the  public  by  enforcing  this 
penalty. 

I  am,  therefore,  of  opinion  that  the 
judgment  of  the  learned  Judges  of  the 
Queen's  Bench  Division  is  erroneouB,  and 
must  be  reversed. 

JudgmenJt  revened. 


Solicitors — Prideaoz  A  Sons,    for  plaintiiF;  J. 
BaDnister  Brown,  for  defendants. 
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rHE  QUEEN'S  BENCH  DIVISION.] 
.    1  HUQHES  (appellant)  v,  suthbb- 
^2.  J  LAND  (respondent). 

ypinff — Supply  of  Apprentice  hy  un- 
%  J^erwn — "  Crimping  " — Merchant 
mg  Act,  1854  (17  ^  18  Vict.  c.  104), 
--Owner  of  Ship — Contract  for  Pur- 
qf  Share  in  Ship — Equitable  Part 
'  of  Ship — Merchant  Shipping  Amende 
id,  1862  (25  8r  26  YicL  c,  63),  s,  3. 

made  a  bonafide  contra^yt  for  the 
IM  of  one  sixty-fourth  share  in  a 
i  ship  and  pail  a  deposit  thereon, 
fuenilyj  and  before  any  transfer  of 
zre,  he  supplied  an  apprentice  to  the 
wt  being  licensed  under  section  146 

Merchant  Shipping  Act,  1854.  The 
I  tf  Trade  summoned  him  for  a  penalty 
section  147 .- — Held,  that  he  tvas  not 

as  he  was  **  owner "  within  the  ex- 
%  in  sub-section  1   of  section  147, 

by  virtue  of  section  3  of  the  Mer- 
Shining  Amendment  Act,  1862,  wa^ 
read  <ks  including  equitable  owner, 

]b  was  a  Case  stated  under  20  &  21 
o.  43,  by  Sir  R.  Garden,  Alderman 
rustioe  of  the  peace  for  the  City  of 
3n,  upon  his  ref asal  to  convict  the 
iant  Sutherland  in  a  penalty  under 
n  147  of  the  Merchant  Shipping 
L854  (17  &  18  Vict.  c.  104). 
stion  146  of  that  Act  says  that  the 
1  of  Trade  may  grant  to  such  per- 
is it  thinks  fit  licences  to  engage  or 
Y  seamen  or  apprentices  for  mer- 
r  ships  in  the  United  Kingdom, 
stion  147,  sub-section  1,  provides,  **!£ 
erson  not  licensed  as  aforesaid  other 
the  owner  or  master  or  a  mate  of 
[lip,  or  some  person  who  is  bona  fide 
3rvant  and  in  the  constant  employ  of 
wner,  or  a  shipping  master  duly  ap- 
ed  as  aforesaid,  engages  or  supplies 
teaman  or  apprentice  to  be  entered 
oard  any  ship  in  the  United  King- 
he  shall  for  each  seaman  or  appren- 
o  engaged  or  supplied  incur  a  penalty 
xceeding  20Z.'' 

le  facts  were  shortly  as  follows :  In 
iquence  of  an  advertisement  inserted 
le  defendant  on  the  3rd  of  February, 
,  to  the  efEect  that  owners  of  splendid 
i  required  respectable  youths  as  ap- 


prentices, a  man  named  Aztell  called  with 
his  son  on  the  defendant  on  the  12th  of 
February,  with  a  view  of  having  the  boy 
entered  as  an  apprentice.  The  defendant 
said  that  he  had  a  ship  sailin?  in  a  fort- 
night, and  he  sent  them  to  Ime  man  who 
was  engaging  the  crew,  one  William 
Price,  with  whom  the  premium  was 
agreed  and  paid  on  the  19th  of  February, 
and  to  whom  the  boy  Axtell  was  appren- 
ticed by  deed  of  that  date. 

Sutherland  had  no  licence  from  the 
Board  of  Trade,  but  it  was  contended 
that  he  came  within  the  exemption  as 
"  owner,"  by  reason  of  the  circumstances 
following : — 

On  the  23rd  of  September,  1879,  the 
registered  owner  of  the  ship  Aphrodite 
was  Molntyre  senior. 

On  the  3rd  of  October,  1879,  Mclntyre 
senior  and  Mclntyre  junior  were  regis- 
tered as  joint  owners  of  48  shares,  and 
one  Grimond  of  the  remaining  16  shares. 
The  register  so  continued  unaltered  till 
the  4th  of  March,  1881. 

On  the  8th  of  December,  1880,  Oswald 
&  Co.  were  in  fact,  as  found  in  the  case, 
owners  of  the  ship,  and  on  that  day 
Oswald  <&  Co.  entered  into  a  contract 
with  Price  to  sell  the  ship  to  him. 

On  the  9th  of  December,  Price  agreed 
to  sell  one  sixty-fourth  share  to  the  de- 
fendant, and  on  the  1st  of  January,  1881, 
the  defendant  paid  Price  hi,  on  account  of 
such  share ;  and  it  was  found  in  the  case 
that  defendant's  purchase  was  bona  fide. 

Early  in  January,  1881,  Price  obtained 
possession  of  the  ship,  and  on  the  9th  of 
January,  Grimond  transferred  to  Price  by 
bill  of  sale  his  16  shares. 

On  the  28th  of  February,  Mclntyre, 
senior  and  junior,  by  bill  of  sale,  trans- 
ferred their  48  shares  to  Price.  On  the 
3rd  of  March  Price,  by  bill  of  sale,  trans- 
ferred one  share  to  Sutherland ;  and  on 
the  4th  of  March  Price  registered  himself 
as  owner  of  the  whole  64  shares,  and  on 
the  7th  of  March  as  managing  owner. 

A.  L.  Smith,  for  the  appellant. — The 
magistrate  ought  to  have  convicted. 
Sutherland  was  evidently  carrying  on  a 
business  of  supplying  apprentices  with- 
out a  licence.  He  was  not  "owner" 
within  the  Act.    On  the  12th  of  February, 
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wben  the  offence  was  committed,  he  had 
no  property  in  the  ship.  "  Owner"  does  not 
mean  mere  equitable  owner,  bat  one  who 
had  a  legal  property  in  the  ship  at  the 
time  when  he  supplied  the  apprentice. 
The  Liverpool  Borough  Batik  v.  Turner  (1), 
affirmed  on  appeal  (2),  shews  that  no 
equitable  title  can  override  the  statute ; 
and  as  by  section  55  the  sole  way  in 
which  a  British  ship  can  be  transferred 
is  by  bill  of  sale,  equity  will  not  decree 
specific  performance  of  a  contract  to  trans- 
fer if  the  statutory  formalities  have  not 
been  complied  with. 

The  Union  Bank  of  London  v.  Lenanton 
(3)  confirms  the  proposition  that  a  regis- 
tered  British  ship  must  be  transferred  as 
directed  by  section  55. 

[Lord  Coleridge  referred  to  Stajpleton 
V.  Hay  men  (4).] 

That  case  was  after  the  Amendment 
Act,  but  the  Judges  did  not  question  the 
correctness  of  the  previous  decision  in 
The  Liverpool  Borough  Bank  v.  Turner  (1). 
And  iu  that  case  there  was  a  transfer  by 
bill  of  sale  in  the  form  prescribed  and 
the  plaintiff  had  a  legal  title. 

The  Amendment  Act,  1862  (25  &  26 
Vict.  c.  63),  does  not  really  affect  the 
meaning  of  "owner"  in  section  147  of 
the  principal  Act,  part  3.  It  only  declares 
''  that  *  beneficial  interests,'  where  used  in 
the  second  part  of  the  principal  Act,  in- 
clude interests  arising  under  contracts 
and  other  equitable  interests,"  and  refers 
really  to  section  100.  It  therefore  only 
enables  a  man  to  enforce  equitable  con- 
tracts, but  does  not  while  they  are  not 
enforced  make  him  owner  for  the  purpose 
of  evading  the  provisions  against  crimping. 

[Lord  Coleridge,  C.J. — Is  not  a  man 
who  has  the  beneficial  interest  in  an  en- 
forceable contract  as  to  the  whole  ship, 
outside  the  mischief  of  crimping  ?J 

That  might  be  so  ;  but  here  there  was 
only  a  5Z.  deposit,  and  Price  was  after- 
wards registered  as  sole  owner. 

Meicklereid  v.  West  (5),  which  may  be 

(1)  29  Law  J.  Rep.  Chanc.  827. 

(2)  30  ibid.  379. 

(3)  47  Law  J.  Rep.  C.P.  409  ;  Law  Rep.  3  C.P. 
D.  243. 

(4)  2  Hurl.  &  C.  918  ;  33  Law  J.  Rep.  Exch.  170. 
(6)  45  Law  J.  Rep.  M.C.  91 ;  Ljiw  Rep.  1  Q.B. 

D.  428. 


cited,  only  shews  that  ''  owner  "  does  not 
necessarily  mean  '^registered  owner." 
That  is  admitted,  but  it  is  contended 
that  it  must  mean  **  leg^  owner." 

Besley  {OiU  with  mm),  for  the  defen- 
dant.— It  being  found  as  a  fact  that 
defendant  bought  honafide^  the  qnantitjr 
of  his  interest  is  immaterial.  Then  Price 
had  the  full  control  over  the  ship  in 
January ;  he  was  owner  within  Meieklmd 
V.  West  (5),  and  if  so  could  make  a  valid 
contract  with  the  defendant.  Price  was 
engaging  the  master  and  crew  in  Janouy 
and  did  engage  this  apprentice;  hewonld 
be  equally  liable  to  a  penalty  if  the  prose- 
cutor be  right. 

In  BaUhyany  v.  Bouch  (6)  this  Oouit 
held  that  the  Amendment  Act,  1862,  en- 
tirely got  rid  of  the  judgment  in  Tfte  JMwr- 
pool  Borough  Bank  v.  Turner  (1),  and  so 
a  person  beneficially  interested  in  a  ship 
is  now  to  be  treated  as  an  owner.  If  a 
ship  is  demised  for  a  long  time,  as  in 
Meicklereid  v.  West  (5),  can  it  be  said  that 
the  charterer  would  incur  penalties  for 
engaging  the  crew  ? 

A.  L.  Smithy  in  reply. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  magistrate  was  right  and  thai 
his  judgment  must  be  affirmed.  Theci^ 
cumstances  were  these  :  The  person  sum- 
moned and  whom  it  was  desired  to  con- 
vict under  section  147,  if  it  were  possible 
to  do  so,  was  a  person  who  had  un- 
doubtedly supplied  an  apprentice  to  tlw 
ship  Aphrodite,  and  the  sole  question  is 
whether  he  was  owner  within  the  excep- 
tion of  the  Ist  sub-section. 

The  act  of  supplying  the  apprentice 
was  on  the  12th  of  February,  1881.  In 
the  December  previous  a  contract  had 
been  entered  into  between  the  accused 
and  Price  for  the  purchase  and  sale  of 
one  sixty- fourth  of  the  shares  in  tlie 
ship.  Price,  the  vendor,  was  not  then  the 
registered  owner;  he  had  not  the  full 
legal  property.  He  again  had  a  contract 
for  purchase  with  Oswald  &  Co.,  who 
were  the  owners  at  the  time.  The  con- 
tract between  Price  and  Sutherland  (the 
defendant)  was  so  far  perfected  that  a 
deposit  was  paid  in  January,  and  if  equity 

(6)  Ante,  p.  421. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

/^EBICHSEN    (representative   of 

I      His  London  Agency  of  the 

1881.       I      Qreat  Northern,  Telegraph 

March  23.  j      Company  of  Copenhagen) 

(appellant)  v,   last   (sur- 
veyor  of  taxes)  (re^ondent). 

Income  Tax — Foreign  Corporation  toith 
English  Agency  —  Telegraph  Company 
transmitting  Messages  to  Foreign  Countries 
—16  ^17  Viet.  c.  34.  s.  2.  sched,  D— 
"  Profits  accruing  from  any  trade  exercised 
within  the  United  Kingdom^ 

A  foreign  telegraph  company  had  an 
agency  in  this  country,  and,  besides  cables 
and  lines  abroad,  three  m^arine  cables  with 
shore  ends  lamded  here,  through  which  it 
despatched  and  received  messages  between 
this  country  and  various  parts  of  the  world. 
The  total  charges  for  messages  hence  were 
paid  by  the  senders,  and  the  amount,  after 
deduction  by  the  Post  Office,  which  received 
the  charges  in  the  first  instance,  of  sums  due 
to  U  on  messages  from  or  to  this  country, 
was  paid  to  the  agency,  which  in  its  turn 
retained  the  sum  due  to  the  company  for 
the  transmission  of  messages  over  the  cables 
and  lines  of  the  cmnpany  and  paid  over  the 
residue  to  various  foreign  governments  and 
companies  entitled  thereto.  The  agency  was 
assessed  to  income  tax  upon  the  profits  of 
the  company  from  the  sums  so  received  by 
it.  Upon  appeal  by  the  agency  from  a 
confirmatiofi  of  such  assessment, — Held, 
that  the  company  exercised  a  trade,  employ^ 
metit  or  vocation  in  the  United  Kingdom, 
within  the  meaning  of  16  Sf\7  Vict,  c.  34, 
sched.  D,  and  that  income  tax  was  pay- 
able by  the  agency  upo7i  the  profits  accruing 
to  the  company  therefrom. 

Case  stated  under  37  Vict.  c.  16.  s.  9, 
by  the  Commissioners  for  the  general 
purposes  of  the  Income  Tax  Acts  for  the 
city  of  London. 

1.  The  Great  Northern  Telegraph  Com- 
pany of  Copenhagen  is  a  foreign  corpora- 
tion, haying  its  seat  at  Copenhagen,  and 
resident  there. 

2.  The  company  has  three  marine  cables 
in  connection  with  the  United  Kingdom — 
one  at  Peterhead,  in  Scotland,  and  two  at 
Newbiggin,  near  Newcastle.  These  cables 
are  in  connection  with   telegraph   lines 


under  the  control  of  Her  Majeeiy's  Poit 
master- General  at  Aberdeen  and  New- 
castle ;  and,  under  agreements  set  forth 
in  the  schedule  to  this  case  (1),  sepante 
wires  from  Aberdeen  i»  Newcastle,  tnd 
from  Newcastle  to  London,  have  been 
provided  by  the  Post  Office  for  the  traic 
passing  over  the  company's  said  cables  to 
and  from  the  Continent. 

3.  In  accordance  with  the  said  agree- 
ments, these  separate  wires  are  worked  hj 
the  company's  staff,  and  the  company  hu 
workrooms  with  a  staff  of  servants  at 
Aberdeen  and  Newcastle,  and  workroonu 
in  Winchester  Street,  in  the  city  of  Lon- 
don ;  and  the  rents  of  the  workrooms  and 
salaries  of  the  staff,  consisting  of  about 
forty  clerks  and  electricians,  are  paid  hj 
the  company. 

4.  Messages  sent  from  this  coontryto, 
say,  Japan,  pass  over — first,  the  lines  of 
the  Post  Office  in  this  country ;  second^, 
over  the  said  marine  cables  of  the  com- 
pany; thirdly,  over  land  lines  in  Den- 
mark belonging  to  the  Danish  Ooyem* 
ment ;  fourti^y,  cables  in  the  Baltic  be- 
longing to   the  company;  fifthly,  land 
lines  in  Russia  belonging  to  the  Rosstan 
Government;    sixthly,  cables  east  and 
south  of  Russia  belonging  to  the  com- 
pany.     Similarly,    messages    from  ibis 
country  to  various  parfcs  of  the  world  pass 
over  the  said  three  marine  cables  of  tbe 
company,  and,  subsequently,  over  cables 
and  lines  belonging  to  foreign  govern- 
ments or  to  other  companies,  or  o?er 
cables  or  lines  belonging  to  the  company 
but  having  their  commencement  bj  at- 
tachment to  cables  or  lines  not  owned  bj 
the  company. 

5.  Under  the  international  telegrapb 
convention,  to  which  the  British  Govern- 
ment has  adhered,  the  total  charges  from 
the  handing-in  station  in  the  United 
Kingdom  to  the  place  of  destination 
abroad  are,  except  as  hereinafter  stated, 
collected  and  received  by  the  Post  Office 
telegraph  department,  which  retains  oat 
of  such  total  charges  the  sums  due  to  it 
under  the  said  agreements  in  respect  of 
messages  sent  from  the  United  Kingd<mi 
to  abroad  and  received  in  the  United 
Kingdom  from  abroad,  and  hands  over 

(1 )  The  schedule  is  omitted  as  immaterial. 
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lalance  to  the  oompanyy  which  in  its 
retains  out  of  sach  balance  the  sum 
to  the  companj  in  respect  of  the 
tmissions  of  messages  over  the  cables 
lines  of  the  company,  and  pays  over 
■esidue  to  the  various  governments 
ompanies  respectively  entitled  to  the 

I 

By  special  arrangement  with   the 

Office,  the  company  receives  payment 

b  from  a  few  firms  who  desire  to  hand 

air  messages  direct  to  the  company, 

icoonnts  out  of  sach  receipts  to  the 

Office. 

The  expenses  incurred  by  the  com- 

in  the  transmission  of  messages 
the  said  separate  wires  in  the  United 
dom  exceed  the  earnings  received  by 
)mpany  in  respect  of  the  same,  and 
ofits  are  made  by  the  company  from 
186  of  the  land  lines  in  the  United 
iom. 

At  a  meeting  of  the  said  Income  Tax 
aissioners  held  on  the  23rd  of  May, 

for  hearing  appeals,  the  above- 
1  appellant  appealed  against  an  as- 
ent  of  40,0002.  for  the  year  ending 
h  of  April,  1877,  under  schedule  D 

Income  Tax  Acts,  in  respect  of  the 
1  of  the  business  alleged  to  be  car- 
at in  the  United  Kingdom  by  the 
y  of  the  company. 

Lt  was  contended  for  the  appellant 
BiS  no  profits  were  derived  from  the 
nission  of  the  messages  over  the 
lines  used  by  the  company  in  the 
d  Kingdom,  there  were  no  profits 
by  the  company  within  the  United 
iom,  and  in  these  circumstances  no 
by  to  income  tax  attached  to  the 
bny.  It  was  further  contended  for 
pellant,  that,  if  liable  at  all,  the  com- 
(through  its  agent)  was  only  liable 

assessed  in  respect  of  the  profits 
I  by  the  company  in  the  United 
iom  fr*om  the  transmission  of  mes- 
over  the  said  three  marine  cables, 
)t  frurther  or  otherwise. 
The  respondent   (the  surveyor  of 

admitted  that  the  Great  Northern 
"aph  Company  was  a  foreign  com- 
domiciled  in  Copenhagen ;  but  he 
ided  that,  as  its  agency  in  this 
y  despatched  messages  to  the  com- 
t  offices  in  Aberdeen  and  Newcastle, 


and  thence  by  its  own  cables  from  those 
places  to  Norway,  Denmark  and  Sweden, 
and  from  thence  by  the  company's  own 
wires  and  the  wires  of  foreign  govem- 
mentB  to  Russia,  China,  Japan  and  India, 
and  as  the  entire  charges  of  transmitting 
such  messages  from  this  country  were 
paid  by  the  senders  and  were  received  by 
the  agency  in  London,  the  amount  so  re- 
ceived being  70,000Z.  per  annum  (on  the 
average  of  the  three  preceding  years), 
the  company,  through  its  agent,  was 
chargeable  to  income  tax  on  the  balance 
of  profits  or  gains  arising  from  the  total 
sums  received  in  this  country  from  the 
transmission  of  messages. 

II.  The  conmiissioners,  taking  this 
view  of  the  case,  confirmed  the  assess- 
ment in  respect  of  the  entire  profits  of 
the  agency,  calculated  on  the  total  sums 
received  by  the  company  in  this  country, 
subject  to  the  production  of  accounts 
shewing  the  total  receipts  and  expendi. 
ture  in  each  year ;  whereupon  the  appel- 
lant expressed  his  dissatisfaction  with  the 
decision,  as  erroneous  in  point  of  law. 

The  question  for  the  opinion  of  the 
Court  is,  whether,  under  the  circum- 
stances herein  stated,  the  company  is 
(through  its  agent)  bound  to  make  a  re- 
turn and  is  chargeable  to  income  tax; 
and,  if  yea,  upon  what  principle  the  an- 
nual profits  of  which  the  company  is 
bound  to  make  a  return,  and  on  which  it 
is  chargeable  to  income  tax,  are  to  be 
ascertained ;  or  whether,  as  was  contended 
for  the  company,  the  company  is  not 
bound  to  make  a  return  and  is  not 
chargeable  to  income  tax. 

Bremner  (Sir  H,  8.  Oiffard  with  him), 
for  the  appellant. — The  company,  being 
a  foreign  corporation  resident  abroad,  is, 
if  liable  at  all,  liable  only  under  that 
clause  of  16  &  17  Vict.  c.  34,  sched.  D, 
which  makes  income  tax  payable  **in 
respect  of  the  annual  profits  ....  ac- 
cruing to  any  person,  .  .  .  whether  a 
subject  of  Her  Majesty  or  not,  although 
not  resident  within  the  United  Kingdom, 
from  any  ....  trade,  employment  or 
vocation  exercised  within  the  United 
Kingdom."  And  that  clause  does  not 
support  the  assessment  appealed  from 
or  any  assessment  whatever  upon  the 
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company.  First,  as  to  the  assessment  ap- 
pealed from,  and,  in  particalar,  as  to  so 
much  of  it  as  assesses  not  merely  profits 
divisible  among  the  shareholders  of  the 
company,  bat  the  total  sum  handed  oyer 
(as  stated  in  paragraph  5  of  the  case)  by 
tho  Post  Office  to  the  company,  including 
what  the  company  is  bonnd  to  hand  oyer 
and  does  hand  over  to  foreign  govern- 
ments and  companies. 

{^Sir  H,  James  (Attoniey-Oenercd), — 
Income  tax  is  not  claimed  npon  anything 
bat  the  profits  divisible  among  the  share- 
holders of  the  company.] 

Secondly,  as  to  so  mach  of  the  com- 
pany's receipts  in  this  country  as  may  be 
attributable  to  the  transmission  of  mes- 
sages by  cables  and  lines  of  the  company 
abroad,  not  connected  with  this  country 
save  through  cables  or  lines  not  belong- 
ing to  the  company.  That  part  of  the 
company's  receipts  clearly  cannot  be  said 
to  be  earned  here,  and  the  company  is  not 
taxable  thereon — SuUy  v.  The  Attorney- 
Oeneral  (2).  Thirdly,  as  to  the  only 
remaining  part  of  the  company's  profits, 
namely,  such  profits  as  it  may  derive  from 
its  three  marine  cables  touching  this 
country.  Such  profits,  likewise,  cannot 
be  said  to  be  earned  here — to  be  *^  profits 
accruing  from  any  trade,  employment  or 
vocation  exercised  within  the  United 
Kingdom."  Railway  companies  are  held 
to  carry  on  their  business  where  their 
business  is  controlled  —  Brown  v.  The 
London  and  North  Western  Railway  Gom» 
pany  (3).  This  company  carries  on  busi- 
ness at  Copenhagen,  not  here. 

Sir  H.  James  {Attorney -Oeneral)  (SirF. 
Herschell  (SolicUor-Oenerdl)  and  Dicey  with 
him),  for  the  respondent. — The  company 
exercises  a  trade  in  this  country,  and  must 
accordingly  be  assessed  on  the  profits  ac- 
cruing to  it  from  the  trade  so  exercised. 
The  company  by  its  agents  in  this  country 
makes  contractis  for  the  transmission  of 
messages  from  this  country,  receives 
money  for  transmitting  the  messages 
and  transmits  the  messages.  Though 
part  of  what  is  done  in  relation  to  the 
messages  may  be  done  elsewhere,  still  the 

(2)  6  Hupl.  &  N.  711 ;  29  Law  J.  Rep.  Exch. 
464. 

(3)  4  Best  &  S.  326 ;  32  Lav  J.  Rep.  Q.B. 
318. 


trade  is  exercised  here.     The  facia  in 
Sully  V.  The  Attomey-Oeneral  (2)  wen 
very  different  from  those  of  the  present 
case  ;  and  so  far  as  that  case  is  an  autho- 
rity in  the  present  one  it  makes  in  fovomr 
of  the  Crown,  for  the  profits  in  qnestioa 
in  this  case  *'come  home"  to  the  com- 
pany here.     The  severableness  of  the  boa* 
ness  carried  on  here  from  the  bosineflB 
carried  on  by  the  company  ebewhere  is 
shewn,  if  authority  be    needed^  by  Th$ 
Attomey-Oeneral   v.  Alexander    (4)  and 
Oilbertson  v.  Fergttson  (6). 

BremneTy  in  reply. — The  trade  is  ex8^ 
cised  at  Copenhagen.  The  profits  "come 
home  "  to  the  company  there. 

LiNDLBT,  J. — I  am  of  opinion  that  the 
contention  on  the  part  of  the  appellant  is 
not  sustainable ;  that  k  to  say,  I  am  of 
opinion  that  the  company  is  liable  to  in- 
come tax  upon  the  profits  accraing  to  it 
from  the  business  which  it  carries  on  in 
this  country. 

The  company  is  resident  in  Denmark, 
and  in  a  sense    carries  on  its  bosintts 
there.     It  has  three  marine  cables  with 
shore  ends  landed  in  this   country,  and 
therefore  has  property  in   this  oataAej 
which  is  essential  to  i&  business.    It  hai 
also  other  cables  and  lines :  thus,  measegeB 
from  this  country  to  Japan,  according  to 
paragraph  4  of  the  case,  pass,  first,  over 
the  Post  Office  lines  in    this   country; 
secondly,  over  one  or  other  of  the  com- 
pany's three  marine  cables  landed  in  this 
country  ;  thirdly,  over  land  lines  bekmg- 
ing  to  Denmark,  again  over  cables  belong- 
ing to  the  company,  afterwards  over  land 
lines  belonging  to  Bussia,  and  then  agam 
over  cables  belonging  to  the  companj. 
The  business  is  carried  on  thus :  The  total 
charges  for  the  transmission  of  messages 
to  the  destination  abroad  are  (in  genoil) 
received  by  the  Post  Office,  which  retains 
thereout  the  sums  due  to  it  and  hands 
over  the  balance  to  the  company,  which 
in  its  turn  retains  what  is  due  to  it,  and 
hands  over  the  residue  to  the  vaiioos 
governments     and     companies    entitled 
thereto.    No  question  arises  as  to  the 

(4)  44  Law  J.  Bep.  Ezch.  3 ;  Law  Eep.  10 
Exch.  20. 

(6)  49  Law  J.  Rep.  Exch.  686 ;  Law  Rap.  6Ei. 
D.  57. 
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io  handed  oyer  by  the  company,  the 
1  making  no  claim  against  the  com- 
ic income  tax  thereon.  The  qnes- 
)lateB  to  the  moneys  remaining  in 
Ads  of  the  company,  and  is,  whether 
)mpany  is  liable  to  income  tax  as 
ng  on  business  in  the  United 
lorn  or  haying  property  in  theUnited 
lom. 

^er  think  that  in  a  general  sense 
mpany  carries  on  business  at  Copen- 
y  not  in  the  United  Kingdom.  But 
9  not  follow  that  for  the  purposes  of 
xsit  of  Parliament  the  company  does 
my  on  business  here,  or,  in  the 
i  of  the  Act,  exercise  a  trade,  em- 
Bnt  or  yocation  within  the  United 
lom.  And  it  seems  to  me  that  it 
.  be  a  strong  thing  to  say  the  com- 
does  not  receiye  profits  from  a  trade 
sed  within  the  United  Elingdom. 
)  cases  do  not  help  us  much.  The 
Ottoman  Bank  cases — The  Attorney- 
(d  y.  Alexander  (4)  and  OUbertson 
rguBon  (5) — are  unlike  the  present 
n  the  questions  which  were  there 
used.  Again,  Stdly  y.  The  Attorney- 
al  (2)  was  a  yery  different  case  from 

The  claim  made  by  the  Crown  in 
case  was  an  attempt  to  make  a 
ler,  resident  in  this  country,  of  an 
ioan  firm  pay  income  tax  upon  the 
I  profits  of  the  firm,  though  none 
Bdhere. 

hink  this  company  is  liable  to  pay 
le  tax  on  the  profits  accruing  to  it 
the  trade  which  it  exercises  within 
nited  Kingdom.  How  to  ascertain 
profits  is  a  matter  which  we  are  not 
«ent  called  upon  to  determine. 
iJiiAMS,  J.  —  I  am  of  the  same 
m.  This  company,  though  not  resi- 
in  the  United  Kingdom,  but  at 
ihagen,  and  carrying  on  business  at 
ihagen,  exercises  (within  the  mean- 
f  the  Act  of  Parliament)  a  trade 
a  the  United  Kingdom,  consisting 
seiying  and  transmitting  messages, 
ownerahip  of  the  cables  is,  I  think, 
iterial ;  whether  the  company  owns 

or  hires  them  or  pays  toll  for  the 
f  them  is,  I  think,  of  no  importance. 
cmlj  question  for  us  is  whether  the 
aaaj  exercises  a  trade  here. 
kTBlw,  J. — I  am  of  the  same  opinion. 
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And  I  cannot  think  there  can  be  any  dif- 
ficulty in  ascertaining  the  profits  accruing 
to  the  company  from  the  business  carried 
on  here. 

Judgment  for  the  respondent  (6). 


Solicitors — Ashurst,  Morris,  Crisp  &  Co.,  for  ap- 
pellant ;  Solicitor  of  Inland  Kevenue,  for  re- 
spondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

Tthb  attorney-general  v.  the 


1881. 


<     metropolitan  railway  com- 

PANY. 


June  1.   ] 

Bailway  Passenger  BxUy — Cheap  Trains 
Act  (7^8  Vict,  c.  85.  ss,  6  and  9)— Ex- 
emption from  Duty  —  Third-Class  Pas- 
senger. 

To  constitute  a  train  complying  in  other 
respects  with  the  statutory  requirements  a 
cheap  train  within  section  6  of  7  ^  8  Vict, 
c.  85,  entitling  the  railway  company  to  ex- 
empt io7i  from  passenger  duty  under  section 
9,  no  third-class  passenger  must  be  charged 
m^yre  than  the  pa/rliam^ary  fare. 

This  was  an  information  by  the  Grown 
against  the  Metropolitan  Bailway  Com- 
pany under  section  4  of  5  &  6  Vict.  c.  79 
(1),  in  respect  of  passenger  duty,  from 
which  the  latter  had  claimed  exemption, 
alleging  that  the  fares  were  those  of  third- 
class  passengers  carried  on  their  line  by 
cheap  trains  within  the  meaning  of  7  &  8 

(6)  The  order  entered  was  (formal  parts 
omitted)  as  follows :  "The  Court  decide  that  the 
company,  through  its  agent,  is  bound  to  make  a 
return,  and  is  chargeable  to  income  tax  on  the 
balance  of  profits  or  gains  arising  from  the  total 
sums  received  in  this  country  from  the  transmis- 
sion of  messages,  and  confirm  the  determination  of 
the  said  commissioners." 

(1)  By  5  &  6  Vict.  c.  79.  s.  2,  duties  on  pas- 
sengers conveyed  upon  railways  were  directed  to  be 
levied  as  set  forth  in  the  schedule,  namely,  "  for  and 
in  respect  of  all  passengers  conveyed  for  hire  upon 
or  along  any  railway  a  duty  at  and  after  the  rate 
of  5/.  for  every  100/.  upon  all  sums  received  or 
charged  for  the  hire,  &re  or  conveyance  of  all 
such  passengers.*' 
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Yict.  0. 85.  s.  9  (2),  at  a  rate  not  exceeding 
one  penny  per  mile. 

The  facts  appearing  on  the  information 
and  answer  were  shortly  these:  Before 
1873  the  railway  company  ran  one  cheap 
train  each  way  in  the  early  morning  in 
compliance  with  section  6  of  7  &  S  Vict. 
c.  85  (3),  as  was  admitted  by  the  Crown, 
who  made  no  complaint. 

From  1873  to  1878  the  morning  cheap 
train  was  discontinued,  and  the  company 
then  issued  one  ticket,  and  after  a  time 
two  tickets,  at  the  prescribed  parlia- 
mentary fare  from  each  station  to  every 
other  station  by  each  train  thronghont 
the  day.  They  then  claimed  exemption 
from  the  passenger  duty  in  respect  of  all 
passengers  travelling  by  all  their  trains 
at  less  than  one  penny  per  mile.  After 
1878  they  abandoned  this  restriction, 
and  issued  any  number  of  tickets  at  the 
parliamentary  rates  by  every  train  to 
persons  askmg  for  them;  but  having 
provided  two  sorts  of  tickets  called  third- 

(2)  7  &  8  Vict.  c.  85.  8.  9 :  *'  That  no  tax  ahall 
be  levied  upon  the  receipts  of  any  railway  com- 
pany £rom  the  conveyance  of  paasengera  at  fares 
not  exceeding  one  penny  for  each  mile  by  any 
such  cheap  train  as  aforesaid.'' 

21  &  22  Vict.  c.  75,  enacU :  "That  for  frac- 
tions under  one  mile  a  third-class  passenger  in 
the  cheap  trains  may  be  charged  a  penny." 

(3)  By  7  &  8  Vict.  c.  85.  s.  6,  it  was  enacted  : 
"  That  all  passenger  railway  companies  shall,  by 
means  of  one  train  at  the  least  to  travel  along 
their  railway  &om  one  end  to  the  other  of  each 
trunk,  branch  or  junction  line  belonging  to  or 
leased  by  them,  so  long  as  they  shall  continue  to 
carry  other  passengers  oyer  sudi  trunk,  branch  or 
junction  line,  once  at  the  least  each  way  on  eveiy 
week  day  provide  for  the  conveyance  of  third- 
class  passengers  to  and  from  the  terminal  and  other 
ordinary  passenger  stations  of  the  railway  under 
the  obligations  contained  in  their  several  Acts  of 
Parliament,  and  with  the  immunities  applicable 
by  law  to  carriers  of  passengers  by  railway,  and 
also  under  the  following  conditions;  that  is  to 
say: — 

**  The  fare  or  charge  for  each  third-class  pas- 
senger by  such  train  shall  not  exceed  one  penny 
for  each  mile  travelled." 

Section  T:  "That  if  any  railway  company 
shall  refuse  or  wilfully  neglect  to  comply  with  the 
provisions  of  this  Act  as  to  the  said  cheap  trains 
within  a  reasonable  time,  or  shall  attempt  to  evade 
the  operation  of  such  order,  such  company  shall 
forfeit  to  Her  Ms^'esty  a  sum  not  exceeding  201, 
for  every  day  during  which  such  refusal,  neglect 
or  evasion  shall  continue." 


class  and  parliamentary  respectively,  the 
practice  was,  if  a  passenger  asked  for  a 
third-class  ticket  to  give  him  the  former, 
the  price  of  which  was  in  some  oases  at 
the  rate  of  Sd,  a  mile,  and  only  if  lie 
asked  for  a  "parliamentary   ticket,"  n 
nomine,  to  give  him  the  latter  at  the  one 
penny  a  mile  rate.     The  carriages  for 
persons  holding  either  sort  of  ticket  wen 
the  same.     Thus  all  their  trains  being 
alleged  to  be  cheap  trains  within  the  Act, 
the  company  had    obtained    exemption 
from  duty  in  respect  of  all  &re8  under 
one  penny  a  mile. 

It  appeared  that  although  the  parlia- 
mentary fare  was  less  than  the  third-ekn 
fare  for  short  distances,  as  between  Aid- 
gate  and  Edgware  Boad  and  intermediBie 
stations,  the  two  were  equal  at  FniA 
Street  or  Bishop's  Boad,  and  beyond,  the 
parliamentary  fare  exceeded  the  ifaird- 
class. 

The  company  would  thus  obtain  ezemp- 
tion  in  respect  of  the  third-class  long  di* 
tanoe  fares. 

The  AUamey-Oeneral  {Sir  H.  Jmm) 
{The  Solidtor-Oeneral  and  A,  V.  DiMf 
with  him),  for  the  Grown,  argued  that 
the  company  did  not  by  any  of  the  above 
modes  comply  with  the  Act ;  and  that  if 
the  exemption  was  to  be  claimed  the  train 
must  be  "  such  cheap  train  "  within  the 
Act — that  is,  no  third-class  passoigen 
must  be  charged  more  than  one  penny  a 
mile. 

Benjamin  and  Henry  Fellowi,  for  the 
company. — The  public  have  had  M  ac- 
commodation, and  the  preamble  shews 
that  the  object  was  to  provide  for  the 
travelling  of  the  poorer  classes  cheaply* 
The  sections  must  be  construed  in  thit 
spirit,  and  the  words  "  third-class  psa- 
sengers "  in  section  6  must  be  read  tf 
meaning  the  poorer  class  who  travel  at 
one  penny  a  mile.  In  section  9  (2),  the 
word  is  simply  "passenger."  In  2^ 
Attorney 'General  v.  The  North  Lonim 
Railway  Company  (4),  Amphlett,  B.,  says 
there  is  no  definition  of  "  third-class  pas- 
senger "  in  the  Act,  and  we  think  it  wonld 
be  unreasonable  to  hold  that  the  qaestioD 

(4)  43  Law  J.  Rep.  Ezch.  223 ;  Law  Bep.  9 
Exch.  at  p.  334« 
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ter  a  person  is  a  third-class  pas- 
r  shoald  depend  on  the  number 
1  to  his  carriage  or  ticket.''  Again, 
words  are  constmed  strictly  the 
my  wonld  not  be  able  to  have  any 
it  second-class  carriages  or  &res  by 
ip  trains." 
\  Attomey-Oeneral  was  not  heard  in 


DDLBSTON,  B. — It  scems  to  me  that 
ciB  &6  Vict.  c.  79  provides  that 
n  daties  shoald  be  levied  npon  pas- 
rs  conveyed  npon  a  railway  at  a  rate 
ioned  in  the  schedule.  Then  7  &S 
0. 85y  by  section  9  (2),  exempts  from 
ion  the  receipts  of  railway  companies 
.e  conveyance  of  passengers  at  fares 
coeeding  one  penny  per  mile  by  any 
cheap  train  as  aforesaid.  What  is 
lass  of  train  which  is  exempted? 
which  comes  within  the  6th  section. 
toonsel  for  the  railway  company  here 
been  bound  to  admit  that  the  trains 
estion  do  not  in  terms  come  within 
bh  section,  for  the  fare  for  each  third- 
passenger  cannot  be  said  not  to  ex- 
one  penny  per  mile,  but  they  con- 
that  they  come  within  the  spirit  of 
ict.  We  have,  however,  to  decide 
ding  to  what  is  enacted  not  accord- 
>  what  mi^ht  have  been,  and  looking 
9  words  of  the  5th  clause  of  the  6th 
m  I  find  that  one  of  the  principal 
itnents  of  cheap  trains  is  that  the 
for  each  third-class  passenger  shall 
exceed  one  penny  a  mile.  As  these 
I  are  not  within  the  6th  section  it 
78  that  they  are  not  entitled  to  ex- 
ion  within  the  9th.  I  have  already 
lated  that  I  do  not  think  section  7  (3) 
BB  in  any  way  so  as  to  relieve  the  rail- 
oompany  from  payment  of  this  duty, 
if  under  that  section  they  are  liable 
nalties. 

WKDfS,  J. — I  am  of  the  same  opinion, 
quite  clear  that  the  railway  company 
iable  to  duty  unless  they  can  bring 
selves  within  the  exemption.  The 
argument  that  could  be  addressed  to 
IB  really  to  the  effect  that  although 
x>mpany  had  not  complied  with  the 
te,  they  had  given  the  public  a  good 
more  accommodation  than  if  they 
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had  done  so.  But  we  have  to  look  at  the 
Act  of  Parliament  as  it  is  before  us,  and 
by  its  provisions  the  exemption  only  ap- 
plies to  such  cheap  trains  as  are  pointed 
out  by  section  6,  and  which  these  are 
not. 

Jiidgm&nifor  the  Oroum, 


Solicitors  —  The  Solicitor  to  Inland  Bevenue, 
for  the  Crown  ;  Borchells,  for  the  railway  com- 
pany. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881.        1 
May  23,  24.   >        cave  v.  hastinqs. 
June  3.     J 

Contract — Writing — Statute  of  Frauds 
(29  Oar.  2.  o.  3),  s.  4i— Parol  IdentifieaHon 
of  ^^Arrangement**  with  Agreement  in 
Writing, 

In  on  OtctionfoT  breach  of  an  agreement 
for  the  hire,  at  a  monthly  paymerUf  of  a 
ca/rriage  of  the  plaintiff  for  more  them  a 
year  from  the  agreement ,  in  which  the  Sta- 
tute of  Frauds,  s.  4,  was  relied  on  as  a  de- 
fence, it  appeared  that  an  agreement,  such 
as  the  one  sued  on,  was  made,  the  terms  of 
which  were  contained  in  a  memorandum 
signed  by  the  plaintiff  but  not  by  the  defen- 
dant;  that  in  a  letter  to  the  plaintiff, 
signed  by  the  defendant,  the  defendant  re- 
ferred to  **  our  arrangement  for  the  hire  of 
your  carriage,^*  and  to  "my  monthly  pay- 
ment,"  and  that  the  only  arrangement 
which  he  could  mean  was  the  agreement 
contained  in  the  memorandum  signed  by 
the  'plaintiff: — Held,  that  there  was  a  suf- 
ficient msm>orandum  in  writing  signed  by 
the  defendxvnt. 

This  was  an  action  for  damages  for 
breach  of  an  agreement  alleged  to  have 
been  made  on  or  about  the  1st  of  De- 
cember, 1879,  for  the  hiring  by  the  de- 
fendant from  the  plaintiff  of  a  carriage 
for  a  year,  from  the  1st  of  January,  1880. 
The  statement  of  defence,  so  far  as  ma- 
terial, alleged  that  if  any  agreement  was 
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made  between  the  plaintiff  and  the  defen- 
dant there  was  no  written  and  signed 
memorandum  or  note  thereof,  snch  as 
was  required  by  the  4th  section  of  the 
Statute  of  Frauds. 

At  the  trial  before  Lopes,  J.,  it  ap- 
peared that  an  agreement  such  as  the 
agreement  sued  on  was  in  fact  made,  and 
that  the  terms  of  it  were  contained  in  a 
memorandum  dated  the  1st  of  December, 

1879,  and  signed  by  the  plaintiff  (but  not 
by  the  defendant),  which  was  as  fol- 
lows : — 

"  I  hereby  agree  to  provide  you  with  a 
Victoria  (selected),  horse,  harness  and 
coachman,  to  your  satisfaction,  for  one 
year,  from  the  Ist  of  January,  1880,  for 
the  sum  of  18Z.  10«.  a  month ;  occasionally, 
in  wet  weather,  the  use  of  a  brougham." 

The  only  document  signed  by  the  de- 
fendant was  a  letter  written  by  him  to 
the  plaintiff  on  the  11th  of  February, 

1880,  which  was  as  follows : — 

"  You  no  doubt  remember  that  it  was 
agreed  at  our  interview  on  the  28th  of 
January  that  our  arrangement  as  to  the 
hiring  of  your  carriage  was  at  an  end, 
and  that  you  were  not  to  send  to  me  after 
the  end  of  this  month.  1  now  find  that  I 
can  dispense  with  your  services  after  this 
week,  and  shall  be  glad  to  know  what 
deduction  you  feel  inclined  to  make  from 
my  monthly  payment  if  I  agree  to  give 
you  your  carriage  on  Saturday  next." 

The  defendant  admitted  that  in  that 
letter  he  intended  to  refer  to  the  agree- 
ment of  which  the  terms  were  contained 
in  the  memorandum  of  the  1st  of  De- 
cember; and  it  was  proved  that  there 
was  no  other  arrangement  between  the 
plaintiff  and  the  defendant  with  reference 
to  the  hire  of  a  carriage  to  which  he  could 
have  intended  to  refer.  The  jury  found 
that  the  agreement  was  not  rescinded, 
and  they  assessed  the  damages  at  25Z. 
The  learned  Judge  did  not  give  judg- 
ment. 

C,  G.  Scoit,  for  the  plaintiff  (on  May  23 
and  24),  moved  for  judgment. —  The  me- 
morandum of  the  1st  of  December,  1879, 
signed  by  the  plaintiff,  and  the  letter  of 
the  11th  of  February,  1880,  signed  by  the 
defendant,  constitute  together  a  sufficient 


writing  within  the  4th  section  of  the  Sti- 
tute  of  Frauds.  Parol  evidence,  if  neoe^ 
sary,  was  admissible  to  identify  tlie 
"  arrangement "  referred  to  in  the  letter 
of  the  1  Lth  of  February  with  the  memo- 
randum of  the  1st  of  December— 22N2f- 
way  V.  Wharton  (1),  Baumafin  y.  Jamm 
(2),  Long  y.  Miliar  (8). 

He  referred  also  to  BoydeU  y.  Dnm- 
mond  (4),  Buxton  y.  Bust  (5)  and  Orm 
y.  Powell  (6). 

Oully  and  Frith^  for  the  defendiat.— 
The  two  documents  being  connected  onlj 
by  parol  evidence  there  was  no  soffident 
writing  within  the  statute.  The  refo^ 
ence  in  the  letter  to  '*  our  arrangement" 
might  be  to  some  different  arrangement 
by  parol. 

They  referred  to  Sykea  y.  Dixon  (7). 

The  judgment  of  the  Court  (8)  wis 
(on  June  3)  delivered  by 

Field,  J. — In  this  action,  tried  before 
Mr.  Justice  Lopes,  who  did  notg^ve  jndg- 
ment,  the  question  argued  before  qb,  on 
motion  for  judgment,  was  whether  there 
was  a  sufficient  memorandum  in  writing, 
signed  by  the  defendant,  of  the  agreement 
sued  upon  to  satisfy  the  4th  section  of  the 
Statute  of  Frauds.  It  is  clear  that  in 
agreement  was  in  fiELct  made  between  the 
plaintiff  and  the  defendant  on  the  Ut  of 
December,  1879,  for  the  hire  by  the  de- 
fendant of  a  carriage  for  a  year,  from  the 
Ist  of  January,  1880,  upon  the  terms  con- 
tained in  the  memorandum  of  the  1st  of 
December,  1879,  signed  by  the  plamtif. 
And  the  defendant,  in  consequence  of 
something  which  took  place  at  an  inte^ 
view  on  the  28th  of  January  between 
him  and  the  plaintiff,  wrote  the  lettff 
of  the  11th  of  February,  which  refSeiB  to 
"  our  arrangement  as  to  the  hiring  of  joor 
carriage,*'   and  to    "  my  montiily  p*J- 

(1)  6  H.L.  Gas.  238;  27  Law  J.  Bep.  Oaa^ 
16. 

(2)  Law  Rep.  3  Ch.  App.  508. 

(3)  Ibid.  4  O.P.  D.  450. 

(4)  11  East,  142. 

(5)  41  Law  J.  Rep.  £xch.  173 ;  Law  B«p.  7 
Exch.  279. 

(6)  38  Law  J.  Rep.  M.C.  132 ;   Lav  Bep.  4 
C.P.  123. 

(7)  0  Ad.  &  E.  693. 

(8)  Field,  J.,  and  Bowen,  J. 
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ment."  Bat  it  was  contended  on  the  part 
of  the  defendant  that  there  was,  never- 
theless, no  sufficient  memorandum  in 
writing  signed  by  the  defendant. 

Now,  it  has  long  been  settled  that  the 
whole  of  the  agreement  sued  on  need  not 
appear  on  one  docnment,  bat  the  agree- 
ment may  be  made  oat  from  sevenJ  do- 
cnments.  The  law  on  this  sabject  is  well 
stated  in  DoheU  v.  Hutchinson  (9),  where 
Lord  Denman  sajs,  **  The  cases  on  this 
sabjeot  are  not,  at  first  sight,  uniform ; 
bat  on  examination  it  will  be  found 
that  they  establish  this  principle,  that 
when  a  contract  in  writing  or  note  exists 
which  binds  one  party,  any  subsequent 
note  in  writing  signed  by  the  other  is 
sufficient  to  bind  him,  proyided  it  either 
contains  in  itself  the  terms  of  the  contract^ 
or  refers  to  any  writing  which  contains 
them."  It  was,  however,  argued  in  this  case 
that  the  reference  to  *'  our  arrangement  ** 
might  be  to  some  different  parol  arrange- 
ment ;  but  it  seems  to  us  that  this  refer- 
ence to  the  former  docament  is  sufficient, 
in  accordance  with  the  principle  laid 
down  in  Bid^way  v.  Wharion  (1),  where 
"  instructions  "  were  referred  to,  and  it 
was  considered  that  parol  evidence  might 
be  given  to  identify  the  instructions  re- 
ferred to  with  certain  instructions  in 
writing.  That  principle  was  applied  in 
Baumcum  v.  James  (2) ;  and  farther,  in 
Long  V.  MUhr  (3),  where  Lord  Justice 
Bramwell  says,  "  I  may  further  illustrate 
my  view  by  putting  the  following  case : 
SapiK)ee  that  A  writes  to  B,  saying  that 
he  will  give  1,0002.  for  B's  estate,  and  at 
the  same  time  states  the  terms  in  detail, 
and  suppose  that  B  simply  writes  back 
in  return,  '  I  accept  your  offer.'  In  that 
case  there  may  be  an  identification  of 
the  documents  by  parol  evidence,  and  it 
may  be  shewn  that  the  offer  alluded  to 
by  B  is  that  made  by  A,  without  infring- 
ing the  Statute  of  Frauds,  s.  4,  which 
reqjoires  a  note  or  memorandum  in 
wntinff."  Apart  from  the  admission  of 
the  defendant  that  he  did  intend  to  refer 
to  the  agreement  of  which  the  terms 
were  contained  in  that  memorandum,  it 
was  shewn  conclusively  that  there  was  no 
other  arrangement  to  which   he  could 

(9)  8  Ad.  &  £.  866. 
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have  intended  to  refer.  Under  these  cir- 
cumstances, having  regard  to  the  prin- 
ciple laid  down  in  the  cases  to  which  I 
have  referred,  our  judgment  must  be  for 
the  plaintiff. 

Judgment  for  plaintiffs 


Solicitora-^.  J.  G.  Pridham,  for  plaintiff;  Fobs 
&  Legg,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881        ^ 

Mft     10    11    L^^^"^    ^'  ^^*     QLOUCBSTBB 
1 14  (  WAGGON  COMPANY  (LIMITED), 

Patent — Infrmgementof  Faient  Bights — 
Oombination  of  Prior  Inventions — Novelty. 

The  plaintiffs  brought  an  action  to  re- 
cover damages  for  the  infringement  by  the 
defendants  of  letters  patent  granted  to  the 
plaintiffs  in  1874,  for  an  invention  of  im^ 
provements  in  interlocking  apparoUus  for 
railway  points  a/nd  signals.  The  invention 
in  respect  of  which  the  patent  had  been 
granted  was  the  comMnation  of  two  prior 
inventions f  which  the  defendants  proved 
any  person  of  ordinary  Jcnowledge  on  the 
subject  would  be  able  to  effect  by  only 
placing  the  two  inventions  side  by  side, 
without  making  any  further  experiments  or 
gaining  a/ny  further  information: — Held, 
thai  the  plaintiffs  invention  was  not  of 
sufficient  novelty ,  and  did  not  require  such 
an  amount  of  skill  and  ingenuity  as  to 
render  it  the  proper  subject  of  a  patent. 

This  was  an  Vaction  brought  bj  the 
plaintiffs  for  the  infringement  of  a 
patent.  The  facts  and  arguments  appear 
from  the  judgment. 

Sir  John  Holker,  Theodore  Aston  and 
Maerory,  for  the  plaintiffs. 

Webster,  Lawson  and  JB.  8.  Wright,  for 
the  defendants. 

Our.  adv.  vuU, 

The  judgment  of  the  Court  (1)   was 
(on  July  4)  delivered  by 
Field,  J. — This  is  an  action  brought 

(1)  Lord    Coleridge,    C.J. ;     Field,  J.;    and 
Bowen,  J. 
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to  recover  damages  for  the  infinngement 
by  the  defendants  of  letters  patent  granted 
to  the  plaintifE,  John  Sazbj,  on  the  23rd 
day  of  January,  1874,  and  at  the  trial 
before  Mr.  Jastioe  Bawkins,  that  learned 
Judge  made  an  order  under  the  Judi- 
catt^  Act  of  1873  that  all  the  issues  of 
fact  in  it  should  be  tried  before  one  of  the 
official  referees. 

Mr.  Anderson  accordingly  tried  those 
issues,  and  after  a  long  and  careful  hear- 
ing of  the  evidence  and  examination  of 
the  models  and  drawings,  made  his  report 
on  the  26th  day  of  November,  1880. 

The  invention  claimed  was  described 
in  the  specification  as  capable  of  being 
performed  in  two  ways,  the  second  being 
a  modification  of  the  first ;  and  the  de- 
fendants admitted  that  they  had  in  fact 
infringed  the  invention  as  firstly  de- 
scribed. 

They  alleged,  however,  as  to  it,  and  also 
as  to  the  modification — ^first,  that  the  in- 
ventions claimed  were  not  inventions  of 
improvement ;  secondly,  that  John  Saxby 
was  not  the  true  and  first  inventor ;  and 
thirdly,  that  the  inventions  claimed  were 
not  new. 

The  objection  of  want  of  novelty  ex- 
tended to  both  branches  of  the  specifica- 
tion, and  if  well  founded  is  irremediably 
fatal  to  the  whole  of  the  patent. 

The  other  objection — ^that  John  Saxby 
was  not  the  true  and  first  inventor — was 
applicable  to  the  first  invention  only,  and 
if  well  founded  may  possibly  be  cured,  as 
against  any  subsequent  infringements,  by 
disclaimer. 

Mr.  Anderson,  by  his  report,  sustained 
both  objections,  and  the  case  was  then 
brought  before  us  upon  motion  by  the 
plaintifi*  to  set  aside  or  remit  to  him  his 
report,  or  to  enter  judgment  for  the 
plaintiff;  and  by  the  defendants  to  enter 
judgment  in  their  favour. 

On  the  argument  of  the  motion  we  in- 
timated the  inclination  of  our  opinion  to 
be  that  the  finding  of  the  learned  official 
referee  upon  the  question  of  novelty  was 
correct  and  ought  not  to  be  disturbed, 
and  in  that  view  any  further  argument 
upon  the  second  point  became  irrelevant 
and  was  not  proceeded  with ;  and  as,  after 
consideration    and    comparison    of    the 


models  and  evidence,  we  have  arriyed, 
upon  the  question  of  novelty,  at  the  same 
conclusion  as  the  official  referee,  we  now 
proceed  to  give  our  judgment  for  the 
defendants. 

The  letters  patent  in  respect  of  whidb 
the  action  was  brought  were  granted  to 
the  plaintiff  Saxby  in  1874,  and  were  for 
an  alleged  invention  of  ^  improvemeniB 
in  interlocking  apparatus  for  railwBj 
points  and  signals,  and  the  defendants' 
case  was  that  the  invention  claimed  had 
been  anticipated  by  prior  patentees,  and 
in  particular  by  the  inventor  himself  in 
1871,  by  William^  Smith  in  1870,  and 
John  Imray  in  1872. 

It  was  admitted  by  both  parties  tint 
the  question  to  be  decided  was  one  of 
fact  whether  or  not  the  invention  specified 
was  such  a  substantial  improvement  on 
what  had  already  been  known  and  pnb- 
lished  as  to  render  it  the  proper  snbject 
of  a  patent  within  the  rule  stated  by  Lord 
Westbury  in  Spencer  v.  Ja<^  (2). 

In  order  to  see  how  this  question  onght 
to  be  answered,  it  should  be  observed  thai 
the  inventions  brought  under  discosnon, 
as  well  those  of  1870, 1871  and  1872 
as  that  upon  which  the  present  case  wis 
founded,  were  all  designed  to  effect,  and 
did  in  point  of  fact,  as  far  as  any  me- 
chanical contrivance  can  do  so,  effect  the 
same  substantial  object,  namely,  the  pre- 
vention of  accidents  on  railways  arising 
from  "  conflicting  signals  or  improperlj 
arranged  switches  ana  points." 

This  prevention  of  accidents  is  soaght 
to  be  brought  about  by  an  apparatus  by 
which  the  signal  or  pointsman,  for  the 
purpose  of  making  some  necessary  change 
in  the  position  of  the  points  or  signals, 
puts  in  motion  a  lever  (or  its  catch  rod), 
and  by  one  and  the  selfsame  operation 
not  only  effects  the  alteration  which  is 
required  to  be  effected,  but  also  '*  locks" 
or  renders  immovable  some  other  lever  or 
levers,  without  the  use  of  which  any  "  con- 
flicting "  change  in  road  or  signals  cannot 
be  effected,  and  sets  free  all  other  levers 
which  after  that  alteration  is  effected  may 
be  required  to  be  used,  and  which,  wh^ 
the  alteration  is  effected,  beoome  what 
may  be  called  ''  consistent "  levers. 
(2)  11  Law  Times,  NJS.  242. 
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In  considering  the  mode  in  which  this 
is  effected,  it  mnst  be  borne  in  mind  that 
the  normal  condition  of  a  railway,  with 
its  main  and  branch  Unes,  is  that  the 
points  are  so  set  as  that  the  main  line 
forms  a  oontinaons  way  for  the  train  to 
pass  oyer,  and  that  the  branch  line  is  so 
disconnected  from  the  main  as  that  no 
branch  train  shall  be  able  to  come  npon 
the  main  road. 

The  connection  or  disconnecfion  of  the 
road  is  (as  is  well  known)  effected  by 
movable  points,  which  most  be  moved  or 
set  free  when  any  change  is  required. 

The  points  and  the  main  and  branch- 
line  signals  are  also  each  actuated  or  set 
free  by  means  of  a  separate  signal  leyer 
for  each  signal. 

In  the  normal  condition  all  these  levers 
are  set  in  a  frame  side  by  side  so  as  to  be 
conveniently  under  the  control  of  the 
pointsman. 

At  the  time  that  all  these  levers  are  so 
in  their  normal  position,  the  "  road  "  is 
^  main,"  and  all  signals,  whether  *'  main  " 
or  "branch,"  are  at  ''dan^,"  so  that  no 
train  from  any  direction  is  at  liberty  to 
come  into  the  station  until  invited  to  do 
BO  by  some  alteration  of  the  signals. 

It  is  of  course,  however,  essential  that 
the  signals  which  are  consistent  with  the 
safe  use  of  the  road  should  be  free  to  move 
to  "  safety,'*  so  that  such  use  may  be  in- 
vited, and  all  the  other  signals  which,  in 
the  then  state  of  the  road  are  conflict- 
ing signals,  should  be  immovable  at 
"  danger." 

It  is  also  further  necessaiy  that  the 
"  point "  lever  itself  should  be  immovable 
or  'Mocked"  in  the  position  in  which  it 
may  happen  to  be  when  the  road  is  being 
used,  whether  for  "main  "  or  "  branch," 
and  should  continue  so  locked  until  any 
necessary  change  of  operations  is  required, 
in  which  case  it  can  ouly  be  set  free  by  alter- 
ing the  position  of  the  signal  to  "  danger," 
and  thus  rendering  the  operation  of  aJiter- 
ing  the  points  safe,  ui  other  words, 
the  "  road  "  and  "  signals  "  must  be  in 
harmony  with  each  other,  and  no  change 
should  be  capable  of  being  effected  in  the 
road  except  by  the  very  act  of  setting 
the  *^ danger"  signal  against  the  use  of 
it  in  its  altered  state. 
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All  these  necessary  conditions  are  com- 
plied with  by  the  apparatus  described  in 
John  Sazby's  patent  of  1874^  and  are 
effected  by  the  operation  of  nine  separate 
parts,  which  may  be  roughly  divided  into 
such  as  are  part  of  the  "  actuating  pro- 
cess," and  such  as  form  what  is  (with 
sufficient  accuracy)  called  the  "  locking 
gear." 

It  was  admitted  by  the  plaintiffs  that 
all  these  nine  parts  were  in  1874  in  them- 
selves "  old,"  and  that  no  new  result  was 
obtained  by  their  combination  in  the 
patent  of  1874  different  from  that  which 
had  been  obtained  by  some  one  or  more 
previous  inventor. 

The  mode  in  which  these  parts  were 
brought  into  play  and  used  was  this :  by 
grasping  the  **  catch  spring  "  of  any  one 
'*  lever,"  a  *'  rocker  "  is  actuated  so  as  to 
communicate  motion  by  means  of  a  jointed 
"rod"  and  "link and crank"toa"rock- 
ing  shafts"  and  to  cause  the  latter  par- 
tifdly  to  rotate  on  its  axis,  and  by  that 
mere  grasp  all  conflicting  levers  are  at 
once  locked.  This  is  ^ected  by  the 
'^* rotatory"  movement  of  the  rocking 
shaft  having  caused  a  "horizontal  slid- 
ing bar "  (to  which  a  projection  on  the 
rocking  shaft  is  connected)  to  move  just 
so  far  as  to  cause  a  projection  in  it  to 
come  into  contact  with  a  solid  part  of  an 
arm  on  the  "  rocking  shaft  "  of  the  lever 
to  be  locked. 

This  last  rocking  shaft  is  thus  rendered 
incapable  of  motion,  and  as  it  has  a 
metallic  connection  to  the  catch  rod  of 
the  conflicting  lever,  a  riffid  bar  is  as  it 
were  formed  between  the  two  levers, 
rendering  of  course  the  conflicting  lever 
itself  immovable. 

The  operating  lever  is  then  pulled  over, 
and  at  the  termination  of  its  movement  a 
further  precisely  similar  operation  is 
effected,  by  whidi  the  obstacle  is  still  fur- 
ther carried  over  in  the  way  of  the  rock- 
ing shaft,  and  the  locking  is  complete, 
and  the  conflicting  lever  must  remain  so 
locked  until,  if  the  conflicting  lever  itself 
is  required  to  be  used,  the  obstacle  is  re- 
moved, or,  in  other  words,  the  lever  freed. 

By  tile  same  movement  by  which  this 
loclang  of  the  conflicting  lever  is  effected, 
other  projections  on  the  sliding  bar,  which 
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are  obstacles  to  the  movement  of  the 
rocking  shafts  of  "consistent  "  levers,  in 
their  then  position,  have  been  moved 
away  from  the  solid  part  of  the  rocking 
shaft  opposite  holes  or  hollow  spaces  in 
the  arms  of  it,  so  that  the  rocking  shaft 
in  question  has  become  capable  of  move- 
ment and  its  lever  is  free. 

6 J  these  means  any  lever,  whether 
point  or  signal,  can  be  locked  by  the 
same  operation  which  renders  its  nse 
dangerous,  and  any  signal  can  be  freed 
by  the  same  operation  which  renders  its 
invitation  safe. 

The  two  operations  effected  are,  first, 
the  formation  of  this  "  lover "  in  nse  in 
its  then  necessary  condition,  and  the 
"conflicting"  lever  into  one  solid  bar; 
and,  second,  the  dissolution  of  a  similar 
rigid  connection  between  any  lever  and 
it«  "  consistent "  lever,  which  it  is  neces- 
sary to  have  free. 

Now,  the  question  raised  being  whether 
this  "  apparatus  "  was  new  at  the  date  of 
Saxby's  patent  of  1874,  it  was  first  of  all 
urged  by  the  defendants  that  so  much  of 
it  as  consisted  of  the  "  actuating  process  " 
was  substantially  identical  in  parts,  prin- 
ciple and  result  with  a  previous  patent 
of  John  Saxby  of  1871,  and  it  was  in  effect 
admitted  on  the  part  of  the  plaintiff 
that,  with  the  exception  of  a  "  link  and 
crank,**  by  means  of  which  the  motion 
was  communicated  from  the  rocker  to 
the  rocking  shaft,  all  the  elements  of  this 
part  of  the  process  were  to  be  found  in 
that  patent. 

It  was,  however,  truly  said  in  answer 
that  the  "  link  and  crank  **  were  not  to 
be  found  in  the  specifications  of  1871, 
and  indeed  the  official  referee  found  as  a 
fact  that  it  did  not  appear  that  there  had 
been  any  prior  combination  or  union  of 
the  parts  specified  by  that  means  ;  but  it 
is  clear  the  nse  of  a  link  and  crank  for 
the  purpose  of  transmitting  and  changing 
the  direction  of  motion  was  a  thing  well 
known,  and  the  official  referee  found,  as 
it  seems  to  ns  quite  rightly,  that  the  com- 
bination in  this  respect  in  the  patent  of 
1874  "  might  have  been  executed  by  any 
intelligent  mechanical  workman  with  no 
other  instractions  given  to  him  than  those 
described  in  the  specification  of  Saxby, 


1871,  which  are  as  follows  :  **  It  mvf  be 
readily  understood  that  the  action  of  the 
rocker  could  be  applied  to  locking  gear  of 
other  kinds,  the  movement  of  the  rocker 
being  communicated  by  bell  cranks,  rock- 
ing shafts  or  other  known  means  to  the 
various  parts  of  the  apparatus  which  it  is 
intended  to  set  in  motion  or  arrest,  the 
leading  principle  embodied  in  my  inveD- 
tion  being  nevertheless  maintained  in  snob 
apparatus." 

It  was  also  contended  on  the  put  of 
the  plaintifE  that  a  hole  which  Mr.  Sazbf 
pointed  out  in  his  evidence  in  the  nx^iBg 
shaft  of  Saxby,  1874,  was  an  additkm 
which  constituted  a  novelty;  but  the 
referee  considered  that  to  be  a  mistake^ 
as  both  in  Smith,  1870,  and  in  Inir^, 

1872,  there  was  a  corresponding  lu^  in 
the  rocking  shaft. 

Taking,  therefore,  the  "  actuating  no- 
cess  "  by  itself,  we  can  see  no  gronndfor 
differing  with  the  official  referee  in  hi 
view  that  there  was  no  novelty  in  that 
combination  sufficient  to  constitute  a 
patent. 

Now  with  regard  to  the  residue  or 
passive  part  of  the  process  it  was  nrsed 
on  the  part  of  the  defendants  that  tail 
portion  of  the  invention  had  been  antici- 
pated by  Smith  in  1870. 

By  the  apparatus  specified  by  Smiih, 
as  in  Saxby's  first  invention  of  1871, 
the  operation  of  **  locking  "  was  effected 
by  the  motion  of  the  "  lever  *'  iteelf  in- 
stead of  the  mere  grrasping  of  the  spring 
catch  of  the  rod  attached  to  and  oanied 
by  it,  and  the  mode  by  which  the  looking 
was  effected  by  Smith  was  shortly  this: 
To  the  lower  portion  of  the  actoating 
lever  was  attached  a  projecting  rod,  all 
motion  of  which  in  the  then  position  of 
the  apparatus  was  prevented  by  the  end 
of  it  impinging  against  the  solid  portion 
of  a  **  rockmff  shaft,"  in  principle  similar 
to  that  of  18/4,  whereby  a  rigid  connec- 
tion was  formed  between  the  actuating 
lever  and  the  rocking  shaft  which  ren- 
dered the  lever  immovable  so  long  as  the 
rocking  shaft  was  so  also. 

But  the  rocking  shaft  in  its  upper 
portion  had  a  hole  or  hollow  space  of  a 
size  corresponding  to  the  size  of  the  po- 
jecting  end  of  the  rod,  and  by  the  acto 
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of  the  operator  by  pressing  with  the  foot 
upon  the  sorface  of  the  rooking  shaft,  the 
latter  was  made  to  rotate  partially  upon 
its  axis,  and  thos  to  depress  one  arm  of 
the  rocking  shaft  and  bring  this  hollow 
space  opposite  the  end  of  iSie  projecting 
rod,  thns  givine  the  rod  free  passage 
and  destroying  the  rigid  connection  with 
the  lever  and  enabling  the  operator  to 
pall  that  forward — in  other  words,  to 
render  it  free. 

This  "  rocking  shaft "  also  took  into  a 
horixontal  sliding  bar,  identical  in  prin- 
ciple with  that  of  Sazby  of  1874,  and 
the  rotation  of  the  rocking  shaft  actu- 
ated this  sliding  bar  horizontally,  so  as 
to  bring  a  projection  on  it  into  contact 
with  a  solid  part  of  the  rocking  shaft  of 
the  conflicting  lever,  so  as  to  prevent  any 
downward  motion  of  it  setting  free  the 
rod  attached  to  the  lever,  and  thus  estab- 
lished a  rigid  communication  with  the 
latter  lever  so  that  it  could  not  be  moved. 
The  actuating  lever  being  then  pulled 
over  (first  description  of  1874)   caused 
the  rod  to  pass  through  the  hole  in  the 
rocking  shaft,   thus  fixing    that    down 
until  the  completion  of  the  operation. 
The  lever  thus  being  completely  pulled 
over  rendered  that  position  permanent, 
and  the  operation  of  locking  that  lever 
wae  completely  performed.     But  as  it  is 
also  wanted  to  lock  the  actuating  lever 
itself,  Smith  efEected  this  by  the  depres- 
sion of  the  rocking  shaft  of  any  "  consis- 
tent lever,"  on  which  an  arm  was  fixed, 
connected  to  an  arm  upon  the  rocking 
shaft  of  the  conflicting  lever.     The  de- 
pression of  the  consistent  rocking  shaft 
brought  that  arm  of  the  conflicting  rock. 
ing  dbaft  into  a  hollow  space  in  the  pro- 
jecting rod  of  that  lever,  thereby  creating 
a  rigid  connection  between  the  consistent 
and  conflicting  levers  which  effectually 
prevented  any  motion  of  the  latter,  and 
Mb  was  rendered  permanent  by  bringing 
over  the  consistent  lever  and  fixing  the 
rocking  shaft  and  its  arm,  so  that  the 
latter  could  not  be  moved. 

The  mere  comparison  of  these  two 
"locking  g^rs"  seems  to  us  to  estab- 
lish a  substantial  identity  between  them ; 
and  indeed  it  was  not  denied  by  the  wit- 
nesses who  were  called  for  the  plainti£& 
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that,  taking  the  two  inventions  of  1870 
and  1871  together,  and  discarding  all 
superfluous  parts,  every  element  of  the 
patent  of  1874  was  to  be  found  in  one  or 
other  of  those  inventions. 

The  plaintiff's  case  was,  therefore,  re- 
duced to  this,  that  if  the  patent  of  1874 
is  capable  of  being  supported,  it  must  be 
upon  the  ground  that  the  combination  in 
it  of  the  two  iuventions  of  1870  and  1871 
required  an  exercise  of  such  an  amount 
6f  skiU  and  ingenuity  as  to  entitle  it  to 
the  protection  of  an  exclusive  grant,  and 
it  was  to  establish  this  position  that  the 
plaintiff's  evidence  was  in  the  main  di- 
rected. 

But  there  was  also  a  very  large  body 
of  evidence  to  the  effect  that  any  person 
of   ordinary    knowledge  of  the  subject 
would,   by  placing  the  two  inventions 
side  by  side,  be  able  to  effect  the  desired 
combination  without  making  any  farther 
experiment  or  gaining  any  further  infor- 
mation.     Indeed,  it  was  proved  to  the 
satisfaction   of  the  official  referee  that 
this  had   in  fact  been  done  by  a  Mr. 
Harmer,  a  clerk  of  Mr.  Edwards,  who 
was  in  the  employment  of  the  London 
and  North  Western  Railway  Company, 
and  who,  in  the  autumn  of  1873,  had, 
with  ordinary  mechanical  knowledge  and 
merely   by  placing  the   two  inventions 
side  by  side,  made  a  drawing  known  as 
No.  13,  which  it  was  admitted  shewed 
the  combination  of  Smith  of  1870  and 
Saxby  of  1871,  substantially  like  Saxby's 
modification  of  the  inventions.     Taking 
all  these  matters  into  consideration,  we 
are  unable  to  come  to  the  conclusion  that 
the  official  referee  in  thus  giving  effect  to 
his  own  views  and  judgment  upon  the 
comparison  of  the  inventions  themselves, 
and  having  regard  to  the  weight  of  evi- 
dence adduced  before  him,  has  erred  in 
coming  to  the  conclusion  that  he  has  re- 
ported to  us. 

Indeed,  we  think  that  we  should  have 
arrived  at  the  same  result,  and  we  can- 
not, therefore,  see  any  sufficient  ground 
for  setting  aside  or  remitting  his  report, 
and  on  the  contrary  we  feel  ourselves 
obliged  to  act  upon  it  by  giving  judg- 
ment for  the  defendants. 

We  have  not  thought  it  necessary  to 
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state  the  effect  and  resnlts  of  a  compari- 
Bon  of  Saxby's  invention  of  1874  with 
that  of  Imray  of  1872,  which  we  have 
carefully  made,  but  we  see  no  reason  to 
doubt  but  that  the  learned  official  referee 
also  arrived  at  a  right  result  in  reference 
to  that  invention. 

Judgment  for  the  defendants. 


Solieiton— Faithfull  &  Owen,  for  plaintiff;  J.  H. 
Johnson,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
1881.       1 

March  1,  3.  >    bbadfobd  t;.  stmondson.* 
April  1.  .  J 

Marine  Insurance — Bish — Attachment 
of  Policy — Be^insurance — Effect  of  where 
Voyage  covered  by  Previous  Policy  is  com^ 
pleted. 

The  defendant  v/nderwrote  a  policy  of 
insurance  of  goods  on  a  voyage  from  Phila- 
delphia to  Rochforty *'  lost  or  not  lost"  and 
he  subsequently  re-insured  the  same  goods 
wider  a  policy,  ^^lost  or  not  lost,"  made 
with  the  plaintiff y  and  describing  the  same 
voyage.  When  the  second  policy  was  made 
the  ship  had  already  OAirived  in  safety,  and 
her  cargo  had  been  landed  undamaged, 
though  these  facts  were  unhnown  to  the 
plaintiff  and  defendant.  In  an  action  to 
recover  a  premium,  from  the  defendant  a£ 
assured  under  the  second  poli4^,  it  was, — 
Held  {affirming  the  judgment  of  Lord 
COLEBIDQE,  C.J.),  that  wJien  the  second 
policy  was  made  the  defendant  had  an  in- 
surable interest  in  the  subject-matter ;  that 
the  policy  attached  to  the  risk  of  the  voyage 
insured  by  the  first  policy,  and  therefore 
that  the  plaintiff  was  entitled  to  recover. 

Appeal  from  a  judgment  of  Lord  Cole- 
ridge, C.J.,  after  trial  without  a  jury. 

The  action  was  to  recover  a  premium 
of  75  guineas  alleged  to  be  due  upon  a 
policy  of  marine  insurance  effected  by  the 

*  Coram  Bramwell,  L.J. ;  Baggallay,  L. J. ;  and 
Brett»LJ. 


defendant,  an  insurance  broker,  with  tiie 
plaintiff,  an  underwriter  at  Lloyd's. 

The  statement  of  claim  alleged  thai 
on  the  23rd  day  of  December,  1879,  the 
defendant  effected  a  policy   of  mame 
insurance,    in    the    ordinaiy    form,  for 
1,500Z.,  at  a  premium  of  75  guineas  per 
cent.,  which  the  plaintiff  executed  in  oon- 
sideration  of  the  premium  aforesaid,  and 
thereby  became  and  was  an  insurer  to 
the  defendant  for  the  said  sum  of  1,500L 
on  cargo  by  the  vessel  Alaia^  lost  or  not 
lost,  at  and  from  Philadelphia  to  Bock- 
fort,  against  risks  and  perils  of  the  ae^ 
and  all  other  perils,  losses  or  misfortunei 
that  had  or  should  come  to  the  hurt,  de- 
triment or  damage  of  the  said  salgeet. 
matter  of  re-insurance  or  any  part  thiOTeo( 
and  the  said  policy  was  therein  declared 
to  be  a  re-insurance. 

The  following  (so  &r  aa  is  material) 
was  the  statement  of  defence : — 

3.  In  effecting  the  policy  mentioned  in 
the  statement  of  cliam,  the  defendant 
acted  as  the  agent  for  the  Phoenix  In* 
surance  Company. 

4.  On  the  3rd  of  October,  1879  (W^i 
policy  of  that  date  to  which  the  defen- 
dant craves  leave  to  refer),  the  Phoeoix 
Insurance  Company  insured  the  cargo 
of  the  vessel  Alata,  lost  or  not  lost,  from 
Philadelphia  to  Bochfort. 

5.  On  the  14th  of  November,  1879,  the 
Alata  arrived  at  Bochfort,  and  the  said 
insured  voyage  was  at  an  end,  and  the 
risk  under  the  said  policy  had  mn  df, 
and  there  was  no  longer  any  risk  or 
liability  of  any  kind  under  the  said  policy, 
and  neither  the  defendant  nor  the  Phcenix 
Insurance  Company  had  any  interest  at 
risk  or  was  under  any  liability  of  anj 
kind  in  respect  of  the  Alata  or  under  the 
said  policy. 

6.  On  the  23rd  of  December,  1879,  no 
intelligence  had  been  received  of  the  ar« 
rival  of  the  Alata,  and  the  defendant  and 
the  Phoenix  Insurance  Company  and  the 
plaintiff   believed   that  the  risk   of  the 
Phoenix  Insurance  Company  under  Uieir 
policy    was  still  in   existence,  and  (all 
parties  acting  in  ignorance  of  the  Ms 
mentioned  in  the  previous  paragraph  and 
through  mutual  mistake)  the  re-insurance 
of  the  23rd  of  December,  1879,  mentioned 
in  the  statement  of  claim,  was  effected. 
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7.  At  the  time  of  the  said  re-insarance 
neither  the  defendant  nor  the  PhcBnix  In- 
snranoe  Company  had  anything  to  insare, 
and  the  plaintiff  in  fact  insured  nothing 
and  ran  no  risk  of  any  kind,  and  is  not 
entitled  to  reoover  the  preminm  saed  for 
in  this  action. 

The  following  admissions  were  agreed 
npon  between  the  parties : — 

1.  That  on  the  3rd  of  October,  1879, 
the  Phoenix  Insurance  Company  of  N'ew 
York  executed  the  policy  of  insurance  of 
that  date,  marked  '*  A,"  on  cargo  by  the 
Alata^  from  Philadelphia  to  Bochfort, 
and  became  liable  to  the  assured  in  re- 
spect of  the  risks  covered  thereby. 

2.  That  on  the  23rd  of  December  the 
defendant,  a  broker  at  Lloyd's,  effected 
with  the  plaintiff  the  policy  marked  "B," 
which  was  executed  by  the  plaintiff. 

3.  That  the  said  policy  marked  ''  B  " 
was  effected  by  the  defendant,  as  agent 
for  the  said  Phoenix  Insurance  Company 
of  New  York,  for  their  use  and  benefit, 
and  on  their  account,  as  a  re-insurance  on 
the  said  cargo  which  they  had  so  insured 
by  the  policy  marked  "  A." 

4.  That  the  Alata  sailed  from  Phila- 
delphia to  Bochfort  on  the  Ist  of  October, 
1879,  with  the  said  cargo  on  board,  and 
that  after  she  had  sailed  nothing  had  been 
heard  of  her  by  any  of  the  said  parties 
until  after  the  policy  marked  ''  B  "  was 
effected. 

5.  That  the  ordinary  course  of  a  voyage 
from  Philadelphia  to  Bochfort  is  six 
weeks. 

6.  That  the  said  vessel  arrived  safely 
at  Bochfort  on  the  14th  of  November, 
1879,  discharged  her  cargo,  and  sailed 
thence  on  the  18th  of  December,  1879, 
no  claim  of  liability  having  arisen  on  the 
said  policy  marked  "  A,''  and  that  at  the 
time  of  Meeting  the  said  policy  marked 
''  B "  the  plaintiff  and  the  Phoenix  In- 
surance Company  did  not  know  of  the 
arrival  and  of  the  safety  of  the  said  vessel 
and  her  cargo. 

7.  That  tibe  defendant  has  not  paid  to 
the  plaintiff  the  premium  of  75  guineas 
per  cent. 

Lord  Coleridge,  C.J.,  gave  judgment 
for  the  plaintiff. 
The  defendant  appealed. 
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Benjwmm  and  French^  for  the  defendant. 
— The  plaintiff  is  not  entitled  to  recover. 
The  subject-matter  insured  under  policy 
B  was  never  at  risk.  Insurance  depends 
upon  the  actual  state  of  facts.  Where  there 
is  no  risk  in  fact,  but  a  risk  which  exists 
only  in  the  minds  of  the  parties,  there 
can  be  no  insurance.  The  question  is 
the  same  as  if  when  policy  B  was  ef- 
fected the  ship  had  been  lost  or  the 
voyage  had  never  commenced.  It  was 
impossible  from  the  nature  of  things  that 
the  underwriter  could  ever  have  had  a 
liability  under  the  policy.  Both  parties 
were  under  a  mistake  of  fact  in  thinking 
there  was  any  subject-matter  of  insurance 
— Tyrie  v.  Fletcher  (1),  where  Lord  Mans- 
field (at  p.  668)  states  the  general  rule 
that  *'  whei*e  the  risk  has  not  been  run, 
whether  its  not  having  been  run  was 
owing  to  the  fault,  pleasure  or  wiU  of 
the  insured,  or  to  any  other  cause,  the 
premium  shall  be  returned;  because  a 
policy  of  insurance  is  a  contract  of  in- 
demnity." As  illustrating  the  rule  there 
are  also  Oom  v.  Bruce  (2),  Hentig  v. 
8tan%f<yrth  (3)   and  Sutherland  v.  Pratt 

(4). 

[Beett,  L.J. — 0am  v.  Bruce  (2)  is  dif- 
ferent from  the  present  case,  because 
there  was  never  any  risk  during  the  whole 
voyage,  which  was  illegal  ^uie  insured 
being  an  alien  enemy.] 

Here  the  policnr  never  could  attach, 
though  it  is  admitted  that  if  a  loss  had 
occurred  during  the  voyage  the  policy 
would  have  atteched.  The  words  *'  lost 
or  not  lost"  mean  only  that  the  insurer 
consents  to  a  liability  in  the  case  of  the 
ship  having  been  lost  which  he  would 
not  otherwise  incur — 2  Parsons  on  Lu 
surance^  p.  44. 

The  general  rule  of  law  is  stated  in 
1  Parsons  on  Insurance,  p.  105  ;  AmovUd^s 
Ma/rine  Insurance  (5th  ea.),  vol.  ii.  p.  1066 ; 
Park  on  Insurance  (8th  ed.),  vol.  ii.  p.  768. 
It  is  admitted  that  that  one  passage  in 
Park  (8th  ed.  vol.  ii.  p.  866)  is  against 
the  defendant's  contention.  He  says, 
"  But  if  both  parties  be  iirnoraut  of  the 


(1)  2  Cowp.  666. 

(2)  12  East.  225. 

(3)  6  M.  &  a  122 ;  4  Gunpb.  270. 

(4)  llMee.&W.296. 
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arrival,  and  the  policy  be  (as  it  nsually 
is)  lost  or  not  lost,  I  think  in  that  case 
the  underwriter  should  retain,  because 
under  such  a  policy,  if  the  ship  had  been 
lost  at  the  time  of  subscribing,  he  would 
have  been  liable  to  pay  the  amount  of  his 
subscription.''  This  proposition  is  adopted 
in  3  Kent*8  Oommentaries  (12th  ed.), 
p.  250,  and  2  Phillips  on  Insurance,  a. 
182G ;  and  Emerigon  on  Insurance  (by 
Meredith),  c.  15,  s.  2,  states  a  similar  pro- 
position, but  his  reasoning  is  founded  on 
the  fancifal  doctrines  of  the  civil  law. 

It  is  submitted  that  the  English  au- 
thorities already  cited  negative  these 
propositions,  and  that  the  true  rule  is 
stated  by  Amould  (at  p.  1066)  thus : 
"  The  rule  in  fact  is  that  if,  through 
mistake,  misinformation  or  any  other 
innocent  cause,  an  insurance  be  made 
without  any  interest  whatsoever,  the  as- 
sured is  entitled  to  recover  back  the 
whole  premium." 

Secondly,  the  assured  in  this  case  had 
no  insurable  interest.  It  is  like  the  case 
where  goods  are  insured  and  sold  during 
the  voyage,  and  a  loss  occurs  after  the 
sale — there  a  return  of  premiums  can  be 
had.  A  policy  cannot  attach  to  the  sub- 
ject-matter before  the  policy  is  made,  and 
here,  when  the  policy  was  made,  the  ship 
had  arrived,  the  goods  had  been  safely 
landed  undamaged,  and  there  was  nothing 
which  the  defendant  could  insure. 

Cohen  and  Hollams,  for  the  plaintiflT. 
— A  contract  of  marine  insn  ranee  is  a 
contract  to  pay,  for  good  consideration, 
for  loss  to  the  thing  insured  which  has 
happened  before,  or  may  happen  after,  the 
making  of  the  contract.  If  the  policy  is 
void,  a  return  of  the  premiums  (in  the 
absence  of  fraud  on  the  part  of  the 
person  seeking  to  recover  them  back) 
can  be  had.  Thus  in  Oom  v.  Bruce  (2), 
relied  on  for  the  defendant,  the  policy 
was  void  in  its  inception.  So  also  in 
Hentig  v.  Staniforth  (3).  In  Tyrie  v. 
Fletcher  (1)  the  policy  did  attach  to  the 
subject-matter  and  the  premium  was 
retained. 

A  policy  of  marine  insurance  is  only  a 
wager — ^it  is  the  sale  of  a  risk ;  and  in  giving 
effect  to  it  everything  depends  upon  what 
was  in  the  minds  of  the  parties.  Thus 
it  has  always  been  held  that  concealment, 


or  an  innocent  representation  by  one  of 
the  partiee  which  is  not  true,  avoids  tiie 
policy.     If  the  argument  for  the  defen- 
dant is  good  it  would  apply  as  well  to  i 
case  where,   at  the  time  the  policy  wu 
made,  the  ship  was  at  the  bottom  of  the 
sea.     In  such  a  case  the  policy  is  oertainlj 
good  when  it  contains  the  words  "  kxi 
or  not  lost,"  and  it  is  at  least  doubtful 
whether  those   words  are   necessary  to 
make  the  assured  liable  for  preminms 
when,  unknown  to  both  parties,  a  loa 
has  occurred  before  the  making  of  the 
policy — Sutherland    v.  PraU  (judgment 
of  Parke,  B.,  at  p.  311)  (4). 

All  writers  on  insurance  law  are  in 
favour  of  the  view  contended  for  by  tbe 
plaintiff.  Emerigon  on  Inntmnee  (hj 
Meredith),  pp.  635,  636,  states  it;  and 
in  Amould's  Marine  Insurance  (5tb  ed.), 
p.  1057,  it  is  implied.  In  Oairter  f. 
Boehm  (5)  the  judgment  of  Lord  Mans- 
field shows  that,  in  his  opinion,  if 
the  ship  had  arrived  when  the  pdi<7 
was  made,  but  the  underwriter  did  n^ 
know  of  its  arrival,  there  could  be  no 
return  of  premiums.  There  is  also  an 
unreported  case  of  NaHuch  v.  Hendenan^ 
argued  before  WiUes,  J.,  in  1869;  who 
held,  in  an  action  for  return  of  premiaoa, 
where  the  policy  had  been  made  when 
the  voyage  was  at  an  end,  although  both 
parties  were  ignorant  that  it  was  at 
an  end,  that  the  policy  attached,  and 
the  assured  was  not  entitled  to  a  re- 
turn of  premiums.  It  is  submitted  thai, 
there  having  been  no  mistake  of  &ci  in 
the  present  case,  and  no  total  &iliire  of 
consideration,  the  plaintiff  is  entitled  to 
recover  his  premium.  Afl  to  the  second 
point,  the  defendant  had  an  insaiaUe 
interest  when  the  re-insurance  was  ef- 
fected. He  insured  the  risk  he  stood  at 
under  the  previous  policy,  and  his  policf 
of  re-insuranoe  attached  from  the  mommt 
when  the  first  policy  attached^  and  he 
was  in  exactly  the  same  position,  with 
respect  to  his  policy  of  re-insuranoe,  as 
if  he  had  been  owner  of  the  goods.  All 
that  the  objection  on  the  second  point 
really  comes  to  is  that,  in  fact,  a  loss  had 
occurred  when  the  re-insurance  was  mada 
They  also  referred  to   articles  366  and 

(5)  1  Smith's  L.O.  (8th  ed.)  p.  660;  8  Bur. 
1005. 


mOHABLMAS  1880  to  MICHAELMAS  1881. 


ffO.] 

vifor^  T.  Symondson  {App.),  Q.S, 

of    the    Oode    de    Gommerce,     and 
B  789  of  the    Grerman  Mercantile 


585 


If  omtn,  in  reply. 


Ortr,  adv,  vult. 


sfcdlowing  judgments  were  delivered 
b  let  of  April : — 

BIT,  L.J. — I  am  asked  to  deliver 
lent  first  in  this  case.  The  action 
reoover  the  amount  of  a  premium 
d  to  be  due  under  a  polic  j  of  marine 
inoe,  and  payment  is  resisted  on  the 
d  that  the  policy  never  attached. 
iefendant  had  underwritten  a  policy 
ods  from  Philadelphia  to  Rochfort. 
)-inBured  the  same  goods  with  the 
iff  when  the  ship  had  sailed  from 
lelphia  to  Rochfort  with  the  goods 
urd.  In  truth  and  in  fact,  when  the 
uance  was  effected,  the  voyage  was 
leted  in  safety ;  the  cargo  had  been 
d,  and  landed  undamaged,  but  that 
ras  not  known  either  to  the  plaintiff 
9  defendant.     It  was  supposed  by 

parties,  when  the  contract  was 
k1  into,  that  the  ship  was  overdue, 
lie  policy  was  made  on  a  very  large 
nm,  though  I  think  these  facts  are 
Y  immaterial.  The  question  would 
ecisely  the  same  if  they  had  not 
«ed  the  ship  was  overdue.      The 

question  argued  here  was  whether 
Mxmd  policy  ever  attached  at  all. 
B  Baid  that  it  did  not,  becanse,  when 
>lioy  was  made,  the  risk  had  deter- 
l.  If  one  examines  that  proposition 
illy,  it  comes  to  this,  that,  at  the 
lihe  second  policy  was  entered  into,^ 
uestion  whether  or  not  there  had 
or  oould  be  a  loss  had  been  deter- 
l  in  fact,  and  to  this  extent,  that 

oould  be  no  loss  whatever.  Now 
olicy  in  terms  covers  the  risk  which 
efendant  was  supposed  to  be  under 
16  first  policy  made  by  him  as  in- 
Therefore  the  risk  incurred  by  the 
1  policy  is  in  terms  the  risk  at  which 
HBored  under  the  second  policy  stood 
e  policy  made  by  him  as  insurer 
ff  the  voyage  described  in  that  policy, 
dnringthe  whole  time  of  the  voyage 
[bed  in  the  first  policy,  which  the 
dant  bad  underwritten,  it  is  obvious 
be  did  stand  at  risk.  The  voyage 
Yfjfu  60.~Q.B.,  C.P.  &  ExcH. 


was  made,  the  goods  were  at  risk,  and 
the  risk  extended  during  the  whole  time 
of  the  voyage.  Therefore  the  description 
of  the  plaintiff's  risk  in  the  second  policy, 
which  is  the  risk  at  which  the  defendant 
stood  during  the  voyage  described  in  the 
first  policy,  is  the  plaintifi^s  risk  during 
the  whole  of  that  voyage ;  and  that  risk 
did  exist.  But  then  the  objection  is,  that 
when  the  second  policy  was  in  fact  made 
the  question  of  whether  any  loss  could  or 
could  not  be,  or  had  or  had  not  been, 
sustained  by  the  plaintiff'  under  his  policy 
was  in  fact  determined.  Is  that  a  good 
objection  to  the  attachment  of  a  policy  ? 
It  seems  to  me  that  it  is  not,  because,  if 
you  raise  the  objection  in  those  terms,  it 
applies  to  a  policy  of  "  lost  or  not  lost." 
In  a  policy  of  "lost  or  not  lost,"  if  at 
the  time  the  policy  is  made  the  subject- 
matter  insured  is  lost,  the  question  of 
whether  there  will  or  will  not  be  a  loss 
under  that  policy  is  absolutely  determined. 
It  is  true,  supposing  the  goods  not  to  be 
lost,  the  risk  still  continues — they  may 
still  be  lost  where  the  policy  is  made 
before  the  voyage  is  concluded.  That  is 
true ;  but  still  the  objection  raised  here, 
when  put  into  its  proper  terms,  and 
given  its  proper  effect,  is  shown  not  to 
be  a  good  objection,  because,  if  good,  the 
fact  of  the  ship  or  goods  having  been 
lost  at  the  time  the  policy  was  made 
would  be  destructive  of  the  attachment 
of  the  policy.  That  is  not  a  true  proposi- 
tion, as  everyone  knows.  Indeed,  the 
dicta  of  Lord  Mansfield,  and  other  great 
Judges  in  England,  have  gone  so  far  as 
to  say  that  the  policy  was  good  if  both 
parties  knew  the  risk  had  been  in  fact 
determined — in  the  sense  that  they  knew 
the  subject-matter  was  lost  at  the  time 
when  they  entered  into  the  policy,  and 
they  did  enter  into  the  policy  in  terms 
which  covered  that  loss.  As,  for  instance, 
if  the  parties  have  verbally  agreed  to  the 
insurance,  or  have  passed  a  slip  (at  the 
time  when  the  passing  of  the  slip  was 
supposed  to  have  had  no  effect  except  as 
an  undertaking  of  honour),  then  if  under- 
writers, having  made  such  an  agreement 
or  given  such  a  slip,  enter  into  the  policy 
after  both  parties  know  that  a  loss  hsks 
occurred  and  that  the  event  has  been 
determined,  the  policy  would  be  a  good 
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one.     It  seems  to  me,  therefore,  upon 
principle,  that  it  is  not  a  good  objection 
to  the  policy  to  say  that  the  question 
whether  there  could,  or  could  not,  be  a 
loss,  had  been  determined  in  fact  before 
the  making  of  the  policy.     With  regard 
to   the  authorities,    Mr.   Benjamin  was 
bound,  I  think,  to  admit  that  although, 
except  in  one  instance,  there  had  been  no 
decided  case  on  the  point,  yet  all  writers 
on  insurance  law  were  against  the  view 
proposed  by  him.    Emerigon  was  against 
him.     Then  he  objected  to  the  authority 
of  Emerigon.     That  Emerigon  is  not  an 
authority  to  be  always  followed  in  every- 
thing be  says  is  perfectly  true,  yet  he  is 
nevertheless  always  quoted  as  an  autho- 
rity on  insurance  law,  and  his  language 
is   certainly  to   be  carefully  considered 
before  it  is  rejected.     But  Pwrk  on  Insur- 
ance was  against  him  in  terms,  and  that 
work  has  always  been  cited  by  Judges  in 
England  and  America  as  a  book  of  con- 
siderable authority.  Phillies  on  Insurance 
was  against  him,  and  I  venture  to  say 
that  Phillips  is  of  the  highest  authority. 
Arnould  also  is  against  him.     Therefore 
all  the  text  books,  so  far  as  I  can  see,  are 
in  favour  of  the  view  which  seems  to 
me  to  be  the  view  in  accordance  with 
true  principle.     In  addition,  there  is  the 
higher  authority  of  Mr.  Justice  Willes 
in  Nakisch  v.  Henderson,      I  have  now 
seen  the  note  of  his  decision  in  that  case, 
which  is  distinctly  and  clearly  in  point. 
The  question  raised  was  whether  the  fact 
of  a  voyage  being  at  an  end  before  the 
policy  was  made,  neither  party  knowing 
that  the  voyage  was  at  an  end,  prevented 
the  policy  from  attaching.     The  action 
was   for  a  return   of    premiums.      Mr. 
Justice  Willes  held  that  the  fitct  of  the 
voyage  being  ended,  if  unknown  to  both 
parties,  did  not  prevent  the  attachment 
of  the  policy  to  the  risk. 

I  am,  therefore,  of  opinion,  both  on 
principle  and  authority,  that  the  mere 
fact  of  the  voyage  in  this  case,  as  to  which 
the  defendant  was  an  insurer  under  the 
first  policy,  being  at  an  end  when  the 
second  poUcy  was  made,  did  not  prevent 
the  attachment  of  the  second  policy,  in 
which  the  defendant  was  the  assured. 
The  re-insurance  policy  attached,  and,  if 
so,  the  premium  is  due.     It  was  further 


said  that  there  was  no  ingorable  interest 
on  the  part  of  the  defendant  under  ihii 
second  policy.   His  insurable  interest  was 
the  risk  which  he  ran  under  the  former 
policy.  If  this  policy,  therefore,  attached, 
it  attached  in  respect  of  the  voyage  in- 
sured under  the  first  policy,  and  during 
the  whole  of  the  voyage  tiie  risk  of  the 
defendant  under  the  first  policy  did  eodst; 
and  I  think,  therefore,  that  the  qaestiaa 
of  insm*able  interest  in  this  case  comes  to 
be  the  same   question  precisely  as  the 
question  whether  the  risk  ever  attaohei 
If  the  risk  attached,  and  as  long  as  it 
attached,  under  the  first  policy  or  under 
this  policy,  the  defendant's  interest  it* 
tached  for  the  same  time,  and  during  the 
whole  of  the  same  period.     Therefore 
there  was   an  insurable  interest    Thii 
decision  seems  to  me  to  come  to  this,  that 
where   the   subject-matter   insured  has 
been,  or  is,  or  will  be  at  risk,  the  poHoj 
attaches  to  and  covers  it,  whether  tiie 
policy  be  made  before,  or  during,  w  after 
the  time  when  the  subject-matter  was  at 
risk,  if  that  risk  is  properly  described  in 
the  policy.     I  think,  therefore,  that  the 
decision  was  right. 

Bagoallat,   L.J. — I  am  of  the  same 
opinion,  and  I  have  nothing  to  add. 

Bramwell,  L.J. — I  wish  to  add  a  few 
words  in  confirmation  of  what  my  brother 
Brett  has  said.    On  the  question  whether 
the  policy  attached,  I  thmk  it  did.    The 
fallacy  in  the  defendant's  argument  arises 
from  the   double   meaning  of  the  word 
"  risk."     That  means  both  the  voyage  or 
the  adventure  commenced  with  the  neces- 
sary conditions  to  make  the  underwriters 
liable,  and  the  chance  of  loss  during  its 
performance.     In  the  latter  sense  here 
there  was  no  risk  at  the  time  of  re-in- 
surance.    But  that  is  not  the  sense  m 
which  that   word  in   the  authorities  u 
used.     It  is  used  in  the  first  sense  I  hare 
mentioned,    and  in  that    sense  deailj 
existed  in  this  case.     There  was,  there- 
fore, a  risk  such  that  if  the  premium  had 
been  paid  the  defendant  could  not  hafo 
recovered  it  back.     Suppose  it  had  heea 
known  to  both  parties  that  the  ship  had 
arrived  for  twenty-four  hours,  and  atill 
the  defendant  had  been  minded  to  re^ 
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'By  and  bad  re-msnred  at  a  low  pre- 
1,  it  cannot  be  donbted  but  tbat  the 
iam  would  have  to  be  paid.  Bnt  if 
18  irae  of  twentj-fonr  hours,  it  is 
ly  true  of  twenty-four  or  any  other 
Mr  of  days.  And  if  it  is  true  when 
parties  know,  it  is  equally  true  when 

do  not.  I  think,  therefore,  this 
f  attached. 

to  the  other  question,  I  confess  I  am 
d  clear.  It  is  said  that  the  interest 
18  defendant  was  in  his  possible 
ity,  and  that,  the  existence  of  a  loss 
;  uncertain  to  his  knowledge,  he 
t  insure  against  it.  I  am  not 
ether  satisfied  with  this.  Suppose 
Borance  warranted  free  from  capture, 
mppose  a  re-insurance  on  the  same 
I  on  the  same  voyage,  but  that  the 
was  captured  before  re-insurance, 
i  the  re-insurer  have  an  insurable 
98t  P  I  doubt,  but  my  brethren  do 
and  therefore  on  this  point  also  I 
ir. 

Judgment  affirmed, 

ors^Field,  Boecoe  &  Co.,  agents  for  Bate- 
9s  Co.,  Liverpool,  for  appelLemt ;  Waltons, 
)b  9c  Co.,  for  respondent 


587 


THE  QUEEN'S  BENCH   DIVISION.] 
fTHB     COBPORATION      AND     THE 
CHAMBER    OF    COMMERCE    OF 
HUDDERSFIELD  V.  THE  GREAT 
NORTHERN  RAILWAY  COMPANY, 

Q  9.  I  AND  THE  MANCHESTER,  SHEF- 
FIELD AND  LINCOLNSHIRE 
RAILWAY  COMPANY. 


«.  J 

26.  -< 


^Oway  Clauses  Act,  1863  (26  ^  27 
c.  92),  s.  27 — Revision  of  Working 
ement — Regulation  of  Railways  Act, 
,  8, 10 — Jurisdiction  of  Railway  Com- 
oners — ProMhition. 

1858  hoo  railway  companies  entered 

ivforhvthg  agreement  under  a  special 

which  enabled  them  so  to  do,  with  this 

JO,  "  That  no  siich  agreement  shall  he 

fuM  the  sa/me  has  been  approved,  both 

ike  period  of  its  contimia/nce  and  in 

fmpecis,  by  the  Board  of  Trade.'*  The 

dtmae  of  the  agreement  empowered  the 


Board  of  Trade  once  in  every  ten  years  "  to 
cause  this  agreement  to  be  revised,  btU  in 
the  interest  of  the  public  only.'*  In  1873 
the  powers  and  duties  of  tJie  Board  of  Trade 
"  under  any  special  Act  unth  respect  to  the 
approval  of  working  agreements  between 
railway  companies'*  were  transferred  to  the 
Railway  Commissioners: — Held,  that  the 
power  given  under  clause  17  of  the  agreement 
to  the  Board  of  Trade  was  a  power  with  re- 
spect  to  the  approval  ofaworking  agreement, 
and  was  also  a  power  under  a  special  Act,  so 
that  the  Railway  Commissioners  had  power 
to  revise  the  agreement,  and  to  consider  it 
in  the  interest  of  the  public. 

This  was  an  application  bj  the  Oreat 
Northern  Railway  Company,  and  the 
Manchester,  Sheffield  and  Lincolnshire 
Eailway  Company,  for  a  writ  of  prohibi- 
tion to  issue  to  the  Railway  Commis- 
sioners. The  facts  and  arguments  are 
fully  referred  to  in  the  judgment  of  the 
Court. 

Webster  and  Rowland  Williams  shewed 
cause  against  the  rule  nisi  for  a  prohi- 
bition. 

2%€  Attomey'Oeneral,  The  Solicitor' 
General  and  Balfour  Browne,  for  the  Rail- 
way Commissioners. 

Pope,  Littler,  Dugdale  and  Worsley 
supported  the  rule. 

Our.  adv.  vult. 

The  following  judgments  were  deli- 
vered on  April  9 : — 

Field,  J. — This  is  an  application  by 
the  associated  companies — the  Great 
Northern  Railway  Company,  and  the 
Manchester,  Sheffield  and  Lincolnshire 
Railway  Company — for  a  writ  of  prohi- 
bition to  issue  to  the  Railway  Commis- 
sioners, prohibiting  them  from  proceeding 
upon  a  certain  application  made  to  them 
by  the  Mayor  and  Corporation  and  the 
Incorporated  Chamber  of  Commerce  of 
Huddersfield,  in  the  West  Riding. 

The  law  and  facts  applicable  to  the 
matter  are  these:  It  appears  that  in  the 
year  1858,  the  two  railway  companies  were 
desirous  of  entering  into  a  working  agree- 
ment between  each  other ;  and  they  applied 
to  Parliament  for,  amongst  other  things,  a 
bill  for  the  purpose  of  enabling  them  to 
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enter  into  snch  an  agreement.  Accord- 
ingly, by  the  private  Act  of  21  &  22  Vict., 
they  were  authorised  by  section  1  to  enter 
into  a  working  agreement  for  the  purposes 
specified  in  that  section;  bat  then,  in 
order  that  the  monopoly  which  would 
thereby  be  created  should  not  be  preju- 
dicial to  the  interests  of  the  public  at 
large,  the  Legislature  interposed  a  proviso 
that  that  agreement  should  not  be  valid, 
and  that  no  such  agreement  should  be 
valid  until  the  same  had  been  approved, 
both  as  to  its  period  of  continuance  and 
in  other  respects,  by  the  Board  of  Trade 
as  well  as  by  the  shareholders.  The 
Legislature  seems  to  have  thought  that 
the  parties  themselves  might  have  come 
to  an  agreement,  but  still  that  should  not 
be  valid  unless  the  Board  of  Trade  ap- 
proved of  it ;  and  the  approval  was  to  be 
both  as  to  the  period  of  its  continuance 
and  in  other  respects.  The  reason  why 
those  words  as  to  the  period  of  its  con- 
tinuance were  put  in  was  this:  by  the 
empowering  claase,  the  two  companies 
might  from  time  to  time  during  fifty  years 
enter  into  agreements ;  and  it  was  thought 
that  that  was  a  very  long  time,  and  that 
it  was  desirable,  therefore,  that  the  Board 
of  Trade  should  exercise  the  power  of 
approving  both  as  to  the  period  of  its 
continuance  and  in  other  respects.  Upon 
that  the  two  companies  came  to  the  agree- 
ment which  they  thought  most  conducive 
to  their  own  interests.  They  provided 
for  their  traffic  in  various  ways ;  but  in 
clause  14  of  the  agreement  they  put  in  a 
clause  for  their  own — if  I  may  use  the 
word  with  regard  to  a  railway — personal 
protection.  Of  course,  no  partnership  is 
of  any  value,  or  can  be  of  any  value  to 
anyone,  if  either  of  the  partners  may  at 
any  time,  by  negotiating  or  contracting 
with  somebody  else,  prejudice  the  other. 
Therefore,  naturally  enough,  as  it  seems 
to  me,  the  companies  put  in  this  clause : 
**  Neither  company  shall  make  any  bar- 
gain, treaty  or  agreement  or  arrangement 
with  any  other  company,  or  do  any  other 
act  directly  or  indirectly  te  affect  injuri- 
ously the  traffic  of  the  other  company,  or 
to  prejadice  this  agreement  without  the 
consent  of  such  other  company."  That 
clause  being  in,  the  agreement  went  to 
the  Board  of  Trade.     Then  no  doubt  the 


Board  of  Trade,  very  properly  indeed,  re- 
quired, if  they  were  to  approve  of  thiB 
ag^reement  for  fifty  years,  tliat  there  sboold 
be  some  mode  of  providing  for  an  alter- 
ation in  the  agreement  if,  in  theooune  (A 
those  fifty  years,  circnmstanceB  should 
alter  and  render  it  desirable  that  the 
agreement  should  in  some  way  be  modi- 
fied or  altered.     Accordingly,  clanseB  17 
and  18  are  provided  for  the  parpose  d 
meeting  that  difficulty.    Glanse  17  begins 
by  giving  a  general  power  to  the  Bowd 
of  Trade.     I  apprehend  that  they  imgitl 
exercise  this  power  by  their  own  mof»> 
ment,  if  they  thought  right,  without  any 
notice,  as  in  clause  18.    At  all  events,  tiie 
words  are,  '^  It  shall  be  lawfolfortheiojif 
they  think  fit,  on  the  expiration  of  evnj 
ten  years  from  the  date  of  this  agreemeot^ 
and  then  other  ten  years,"  to  do  whit? 
"  To  cause  this  agreement  to  be  rsTifled, 
but  in  the  intereste  of  the  public  onlj/' 
That  is  the  first  thing  they  may  do.   It 
means — look  into  it  and  revise  it;  go 
through  it  again,  and  see  whether,  in  the 
interests  of  the  public,  there  is  or  is  not 
anything  in  it  which  they  would  ntber 
decline  to  approve,  or  which  in  their  judg- 
ment required   modification.     The  next 
branch  of  the  clause  goes  on  to  shew  that 
that  is  the  meaning  of  the  first,  because 
it  says,  "  And  the  Board  of  Trade  shaU 
have  power  to  declare  that  if  any  modifi- 
cation required  by  the  Board  of  Trade  in 
such  interest ''  (that  is,  in  the  interest  of 
the  public)  '*  be  not  agreed  to,  then,  at  the 
expiration  of  three  calendar  months  aftsr 
notice,  the  agreement  shall  determine.*' 
Therefore,  in  effect,  clause  17  says  that 
the    Board    of    Trade    may   cause  the 
agreement  to  be  revised  :  they  may  not 
modify  it;  they  may  not  alter  it;  thef 
may  not  strike  out  one  clause  and  add 
another.     Clause  17  only  gives  a  YdfJ 
limited  power,  and  that  is  this:  "The 
Board  of  Trade  shall  revise  it ;  they  shall 
see  whether  they  think  a  modification  in 
the  interests  of  the  public  is  necesaarj; 
they  shall  then  tell  the  parties,  and  tbef 
shall  give  notice.     Here  is  the  modifica- 
tion we  require ;  if  yon  do  not  like  it, 
agreement    at    an  end."      Clause  18  is 
based  upon  the  same  principle.    Clause  18 
gives  them  a  mode  of  initiation — thftt  is, 
a  mode  of  bringing  people  before  them; 
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and  by  dause  18  they  may  say  to  the 
companies,  "  Issae  a  notice  calling  every- 
body before  us,  to  tell  them  that  this  is 
going  to  be  revised.  If  yon  do  not  do 
that,  we  cannot  alter  the  agreement." 
Therefore,  the  agreement  was  approved 
by  the  Board  of  Trade  in  that  way  ;  and 
that  approval  seems  to  me  to  have  been 
the  approval  referred  to  in  the  Act  of 
Parliament — that  is,  the  agreement  was 
approved  of  in  every  respect,  sach  as  it 
was.  It  is  tme  it  contained  within  it  a 
germ  of  dissolution.  It  may  not,  by 
reason  of  these  clauses,  g^  on  for  the  fifty 
years;  but  still,  such  as  it  was,  it  was 
approved  of  by  the  Board  of  Trade. 

That  was  in  the  years  1858  and  1860. 
In  the  year  1863,  the  Legislature  by  the 
Act  of  1863,  Part  III.,  headed,  "  Work- 
ing Agreements,"  said,  "  Wherever  two  or 
more  companies  are  authorised  to  agree 
among  themselves  with  respect  to  any 
of  the  following  purposes — namely,  the 
maintenance,  the  use  and  the  working  of 
the  railway  " — ^then,in  such  a  case,  the  Act 
says,  *'  The  agreement  shall  not  affect  in 
any  matter  so  and  so."  Then  it  says  that 
the  agreement  shall  not  take  effect  unless 
the  shareholders  approve.  Then  section 
24  provides  for  notice  to  the  public  be- 
forehand, and  section  25  is  the  counter- 
part to  some  extent  of  section  2  of  the 
private  Act  of  1858,  because  it  says  that 
the  agreement  shall  not  have  any  opera- 
tion until  it  is  approved  by  the  Board  of 
Trade.  Then  later  on  comes  the  decennial 
period  of  alteration,  and  that  is  this — 
which  is  the  counterpart,  or  not  exactly 
the  counterpart  but  the  substitution,  not 
of  the  Act  of  Parliament  but  of  clauses  17 
and  18  of  the  particular  agreement,  '*  at 
the  expiration  of  ten  years  afber  the 
making  of  the  agreement  the  Board  of 
Trade  may  cause  the  same  to  be  revised  " — 
exactly  the  words  of  the  first  part  of  clause 
17— and  the  Board  of  Trade  may  require 
them  to  publish  a  notice ;  that  again  is 
olanae  18,  and  the  Board  of  Trade  (here 
oomea  a  very  important  difference,  be- 
canae  it  departs  from  the  mode  of  agree- 
ment in  the  17th  and  18th  clauses,  and 
saya)  may  modify  the  agreement  in  such 
manner  as  may  seem  expedient,  and  may 
declare  the  modification  part  of  the  agree- 
ment ;  and  then,  if  that  is  so,  the  same 


shall  be  read  and  take  effect  accordingly. 
That  is  a  very  much  larger  power — one  to 
be  exercised  (as  I  have  no  doubt,  if  the 
power  exists,  it  will  be  exercised)  with 
the  most  careful  consideration  of  the 
interests  of  all  the  parties  concerned.  It 
is  a  power  which  the  parties  to  the  agree- 
ment of  1860  gave  to  nobody.  They  did 
not  say  to  anyone,  "You  shall  impose 
upon  us  a  clause  which  we  do  not  like ;" 
they  did  not  say,  "  You  shall  strike  out 
a  clause  which  we  do  Uke  and  yet  the 
agreement  shall  go  on."  What  they  said 
was  this  :  "  If  in  the  interest  of  the  public 
you  do  not  like  a  clause  you  may  modify 
it,  and  you  may  tell  us  of  that  modifica- 
tion, and  if  we  do  not  like  it  then  no 
agreement."  Whereas  here  this  power 
would  have  enabled  the  Board  of  Tnuie — 
and  if  the  commissioners  have  that  power 
in  this  particular  case  (as  to  which  I 
entertain  very  great  doubt)  it  would 
enable  them  to  force  upon  these  two 
companies  a  contract  which  they  never 
assented  to,  and  which  I  am  satisfied 
neither  of  them  would  have  assented  to, 
if  that  clause  was  either  expressed  or 
understood  in  it.  Up  to  the  present  time, 
with  this  Act  of  Parliament,  the  only 
language  which  we  have  got  is  "  approve." 
They  may  ** approve"  of  the  agreement. 
Then  they  may  revise.  The  revising, 
therefore,  takes  place  at  the  end  of  that 
particular  period. 

That  was  in  1863.  Then  in  1873  the 
Legislature  said,  '*  The  following  powers 
and  duties  of  the  Board  of  Trade  shall  be 
transferred  to  the  commissioners,  namely, 
the  power  of  the  Board  of  Trade  under 
Part  III.  of  the  Railways  Glauses  Act, 
1863,  or  under  any  special  Act."  The 
powers  are  not  all  their  powers  under  any 
special  Act,  but  they  are  only  the  powers 
with  respect  to  the  approval  of  working 
agreements,  not  the  power  of  approving, 
not  the  power  of  withholding  approval, 
but  all  the  powers  with  respect  to  the 
subject-matter  of  approval  of  working 
agreements ;  and  it  is  only  of  course  under 
section  10  of  the  Act  of  1873  that  the 
Corporation  of  Huddersfield  and  the 
Incorporated  Chambers  of  Commerce  have 
a  right  to  call  upon  the  commissioners  to 
act  in  reference  to  their  application. 

Their  application  is  this — they  set  out 
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the  statistics  of  the  borough  of  Hndders- 
field,  they  set  out  the  agreement  of  1860, 
and  then  they  allege  this :  They  say  that 
that  agreement  was  submitted  to  the 
Board  of  Trade,  and  was  approved  by  the 
Board  of  Trade.  They  recite  the  Acts  of 
1863  and  1873,  and  then  they  say  this : 
"  The  said  applicants  have  by  experience 
found  that  the  14th  clause  of  the  said 
agreement  has  operated  very  prejudicially 
to  the  public  interests  of  the  borough  of 
Huddersfield."  They  pray,  first,  that  the 
agreement  of  the  1st  of  October,  1860, 
may  be  revised  in  the  interests  of  the 
public.  They  use  there  the  very  same 
language  as  the  first  part  of  clause  17  of 
the  agreement  of  1860,  declaring  that  the 
Board  of  Trade  may  revise ;  and  then 
they  ask  the  Bailway  Commissioners  to 
do  that  thing  which  the  Board  of  Trade 
might  have  done  under  the  agreement. 
Bat  then  they  go  further.  Their  second 
prayer  is  that  the  14th  clause  may  be 
declared  invalid  and  void,  and  that  the 
same  may  be  expunged  from  the  said 
agreement,  or  be  so  modified  as  to  enable 
them  to  make  any  agreement  with  any 
other  company  as  may  serve  and  promote 
the  public  interests  of  Hnddersfield,  whe- 
ther that  bargain  be  injurious  to  the 
companies  or  not.  Then  they  make  that 
valuable  prayer  which  has  been  frequently 
said  to  be  only  equalled  by  one  other 
prayer  in  the  world,  and  that  is  the  prayer 
for  general  relief — "  such  other  relief  as 
the  justice  of  the  case  may  require.** 

Now  upon  that  the  railway  companies 
put  in  their  answer,  and  by  their  answer 
they  take  objection  to  the  jurisdiction  of 
the  Railway  Commissioners.  The  objec- 
tions were,  first  of  all,  that  the  commis- 
sioners had  no  jurisdiction  whatever  to  do 
anything  in  the  matter,  or  to  grant  any 
portion  of  this  prayer  at  all,  because  they 
said,  first,  that  the  Board  of  Trade's 
power  of  approval  had  been  exhausted 
entirely  when  the  agreement  was  ap- 
proved ;  but  in  any  view  of  the  case,  it 
had  not  been  transferred  from  the  Board 
of  Trade  to  the  Railway  Commissioners. 
Upon  that  the  Railway  Commissioners 
gave  a  judgment,  in  which  they  went  very 
fully  into  the  arguments  both  on  the  one 
side  and  on  the  other.  They  deal  with 
both  those  views  which  1  have  just  now 


suggested.     First  of  all  they  deal  with 
the  general  question,  if  I  may  shortly  mit 
it,  whether  the  powers  of  the  Act  of  lo63 
in  this  particular  case  were  powers  wluoh 
were  transferred  to  them  under  the  Act 
of  1873,  as  being  powers  of  the  Board  of 
Trade  under  Part  III.  or  under  any  special 
Act ;  and  secondly,  they  deal  with  the 
more  limited  question.     But  they  have 
made  no  order  in  the  matter  at  alL  They 
have  merely  given  a  judgment  upon  the 
construction  of  the  Act  of  Parliament, 
and  of  the  agreement  and  of  their  powers; 
the  only  thing  they  appear  to  have  done 
in  the  matter  is  with  reference  to  some 
application  for  particulars    which   ihef 
were  going  to  give,  and  which  I  aasnme 
would  be  quite  consistent  with  their  in- 
tention to  revise  and  propose  a  modifier* 
tion   so  as   to  comply  with  the  second 
prayer,     namely,     expunge    and   alter. 
Before,  of  course,  we  can  grant  a  prolii- 
bition  to  a  tribunal,  we  must  asoertBiB 
whether  the  tribunal  ia,  in  the  ooune  d 
the  proceedings,  doing  sometMng  beyond 
their  powers.     In  the  very  recent  can 
which  was  argued  in  the  Court  of  Appeil 
of  The  South  Eastern  Railway  Ompmi 
V.  The  Corporation  of  Hastings  (1),  thit 
was  the  principle  which   the  Court  of 
Appeal  acted  upon,  if   I  understand  it 
rightly.     They  said,    '*  There  are  Bome 
things  here  in  the  judgment  of  the  com- 
missioners as  to  which  we  entertain  donbt 
whether  they  have  got  the  power ;  there  are 
some  things  as  to  which  we  think  they  hate 
got  the  power."    We  do  not  know  at  pre- 
sent exactly  what  they  are  going  to  do, 
because  they  have  noyb  drafted  any  order 
or  told  us  what  order  they  are  going  to 
make,    and  therefore   we  cannot  gruit 
a    prohibition,    because,    as    the   Lord 
Chancellor  said,  '*  there  are  some  things 
which  they  propose  to  do    which  thef 
may  lawfully  do ;  there  are  other  things 
which  we  think  they  may  not  lawfoHj 
do."      Therefore,    following    that   prin- 
ciple, we  must  look  before  we  grant  that 
prohibition,    and    see    whether  we  can 
satisfy  ourselves  that  the  Railway  Com- 
missioners propose  to  do  anything  beyond 
their  jurisdiction. 
There  are  two  things  which  the  appli- 

(I)  Anic,  p.  201 ;  Law  Rep.  C  OB.  B.  dSft. 
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cants  ask  for — ^first,  a  revision  and  the  pro- 
position of  a  modification ;  and  secondly, 
they  ask  for  a  power  which  only  exists 
provided  the  word  ''approval"  in  the 
agreement  can  be  held  to  mean  revising, 
or  provided  the  powers  in  Part  III. 
are  all  of  them  transferred.  If  it  had 
been  necessary  to  decide  that  question,  as 
I  have  jnstsaid,  Ishoald  have  entertained 
very  considerable  doubt  whether  the  Bail- 
way  Commissioners  had  any  such  power 
at  all,  namely,  a  power  to  force  upon  the 
parties  an  agreement  to  which  they  have 
not  assented.  They  might  or  might  not.  I 
cannot  say  how  that  may  be.  But  inas- 
mnohas  I  am  unable  to  see  that  the  Bail  way 
Ck)mmissioner8  propose,  until  they  have 
enquired  into  the  matter,  to  act  in  any  way 
npon  that,  I  do  not  feel  that  it  is  necessary 
for  me  to  say  now  what  my  views  upon  it 
would  be  until  I  see  what  order  it  is  (if 
any)  that  the  Bailway  Commissioners 
propoee  to  make  in  the  matter.  If  they 
were  to  propose  to  make  an  order  in  the 
matter  by  which  they  comply  with  the 
second  prayer  of  the  petitioners,  namely, 
by  expunging  clause  14,  and  forcing  the 
agreement  upon  the  parties  for  the  re- 
mainder of  the  fifty  years  without  that 
cl&nse,  I  should  then  have  considerable 
donbt  in  saying  that  we  might  not  think 
it  right  to  prohibit  them  from  that  as  being 
beyond  the  powerwhioh  the  Legislature  has 
conferred  upon  them.  But  when  I  come  to 
consider  what  they  are  about  to  do,  I  must 
see  whether  they  have  any  power  to  do 
what  they  propose  to  do  at  present.  What 
I  understand  they  propose  to  do  at  pre- 
sent is,  to  revise  the  agreement,  and  con- 
sider it  in  the  interest  of  the  public. 
Have  they  got  that  power  P 

Now  it  is  conceded  that  they  can  only 
have  that  power  provided  it  comes  within 
the  language  and  meaning  of  the  10th 
section  of  the  Bailways  Begulation  Act, 
1873.  Therefore  we  must  consider  what 
the  words  are,  and  what  the  meaning  of 
those  words  is.  Now  the  words  are 
these  :  '*  The  following  powers  and  duties 
of  the  Board  of  Trade  shall  be  transferred 
to  the  commissioners ;  the  powers  of  the 
Board  of  Trade  under  any  special  Act 
with  respect  to  the  approval  of  working 
agreements  between  railway  companies. 
ITow,  then,  had  the  Board  of  Trade  in 


1873  any  power  or  duty  under  any  special 
Act  with  respect  to  the  approval  of  work- 
ing agreements  ?  That  they  had  a  power, 
leaving  out  the  words  "  under  any  special 
Act,"  is  clear.  That  they  had  a  duty  is 
equally  clear ;  because,  they  having  a 
power  to  approve  or  prevent  the  exist- 
ence of  an  agreement  without  their  ap- 
proval, this  is  an  agreement  created  and 
entered  into  under  the  power  of  the  Act 
of  1858,  and  in  accordance  with  those 
powers  by  which  a  power  and  duty  have 
been  reserved  to  the  Board  of  Trade.  I 
cannot  think  it  can  be  held  that  that 

S>wer  and  duty  were  tdtra  vires  of  the 
uard  of  Trade  at  that  time.  It  might 
have  been  perhaps  a  question  to  be 
argued.  There  does  not  appear  to  me 
sufficient  ground  for  saying,  looking  at 
the  meaning  of  the  Act  of  Parliament 
and  the  agreement  itself,  that  the  Board 
of  Trade  should  not  have  power  to  say, 
"  Now  this  is  a  very  long  time  to  look 
forward  to  ;  we  do  not  mind  your  agree- 
ment. It  would  do  very  well  as  it  is, 
but  we  cannot  say  that  for  fifty  years  it  is 
a  good  thing.  Therefore,  in  the  interests 
of  the  public,  you  really  must  reserve  to 
us  the  power  to  revise  it  at  the  end  of 
every  ten  years."  I  think  it  cannot  be 
said  that  that  would  be  uUra  vires  of  the 
parties  and  the  Board  of  Trade  under  the 
provisions  of  the  Act  of  1858.  Then,  if 
so,  there  is  a  power  and  du^,  or  there 
was  in  1873,  in  the  Board  of  Trade  to  do 
something.  What  was  it  ?  Was  it  a 
power  and  duty  with  respect  to  the  ap- 
proval of  working  agreements  ?  Cou- 
sidering  the  meaning  of  the  words  "  with 
respect  to,"  not  the  power  of  approval, 
but  a  power  with  respect  to  approval,  I 
think  it  cannot  be  reasonably  doubted, 
giving  a  fair  construction  to  clauses  17 
and  18,  that  those  powers  and  duties  were 
powers  and  duties  with  respect  to  the  ap- 
proval of  working  agreements.  They 
may  say,  "  We  wSl  approve  it  now,  we 
will  approve  it  for  ten  years,  we  may  ap- 
prove it  for  all  the  time  unless  in  the 
meantime  we  think  there  is  reason  to  dis- 
approve of  it."  If  in  the  meantime  you 
satisfy  us  that  there  is  reason  for  our 
disapproving  of  it — ^by  reason  of  anything 
occurring  between  that  time  and  then — 
then  we  may  say,  This  modification^  we 
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think,  is  required ;  have  the  goodness  to 
say  whether  yon  approve  of  it  or  not.  If 
the  companies  do  not,  then  they  have  a 
ftirther  power.  They  have  power  to  de- 
clare the  agreement  void.  It  becomes 
void  ipso  facto.  Thoy  have  a  duty,  there- 
fore, to  revise.  They  have  the  dnty  and 
the  power  to  propose  a  modification. 
Then  they  have  a  further  duty,  if  the 
companies  do  not  assent  to  that,  to  de- 
clare the  agreement  at  an  end.  I  think 
those  are  powers  and  duties  with  respect 
to  the  approval  of  working  agreements 
within  the  meaning  of  this  Act  of  1873. 

Then  are  they  powers  and  duties  under 
any  special  Act  ?  I  think  they  are.  The 
argument  before  us  was  very  strong.  It 
was  said,  these  are  not  powers  under  the 
special  Act,  because  they  are  not  con- 
tained in  the  Act  of  1868.  No  doubt 
they  are  not.  You  have  got  the  word 
"  approval."  If  that  Act  had  stood  there, 
I  might  not  have  come  to  the  same  con- 
clusion as  I  have  now.  But  the  Act  does 
not  stop  there.  The  Act  gives  a  power — 
it  is  not  merely  ministerial — it  is  not  more 
machinery  on  the  part  of  a  Government 
department,  which  is  disinterested,  and 
which  represents  the  public  at  large, 
railway  companies  on  the  one  hand,  and 
chambers  of  commerce  and  corporations 
on  the  other— to  consider  what  the  fair 
terms  as  regards  the  parties  are,  and  what 
the  fttir  terms  as  regards  the  public  are. 
Only  in  the  interests  of  the  public  are 
they  to  interpose.  Under  those  circum- 
stances it  seems  to  me  that,  giving  the 
legislation  a  fair  construction,  this  power 
and  duty  which  clearly  exists,  and  which, 
I  think,  is  a  power  and  duty  with  respect 
to  the  approval  of  working  agreements, 
is  also  a  power  and  duty  under  the  Act  of 
1858,  being  a  special  Act.  Therefore,  for 
those  reasons,  it  seems  to  me  that  we 
cannot  issue  a  prohibition  at  present,  or 
in  the  form  in  which  it  is  asked ;  because 
it  seems  to  me  that  there  is  a  portion  of 
the  relief  prayed  for  by  the  applicants 
which  it  is  competent  in  the  Railway 
Commissioners  to  give ;  and  it  will  not  be 
until  we  see  that  they  propose  to  go  be- 
yond that  limit  that  we  shall  feel  it  any 
part  of  our  duty  to  forbid  them.  Under 
those  circumstances,  I  have  come  to  the 
concluBion  that  the  rule  must  be  refused ; 


and     the     ordinary    conseqaences    will 
follow. 

Manistt,  J. — I  agree  entirely  with  the 
result  at  which  my  learned  brother  hat 
arrived  ;  and  my  judgment  is  founded  on 
these  very  short  grounds. 

In  the  year  1858  a  special  Act  im 
passed  which  enabled  these  two  coin|Mmei 
to  enter  into  working  agreements,  with 
this  proviso, "  that  no  such  agreementshaH 
be  valid  until  the  same  has  been  approved, 
both  as  to  the  period  of  its  continoaDcetod 
in  other  respects,  by  the  Board  of  Tnbda." 
In  pursuance  of  that  Act,  the  agreenuot 
which  has  been  referred  to  was  enUnd 
into.     The  companies  came  to  the  agree- 
ment which  is  set  out;  and  it  is  onlj 
necessary  to  refer  to  the  17th  elaiue  d 
that  agreement,  which  says,  *'  It  shall  be 
lawful  for  the  Board  of  Trade,  if  tiMj 
think  fit,  on  the  expiration  of  eveiy  teii 
years  from  the  date  of  this  agreement,  or 
on  the  expiration  of  every  ten  years  fron 
the  period  when  any  revision  thereof  shall 
be  made  by  them,  to  cause  this  agreement 
to  be  revised  (but  in  the  interest  of  the 
public  only),  and  the  Board  of  Trade  shall 
have  power  to  declare  that  if  any  modi- 
fication required  by  that  board  in  such 
interest  be  not  agreed  to  by  the  compaoiei 
parties  hereto,  then  at  the  expiration  oi 
three  calendar  months  after  notice  gam 
to   the  companies  of   such   modification 
being    required,    this    agreement   ahill 
determine,    and    it   is    hereby    dedaied 
that  the  same    shall   determine  aooocd- 
ingly.''     The  Board  of  Trade,  therefore, 
reserved  to  themselves,  when  this  agree- 
ment   was   entered   into,   the  power  d 
revising  every  ten  years.     In  that  ateie 
of  things  the  Act  of  1863  was  passed, 
beforo  the   first  ten  years  had  expirei 
By  that  Act  of  1863,  agreements  between 
the  companies  may  be  modified  by  the 
Board  of  Trade,  and  so  on^  and  they  shall 
not  have  any  op«^tion  until  they  are  ap- 
proved.    That  is  by  section  27,  andbj 
that  section,   that    being    the    state  w 
things,  they  cannot  revise,  but  iheyvAJ 
impose  in  fact  a  new  agreement  on  ^ 
parties,  because  they  noay  modify  it  ancL 
declare  the  modification  part  of  the  agree- 
ment.    But  then  that  Aot  of  1863 
applied  to  agreements  entered  into 
the  passing  of  that  Aat — "  where  two 
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more  companies  are  aathoriaed  by  the 
special  Act  passed  to  enter  into  an  agree- 
ment;" so  that  the  Act  of  1863,  which 
gave  the  power  to  the  Board  of  Trade  to 
revise,  and  so  on,  only  applied  to  the  cases 
where  the  special  Act  had  been  passed 
after  the  Act  of  1863.  Therefore  that 
woald  not  have  enabled  the  Board  of 
Trade  to  exercise  those  powers  with 
respect  to  an  agreement  entered  into  prior 
to  that  time ;  in  other  words,  it  did  not 
apply  to  the  agreement  in  question.  Bat 
then,  in  1873,  the  *'  powers  and  dnties  of 
the  Board  of  Trade  under  Part  III.  of  the 
Railway  Glauses  Act,  1868,"  which  is  the 
Act  I  have  just  referred  to,  ''or  under 
any  special  Act  with  respect  to  the  ap- 
proval  of  working  agreements  between 
railway  companies,  are  transferred  to  the 
Bail  way  Commissioners;"  so  that  all 
powers  of  the  Board  of  Trade  under  Part  III. 
of  the  Act  of  1863  were  transferred.  But 
not  only  so,  but  all  the  powers  of  the  Board 
of  Trade  "  under  any  special  Act."  As 
my  learned  brother  has  pointed  out,  the 
words  are  very  large — "  with  respect  to 
the  approval  of  working  agreements." 

Let  us  turn  back  to  the  Act  of  1858, 
which  is  the  special  Act,  and  which  gave 
the  power  to  the  Board  of  Trade  to  ap- 
prove of  all  agreements  entered  into,  and 
which  prohibited  agreements  that  were 
not  approved  of  by  the  Board  of  Trade. 
In  the  agreement  in  question  there  is 
an  important  clause,  reserving  power  to 
the  Board  of  Trade,  to  which  I  have  re- 
ferred, and  it  was  said  that  that  is  the 
only  power ;  and  the  argument  was  that 
that  power  is  given  to  the  Board  of  Trade 
specially,  and  can  only  be  exercised  by 
the  Boud  of  Trade  and  not  by  the  Bail- 
way  Commissioners,  and  for  this  reason 
— ^the  Commissioners  only  have  the  power 
w^hich  the  board  have  under  any  special 
Act ;    and  the  argument  was  that  the 
Soajrd  of  Trade  derive  this  power  of  ap- 
proval of  agreements,  and  with  respect  to 
the  approval  of  agreements,  only  under 
the  agreement  in  question,  and  not  under 
the  apedal  Act.    It  may  be  that  directly 
and    immediately,  so  to  speak,  the  power 
is  deHved  from  the  agreement ;  but  then 
the  af^reement  is  based  upon  the  Act,  and 
it  ia  ^e  Act  of  1858  and  the  agreement 
together  which  give  the  power,  and  the 
Vol.  60.— QA,  O.P.  &  Excb. 


power,  therefore,  given  by  the  Act  in 
1858  is  the  foundation  of  the  whole 
matter.  The  Board  of  Trade  would  have 
no  power  in  the  matter  but  for  the  Act  of 
1858,  and  the  agreement,  which  reserves 
the  power  to  the  Board  of  Trade,  is  only 
reserving  to  them  the  power  under  the 
Act  of  1858. 

In  my  opinion,  the  words  of  the  10  th  sec- 
tion of  the  Act  of  1873  are  quite  su£Elcient 
to  transfer  to  the  Railway  Commissioners 
that  power  which  is  the  foundation  of 
the  whole  matter,  because  that  transfers 
to  the  Bail  way  Commissioners  all  powers 
and  duties  of  the  Board  of  Trade  under 
any  special  Act  with  respect  to  approval 
of  agreements.  But  for  that  Act,  the 
Board  of  Trade  would  have  no  power ; 
they  cannot  reserve  to  themselves  the 
right  by  the  agreement  to  exercise  that 
power  under  that  Act;  and  therefore  I 
think  it  is  a  power  with  respect  to  the 
approval  of  working  agreements.  What 
order  the  commissioners  may  make — 
whether  they  will  confine  themselves  to 
the  power  which  is  reserved  by  the  agpree- 
ment  in  these  words,  that  they  may  revise 
it  (there  is  no  particular  technical  inter- 
pretation to  be  put  upon  that ;  that  is  to 
say,  they  are  ^  look  into  the  matter 
again,  and  they  are  to  reconsider  the 
matteor,  and  if  they  think  it  is  necessary, 
they  may  propose  a  modification),  I  can- 
not say.  It  is  unnecessary  for  them  to 
g^  on  to  say  that  if  that  modification  is 
not  adopted,  they  will  declare  the  agree- 
ment at  an  end;  because  by  the  very 
terms  of  the  17ih  clause  of  the  agree- 
ment it  is  to  be  at  an  end  the  moment 
they  declare  that  it  ought  to  be  modified 
and  give  a  certain  notice ;  then  ipso  facto 
the  agreement  is  at  an  end.  So  that, 
after  all,  really  there  is  not  much  sub- 
stance in  the  contention  now  before  this 
Court,  and  for  this  simple  reason.  Ulti- 
mately, if  the  commissioners  were  to 
make  an  order  that  the  modification 
should  be  made,  if  it  is  not  adopted,  the 
agreement  comes  to  an  end ;  then  the  two 
companies  would  have  to  resort  to  the 
power  given  by  the  Act  in  1858,  and 
make  a  new  agreement.  We  cannot  sup- 
pose that  these  two  great  companies  will 
go  on  without  some  agreement  Then 
the  result  would  be  that  if  they  did  not 
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accept  that  modification,  the  original 
agreement  of  the  1st  of  October,  1860, 
wonld  come  to  an  end;  the  two  com- 
panies wonld  then  have  to  make  a  new 
agreement,  and  they  wonld  have  to  sub- 
mit that  to  whom  ?  Not  to  the  Board  of 
Trade,  because  all  the  powers  of  the  Board 
of  Trade  with  respect  to  the  approval  of 
working  agreements  are  in  terms  trans- 
ferred to  the  commissioners.  Beally  this 
litigation  seems  to  me  to  be  more  matter  of 
form  than  matter  of  substance  ;  because,  if 
the  Railway  Commissioners  confiue  them- 
selves to  that  and  the  agreement  comes  to 
an  end,  then  a  new  agreement  probably 
will  have  to  be  entered  into  and  sub- 
mitted, not  to  the  Board  of  Trade,  but  to 
the  commissioners. 

I  do  not  wish  to  express  any  decided 
opinion  with  respect  to  the  power  of  the 
commissioners  as  to  directing  more  than 
a  modification,  which  if  not  accepted 
would  put  an  end  to  the  agreement.  But 
I  confess  that,  as  at  present  advised,  I  think 
that  if  they  were  to  attempt  to  do  more 
than  that,  and  to  direct  the  modification 
to  take  place — in  other  words,  a  new 
agreement  to  be  entered  into — and  seek  to 
impose  that  agreement  upon  the  com- 
panies, there  is  strong  ground  for  con- 
tending that  they  have  no  such  power ;  I 
mean,  if  they  act  under  the  27th  section 
of  the  Act  of  1863,  and  declare  the 
modification  to  be  part  of  the  agreement. 
As  as  present  advised,  1  entertain  the 
strongest  doubt  as  to  whether  they  have 
any  such  jurisdiction  to  make  any  such 
order. 

For  these  reasons  and  the  reasons 
which  have  been  given  by  my  learned 
brother,  I  think  this  rule  ought  to  be 
discharged,  and,  of  course,  with  costs. 

Bule  discharged. 


Solicitors — The  Solicitor  to  the  Board  of  Trade, 
for  the  Bailvay  Commissioners;  Van  Sandau 
&  Cumming,  agents  for  J.  Batley  &  C.  Mills, 
Huddersfield,  for  the  Mayor  and  Corporation  of 
Huddersfield,  and  the  Chamber  of  Commerce  of 
Hnddersfield;  Nelson,  Barr  &  Nelson,  for  the 
Great  Northern  Railway  Company;  R.  B.  M. 
Lingard-Monk,  for  the  Manchester,  Sheffield  and 
Lincolnshire  Railway  Company. 


[IN  THE  HOUSE  OF  LO&Oa] 
1881.       "I    THE  MATOB  IKD  ALDEB3CKf  OF 

March  24,  I       the    city    of    londoh  «. 
25,  29, 31.  r      the    london   joint-stoci 

April  1.    J  BANK. 

Prohihttion — Mayor' a  Oourt  of  London 
— Foreign  Attachment — CorporcUioH  Oar- 
nishee. 

Process  of  foreign  aUachment  eannoi  he 
enforced  by  distress  against  the  gami^^ 
hU  only  by  arrest  of  his  person. 

It  cannot,  therefore,  he  enforced  at  aU 
against  a  corporation  aggregaie^  whitik  it 
by  its  nature  incapable  of  being  arrested. 

This  was  an  appeal  from  a  decision  of 
the  Gonrfc  of  Appc»J,  affirming  one  of  the 
Conmion  Pleas  Division,  by  which  a  pro- 
hibition had  been  granted  against  tlie 
Lord  Mayor's  Court  of  London.  The 
case  is  reported  in  the  Conrts  below,  4& 
Law  J.  Bep.  G.P.  213 ;  Law  Bep.  1  OS. 
D.  1 ;  5  ibid.  494. 

Process  of  foreign  attachment  had  been 
issued  against  the  respondents  in  a  suit 
in  which  Sarah  Ghriesiell  was  plaintiff  and 
Thomas  Griesiell  was  defendant.  Th» 
plaintiff  proceeded  to  enforce  the  order 
of  attachment  by  distress,  and  the  ro- 
spondents  thereupon  applied  in  the  Com- 
mon Pleas  Division  for  a  prohibitioo. 
This  was  granted  upon  the  ground  tint 
foreign  attachment  could  only  be  enforced 
according  to  the  custom  by  seizing  the 
person  of  the  garnishee,  and  was  therdbre 
inapplicable  to  a  corporation  aggregate. 

The  Mayor  and  Aldermen  appa^ed,  and 
it  was  agreed  that  the  factB  should  be 
found  by  a  Special  Case.  It  then  ap- 
peared that  a  number  of  preliminarj  pro- 
ceedings which  by  the  custom  ought  to 
be  gone  through  before  the  order  to 
attach  was  issued  bad,  in  fact,  been 
omitted,  in  accordance  with  the  practice 
for  at  least  2Q0  years,  though  the  record 
when  made  up  contained  fictitious  aUe- 
gations,  setting  out  the  due  performance 
of  all  such  proceedings.  The  Court  of 
Appeal  held  the  order  bad,  and  affirmed 
the  prohibition,  on  the  ground  that  the 
custom  had  not  been  followed. 

The  Mayor  and  Aldermen  appealed. 

It  was  admitted  by  the  appeUants* 
counsel  that  the  order  was  bad,  upon  the 
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ds  taken  by  the  Court  of  Appeal ; 
ley  did  not  contend  for  the  concln- 
BB  of  the  Recorder's  certi6cate  as  to 
istom  (which  had  been  dispnted), 
nfined  their  arguments  to  the  qnes- 
hether  the  custom,  if  proved,  was 


AUomey'Oeneral  (Sir  H.  James) 
ebder  (JB.  8,  Wright  with  them),  for 
Mllants. — Corporations  are  persons, 
bject  generally  to  the  same  law  as 
Inals — The  King  v.   Gardner  (1), 

722.  The  custom  may  be  wide 
1  to  apply  to  a  class  of  persons 
existence  beyond  legal  memory — 
\g*e  Case  (2).  If,  therefore,  the 
laaon  why  the  custom  here  was  not 
1  to  corporations  aggregate  in  early 
IB  that  there  were  none  to  apply  it 
seems  to  have  been  the  case),  then 
iin  legal  memory  such  corporations 
nto  existence  the  custom  might  be 
1  enough  to  extend  to  them — The 
*  London  v.  Vancuiker  (3). 
certificate  of  the  Recorder  has  been 
ed  in  cases  of  prohibition — e.g,  in 
The  Mayor  of  London  (4),  Westohy 
f  (5),  Crosby  v.  Hetheringion  (6). 
leie  is  no  case  of  refasal  to  accept 
artifioate  where  the  Mayor  and 
oen  have  no  real  interest,  as  they 
iOt  here ;  for  the  prohibition  neea 
bve  been  asked  against  them ;    it 

have  been  sufficient  if  obtained 
b  the  party. 

mode  of  executing  the  orders  forms 
t  of  the  custom  of  foreign  attach- 
The  Mayor's  Court,  as  an  inferior 
would  have  inherent  in  it  all  usual 
I  <^  enforcing  its  orders ;  and  dis- 
r  is  the  regular  common  law  pro- 
inferior  Courts — Oilbert  on  Distress, 
Viner's  Abridgment^  "Execution," 

proceedings  are,  in  fact,  against 

Cowp.  79. 
Bep.  826. 

Ld.  Baym.  496 ;  12  Mod.  269. 
Hurl.  &  C.  838 ;  2  ibid.  401 ;  32  Law  J. 
seh.  64,  282;   36  ibid.  225;  Law  Kep.  2 
a.  289. 

K  ft  B.  605 ;  22  Law  J.  Rep.  Q.B.  418. 
Man.  ft  a.  933;   12  Law  J.  Bep.  C.P. 


the  property  of  the  defendant,  to  compei 
his  appearance.  He  is  to  be  attached  by 
his  goods  in  the  hands  of  the  garnishee. 
The  judgment  and  execution  are  not  pro- 
perly against  the  garnishee.  The  term 
'*  attachment "  is  equivalent  to  distress. 
The  records  shew  that  the  process  was  to 
take  the  goods,  and  personal  process 
against  the  garnishee  was  only  intended 
to  enforce  delivery  of  the  goods.  Ma* 
grath  v.  Hardy  (7)  and  Wetter  v.  Bucker 
(8)  do  not  shew  that  the  order  could  not 
be  enforced  by  distrvngas^  but  only  that  if 
it  was  not  enforced  by  some  means  pay- 
ment under  it  would  be  voluntary.  In 
Oascoyne  v.  Penyke  (a.d.  1374)  (9)  an 
order  was  made  for  a  distress  against  a 
garnishee. 

Benjamin  and  W.  0.  Harrisofi  (Kempe 
with  them),  for  the  respondents. — The 
certificate  given  is  not  the  Recorder's 
certificate  but  that  of  the  Mayor  and 
Aldermen,  and  it  is  to  their  interest  to 
extend  the  jurisdiction,  because  the  fees 
received  exceed  the  expenses  of  the  Court. 
The  rule  is  that  trial  by  certificate  is  not 
allowed  where  the  city  has  an  interest — 
Day  V.  Savadge  (10),  7  Vtner's  Abridg* 
msntj  "  Custom,"  246  (referring  to  Jen- 
kins, 40th  pi.  21  and  22),  Appleton  v. 
Stoughton  (11) .  In  8mUh  v.  Hancock  (12) 
the  Uourt  refused  to  allow  trial  by  certi- 
ficate, and  ordered  trial  by  jury  out  of 
London.  In  Oox  v.  TJie  Mayor  of  London 
(4)  it  was  unnecessary  to  object  to  the 
certificate,  because  it  was  contended  that 
if  correctly  certified  the  custom  was  un- 
reasonable and  bad. 

The  custom  of  foreign  attachment  is 
inapplicable  to  corporations  ag^r^^te. 
Wager  of  law  forms  part  of  it,  wnich  in- 
volves the  taking  of  an  oath,  and  clearly 
a  corporation  cannot  take  an  oath.  It  is 
contended  that  the  true  custom  of  the 
City  of  London  has  fallen  into  desuetude 
for  five  or  six  hundred  years  and  is 
gone ;  that  which  is  now  in  use  is  a  cor- 
rupt custom  and  bad. 

(7)  4  Bing.  N.C.  782 ;  7  Law  J.  Eep.  OJP.  299. 

(8)  1  B.  ft  6.  491. 

(9)  City  Archives.  Bolls  of  Fleas  and  Memo- 
randa, A.  19,  Roll  19. 

(10)  Hob.  85. 

(11)  Cro.  Car.  616. 

(12)  Rolls  of  Q.B.  Roll  1772. 
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[LoBD  Blackburn. — Is  it  clear  that 
desuetude  for  that  time  would  destroy 
the  custom  P] 

No  case  has  heen  found  earlier  than 
that  of  the  East  India  Oompa/ny  (13),  in 
1796,  of  attachment  against  a  corpora- 
tion. There  is  but  one  case — Oascoyne 
V.  Penyke(9) — in  which  there  is  sup- 
posed to  have  been  a  process  against  the 
goods  of  the  garnishee ;  and  that  is 
probably  a  case  of  bill  of  proof,  not  of 
attachment  against  the  goods.  Prob- 
ably security  had  been  given  in  1373,  the 
year  before,  to  pay  the  money  when  due. 
The  object  is  to  get  the  goods  of  the  de- 
fendant. How  is  this  attained  by  seiz- 
ing the  goods  of  the  garnishee  generally  ? 
The  garnishee  might  have  a  diamond  of 
the  defendant's  worth  1,000Z.  and  be  at- 
tached for  a  debt  of  202. ;  the  garnishee's 
pearls  might  be  taken  in  distress,  and  he 
would  still  be  liable  to  restore  the  dia- 
mond to  the  defendant. 

Again,  how  is  a  corporation  to  prove 
that  it  has  no  goods  of  the  defendant  ? 
This  can  be  done  by  an  individaal  garni- 
shee by  means  of  the  plea  of  nil  hahet. 
But  the  custom  required  him,  on  doing 
so,  to  find  sureties  to  be  present  from 
Court  to  Court  until  the  matter  was 
ended.  In  de&ult  of  finding  sureties  he 
was  committed  to  prison.  But  a  corpo- 
ration could  not  be  present  in  Court  or 
go  to  prison. 

Webster,  in  reply. — The  same  diflSculty 
would  arise  in  case  of  personal  arrest. 
The  garnishee  would  probably  have  a 
lien  on  the  defendant's  property  for  that 
which  he  had  paid. 

The  object  of  the  attachment  is  to 
make  the  defendant  put  in  an  appear- 
ance, and  upon  his  surrendering  himself 
or  giving  bail  to  appear  the  attachment 
is  dissolved — Andrews  v.  Olerke  (14), 
Loveridge  v.  WhUrow  (13),  Day  v.  Pan- 
pierre  (16).  Assuming  that  it  is  good 
law  that  the  goods  of  a  corporation  may 
be  attached  in  the  hands  of  a  garnishee, 

(13)  City  Arch i  yes.  Lord  Mayor's  Court  Re- 
cords. Extract  from  burnt  firagments  of  entry, 
*'  Book  of  Attachments/'  a.d.  1796. 

(14)  Garth.  26. 
(16)  12  Mod.  213. 

(16)  13  Q.B.  Rep.  802;  18  Law  J.  Rep.  Q.B. 
270. 


is  not  the  objection  that  has  been  taken 
equally  applicable  there,  because  a  oor- 
poration  cannot  surrender  itself  and  so 
dissolve  the  attachment?  In  Pamd  v. 
Moor  amd  The  Mercer^  8  Company  (17)  it 
was  held  that  since  a  corporation  oonM 
not  appear  in  any  other  way  they  might 
appear  by  attorney.  Why  should  not 
tne  same  rule  apply  to  a  corporafcioD 
garnishee? 

[LoBD  BiiACKBURM.-^At  quarter  m- 
sions  no  one  could  appear  by  attomf^; 
consequently,  when  a  corporation  was 
defendant,  the  case  was  removed  hj 
certioraH  to  the  Queen's  Bench.] 

There  no  one  could  appear  by  attorn^; 
here  individuals  might. 

April  1. — The  Lobd  Ghancbllob  (Loid 
Selbobne). — This  question  arises  nponi 
prohibition  obtained  by  the  reepondfiDts 
against  the  appellants,  the  Corporation  of 
London,  to  prohibit  certain  prooeedingi 
against  the  respondents  (who  are  a(xn^ 
poration  aggregate)  by  way  of  foreign 
attachment  according  to  the  custom  of 
the  City.  The  case  in  the  first  instanoe 
came  before  the  Common  Pleas  Divitkn 
of  the  High  Court  of  Justice  upon  de- 
murrer ;  the  demurrer  of  course  aasomiDg 
the  £Eu;ts,  as  pleaded  by  the  oorporatian, 
to  be  true.  According  to  those  facts,  aa 
they  were  then  pleaded,  the  custom  ap- 
peared in  all  respects  to  have  been  fol- 
lowed in  point  of  &tct ;  that  is  to  aay, 
the  different  steps  and  proceedings  ap- 
peared to  have  been  taken  accord^  to 
the  custom  as  anciently  certified,  subject 
to  this  question  only,  whether  the  coa- 
tom  so  followed  was  applicable  to  a  oo^ 
poration  aggregate.  The  Common  Pleaa 
Division  held  that  it  was  not ;  and  the 
substantial  point  to  be  now  determined 
is,  whether  that  decision,  upon  thoee 
pleadings,  was  right ;  for  which  purpose 
we  must  leave  out  of  sight  all  variance 
between  the  facts  as  they  really  were, 
and  the  facts  as  pleaded. 

When  the  case  was  brought  before  the 
Court  of  Appeal,  both  sides  agreed  tliat 
it  would  be  convenient  to  have  the  &ctB 
before  the  Court,  as  well  as  the  plead- 
ings, in  order  that  the  question  of  sab- 

(17)  Howden,  91. 
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stance  might  be  determined  npon  the 
true  matenals  in  that  stage,  instead  of 
being  postponed,  to  be  determined  after- 
wards in  some  other  waj.  A  Special 
Case  was  accordingly  stated,  by  which  it 
appeared  that  all  the  preliminary  and 
introductory  proceedings  pleaded  as 
having  taken  place  were  merely  ficti- 
tious, and  had  never  taken  place  at  all. 
Other  facts  of  importance  with  regard  to 
the  practice  under  the  custom  at  dif- 
ferent times  were  also  found  by  the 
Special  Case,  and  it  was  agreed  that,  for 
the  purposes  of  the  decision  of  the  de- 
murrer upon  appeal,  the  Court  should 
take  judicial  notice  of  all  the  facts  so 
found  by  the  Special  Case. 

I  pause  to  observe  that,  under  those 
circumstances,  there  was  really  no  ques- 
tion whether  the  custom  itself,  such  as  it 
was  certified  to  be  in  ancient  times,  if 
followed  in  &ct^  in  a  case  properly  falling 
within  it,  was  good  or  bad  ;  and  nothing 
which  has  taken  place  in  the  case,  no- 
thing which  may  now  take  place  in  your 
Lordships'  House,  will,  in  my  opinion, 
throw  any  doubt  upon  the  validity  of 
that  custom,  if  duly  and  properly  fol- 
lowed in  cases  which  really  fall  within  it. 

Upon  the  facts,  as  stated  in  the 
Special  Case,  the  Court  of  Appeal  held, 
first,  that  the  custom  had  not  been  fol- 
lowed in  divers  necessary  points,  as  to 
which  fictitious  statements  had  been  in- 
troduced upon  the  City  record;  and, 
secondly,  that  the  demurrer,  taking  into 
account  both  the  original  pleading  and 
all  the  new  matter — of  which,  according 
to  the  agreement,  the  Court  was  to  take 
notice — had  been  properly  disposed  of  by 
the  Common  Pleas  Division.  In  this 
state  of  things  there  is  now  only  one 
question  really  before  your  Lordships, 
and  that  is,  whether  a  corporation  aggre- 
gate is  within  the  custom.  It  was  not 
seriously  disputed  at  the  bar  that  the 
custom  as  it  had  been  anciently  certified, 
which  alone  could  be  binding,  required 
that  there  should  be  a  real  defendant, 
and  real  proceedings  taken  with  a  view 
to  summon  him,  and  to  put  him  in  de- 
fimlt,  before  a  foreign  attachment  could 
issue  against  his  goods  or  his  debts,  in 
the  handd  of  or  due  from  a  third  person 
in  the  City.    It  was  admitted  that  thwe 


had  been,  in  this  case,  no  such  proceed- 
ings ;  and  it  was  felt,  therefore,  that  the 
judgment  of  the  Court  of  Appeal,  upon 
the  whole  facts,  was  one  which  it  would 
not  be  possible  to  disturb.  The  argu- 
ment was  in  substance  confined  to  the 
question  upon  the  demurrer,  into  which, 
of  course,  these  facts,  contradicting  the 
matters  pleaded,  could  not  enter,  although 
the  other  facts  as  to  the  custom,  and  the 
practice  under  it,  found  by  the  Special 
Case,  can  now  be  taken  judicial  notice  of, 
as  they  were  in  the  Court  of  Appeal. 

Addressing  myself  to  that  question, 
which  I  consider  the  only  one  before 
your  Lordships'-  House — ^namely,  whe- 
ther a  corporation  aggregate  is  within 
this  custom  or  not— the  first  matter  which 
it  is  proper  to  consider  is  the  nature  of 
the  custom  itself.  Foreign  attachment  is 
an  incidental  process  against  a  defendant 
to  a  suit,  who  has  not  appeared,  having 
been  summoned  according  to  the  course 
of  the  Court,  to  compel  his  appearance. 
The  only  thing  which  makes  such  a  cus- 
tom reasonable  at  all,  and  capable  of 
being  sustained  in  law,  is,  that  the  Court 
which  has  jurisdiction  over  the  defen- 
dant is,  in  substance,  by  this  custom, 
acting  against  the  defendant  alone,  to 
compel  his  submission  to  that  jurisdic- 
tion. For  this  purpose  it  arrests  or  at- 
taches  his  goods  within  the  jurisdiction, 
or  the  debts  owing  to  him  within  the 
jurisdiction  (which  are  equivalent  to  his 
goods),  by  way  of  security  to  enforce  his 
appearance,  in  whatever  hands  they  may 
happen  to  be  found.  The  stakeholder, 
the  person  in  whose  hands  these  goods  of 
the  defendant  may  be,  or  from  whom  the 
debt  is  due  to  the  defendant^  has  no  in- 
terest in  the  matter,  and  does  not  suffer 
in  any  interest  of  his  own,  so  long  as  he 
is  properly  indemnified ;  and  the  custom, 
if  duly  followed,  indemnifies  him. 

As  against  the  garnishee — ^ihat  is,  the 
third  party,  the  stakeholder — ^the  whole 
proceeding  is  rea  inter  alios  acta.  He  is 
no  party  to  the  suit ;  no  judgment,  in 
any  proper  sense  of  that  word,  can  pass 
against  him  in  that  snit^  or  be  executed 
against  him  on  any  principle  which  is 
applicable  to  a  defendant  before  a  com- 
petent Court.  In  order  to  bind  him,  and 
in    order   also    to    indemnify  him,  the 
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custom  must  be  strictly  applicable  to  the 
case,  and  it  must  be  followed  in  all 
material  points.  The  effect  of  the  cns- 
tom,  when  so  followed,  when  the  goods 
in  his  hands  are  delivered  over,  or  when 
the  debt  dne  from  him  is  paid  (or  se- 
curity given  by  him  for  its  payment,  if 
it  is  not  payable  at  the  time),  is  to  dis- 
charge him,  not  by  virtue  of  the  terms 
of  his  contract,  but  against  that  contract, 
and  without  the  consent  of  the  bailor  or 
creditor,  from  all  further  liability  for  the 
goods  or  money  to  which  the  bailor  or 
creditor  was  entitled.  That  is  the  pecu- 
liar efEect  of  the  custom ;  and  upon 
what  principle  is  it  possible  that  such  an 
effect  can  be  produced  ?  On  one  princi- 
ple only — ^that  of  a  delivery  or  payment 
by  compulsion  of  law.  If  that  element 
were  absent,  it  would  be  impossible  that 
he  could  be  absolved,  as  against  his 
creditor,  from  a  debt  which  he  has  paid, 
without  the  creditor's  authority,  to  a 
person  to  whom  it  was  not  payable  by 
the  contract.  Bat  if  it  be  by  compulsion 
of  law,  then  he  is  discharged.  It  may  be 
by  compulsion  of  law  if  the  custom  is 
reasonable ;  and  the  custom,  being  long 
established,  is  not  in  law  unreasonable, 
so  long  as  its  operation  and  effect  is 
strictly  limited  to  its  proper  object — that 
of  compelling  the  submission  of  a  defen- 
dant, in  an  action  daly  instituted  against 
him  before  a  competent  Court,  to  the 
jurisdiction  of  that  Court  in  that  action — 
and  so  long  as  it  is  pursued  only  against 
that  which  is  ascertained  to  be  the  pro- 
perty or  the  debt  of  that  person,  the 
defendant  in  the  action,  in  the  hands  of 
the  garnishee. 

Therefore,  execution,  by  some  process 
of  law  which  amounts  to  compulsion,  is 
indispensable  for  this  purpose,  indispen- 
sable for  the  indemnity  of  the  garnishee, 
and  therefore  indispensable  in  order  that 
the  garnishee  should  be  bound.  And  so 
it  appears  to  be,  according  to  the  certifi- 
cate given  by  Starkey  in  the  year  1481, 
in  the  case  of  Bourgchier  v.  Oolyns  (18)  : 
"  After  such  security  found,  and  execution 
of  that  sum,  so  in  the  hands  and  custody  of 
that  other  person  attached  and  defended, 

(18>  Law  H<^p.  2  H.L.  242ft;  Thorpe's  Saxon 
Laws,  36;  Bohnn's  Privilegia  Londini{ed.  1723), 
p.  253,  ei  seq. 


had  by  the  plaintiff  in  the  same  plaint, 
such  other  person  should  be  discharged 
of  the  same  sum  against  the  defendant 
named  in  the  plaint  aforesaid,  and  the 
same  defendant  should  likewise  be  dis- 
charged of  so  great  a  sum  of  the  debt 
specified  in  the  same  plaint  against  the 
plaintiff  named  in  the  said  plaint."  When 
the  certificate  says,  "  after  such  secDiify 
found,"  that  means,  security  which  is  to 
be  given  for  restitution  witmn  a  year  and 
a  day,  if  the  defendant  appears  and  gives 
bail  as  the  custom  requires.    That  having 
been   the  essential  condition  of  the  dis- 
charge of  the  garnishee  according  to  tide 
ancient  certificate,  the  modem  cases  of 
Wetter  v.  Bucker  (8)  (which  was  not  in- 
deed the  first  case  of  the  kind,  for  earKer 
authorities  are   referred  to  in  it)  and 
Magrath  v.  Hardy  (7)  shew  emphaticallj, 
that  the  whole  effect  of  the  custom  against 
the  garnishee  depends  upon  the  fulfilment 
of  that  condition.     Without  execution,  it 
is  nothing;  without  execution  the  pay- 
ment is  voluntary ;  and  all  the  other  pro- 
ceeding leave  him,  although  he  hands 
over  the  goods  or  pays  the  money,  stili 
liable  to  his  original  creditor. 

Now  what  is  execution,  within  the 
meaning  of  that  principle  ?  I  apprehend 
it  is  that  process  of  the  Court  against  a 
garnishee,  which,  if  disobeyed,  the  Oonit 
can  and  will  enforce  against  hiuL  It  is 
not  necessary  to  refer  to  the  form  of  tkat 
process ;  I  rather  think,  from  the  state* 
ment  in  the  29th  paragraph  of  the  Special 
Case,  that  it  must  be  what  is  there  set 
out — an  authority  from  the  Court  to  its 
officer  to  receive  the  debt,  if  it  be  money, 
or  the  goods,  if  it  be  goods. 

In  that  state  of  the  case,  that  being  the 
principle  by  which  it  must  be  governed, 
we  have  nothing  to  do  here  wit^  the 
question  whether  the  mere  terms  of  tbe 
custom,  as  certified  by  Starkey,  and 
stated  in  other  ancient  books  (such  as  the 
"Liber  Albus,"  and  the  "City  Law"), 
would  by  themselves  shew  that  a  corpora^ 
tion  is  excluded.  It  may  be  assumed  tbat 
they  do  not.  Starkey  in  his  certificate 
states  the  custom  thus:  "It  shall  have 
been  testified  and  alleged,  by  the  plaintiff, 
that  any  other  person,  for  whateyer  reaaon, 
should  be  indebted  to  the  defendant  in 
any  sum  of  debt."     No  doubt^  as  fitf  M 
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irordfi  go,  there  is  nothing  to  prevent 
oration  from  coming  within  the  cus- 
leoanse  the  word  '*  person"  might 
^plicable  to  a  corporation,  unless 
were  something  in  the  context  to 
le  it ;  and  in  the  mere  reason  of  the 
if  in  all  other  material  and  neces- 
BBpects  the  custom  conld  be  pursued 
it  a  corporation,  there  would  not  ap- 

0  be  any  objection  to  understanding 
nrd  "  person, ' '  there,  in  as  large  a  sense 

1  capable  of  in  law.  The  same  remark 
s  to  the  "Liber  Albus,"  and  the 
'  Law,"  which  is  a  translation  from 
d  the  "  City  Law,"  the  words  are, 
9re  it  is  alleged  that  the  defendant 
goods  and  chattels  or  debts  in 
hands,  or  in  others'  keeping,  within 
id  Oity."  These  words  are  certainly 
snongh  to  include  a  corporation,  if, 
other  necessary  respects,  the  custom 
be  applied  to  it. 

» the  question  is,  whether  that  which 
ihe  essence  of  the  custom,  in  order 
id  the  garnishee  and  to  discharge 
lan  be  done  in  the  case  of  a  cor- 
on:  whether  the  custom  provides 
leans  of  enforcing  the  delivery  of 
or  the  payment  of  a  debt  against  a 
■ation  garnishee.  If  it  does  not, 
icoording  to  principle,  and  accord- 
•  the  authorities,  a  payment  by  the 
ration  would  be  voluntary,  as  was 
)d  in  Wetter  v.  Bnicher  (8).  Though 
ihing  else  may  have  been  done 
the  custom  would  authorise,  yet, 
as  not  been  brought  to  the  point  of 
ilflion  in  law  (which  it  cannot  be  if 
are  no  means  of  compulsion  in  law), 
i,yment  is  voluntary,  and  the  gar- 
is  not  discharged. 

\  not  think  we  have  here  anything 
with  the  question  whether  a  cor- 
m  can  qr  cannot  be  a  defendant  to 
in  the  Lord  Mayor's  Court.  That, 
nderstand  the  matter,  does  not  de- 
ipon  custom.  The  City  Courts  are 
under  the  city  charters ;  and,  if 
be  nothing  to  prevent  a  corporation 
mng  sued,  I  am  not  at  all  satisfied 
here  are  not  processes  of  the  City 
by  which  a  judgment  of  that  Court 
e  executed,  either  in  favour  of  a 
ation  plaintiff,  or  against  a  corpo- 
defendant.    When,  in  a  Court  of 


competent  jurisdiction,  final  judgment 
passes  against  a  defendant  upon  a  matter 
in  dispute,  execution  follows  by  all  the 
ordinary  legal  means,  and,  to  use  language 
which  was  used  at  the  bar,  the  Cou^  will 
employ  all  its  inherent  powers  to  enforce 
its  juagments.  The  City  Court,  in  that 
respect,  would  be  like  any  other  of  the 
Courts  of  the  realm.  Of  those  inherent 
powers  to  enforce  judgments  the  writ  of 
fieri  facias  is  one,  and  there  are  other 
writs  analogous  to  it ;  and  against  a  cor- 
poration, there  is  also  sequestration  or 
diatrmgas.  There  is  therefore,  according 
to  the  ordinary  law,  and  having  regard  to 
the  inherent  powers  of  Courts  to  enforce 
their  judgments,  no  apparent  difficulty  in 
using  against  a  corporation  those  means, 
which  are  as  effectual  against  a  corpora- 
tion as  against  anybody  else,  and  one  of 
which  is  specially  adapted  to  the  parti- 
cular case. 

These  considerations,  however,  are  in- 
applicable to  the  case  of  a  person  who  is 
not  a  defendant  sued  by  any  plaintiff  in 
a  Court  of  competent  jurisdiction,  who  is 
not  amenable  as  such  to  the  ordinary 
process  of  that  Court,  but  who  is  affected 
only  by  a  collateral  process  against  an- 
other person,  the  defendant  in  a  suit. 
There  are  no  ordinary  means,  there  are 
no  inherent  powers  of  the  Court,  when 
the  Court  is  dealing,  not  with  a  defendant 
who  has  had  fiual  judgment  against  him, 
but  with  a  mere  stakeholder  who  is  not  a 
party.  As  to  such  a  person,  everything 
must  depend  on  the  custom  alone ;  nothing 
can  be  done  which  the  custom  cannot  be 
shewn  to  authorise.  Fieri  fasciae  is  clearly 
inapplicable  in  such  a  case,  because  there 
is  no  judgment  against  the  garnishee  in 
any  true  sense  of  the  word;  certainly 
there  is  no  final  judgment  to  be  executed. 
With  regard  to  distringas  or  sequestra- 
tion, those  are  processes  which  might 
perhaps  have  been  available,  if  there  had  • 
been  a  custom  to  use  them ;  but,  if  there 
is  not  such  a  custom  shewn,  I  know  no 
principle  of  law  from  which  you  can  infer 
or  imply  that  they  are  to  be  used  merely 
for  the  purpose  of  bringing  within  the 
custom  a  legal  person,  who,  otherwise, 
could  not  be  put  in  the  position  of  having 
to  pay  a  debt  by  compulsion  of  law. 

The  only  customary  mode  of  execution 
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against  a  garnishee,  of  which  any  proof 
has  been  offered,  is  a  process  in  personam 
to  compel  obedience  to  the  attachment— • 
on  the  principle,  I  suppose,  that  the  Court 
having  authority,  founded  on  its  jurisdic- 
tion against  the  defendant  in  the  action, 
to  attach  that  defendant's  goods,  or  a 
debt  due  to  him,  when  it  exercises  that 
jurisdiction,  and  gives  notice  of  it  in  the 
customary  manner  to  a  third  party  (the 
garnishee),  he  is  bound  to  render  obedi- 
ence  to  that  lawful  order.  It  is  upon  the 
footing  of  personal  disobedience  to  an 
order  binding  on  him  in  a  case  where  there 
is  no  jurisdiction  against  his  property,  but 
only  against  his  person,  that  by  personal 
process  his  obedience  to  that  order  is 
secured. 

It  is  admitted  that  Oaseoyne  v.  Penyke 
(9),  a  very  ancient  case  of  the  fourteenth 
century  (decided  in  the  year  1374),  is  the 
only  authority  which  can  be  discovered  in 
which  anything  else  than  personal  pro- 
cess clearly  appears  to  have  been  used.  I 
say  '*  clearly  appears,"  because  it  was 
contended  at  the  bar,  that  you  might 
infer  from  one  other  case  that  there  had 
been  some  other  process ;  I  will  presently 
mention  that  case.  But  it  is  stated  in 
the  Special  Case  that  there  is  no  autho- 
rity discoverable  for  the  use  of  any  but 
personal  process,  except  Oaseoyne  v. 
Penyke  (9),  and  that  statement  was  not 
otherwise  disputed  at  the  bar  than  by 
suggesting  that  you  might  infer  some- 
thiug  of  the  same  kind  to  have  taken  place 
in  one  or  two  other  instances,  in  which  it 
did  not  expressly  appear. 

Now,  Oaseoyne  v.  Penyke  (9)  has  really 
been  given  up  at  the  bar.  I  do  not  think 
that  it  can  possibly  be  reconciled  with 
what  appears  upon  the  whole  course  of 
the  practice  under  the  custom,  from 
Starkey's  certificate  downwards  ;  because 
in  that  case  the  proceBB  fieri  facias  against 
the  garnishee's  goods  was  ordered  to  be 
issued  and  executed  in  the  first  instance, 
and  if  nothing  could  be  taken  under  that, 
then  the  personal  process  of  capias  was  to 
be  resorted  to.  It  is  admitted,  on  all 
hands,  that  the  practice  under  the  custom 
has  been  to  issue  at  once  the  personal 
process  of  capias  against  a  person  subject 
to  that  process ;  and  therefore  to  inter- 
pose, as  something  to  come  before  it,  the 


very  different  process  of  fieri  fadasy  ii 
wholly  inconsistent  with  the  prac^ 
which  is  proved  to  have  been  followed. 

An  iugenious  (and,  if  the  record  would 
admit  of  it,  a  not  improbable)  explanation 
of  that  case  of  Oaseoyne  v.  Penyke  (9)  was 
suggested  in  the  able  argument  of  Mr. 
Harrison  at  your  Lordships'  bar.    It  wai 
this,  that  there  had  been,  in  that  case,  a 
prior  proceeding  in  which  the  garnishee 
had   appeared,  and  in  which,  admitting 
the    justice  of    the  plaintifiTs  claim  u 
against  the  defendant  as  he  had  made  it 
in  the  action  or  suit,  he  admitted  also 
that  he  was  hiuiself  authorised  to  reoeive; 
but  had  not  at  that  time  received,  from 
two   particular    debtors,   moneys  wbiok 
were  due  from  them  to  the  defendant 
The  suggestion  was,  that  if  the  oustom 
under  these  circumstanoeB  was  duly  fol- 
lowed, the  Court,   when   he  made  that 
admission,  would  have  adjadicatedagainsfc 
him,  that,  when  he  received  those  moneji 
from  those  persons,  he  should  pay  thmn 
over,  according  to  the  oustom,   to  the 
officer    of    the   Court  for  the  pnrpoaeB 
of  the  suit ;  and  not  only  so,  but  that  he 
should  then  and  there  give  security  (hii 
own  and  that  of  sureties,  or  perhaps  hii 
own  alone)  that  he  would  make  that  pay- 
ment; and  that  the  fieri  facias  ultimately 
issued  would   have   been  founded  upon 
the  security  which  he  was  assumed  to 
have   given   upon   the   former  occasion. 
The  difficulty  I  felt  in  accepting  that  as  a 
satisfactory  explanation  was  this,  Uiat  I 
caunot  understand  how,  if  that  had  been 
the  foundation  of    the  proceeding,  the 
record  could  have  been  drawn  up  in  a 
form  which  took  no  notice  of  the  fact 
that  any  such  security  had  been  given; 
and  that  difficulty  the   learned  counsel 
was  not  able  to  remove. 

But  all  which  it  can  be  neoessaiyto 
say  about  that  case  is,  that  either  that  is 
the  true  explanation  (which,  if  accepted, 
makes  it  inapplicable  to  the  present  case), 
or,  if  that  be  not  the  true  explanation, 
then  it  stands  alone,  and  is  in  con- 
tradiction not  only  to  the  custom  as  cer- 
tified and  stated  in  the  books,  but  to  the 
custom  as  it  has  since  been  uniformly 
followed.  Your  Lordships  cannot  possibly 
take  it  as  an  authority,  that  aooording  to 
the    custom  fieri  facias  can  be  issued 
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t  a  eamishee ;  and  I  c^reatly  doubt 
ar,  if  8ach  a  custom  nad  been  set 

could  have  been  maintained  as 
able,  tbe  jurisdiction  of  tbe  Court, 
fe  the  garnishee,  being  simply  and 
against  him  as  a  stakeholder  of 
ifendant's  goods.  To  issue  a  fieri 
against  the  goods  of  the  garnishee 

not  before  the  Court  to  answer  for 
f  at  all,  but  who  has  only  to  answer 
lecific  property  of  another  in  his 

would  seem  to  be  inconsistent 
hat  principle. 

h  regard  to  the  other  case,  as  to 
it  was  said  that  we  ought  to  read 
m  the  lines  something  implying 
>rooes8  against  goods  difierent  from 
al  process,  the  case  of  Huet  y.  MaS' 
[iocA;^,  garnishee)  (19),  in  1446, 1  can 
Eky  that  I  am  unable  to  read  that  as 
put  by  the  learned  counsel  at  the 
i  cannot  see  in  it  any  indication 
ror  of  a  departure  from  the  ordinary 
B.  The  words  "  arrest  '*  and  "  at- 
9nt*'  are  used,  but  solely  with  re- 
9  to  the  goods  of  the  defendant, 
ehole  jrecord,  if  examined  from 
ling  to  end,  appears  to  me  to  be 
bly  consistent  with  the  supposition, 
othing  else  was  done  than  to  serve 
bhe  garnishee  that  final  process,  in 
iinary  course  of  attachment,  which 
ucee  the  power  of  compulsion  by 
lal  process.  The  man  against  whom 
as  done  (Locke)  set  up  a  claim  of 
ge,  because  he  was  going  on  legal 
88  to  one  of  the  Courts  at  West- 
er. He  said  that  there  was  a 
ge,  not  only  that  a  man  should  not 
lested  himself  in  respect  of  his  own 

but  also  that  he  should  not  bo 
ed  in  respect  of  the  goods  of  any- 
ilse  in  his  hands.  It  is  unnecessary 
how  far  such  a  notion  of  privilege 
have  been  entertained ;  however, 
TBB  his  gpround,  and  what  he  com- 
1  of  was  that  the  goods  of  another 
.    in  his  hands    were  attached — 

attached,  as  I  assume  from  the 
I  the  record,  by  that  which  may  be 
)ed  as  the  final  process  of  attach- 
which  would  be  equivalent  to  eze- 

(ihongh  not  in  this  case  actually 

City  Archives.  BoUb  of  Pleas  and  Memo- 
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followed  by  Gapias)^  while  he  was  so  en- 
gaged. In  my  judgment,  there  is  no 
evidence  on  that  record  of  anything  but 
the  ordinary  practice  of  attachment  under 
the  custom. 

Well,  then,  precedents  of  corporations 
against  which  this  pi*ocess  of  attachment 
has  actually  been  used,  from  the  year 
1796  downwards,  have  been  referred  to. 
It  is  not  necessary  to  examine  those  pre- 
cedents with  any  minuteness.  It  was 
admitted  at  the  bar  that  it  does  not 
appear,  as  to  the  earlier  of  those  pre- 
cedents, that  anything  was  done  which 
would  indicate  submission  on  the  part  of 
the  corporations  to  the  process;  much 
less  that  any  form  of  compulsory  process 
was  issued  against  any  of  those  cor- 
porations for  disobedience.  But  there  is 
an  observation  which  tends  to  deprive 
that  whole  series  of  precedeuts,  although 
going  back  for  nearly  a  century,  of  the 
weight  which  perhaps  in  many  cases 
might  be  due  to  recent  practice  as  evi- 
dence of  an  older  custom ;  and  that  is, 
that  the  present  Special  Case  states  that 
for  a  long  time  past,  which  1  cannot  but 
infer  may  reach  farther  back  than  1796, 
practices  inconsistent  with  the  custom, 
fictions  instead  of  facts,  such  as  in  this 
very  case  have  been  admitted  to  be  de- 
partures from  the  custom,  have  prevailed 
in  the  City.  When  we  have  evidence  of 
such  irregularities  in  proceedings  nomi- 
nally under  the  custom,  these  modern 
instances  of  attempts  to  apply  the  custom 
to  corporations  cease  to  have  the  weight 
which  possibly  they  might  have  had  if  it 
could  have  been  shewn,  first,  that  in  all 
other  respects  daring  that  period  it  had 
been  the  practice  to  pursue  the  custom 
with  propriety  and  regularity ;  and,  se- 
condly, that  in  these  cases  against  cor- 
porations, the  attachments  had  been  made 
effectual,  either  by  submission  of  the 
corporations  to  the  process,  without  it 
being  ever  questioned  in  any  Court  by 
their  creditors,  or  by  some  means  of 
compulsion  having  been  actually  used 
against  them. 

When  we  examine  the  matter  a  little 
farther,  I  think  it  becomes  more  and 
more  apparent  that  the  custom  does  essen- 
tially require  personal  process  against  a 
garnishee  as  the  only  means  of  enforcing 
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his  obedience.  In  the  Special  Oase  we 
are  told  that  although  from  the  year 
1852  down  to  1872— that  is,  within  the 
last  thirty  years — there  were  numerons 
instances  in  which  moneys  in  the  hands 
of  corporations  aggregate  had  de  facto 
been  attached  in  the  Mayor's  Court  and 
judgment  signed  against  the  garnishees ; 
and  although  in  many  of  those  cases 
execution  had  been  actually  issued,  and 
the  money  paid  by  the  garnishee,  under 
that  process,  yet  we  are  also  told  that 
"  the  process  issued  has  in  every  instance 
been  in  the  form  of  a  capias"  (that  is, 
personal  process),  "  the  direction  to  the 
serjeant-at-mace  being  to  take  the  City 
Bank  or  the  Peninsular  and  Oriental 
Steam  Navigation  Company,  or  whatever 
the  corporation  might  he,** 

It  does,  therefore,  appear  from  that 
paragraph,  that,  within  a  period  of  time 
so  recent  as  to  be  of  no  weight  in  the 
case  (to  say  nothing  of  the  other  irre- 
gularities which  were  customary  during 
that  period,  to  which  I  have  already  re- 
ferred), this  process  has  been  used  against 
corporations,  and  with  effect,  in  this 
sense,  that  garnishee  corporations  have 
paid  money,  whatever  risks  they  may 
have  run  by  it.  But,  so  far  from  any 
attempt  being  made  to  claim  the  right  of 
enforcing  that  process  against  corpora- 
tions, even  during  that  period,  by  any  other 
than  personal  process,  the  uniform  prac- 
tice has  been  to  issue  a  capias,  assuming 
that  the  body  of  the  City  Bank,  or  that 
the  body  of  the  Peninsular  and  Oriental 
Steam  Navigation  Company  could  be 
taken,  and,  I  suppose,  put  into  prison  or 
detained  in  custody  in  some  manner  un- 
explained. Nothing  can  more  strongly 
shew  that  no  other  mode  of  making  this 
attachment  compulsory  upon  any  gar- 
nishee was  known. 

There  is  another  statement  which  is 
material  upon  this  subject;  and  that  is, 
that  whenever  a  garnishee  chose  to  ap- 
pear, upon  his  appearance  he  had  a 
right  (as  of  course)  to  say  that  he  owed 
nothing  to  the  defendant  and  had  no 
goods  of  the  defendant's  in  his  hands. 
But  if  he  chose,  for  this  or  any  other 
purpose,  to  appear,  then  before  he  could 
be  heard,  or  could  plead  at  all,  or  make 
his    defence,   "  he  was  obliged  to  find 


sureties  to  be  present  from  Goort  to 
Court  until  the  plea  of  foreign  attach- 
ment should  be  ended ;  otherwise,  he  was 
committed  to  prison."  Except  on  com- 
pliance with  that  condition,  the  garnishee 
would  not  be  allowed  to  make  his  defence. 
How  can  a  corporation  be  present  from 
Court  to  Court  ?  It  is  said,  "  By  it. 
tomey."  But  if  the  object  is  to  have  the 
means  of  committing  him  to  prison,  if  he 
does  not  obey  the  process,  1  apprehend 
that  the  presence  of  an  attorney  would  be 
of  exceedingly  little  value.  Not  only  was 
he  to  give  security  to  be  present  from 
Court  to  Court,  but  "otherwise  hewu 
committed  to  prison."  How  could  a  oo^ 
poration  be  committed  to  prison  P  The 
sureties  he  gave  (if  he  gave  saretieB) 
were  not  that  he  should  pay  the  amount 
if  the  issues  were  found  against  him,  hot 
that  he  should  be  present  in  the  hody 
from  Court  to  Court  until  the  plea  or 
foreign  attachment  was  determined— not 
present  by  his  attorney,  but  "  present  in 
the  body;"  that  his  body  should  be 
taken,  if  he  was  guilty  of  disobedienoe  to 
the  lawful  orders  of  the  Court. 

That  this  is  an  accurate  statement  is 
clear  from  several  of  the  ancient  autho- 
rities set  forth  in  the  printed  case.  Then 
is  a  case  which  arose  on  hahecu  corpus  in 
l44>^^WeUys*s  Case  (20) —and  by  tiw 
return  it  appears,  after  stating  the  pro- 
liminary  proceedings,  that  goods  in  the 
hands  of  Wellys  belonging  to  the  defen- 
dant in  the  action  were  adjudged  to  be 
delivered  according  to  the  custom  of  the 
City  to  the  plaintiff  in  the  action,  and  that 
"the  said  John  Wellys  "  (the  garnishee) 
"  named  in  the  same  writ,  for  that  he 
was  summoned  and  came  not  according 
to  the  custom  of  the  said  City,  by  defaolt 
was  condemned  by  the  foreign  attach- 
ment aforesaid  ;  "  ''whereupon,  according 
to  the  custom  of  the  City,"  at  the  instance 
of  the  plaintiff,  one  of  the  serjeants-et- 
mace  was  commanded  to  "  attach  by  his 
body  the  said  John  Wellys,  and  canee 
him  to  be  led  to  the  prison  of  the  Uvd 
the  King,"  "there  to  remain  until  the 
said  John  Wellys  should  satisfy  the  said 
plaintiff  of  the  said  sum."  It  was  not  to 
distrain  his  goods,  not  to  levy  anything 

(20)  City  Archives.     Bolls  of  Pleas  and  Memo- 
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them,   but  to  attach  him  by  his 

have  also  examples  of  the  form  of 
tf  given,  when  submission  to  the 

was  not  made.  There  is  a  pre- 
k  of  the  year  1680 — Jennings  v. 
m  (Ayliffe,  garnishee)  (21) — where 
an,  the  defendant,  was  attached  by 
I  the  hands  of  Ayliffe,  and  Ayliffe, 
I  suit  of  the  plaintiff,  was  warned  to 
r.  He  appeared  and  found  sureties 
^e  his  body  from  Court  to  Court 
ihe  end  of  the  plea,  **  ad  habendum 
i  dioti  ThomsB  Ayliffe  praomoniti 
aehiamento  praedicto  ....  et  sic 
rps  de  curia  in  curiam,  usque  ad 
placiti  illius."  In  the  case  of  Oooch 
veland  (22),  the  proceedings  were 
r,  and  the  party  did  not  produce 
3dyaccording  to  the  engagement. 
IB  Haddon,  the  garnishee,  had  given 
reties  persons  named  Edney  and 
.  The  security  was  **  to  have,  Ac." 
10  doubt  that  "  Ac.*'  means  "his 
*)  "firom  Court  to  Court  until  the 
f  that  plea,  &c,,  according  to  the 
a."  Afterwards  the  garnishee, 
is  Haddon,  '*  by  and  at  the  instance 

mainpemours  aforesaid'*  (that  is 
ireties),    "was    committed  to  the 

of  the  said  Lord  the  King  in  the 
ir  of  the  Poultry  of  London,  under 
latody  of  us,  the  aforesaid  sheriffs, 
U>  remain  until  the  end  of  the  plea 
attachment  aforesaid." 
86  examples  shew  that  the  custom 
:  the  garnishee  did  not  appear,  to 
it  him  to  prison;  and,  if  he  did 
*9  and  time  was  gpiven  for  further 
dings,  to  take  security  for  his  per- 
appearance  from  Court  to  Court, 
*  he  made  any  subsequent  default, 
Iso  to  conmiit  him  to  prison.  Com- 
nt  to  prison  is  the  only  way  in  which, 
ling  to  the  whole  course  of  these 
jentSy  and  the  findings  in  the  pre- 
pecial  Case,  the  garnishee  could  be 
Ued  to  obey ;  and  that,  as  I  have 
f  said,  resto  upon  an  intelligible 
>le.    Nothing  more  need   be  said 
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to  shew  that  such  a  custom  cannot  be 
applied  to  a  corporation,  because  it  fails 
in  this  essential  and  indispensable  point, 
that  it  cannot,  as  against  a  corporation, 
have  the  force  of  compulsion  in  law. 

Upon  these  grounds,  I  think  that  the 
judgments  under  appeal  are  right,  and 
must  be  affirmed,  and  I  so  move  your 
Lordships. 

Lord  Blackburn. — I  have  come  to  the 
same  conclusion. 

I  think  it  necessary  to  observe,  in  the 
first  place,  upon  the  way  in  which  the 
point  is  raised,  in  order  that  it  may  be 
seen  what  the  House  has  really  to  decide. 
The  declaration  in  prohibition  is  on  this 
ground :  the  plaintiffis  in  prohibition  al- 
lege, and  truly  allege,  that  they  are  a 
body  corporate,  a  corporation  aggregate, 
and  they  assert  that,  *'  according  to  the 
law  of  this  kingdom  of  England,  the 
plaintiffs  as  such  corporation  as  afore- 
said are  not  liable  to  any  process  of 
foreign  attachment  issuing  out  of  the 
said  Lord  Mayor's  Court,'  yet  the  pro- 
ceedings are  taken  to  enjforce  a  foreign 
attachment  against  them,  being  a  body 
corporate,  which  the  other  party  threatens 
to  do  "  hj  fieri  facias  and  otherwise  against 
the  goods  of  the  plaintiffs."  Such  is  the 
declaration  in  prohibition. 

That  is  met  by  these  pleas :  the  first 
plea,  denying  that  they^are  a  corporation, 
is,  of  course,  a  mere  idle  plea ;  the  second 
says  that  "  the  plaintiffs,  as  such  corpo- 
ration, were  and  are  liable  to  the  said 
process,  and  the  said  Court  had,  and 
has,  power  and  authority  to  attach 
moneys,  goods  and  effects  of  the  defen- 
dant in  the  said  suit."  That  is  a  tra- 
verse, raising  the  question  whether  the 
custom  does  apply  to  a  corporation  or 
not,  and  that  will  be,  of  course,  the  main 
question  in  the  case  as  raised  here.  But 
besides  that,  the  defendants  pleaded  a  spe- 
cial plea,  which  would  be  perfectly  good 
if  it  had  been  applied  to  an  ordinary  gar- 
nishee. They  plead  this  custom  of  foreign 
attachment  in  the  City,  setting  it  out,  as 
it  has  been  certified  often  enough,  the 
words  of  the  old  certificate  bein^,  '*  If 
any  person  found  in  the  City  is  indented, " 
and  soon.  The  word  "person"  might 
include  a  corporation,  or  it  might  not ; 
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that  is  not  expressed,  and  I  shall  have  to 
say  a  word  or  two  abont  that  bj-and-by. 

Bat  then  they  proceed  to   stato   the 
facts,   and  there  is  this  material  aver- 
ment :  '*  At  the  petition  of  the  said  Sarah 
Orieasiell,  then  and  there  made  to  sach 
Court  by  her  said  attorney,  and  by  virtue 
of  sQch  plaint,  it  is  then  and  there  com- 
manded by  the  said  Court  to  one  of  the 
serjeants-at-mace  of  the  said  Mayor,  and 
a  minister  of  such  Court,  that  he,  accord- 
ing to  such  custom,  should  summon  the 
said  Thomas  Griessiell  to  appear  at  the 
same  Court,  so  holden  before  the  Mayor 
and  Aldermen  in  the  said  City,  to  answer 
the  said  Sarah  Griessiell  in  the  plea  in 
such  plaint  specified ;  and  that  the  said 
serjeant-at-mace  should  return  and  cer- 
tify what  he  should  do  by  virtue  of  the 
said  precept ;  that  afterwards  at  the  same 
Court  the  said  serjeant-at-mace,  accord- 
ing to  such  custom,  returned  and  certi- 
fied to   the  same  Court  that  the    said 
Thomas   Griessiell    had  nothing  within 
the   said   City  or  the   liberties    thereof 
whereby  he  could  be  summoned,  nor  was 
he  to   be  found  within  the  same;  and 
thereupon  the  said  Thomas  Griessiell  was 
then  and  there  at  the  same  Court  solemnly 
called,  and  did  not  appear."     That  is  the 
form  of  the  averment  which  has  been,  I 
think,  in  all  the  pleas  of  foreign  attach- 
ment since  foreign  attachment  was  first 
pleaded  (which  is  now  for  500  years  and 
more) ;  and  imperfect  as  is  the  security, 
that  the  defendant  should  know  of  the 
foreign  attachment,  and  that  his  moneys 
in  the  hands  of  his  debtor  should  not  be 
taken  away  without  notice,  there  is  some 
security  there  given,   namely,  that  the 
sorjeant-at-mace,    a    responsible    officer, 
should  have  tried  to  find  the  defendant, 
that  he  should  not  have  been  able  to  find 
him,  and  that  he  should  not  have  been 
able  to  find  anything  by  which  he  could 
summon  him.     It  gives  an  imperfect  se- 
curity, perhaps,  but  it  gives  some  secu- 
rity that  his  goods  shall  not  be  taken  be- 
hind his  back ;  and  that  security  it  is,  and 
I  apprehend  that  security  alone,  which 
has  prevented  the  custom  of  foreign  at- 
tachment from  being  held  to  be  utterly 
unreasonable  and  void  as  against  a  de- 
fendant ;  the  reason  bein^  that  this  does 
give  some  security,  that,  except  in  cases 


where  the  defendant  having  been  within 
the  City  has  absconded,  leaving  nobody 
to  look  out  for  him,  and  has  moreofv 
left  no  property  within  the  City — that  ii, 
not  in  the  hands  of  another^-ezoept  in 
such  cases  he  shall  have  an  opportunity 
of  appearing  before  the  plaintiffs  oome 
upon  his  debtor  at  all.  That  is  clearly 
material,  and,  indeed,  a  necessary  a▼0^ 
mont  in  the  plea. 

There  was  a  demnrrer  to  that  plea,  and 
upon  demurrer  the  averment  most  be 
taken  to  be  true.  The  object  of  the  de- 
murrer, no  doubt,  was  to  raise  the  qnee- 
tion  for  the  Judges  of  the  Common  Pleas 
Division  to  determine  upon  what  they 
took  judicial  notice  of,  namely,  the  cus- 
tom of  foreign  attachment — whether  or 
no  the  custom  of  foreign  attachment  did 
apply  to  a  corporation  aggregate  as  gar- 
nishee. There  is  considerable  diffioolty 
in  saying  how  that  question  could  be 
properly  raised  as  the  case  then  stood. 
I  do  not  say  that  it  might  not  be,  bat  I 
say  there  is  very  considerable  difficoliy 
about  it;  for,  afthoogh  the  Courts  do 
know  and  take  judicial  notice  of  a  great 
many  of  the  customs  of  the  City  of  Imso^ 
don,  and  of  the  custom  of  foreign  attach- 
ment in  particular,  there  might  be  a  good 
deal  of  dispute  as  to  whether  it  was  not 
possible  that  some  customs  might  exist 
of  which  the  Courts  had  not  yet  taken 
judicial  notice ;  and  when  the  case  went 
up  to  the  Court  of  Appeal  on  the  de- 
murrer  at  first,  I  understand  (it  does 
not  appear  very  distinctly  on  the  p»p«* 
before  us  how  it  was)  that  the  late  Loid 
Justice  Mellish  pointed  that  out,  and  sud 
that  to  raise  the  real  question  before  the 
Court,  it  was  necessary  that  the  vbsob  of 
fact,  particularly  the  issue  of  the  second 
plea,  should  be  ascertained ;  or,  if  not  ne- 
cessary, at  all  events  highly  desirable  thit 
that  should  be  done  before  they  decided  the 
questions,  and  I  think  be  was  perfectly 
right  in  that.  Accordingly  it  was  a^ 
ranged  and  agreed  that  that  should  be 
done,  and  that  then  the  argument  shoold 
be  resumed ;  and  there  was  an  order  of  re- 
ference made  to  have  the  matter  settled 
upon  the  terms  which  are  there  men- 
tioned by  an  arbitrator.  That  has  been 
done,  and  a  Special  Case  has  been  stated. 
Now  it  is  not  expressly  stated  upon  that 
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order  what  arraDgement  was  made,  but 
it  is  obyions  enongli,  I  think,  that  the 
spirit  of  what  was  then  agreed  to  was 
this,  that  if  there  should  be  any  difii- 
calty  upon  the  demurrer  to  the  plea  and 
upon  the  plea,  both  should  be  amended. 
They  would  have  been  amended,  of  course, 
in  every  particular  that  was  requisite  in 
order  to  raise  the  real  question,  and  if 
there  should  be  any  difficulty  as  to  that, 
we  have  to  look  to  the  facts  as  found 
npon  the  Special  Case  to  see  what  the 
castom  really  was,  and  accordingly,  with- 
out any  attempt  to  shrink  from  it,  it  has 
been  so  argued  before  us.  I  do  not  enter 
into  the  enquiry  of  what  amendments 
precisely  might  have  been  required  upon 
the  demurrer  to  the  plea,  or  whether  the 
question  was  rightly  raised  upon  the  de- 
murrer to  the  plea,  or  nofc.  I  think  that 
is  all  put  aside  bv  this  arrangement,  and, 
in  fact,  the  pomt  for  your  Lordships 
really  to  decide,  taking  the  whole  matter 
together,  is  this :  Is  the  custom  really 
established  or  not?  The  issue  of  law 
would  follow  the  issue  of  fact,  if  I  may 
use  that  phrase.  Then  are  the  issues  of 
&ct  to  be  found  for  the  defendants  or 
not? 

Now,  when  the  Special  Case  comes  to 
be  examined,  it  appears  that  upon  that 
particular  part  of  the  plea  which  alleged, 
what  certainly  is  an  essential  part  of  the 
custom,  and  was  an  essential  part  of  the 
plea,  namely,  that  there  had  been  that 
kind  of  notice  given  to  the  defendant,  or 
rather  that  security  that  the  defendant 
should  hear  of  the  proceedings,  unless  he 
had  run  away,  or  absconded,  which  would 
be  implied  by  the  sergeant-at-mace  trying 
to  find  him,  and  returning  non  est  i/nvenius 
(and  if  the  sergeant-at-mace  returned 
non  est  irwenius^  unless  it  was  true,  he 
would  be  responsible  for  having  made  a 
false  return),  upon  this  essential  part  of 
the  custom  and  of  the  plea  it  turned  out 
that  that  had  never  taken  place  at  all.  It 
appears  that  a  very  improper  practice  has 
existed  for  a  long  while  in  the  City  of 
London.  They  have  been  content  to  write 
down  that  these  things  have  been  done 
when  they  have  not  been  done  at  all.  I 
will  not  enquire  with  what  object  that 
was  doue,  or  how  it  came  to  be  done, 
&riher  than  to  say  this :  whatever  may 


be  the  case,  if  a  garnishee  is  defending 
himself,  I  cannot  doubt  at  all  that  the 
Court  of  Appeal  was  perfectly  right  in 
saying  that  that  qnestion  being  raised 
here,  there  was  no  technical  estoppel  or 
objection  of  any  sort,  and  that  the  point 
being  raised  by  the  garnishee  it  is  conclu- 
sive. The  plea  as  pleaded  is  not  proved 
in  an  essential  part,  and  consequently  the 
defendant  is  entitled  to  judgment.  But 
then  that  turns  solely  upon  the  particular 
instance  in  which  it  has  happened.  It 
does  not  decide  the  general  question  as 
to  the  custom. 

Now,  upon  the  general  question  there 
was  an  attempt  made  to  argue  thus  :  Mr. 
Benjamin,  if  I  understood  him  rightly, 
said,  as  it  is  shewn  that  in  the  City  of 
London  the  authorities  have  for  a  long 
while  been  abusing  this  process  (for  that 
is  what  it  comes  to),  therefore  the  custom 
must  be  considered  as  forfeited  and  at  an 
end.  No  authority  was  cited  for  such  a 
proposition,  and  I  know  of  none.  There 
are  some  authorities  for  saying  that  when 
a  body  corporate  has  abused  its  franchises, 
those  franchises  may  at  the  instance  of 
the  Crown  be  seized  and  treated  as  for- 
feited for  the  abuse ;  but  I  have  never 
heard,  nor  am  I  aware  of  any  authority 
for  saying,  that  the  fact  that  many  people 
have  abused  and  made  an  ill-use  of  this 
custom  of  foreign  attachment,  and  have 
used  it  for  purposes  for  which  it  was  not 
intended,  and  have  probably  done  a  good 
deal  of  mischief  in  so  doing — that  that 
fieict  is  to  prevent  others,  innocent  persons, 
from  using  the  custom,  if  they  use  it 
properly  afterwards.  I  do  not  think  there 
is  any  ground  for  saying  that. 

Then  we  come  to  the  real  question 
which  was  intended  to  be  raised,  namely. 
Does  this  custom  apply  to  a  corporation 
ftg^^g^^^  8S  garnishee  r  The  Judges  of 
the  Common  Pleas  Division,  in  giving 
their  judgment,  render  reasons  which  are 
not  to  my  mind  satisfactory,  that  led  them 
to  the  conclusion  that  a  corporation  aggre- 
gate could  not  be  a  defendant  in  a  Court. 
I  do  not  think  it  necessary  to  enquire  into 
that  farther  than  to  say  that  I  do  not  see 
any  reason  why  a  corporation  aggregate 
cannot  be  a  defendant  in  a  Court.  I 
think  the  decision  of  the  Court  of  Error 
in  the  case  of v.  The  Hamburgh 
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Company  (23),  in  the  reign  of  Charles  2, 
was  a  decision  tliat  a  corporation  aggre- 
gate could  be  a  defendant.  I  do  not  see 
why  it  should  not.  However,  it  is  not 
necessary  now  to  decide  that. 

Assuming  it  to  be  convenient  and 
desirable  that  a  natural  person,  being  a 
debtor  to  another,  should  be  capable  of 
being  treated  as  a  garnishee,  and  having 
the  other's  eoods  attached  in  his  hands,  I 
do  not  see  that  there  is  anything  in  the 
reason  or  sense  of  the  thing  why  a  cor- 
poration aggregate,  being  a  debtor,  should 
not  be  treated  in  the  same  way.  If  it  be 
convenient  and  desirable,  for  instance, 
that  Messrs.  Smith,  Payne  &  Smith,  the 
bankers,  being  natural  persons,  should 
have  balances  in  their  hands  attachable, 
in  order  to  force  their  customers  to  come 
in,  it  is  equally  natural  and  equally 
reasonable  that  the  London  Joint- Stock 
Banking  Company,  although  a  corpora- 
tion, should  also  be  subject  to  the  same 
liability.  But  that  is  not  the*  question. 
Customs  must  be  immemorial  customs; 
we  must  see  whether  the  custom  has 
existed  from  time  immemorial.  Be  it 
that  we  are  satisfied  that  the  custom 
would  be  as  good  when  applied  to  another 
subject  as  to  one  in  which  it  has  existed, 
we  cannot  establish  that.  The  Legisla- 
ture might  do  so  if  it  pleased,  but  nobody 
else  can. 

Therefore  the  question  comes  to  be.  Is 
the  custom  here  applicable  to  a  corpora- 
tion aggregate  P  Two  objections  are  made 
to  that ;  they  are  real  and  substantial 
objections,  upon  which  I  think  the  whole 
turus.  The  garnishee,  if  he  is  to  be 
obh'ged  to  pay  the  money,  must  be  dis- 
charged from  paying  it  to  his  creditor. 
Now  the  garnishee  cannot,  according  to 
the  authorities,  or  to  reason,  set  himself 
free  towards  his  creditor  by  making  any 
voluntary  payment :  it  must  be  a  com- 
pulsory payment — a  payment  under  com- 
pulsion of  law — or  else  he  is  not  discharged. 
That  brings  us  to  the  question,  Can  a  cor- 
poration aggregate  be  compelled  to  pay 
money  in  this  way  ?  The  other  way  of 
putting  it  (the  way  in  which  Mr.  Harrison 
put  it,  which  did  not  strike  me  at  first) 
really  involves  the  same  question.     It  is 

(23)  1  Mod.  212. 


of  the  essence  of  justice  that  the  gamiahfle 
who  is  called  upon  to  pay  for  a  penon 
money  which  is  alleged  to  be  doe  from 
himself  to  that  person,  should  have  an 
opportunity  of  saying,  "  I  do  not  owe  the 
money  at  all,"  and  should  be  allowed  to 
plead  nil  habet.  A  garnishee  who  is  a 
natural  person,  can,  according  to  the 
custom  of  the  City  of  London,  oome  in 
and,  giving  special  bail  or  rendering  him- 
self, plead  nil  habet.  He  is  allowed  to 
plead  that,  and  to  say,  '*  I  owe  nothing/* 
Can  a  corporation  aggregate  do  that? 
That  comes  round  to  nearly  the  same 
question  as  this  :  Are  the  customary  pro- 
cesses of  the  Court  of  the  City  such  as  to 
allow  a  corporation  aggregate,  being  a 
garnishee,  to  come  in  and  plead  ml  habet  ? 
If  not,  any  custom  which  attached  to  a 
corporation  would  be  in  itself  utterly  un- 
reasonable and  void,  and  could  not  be 
enforced. 

Now,  upon  that,  the  two  questions 
which  come  before  us  are  really  neailj 
the  same  in  point  of  fact.  I  can  hardly 
call  it  fact — ^it  is  a  mixture  of  law  which 
the  Courts  take  notice  of^  and  matten 
proved  by  old  records,  and  one  thing  and 
another ;  it  is  therefore  a  mixture  of  law 
and  fact ;  still  it  comes  to  be  a  question, 
Is  the  process  of  the  appellants  fay  which 
they  enforce  obedience  to  their  orden 
upon  foreign  attachment  one  which  is 
applicable  to  a  corporation?  It  was 
argued,  or  endeavoured  to  be  argued,  that 
there  was  something  inherent  in  a  Court 
which  enabled  it  when  it  made  an  order 
to  enforce  that  order.  Where  it  is  a  com- 
mon law  order,  you  can  enforce  Ihe  order 
by  the  common  law  processes.  Where  it 
is  a  thing  which  would  not  be  done  at 
common  law,  but  owes  its  vaUdity  to 
custom,  the  rule  is  that  it  can  only  be 
enforced  by  customary  processes.  Now, 
if  it  were  established  as  a  fact  (if  it  could 
be)  that  corporations  aggregate  had  been 
treated  as  garnishees  from  early  times,  so 
as  to  establish  that  they  had  been  from 
time  immemorial  treated  as  gamisbees, 
according  to  this  custom  I  should  not 
hesitate  to  draw  the  inference  that  there 
must  have  been  a  process  by  which  they 
were  forced  to  obey.  The  custom  could  not 
have  been  applied  to  them,  and  they  could 
not  have  been  treated  as  gamiahees  frcHn 
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to  which  the  memory  of  man  runs 
ihe  oontraiy,  unless  there  had  been 
TOoeSB  or  other  by  which  oorpora- 
ggregate  conld  be  compelled  to 
warning    given    to   them,  or  an 
oade  upon  them  as  garnishees.     If 
been  established  that  that  had  been 
\  should  draw  at  once  the  conclusion 
ere  was  such  a  process.   Or  if,  on  the 
land,  it  was  shewn  as  a  matter  of 
Mrian  knowledge,  or  in  one  way  or 
oade  out,  that  there  was  some  pro- 
pplicable  to  a  natural  person — an 
.nal — who    was    a    garnishee,    by 
he  oould  be  compelled  to  pay,  other 
J  taking  his  person  ;  if  it  could  be 
that  there  was  some  means  by  which 
Id  be  compelled  to  obey  an  order,  or 
18  goods  taken,  other  than  a  fi,  fa, 
i  him,  it  would  go  very  far.  I  do  not 
»t  it  would  go  the  whole  way,  but  it 
go  very  far  indeed  to  make  me 
>  that  corporations  aggregate  which 
[lave  it  enforced  against  them  by 
ind  of  process,  might  also  be  gar- 
9.     But  when  one  comes  to  look  at 
fecial  Case,  and  at  all  the  authori- 
lich  have  been  cited,  one  finds  that 
r  of  those  propositions   has   been 
mt  at  all.     In  the  case  itself  it  is 
and  truly  stated,  '*the  garnishee," 
I  desired  to  dispute  the  debt  alleged 
due  from  him  to  the  defendant, 
I  to  appear.     His  appearance,  how- 
vas  merely  for  his  own  protection. 
of  appearance  on  his  part  did  not, 
want  of  appearance  by  the  dofen- 
Ln  the  origioal  action,  prevent  the 
S  from  getting  any  further.     From 
ffliest  period,  if  the  garnishee  did 
ipear,  final  judgment  went  against 
rj  default,   with  the   same  conse- 
98  as  ensued  upon  judemont  after 
ranoe    and   veixiict.      Accordingly, 
is  no  trace  of  any  process,  whether 
\  nature  of  distringas  or  capias^  or 
f  ise,  for  the  purpose  of  compelling 
ixnishee  to  appear.     If  he  chose  to 
r,  he  was  obliged  to  find  sureties  to 
leent  from  Court  to  Court  until  the 
yf   foreign  attachment    should  be 
,  otherwise  he  was  committed  to 
I."     Could  a  corporation  aggregate 
it  ?     Could  a  corporation  aggregate 
aoreiies  to  be  present  from  Court 


to  Court "  ?  Or  could  a  corporation 
aggregate,  if  it  did  not  find  the  sureties, 
be  **  committed  to  prison  "  ?  Upon  the 
face  of  the  thing  the  statement  is  enough 
to  shew  that  it  could  not  be  so ;  and  con- 
sequently it  seems  to  be  very  plain  upon 
that  statement  that  a  corporation  aggre- 
gate could  not  come  in  and  plead  nil  habet, 
because  it  could  neither  give  the  sureties 
nor  go  to  prison,  nor  g^ve  special  bail  to 
render  the  person  to  prison  which  the 
custom  required,  and  that  would  seem  to 
go  very  &r  to  shew  that  the  custom 
could  not  be  applicable  to  a  corporation 
aggregate. 

Then  the  Special  Case  proceeds  to  say 
that,  "  in  the  great  majority  of  instances 
the  gajmishee,  when  judgment  was  g^ven 
against  him,  handed  over  the  money  or 
goods  attached  to  the  serjeant-at-mace 
without  actual  compulsion,  and  the 
serjeant-at-mace  thereupon  handed  the 
same  to  the  plaintiff.  K  the  money  or 
goods  were  not  forthcoming,  the  garnishee 
might  be  and  ordinarily  was  arrested  and 
committed  to  prison.  Whether  a  process 
in  the  nature  of  a  fi.  fa,  was  also  avail- 
able "  (it  proceeds  to  say)  '*  is  a  matter 
in  dispute,"  and  which,  of  course,  the 
Court  has  to  determine.  But  I  pause  to 
say  that  that  shews  that  in  the  ordinary 
course,  at  least,  the  customary  process  to 
compel  obedience  was  one  which  was  not 
applicable  to  a  corporation  aggregate,  and 
such  a  corporation,  therefore,  one  might 
say,  could  not  be  within  the  custom, 
because  if  it  made  the  payment  it  would 
be  a  payment  not  made  under  compulsion 
of  law,  and  which  therefore  would  not  be 
good  as  against  its  creditor,  the  defen- 
dant. 

Now,  the  first  thing  one  naturally  en- 
quires is,  what  I  mentioned  before, 
namely,  whether  there  is  any  ground  for 
saying  that  corporations  were  in  fact 
treated  as  garnishees  from  early  times. 
If  so,  I  should  infer  that  there  must  have 
been  some  process  against  them.  No 
corporation  seems  ever  to  have  been 
treated  as  a  garnishee,  as  far  as  can  be 
found,  until,  I  think,  the  year  1796,  and 
then  for  a  considerable  period  there  are 
entries  from  which  it  appears  that  foreign 
attachments  had  been  commenced  against 
corporations    aggpregate    as    garnishees; 
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bat  there  are  do  instances  of  their  having 
been  acted  upon  or  obeyed  until  compara- 
tively recent  times.  I  think  the  earliest 
was  181 7  ;  it  may  be  as  early  as  that,  bat 
most  of  them  were  after  1830.  Now  we 
know  perfectly  well  that  before  1830  the 
petitioners  in  the  City  of  London,  or  1  may 
say  the  City  of  London,  had  been  en- 
deavoaring  to  extend  the  castom  of 
foreign  attachment  to  a  degree  which 
went  oatrageously  beyond  what  was  jus- 
tified. Their  efforts  so  to  do  were  hardly 
put  an  end  to  finally  until  the  decision 
in  Gox  V.  Tlie  Mayor  of  London  (4).  In 
that  case  they  boldly  contended,  and  the 
Recorder  certified,  that  it  was  the  castom 
of  the  City  to  sue  any  person,  whether  he 
was  in  the  City  or  out  of  the  City,  for 
any  debt,  whether  it  had  accraed  within 
the  City  or  out  of  the  City,  and  for  that 
purpose  to  attach  any  garnishee,  whether 
resident  in  the  City  or  not  resident  in 
the  City,  if  they  could  catch  him  within 
the  City,  so  that  the  serjeant-at-mace 
could  give  him  a  warning.  This  House 
held — and  even  if  it  were  not  the  decision 
of  this  House,  I  should  say  no  one  could 
read  the  elaborate  opinion  given  by  the 
late  Mr.  Justice  Willes,  which  I  myself 
concurred  in,  as  one  of  the  summoned 
Judges,  without  being  convinced,  that 
this  was  a  complete  usurpation.  What 
I  have  now  to  deal  with  is  only  the  point 
that  the  system  of  usurpation  which  was 
stopped  then  had  begun  as  early  as  1830, 
or  earlier.  There  are  very  clear  traces 
of  an  attempt  of  the  kind  having  been 
made  in  that  case  which  was  referred  to — 
Wetter  v.  Rucker  (8) — whore  it  appears 
that  a  Swiss  merchant  sued  an  Italian 
merchant  in  the  City  Court  of  London, 
and,  by  what  looks  extremely  like  col- 
lusion, attached  a  debt  in  the  hands  of  a 
common  factor.  The  decision  which  was 
then  come  to,  at  least  the  only  decision 
which  is  material  to  the  present  case, 
was,  that  payment  under  that  attachment. 


I   think,   therefore,   that  oorporaiioiiB 
are  not  shewn  to  be  gamisheeB,  so  la  to 
lead  to  the  inference  that  there  most  haTe 
been  some  process  against  them.    Has 
there  been,  in  fiEust,  shewn  to  have  beeo 
any  process  against  individuals — ^ihat  is  to 
say,  natural  persons — who  are  gamisheeB 
which  could  be  applicable  to  a  oorpon- 
tion   aggregate?      I   have   already  said 
that  I  think  it  is  essential  to  shew  tint 
there  is  a  customary  prooeso  to  enforce 
an  order  which  only  rests  upon  the  ons- 
tom   itself — a  process  according  to  the 
custom.     Has  there  been  anjthing  of  the 
kind  ?     I  need  not  mention  all  the  caaes 
that  were  referred  to,  because,  as  thej 
went  on,  they  were  all  distinguished  from 
this.     The  only  case  which  is  applicabfei 
if  that  is  applii^able,  is  the  case  of  Oat- 
coyne  v.  Fenyhe  (9).    That  was  a  pecnliir 
case  undoubtedlv,  in  which  it  is  diffioalt 
to  say  exactly  what  the  suit  was ;  bat  the 
important  part  of  it  as  regards  this  oaae 
was,  that  after  the  garnishee  had  made 
final  default,  judgment  was  given  againat 
him.     **  Whereupon,"  says  fiie  Beoorder, 
**  it  is  considered  that  50l  of  the  numeji 
aforesaid  defended  in  the  hands  of  the 
aforesaid  John  Marian"    (John  Marian 
was  the  garnishee)  '^  be  levied  of  the  goods 
and  chattels  of  the  same  John  Manas  if 
he  have  whereof,  &c.,  and  be  delivered 
to  the  same  Torellus  by  security,  accord- 
ing to  the  custom  of  the  City  aforesaid, 
<&c. ;  and  if  the  same  John  Marian  have 
nothing  whereof   the   moneys   aforeaaid 
can  be  levied,  that  then  the  same  John 
Marian  be  taken  and  committed  to  prison 
until   he   shall   have  delivered  here  in 
Court  the  moneys  aforesaid  ; "  so  that  in 
that  case  no  doubt  the  Court  of  the  Citj 
did  take  upon  itself  to  order  a^/o.,  and 
in  the  event  of  no  goods  being  found  a 
ca,  sa.j  in  the  same  breath,  and  if  snch  a 
thing  as  was  then  done  had  been  done 
since,  and  that  practice  had  been  followed, 
so  that  you   could  consider  whether  it 


under  the  circumstances  in  which  it  was^    was  good  and  reasonable  in  itself  ornot, 


made,  was  not  payment  by  compulsion, 
and  that  no  other  payment  woald  discharge 
the  garnishee.  It  is  therefore  a  very 
important  authority  for  the  proposition 
with  which  I  first  started — that  to  make 
the  custom  good,  it  must  be  shewn  that 
there  is  somu  process  by  which  the  gar- 
nishee could  be  compelled  to  pay. 


it  would  be  another  matter;  but  to  ny 
that  such  an  anomalous  and  peculiar 
thing  as  that  should  be  considered  as 
established,  as  being  part  of  the  custom, 
because  once,  and  once  only,  rather  more 
than  500  years  ago,  it  was  done  and  has 
never  been  acted  upon  since,  seems  to  me 
impossible.     We  are  to  find  the  ma(»ters- 
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i  M  to  the  cnstom  of  the  City  by 
rms  of  the  order  of  reference  upon 
peoial  Case.  I  do  not  see  how  one 
find  as  a  fact  that  it  was  part  of  the 
Q  of  the  City  to  pursue  this  very 
ftkms  course,  which  once,  and  once 
appears  to  have  been  pursued  500 
ago.  As  I  said  before,  the  question 
I  to  me  to  come  round  to  this :  Can 
poration  aggregate  be  allowed  to 
J*  and  plead  nil  hahet  ?  If  it  be  so, 
%  oorporation  aggregate  can  only  do 
on  the  terms  of  giving  special  bail 
he  corporation  aggregate  shall  come 
rson  and  attend  the  Court,  and  if 
hall  be  kept  in  custody  in  person; 
saporation  aggregate  cannot  come  in 
lead  nil  Juibet,  and  the  custom,  if  it 
3d  to  such  a  corporation,  would  be 
[y  unreasonable  and  void.  If  the 
Tation  aggregate  is  to  make  a  pay- 
,  that  payment  will  not  be  good  as 
at  the  debtor  unless  the  payment  is 

by  compulsion  of  law,  and  that 
s  round  to  be,  unless  there  can  be 
u  to  be  some  customary  process  ap- 
3le  to  a  corporation  aggregate,  by 
1  it  could  be  compelled  to  pay.  I 
already  stated  that,  in  my  opinion, 
er  of  these  things  is  made  out,  and 
quently  I  think  the  judgment  should 
it  was  given  in  the  Court  of  Appeal — 
udgment  of  the  Common  Pleas  Di- 
1  ^ould  be  affirmed,  and  this  appeal 
Issed  witii  costs,  without  deciding 
larticular  questions  as  to  the  special 
irrers  or  causes  of  demurrer  upon 
>lea,  because,  as  I  apprehend,  it  is 
L  by  arrangement  between  the  parties 
the  plea  demurred  to  is  to  be  taken 
nended  so  as  to  raise  the  qucstiou, 
ihat  the  real  question  is  to  be  decided 

the  facts  as  found  in  the  Special 

Taking  that  view  of  the  case,  I 

ot  at  all  doubt  that  wc  ought  to 

»  with  the  judgment  proposed  by  my 

»  and  learned  friend  on  the  woolsack. 

«D  Watson. — The  details  of  this 
■what  complicated  case  —  I  mean 
>licated  as  presented  to  the  House 
le  Bar — have  been  so  fully  criticised 
ly  noble  and  learned  friend  on  the 
sack  that  I    shall  content    myself 

iitatiog  very  shortly  the  reasons  for 
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which  I  concur  in  the  judgment  which 
his  Lordship  proposed. 

The  only  point,  as  I  take  it,  that  the 
House  intends  to  decide  is  that  raised  by 
the  contention  of  the  appellants  to  the 
effect  that  this  custom  of  the  City  of 
London  with  reference  to  foreign  attach- 
ment extends  to  corporations  aggregate 
as  garnishees.  In  considering  the  merits 
of  that  part  of  the  case  it  is  very  neces- 
sary to  keep  in  view  that  which  has  been 
already  referred  to  by  both  my  noble  and 
learned  friends — namely,  that  it  is  of  the 
essence  of  this  custom  that  execution 
may  follow  upon  the  order  directed  to 
the  garnishee,  in  the  event  of  his  not 
obeying  that  order  and  failing  to  hand 
over  the  goods  of  the  defendant,  or  to 
pay  the  money  of  the  defendant  to  the 
plaintiff.  That  is  necessary,  because  the 
Courts  of  law  have  held  that,  unless  he 
so  deliver  or  pay  under  compulsion,  he  is 
not  discharged.  The  custom  would  not 
be  a  reasonable  one  unless  it  went  the 
length  of  affording  protection  to  the 
garnishee  when  he  obeys  the  order  of 
the  Court. 

Now,  the  older  certificates  and  the 
treatises  upon  City  Law  certainly  leave 
the  question  open  whether  corporations 
are  '*  persons "  within  the  meaning  of 
these  laws  and  those  certificates.  The 
word  "  person "  may  be  extended  to 
legal  persons  created  by  statute  or  by 
charter,  as  well  as  to  individuals,  and 
the  terms  of  these  documents  are  not 
upon  the  face  of  them  conclusive  against 
the  custom  or  the  practice  contended  for 
by  the  appellants.  But  an  examination 
of  these  and  the  older  evidence  which 
we  have  in  the  present  case,  I  think, 
clearly  shews,  in  the  absence  of  proof  to 
the  contrary,  to  which  I  shall  shortlv 
refer,  that  the  custom  therein  set  fortn 
was  not  applicable  to  corporations  aggre- 
gate. It  is  quite  sufficient  for  that  pur- 
pose to  refer  to  the  two  points  which 
have  been  already  noticed :  in  the  first 
place,  if  a  garnishee  desires  to  deny  his 
liability  as  to  goods  or  debt,  or,  in  other 
words,  to  plead  nil  habety  the  only  course 
of  procedure  open  to  him  for  the  purpose 
of  vindicating  his  rights,  was  a  course  of 
proceeding  entirely  inapplicable  to  the 
case  of  a  corporation.      In  the  second 
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place,  I  do  not  think  it  necessary  to  go 
further  than  the  finding  of  the  case,  to 
the  effect  that  if  the  garnishee  did  not 
pay  the  money  or  hand  over  the  goods, 
the  old  practice  was  that  the  serjeant- 
at-mace  arrested  him  without  any  writ 
of  capias  or  warrant.  It  is  not  necessary 
to  go  £Eurther  than  that  in  order  to  shew 
that  the  process  of  compulsion,  under 
which  alone  a  garnishee  could  safely  pay, 
was  a  process  of  compulsion  which  was 
quite  inappropriate  in  the  case  of  a  cor- 
poration aggregate. 

It  might,  no  doubt,  notwithstanding 
the  inferences  that  are  derived  from 
these  facts,  be  open  to  the  appellants  to 
shew  that  in  point  of  fact  corporations 
were  brought  within  the  custom,  and 
that  in  point  of  fact  execution  proceeded 
against  them,  appropriate  to  their  per- 
sonal character  as  legal  persons  only. 
But,  on  referring  to  the  evidence,  I 
think  it  fails,  not  only  in  point  of  time, 
but  in  point  of  substance.  Tou  have 
certainly  the  instances  between  1796 
and  1817;  and,  again,  a  large  practice 
and  moi*e  extended  custom  in  recent 
times,  owing  to  the  passing  of  an  Act 
which  enabled  corporations  to  create 
themselves  in  the  year  1844.  But  the 
earlier  records  shew  a  defective  practice ; 
there  was  no  compulsion.  If  payments 
were  made,  which  is  not  very  satisfac- 
torily shewn,  by  the  garnishee,  or  goods 
delivered,  in  those  cases  it  was  not  under 
compulsion.  A  great  many  of  them  were 
withdrawn.  And  when  we  come  down 
to  more  recent  times,  the  only  attempt 
at  compulsion  which  was  made  by  the 
Court  of  the  Lord  Mayor  was  by  issuing 
a  writ,  equivalent  to  a  writ  of  capiat — a 
proceeding  which,  as  against  a  corpora- 
tion garnishee,  could  obviously  have  no 
compulsory  force.  It  therefore  appears 
to  me  that  the  attempt  to  set  up  this 
custom  as  against  a  corporation  aggre- 
gate hafi  entirely  failed. 

But  then  it  was  pressed  upon  your 
Lordships  that  this  custom  might  be  ex- 
tended to  corporations  aggregate,  and 
that,  as  it  was  put  by  Mr.  Webster  in 
his  argument  for  the  appellants,  execu- 
tion appropriate  to  corporations  might 
be  found  within  the  Court.  I  do  not 
doubt  that  it  may  be  so,  but  wo  are  hero 


determining  not  what  may  be  done,  bat 
what  has  been  done  ;  not  how  this  pro- 
cess could  be  extended  to  corporations, 
but  whether  a  custom  has  existed  which 
does  include  corporations  aggregate. 

It  is  not  a  case,  as  it  was  put  in  argu- 
ment by  the  learned  Attomey-Gknenl, 
of  the  creation  by  law  of   some  new 
"  person  **  somewhat  similar  in  character 
to  '*  persons  "  formerly  existing.     I  offer 
no  opinion  as  to  whether  such  *'pe^ 
sons     would  or  would  not  fall  within  it, 
but  that  is  not  the  position  of  the  aign- 
ment  in  the  present  case.     Corporatioiifl 
aggregate  have  existed  from  a  very  early 
period — at  least  from  1587  downwards. 
We  have  in  the  case  before  as  materials 
shewing  that,  firom  that  date,  individiial 
officers  of  corporations  were  made  garni- 
shees.  Therefore  the  very  same  evideooe 
in  this  case  which  goes  to  prove  that  a 
custom    existed   by    which    individoak 
were  made  garnishees,  also  goes  to  estab- 
lish that  corporations  aggregate  in  an- 
cient times,  and  down  to  a  very  recent 
time,   enjoyed  an   immunity  mm  anj 
attempt  to  bring  them  within  the  cus- 
tom.   And  it  appears  to  me  that  to  gi?e 
effect  to  the  argument  which  was  preased 
upon  us  on  this  point  of  the  case  would 
bo  simply  to  repeal  that  exemption,  and 
for  the  first  time  legally  to  subject  cor- 
porations to  the  operation  of  this  custom 
by  introducing  a  mode  of  enforcing  the 
custom  which  has  never  been  practised 
from  the  earliest  times,   and  not  eren 
down  to  the  present  time. 

Therefore  I  entirely  concur  in  the 
views  of  this  case  which  have  already 
been  expressed. 

Order  under  appeal  affirmed,  and 
appeal  dismissed  with  costs. 


Solicitors— Sir    T.    J.    NelHon,    for   appelUoto; 
Clarke,  Rawlins  &  Clarke,  for  respoi^enta. 
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I  MAGKONOCHIE  V,  LORD 
PENZAKCE  AND  AN- 
OTHER. 


EeeleiicLsticcU  Court — Power  to  Append 
a  Monition  to  a  Definitive  Sentence — Mode 
of  Enforcing — Suspension  ah  ojficio  et  a 
henefieio  for  Contumacy  in  disobeying  such 
a  Monition — Prohibition — 53  Oeo.  3.  c. 
127—3  ^  4  VicL  c.  86. 

A  beneficed  derk  was  found  guiUy  in 
the  Arches  Court  of  ecclenastieal  offenceSy 
and  suspended  ah  officio  for  a  certain  time, 
and  a  monition  was  appended  to  the  sen^ 
fence  requiring  him  not  to  offend  again  in 
like  manner.  He  disobeyed  the  monition, 
and  a  second  monition  was  thereupon  issued 
by  the  Dean  of  the  Arches,  which  he  also 
disobeyed.  An  application  was  then  made 
to  the  Court  by  motion  for  his  suspension. 
He  was  served  with  notice  of  the  motion  hut 
did  not  appear,  and  the  Court  suspended 
him  a&  officio  et  a  henefieio  for  three  years. 
The  derk  applied  for  a  prohibition : — 
Held  (affirming  the  judgment  of  the  Court 
of  Appeal),  thai  a  monition  could  be  ap* 
ponded  to  a  definitive  sentence;  thai  dis- 
obedience to  such  a  monition  could  be 
punished  as  contumacy  by  suspension  ah 
officio  et  a  henefieio;  that  in  order  so  to 
punish  such  disobedience  it  was  not  neces^ 
sary  to  vnsUtuie  a  fresh  suit^  but  that  sus- 
pension was  properly  awarded  upon  motion 
m  the  originid  suit. 

This  was  aa  appeal  from  a  jadgment  of 
ihe  Court  of  Appeal  which  had  reversed 
an  order  for  prohibition  issued  by  the 
Queen's  Bench  Division  against  Lord 
Penzance,  aa  Official  Principal  of  the 
Court  of  Arches,  and  John  Martin,  the 
promoter  of  an  ecclesiastical  suit  against 
the  appellant.  The  case  is  reported  in 
the  Courts  below,  49  Law  J.  Kep.  Q.B. 
9 ;  Law  Rep.  3  Q.B.  D.  730 ;  4  ibid.  697. 

The  &cts  and  arguments  are  full  J  stated 
in  the  judgments. 

Charles  and  PhiOimore,  for  the  appel- 
lant. 

Sir  H.  Oiffard,  Blakesley  and  A.  L. 
Smith,  for  Lord  Penzance,  were  not  called 
upon. 


Martin  did  not  appear. 

Our.  ado.  vuli. 

The  Lobd  Chancellor  (Lord  Sel- 
borne). — The  appellant  in  this  case  is  a 
clergyman  of  the  Church  of  England, 
beneficed  in  the  diocese  of  London,  who, 
in  a  suit  duly  instituted  in  1874,  in  the 
Arches  Court  of  Canterbury,  by  letters  of 
request  from  the  Bishop  of  London,  ac- 
cording to  the  Church  Discipline  Act  (3 
h  4  Vict.  c.  86),  was  charged  with  certain 
offences  against  the  law  ecclesiastical, 
consisting  in  the  introduction  of  un- 
authorised ceremonies  during  the  per- 
formance of  divine  service  in  his  church. 
At  the  hearing  on  the  7th  of  December, 
1874,  Sir  Bo&rt  Phillimore,  then  Dean 
of  the  Arches,  held  certain  of  these  charges 
to  be  proved,  and  by  an  interlocutory  de- 
cree, having  the  force  of  a  definitive 
sentence,  ordered  the  appellant  to  be 
suspended  ah  officio  for  six  weeks,  and 
admonished  him  to  abstain  for  the  friture 
from  the  practices  set  forth  in  the  articles 
which  were  held  to  have  been  established. 
Notice  of  appeal  was  given,  but  was  after- 
wards abandoned;  and  on  its  abandon- 
ment, a  formal  instrument  of  suspension, 
to  be  published  in  the  appellant's  church, 
was  drawn  up  and  issued  under  the  seal 
of  the  Court  on  the  12th  of  June,  1875, 
by  which  it  was  notified  that  the  appel- 
lant had  been  suspended  for  six  weeks 
from  the  discharge  and  execution  of  all 
the  functions  of  his  clerical  office  within 
the  province  of  Canterbury,  *'  under  pain 
of  the  law  and  contempt  thereof."  At 
the  same  time  (by  a  separate  instrument) 
a  formal  monition,  also  under  the  seal  of 
the  Court,  was  issued  and  served  upon  the 
appellant,  by  which  he  was  admonished 
to  abstain  for  the  future  from  the  practices 
set  forth  in  the  articles  pronounced  to 
have  been  proved,  also  "  under  pain  of 
the  law  and  contempt  thereof." 

Down  to  this  point  the  proceedings  are 
now  admitted  to  have  been  regralar  and 
proper  according  to  the  course  of  the 
Ecclesiastical  Courts.  In  the  Queen's 
Bench  Division  of  the  High  Court  of 
Justice  this  was  not  admitted;  on  the 
contrary,  it  was  then  contended  that  it 
was  not  competent  for  the  Court  of 
Arches  to  superadd  monition  to  suspen- 
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sion ;  and  this  view,  being  adopted  by  the 
late  Lord  Chief  Justice  of  England,  formed 
part  of  his  reasons  for  granting  a  prohibi- 
tion. 

After  a  lapse  of  nearly  three  years,  on 
the  18th  of  March,   1878,   a  notice  of 
motion  in  the  same  caoso  was  filed  and 
served  upon  the  appellant,  charging  him 
with  disobedience  to  the  monition  of  the 
12th   of  June,  1875,  in  the  particolars 
therein  set  forth,  on  certain  days  in  each 
of  the  years  1875,  1876,  1877  and  1878 ; 
and  intimating  that  the  Court  would  be 
asked  on  the  next  Court  day  to  enforce 
the  monition  and  to  condemn  the  appel- 
lant in  costs.     A  motion  pursuant  to  that 
notice  was  made,  the  appellant  not  ap- 
pearing;   and  (the  alleged  instances  of 
disobedience  having  been  proved  by  affi- 
davit) the  Judge  of  the  Arches  Court,  on 
the  23rd  of  March,  1878,  pronounced  and 
declared  that  the  i^pellant  "had  failed 
to  obey  the  said  monition  in  not  having 
abstained  from  the  following  practices, 
acts,  matters  and   things "    [specifying 
them],  "and  that  he  had  continued  the 
said  practices,  acts,  matters  and  things ; " 
and  admonished  him  to  abstain  from  them 
for  the  future  and  condemned  him   in 
costs.  Pursuant  to  this  sentence  a  further 
monition,   '^  under  pain  of  the  law  and 
contempt  thereof,"    was  issued  on  the 
29th  of  March,  1878,  and  served  on  the 
appellant. 

On  the  18th  of  April,  1878,  another 
notice  of  motion  (similar  to  the  former), 
was  filed  and  served  on  the  appellant, 
alleging  farther  acts  of  disobedience  since 
the  service  of  the  further  monition,  and, 
after  motion  made,  pursuant  to  this  notice 
(the  facts  being  proved  by  affidavit,  and 
the  appellant  again  not  appearing),  the 
Court,  on  the  Ist  of  June,  1878,  "pro- 
nounced, decreed  and  declared "  that 
certain  acts  alleged  to  have  been  done  by 
the  appellant  on  the  31st  of  March  and 
the  7th  of  April,  1878,  in  the  performance 
of  divine  service  on  those  days,  were 
sufficiently  proved ;  "  and  that  in  so  doing, 
he  had  repeated  the  offences  which  were 
alleged  against  him  in  certain  of  the 
articles  exhibited  against  him  in  this  suit, 
and  declared  by  the  Court  to  have  been 
sufficiently  proved,  and  further  had  there- 
in and  thereby  disobeyed  and  contravened 


the  monition  served  upon  him  on  the  26th 
of  July,  1876,  and  also  the  further  moni- 
tion served  upon  him  on  the  29th  of 
March,  1878.  For  which  disobedience 
the  Judge  did  pronounce  him  to  haye 
been  guilty  of  contumacy.  And  for  the 
conduct  aforesaid,  the  Judge  did  further 
decree  and  declare  that  he  should  be 
suspended  ab  officio  et  heiiefido  tot  three 
years. 

It  was  contended  that  this  was  a  sen-  . 
tence  of  suspension,  not  for  contumaoj 
only,  but  also  for  new  and  substantiFe 
offences  against  the  eoclesiastical  Iftw. 
But  I  cannot  hold  the  finding,  that  the 
appellant  had  "  repeated  "  some  of  the 
offences  with  which  he  was  origiiuJlj 
charged,  to  be  anything  more  than  sn 
introduction  to  a  sentence  for  contomaqr 
and  disobedience  to  the  monitions  of  ths 
Court.  The  context  of  this  sentence 
itself,  the  prior  sentence  of  the  23rd  of 
March,  the  further  monition,  and  the 
notices  of  motion  on  which  both  those 
sentences  were  founded,  make  this,  to  mj 
mind,  clear. 

Against  publishing,  proceeding  witii  or 
enforcing  this  decree  of  suspension,  i 
rule  nisi  for  a  prohibition  was  obtained 
by  the  appellant  from  the  Queen's  Bend 
Division  of  the  High  Court,  on  the  5tii 
of  June,  1878,  which  rule,  after  argrament^ 
was  made  absolute  on  the  8th  of  Angost, 
1878— the  late  Lord  Chief  Justice  and 
Mr.  Justice  Mellor  thinking  the  case  one 
proper  for  prohibition,  Mr.  Justice  Lush 
thinking  otherwise.  The  Court  of  Appeil, 
on  the  28th  of  June,  1879  (by  a  majority 
consisting  of  Lord  Coleridge  and  Uff^ 
Justices  James  and  Thesiger,  against 
Lords  Justices  Brett  and  Cotton),  re- 
versed this  judgmentof  the  Queen's  B«idi 
Division,  and  discharged  the  rule  for  a 
prohibition.  Whether  this  reversal  was 
right  or  not  is  the  question  now  before 
your  Lordships.  After  hearing  an  elabo- 
rate argument  from  the  counsel  for  the 
appellant,  for  several  days,  your  Lordalups 
were  (I  believe)  all  under  the  impreesion 
that  the  judgment  of  the  Court  of  Appeal 
was  right,  but,  in  a  case  in  which  there 
had  been  so  much  difference  of  opinion 
among  very  learned  Judges,  you  desired 
to  take  time  more  foUj  to  consider  the 
arguments  and  the  authorities  cited.  The 
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resnlt  (so  far  as  I  am  concerned)  has  been 
to  confirm  my  original  impression. 

It  was  contended  that  the  sentence  of 
suspension  of  the  1st  of  Jane,  1878,  was 
contrary  to  two  statutes  of  the  realm  (3 
&  4  Vict.  c.  86,  and  53  Geo.  3.  c.  127)  ; 
and  if  this  could  be  made  out,  the  prohi- 
bition was  rightly  granted.  But,  if  this 
is  not  so,  the  question  resolves  itself, 
simply  and  entirely,  into  one  of  the 
proper  course,  practice  and  procedure 
of  an  Ecclesiastical  Court,  in  a  cause  of 
which  that  Court  had  proper  cognisance, 
against  a  person  and  in  a  matter  pro- 
perly subject  to  its  jurisdiction.  Such 
a  question  ought,  in  my  opinion,  to  be 
determined  in  the  ecclesiastical,  and  not 
— by  prohibition  or  otherwise — in  any 
temporal  foruniy  notwithstanding  the  fO/Ct 
that,  by  a  sentence  of  suspension  a  bene^ 
ficio — which  the  Ecclesiastical  Courts, 
and  those  Courts  only,  have  power  to 
pronounce — temporal  rights,  held  by  an 
ecclesiastical  tenure,  in  consideration 
and  upon  the  condition  of  the  perform- 
ance of  ecclesiastical  duties,  are  neces- 
sarily affected.  Supposing  no  statute  to 
intervene,  the  Ecclesiastical  Courts  must 
have  jurisdiction  to  determine  questions 
of  this  nature ;  and,  if  they  have  juris- 
diction, prohibition  does  not  lie  to  them 
from  the  temporal  Courts.  The  remedy 
— ^if  there  be  any  error  in  judgment — is 
by  appeal.  In  point  of  fact,  the  Court 
of  final  appeal  in  ecclesiastical  causes 
has  already  three  times  had  before  it  the 
very  same  question  which  is  raised  by 
the  appellant  in  this  case,  and  has  as 
oitem.  decided  it  adversely  to  the  appel- 
lant's view.  Whether  those  decisions 
might  or  might  not  be  open  to  re- 
consideration, in  any  other  case,  by  the 
Court  which  pronounced  them,  ihey 
ought,  in  my  opinion,  to  be  treated  in 
the  meantime,  by  this  and  every  other 
temporal  Court,  as  settling  the  ecclesias- 
tical law  upon  the  point  in  controversy, 
supposing  there  to  be  no  other  law  or 
statute  which  they  contravene. 

The  argument  of  the  appellant's  coun- 
sel from  me  Church  Discipline  Act  (3  & 
4  Vict.  c.  86),  was,  that  it  prohibits,  by 
section  23,  the  "institution*'  in  any 
Ecclesiastical  Court,  of  "  any  criminal 
suit  or  proceeding  against  a  clerk  in 
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holy  orders,"  otherwise  than  is  therein- 
before enacted  or  provided  ;  that,  in  this 
case,  the  suit  against  the  appellant, 
which  was  instituted  in  the  year  1874  in 
conformity  with  that  statute,  was  termi- 
nated and  exhausted  by  the  interlocu- 
tory decree,  having  the  force  of  a  defini- 
tive sentence,  of  the  7th  of  December, 
1874  ;  that  no  subsequent  proceeding  to 
enforce  obedience  to  the  monition  issued 
pursuant  to  that  decree,  or  to  punish 
disobedience  thereto,  could  be  taken  in 
the  same  suit ;  that  every  such  act  of 
disobedience  was  a  new  and  substantive 
ecclesiastical  offence,  which  could  only 
be  punished  in  a  new  and  distinct  suit ; 
that  no  such  new  suit  was  instituted  in 
the  manner  required  by  the  statute ; 
and,  consequently,  that  all  the  proceed- 
ings in  1878,  down  to  and  including  the 
sentence  of  suspension  of  the  1st  of  June, 
1878,  were  without  jurisdiction. 

The  argument  from  53  Greo,  3.  c.  127, 
was,  that  it  provided,  instead  of  excom- 
munication— which  had  previously  been 
in  use  for  the  purpose  of  enforcing  obe- 
dience to  the  citations  and  lawful  orders, 
both  interlocutory  and  final,  of  the 
Ecclesiastical  Courts,  and  for  punish- 
ment of  contempts  in  the  face  of  those 
Courts — ^a  sentence  of  contumacy  to  be 
pronounced  in  the  like  cases,  and  to  be 
signified  after  ten  days  to  the  King  in 
Chancery,  whereupon  imprisonment  was 
to  follow  ;  and  that  this  statutory 
method  thenceforth  became  and  was  the 
only  way  of  enforcing  obedience,  or 
punishing  disobedience,  to  such  lawful 
citations  or  orders  of  any  Ecclesiastical 
Court,  in  cases  of  contumacy  or  con- 
tempt. 

In  order  to  consider  the  validity  of 
these  arguments — ^and  for  that  purpose 
only — it  becomes  necessary  to  ascer* 
tain,  first,  whether  before  the  statute 
3  &  4  Vict.  c.  86  a  proceeding  to 
enforce  obedience  to  a  monition  or  other 
order,  contained  in  or  issaed  pursuant  to 
a  decree  of  an  Ecclesiastical  Court, 
having  the  force  of  a  definitive  sentence, 
could  be  taken  in  the  same  suit,  without 
the  commencement  or  institution  of  any 
new  "  criminal  suit  or  proceeding  ;  *'  and, 
secondly,  whether,  before  the  53  Goo.  3. 
c.  127,  obedience  to  the  lawful  citations 
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or  orders — interlocutory  or  final — of  an 
Ecclesiastical  Court  could  be  enforced, 
or  disobedience  thereto  punished,  by  any 
ecclesiastical  censure  otJier  than  excom- 
munication, and  particularly  by  suspen- 
sion. If  both  these  questions  ought  to 
be  answered  in  the  affirmative,  the  argu- 
ments of  the  appellants  founded  on  these 
two  statutes  fall  to  the  ground.  It  is 
certain  that  there  is  nothing  in  3  &  4 
Vict.  c.  86  to  prevent  anything  being 
done  either  before  or  after  sentence  in  a 
suit  duly  instituted  in  conformity  with 
that  Act,  which  before  the  passiner  of 
that  Act  could  have  been  lawfully  and 
competently  done  in  a  similar  suit,  duly 
instituted.  And  the  proceedings  for 
contumacy  prescribed  by  53  Geo.  3. 
c.  127  are  thereby  substituted  for  ex- 
communication only ;  there  is  nothing 
in  that  Act  to  take  away  any  power 
which  an  Ecclesiastical  Court  might 
previously  have  possessed,  to  proceed  in 
like  cases  by  other  modes  of  censure. 

The  ecclesiastical  law,  it  must  always 
be  remembered,  even  in  those  proceed- 
ings which  are  called — and  in  some 
sense  are— criminal  and  penal,  has  for 
its  object  not  the  punishment  of  indi- 
vidual offenders,  but  the  correction  of 
manners  and  the  discipline  of  the 
Church.  "  Monition  " — which  is  some- 
times itself  called  an  ecclesiastical  cen- 
sure— is  described  in  the  books  as  of  a 
"  preparatory  "  nature — Oughton^  Ordo 
judiciorum  (1) — that  is,  as  I  understand 
the  term,  as  a  warning  or  command,  to 
be  followed  in  case  of  disobedience  by 
some  coercive  sanction.  It  appears  to 
have  been  a  general,  though  not  an 
invariable,  rule  of  the  canon  law,  that 
monition  ought  to  precede  suspension  or 
excommunication — Gibson^  Codex  (2).  It 
might  be,  and  in  practice  it  often  was, 
issued,  for  various  purposes,  at  the  begin- 
ning or  during  the  progress  of  an  eccle- 
siastical cause.  It  also  might  be,  and 
sometimes  was,  as  in  the  present  case, 
the  sentence  or  part  of  a  sentence  upon 
the  merits,  pronounced  at  the  end  of 
such  a  cause. 

It  was  not  disputed  at  the  bar  that,  if 
issued  at  the  beginning  or  during  the 

(1)  Vol.  i.  tit.  137,  obs.  3. 

(2)  Pp.  1046-1048. 


progress  of  a  cause,  such  a  moniticm 
might  be  enforced — ^by  excommmucation, 
at  all  events,  or  since  53  Geo.  3.  o.  127, 
by  the  procedure  thereby  substituted  lor 
excommunication  —  in  the  same  snii^ 
though  it  might  be  neoessary  to  cite  the 
party  for  his  contumacy,  and  in  aoma 
cases  to  exhibit  articles  as  to  disputed  or 
disputable  matters  of  fact — Oughion  (3). 
I  may  refer,  as  an  example  of  such  a 
proceeding  during  the  prog^ress  of  a 
cause,  to  a  monition  for  the  paymoit  of 
alimony  pendente  lUe,  issued  in  the  oaae 
of  Hamerton  v.  HamerUm  (4),  ''  onder 
pain  of  the  law  and  contempt  therectf;" 
for  non-compliance  with  which  a  sen- 
tonce  of  contumacy — ^followed  by  iignu 
ficavit — ^was  '  pronounced,  and,  in  the 
opinion  of  Sir  John  Njcholl,  would  haye 
been  rightiy  pronounced  if  there  bad 
been  such  non-compliance  in  fisMst. 

No  reason  a  priori  can  be  suggested 
why  obedience  to  a  monition,  issued  u 
part  of  a  decree  having  the  force  of  a 
definitive  sentence,  should  not  be  en- 
forced in  the  same  suit,  as  well  aa  a 
monition  in  any  earlier  stage.  Both  the 
suspension  and  the  monition  issued  oa 
the  12th  of  June,  1874,  pursuant  to  Sir 
Robert  Phillimore's  sentence  in  the 
present  case,  conclude — like  the  inter- 
locutory monition  in  HcmerUm  v.  Ea/m- 
ton  (4) — with  the  words — admitted  to  be 
proper  words  of  style — "  under  pain  rf 
the  law  and  contempt  thereof."  Whj 
should  not  this  warning  in  case  of  dis- 
obedience, either  to  the  suspension  or  to 
the  monition,  have  the  same  meaniog} 
and  point  to  the  same  consequenoeB, 
whether  the  sentence  be  interlocutory  or 
definitive  ?  Why  should  not  the  Coort 
have  the  same  power  of  dealing  witii 
disobedience  and  contumacy  in  the  sdt 
in  which  the  contumacy  takes  place  in 
the  one  case  as  in  the  other  ? 

K  authority  on  this  point  had  been 
wanting,  I  should  have  thought  tiiat  the 
burden  of  proof  would  rest  upon  the 
appellant.  But  there  seems  to  me  to  be 
abundant  authority.  There  is  a  case  tf 
early  as  1602— il«<iZZ  v.  Biekles{h)-^ 
which    a    clerk,  against  whom  a  final 

(3)  Vol.  i.  tit  31-35. 

(4)  1  Hag.  £c  28. 

(5)  Rotheiy's  Betwm,  10. 
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sentence  of   deprivation  bad   been   pro- 
nonnced    on    appeal    by    tbe   Conrt    of 
Delegates,    continued,    notwithstanding, 
to  officiate  in  tbe  cbarcb  of  wbicb  be  bad 
been    deprived.      Tbe    same    Court    of 
Delegates  decreed   bim   to  be  cited  for 
contempt,  and  inhibited  bim  from  inter- 
fering in   tbe  premises.     In  Trebeck  v. 
Zet^A  (6)— 1741-2,   of  wbicb  tbe  facts 
are    stated,   &om    tbe    registry  of   tbe 
Arches  Court,  in  Lord  Justice  Tbesiger's 
jadgment  in  tbe  present  case — an  inter- 
locatory  decree  having  tbe  force  of   a 
definitive  sentence  was  pronounced,  find- 
ing the  offence  with  which  tbe  defendant 
was  charged — performing  divine  service 
withoat  licence  from  tbe  Bishop — proved 
against  him,  and  admonishing  him  not 
to  do  so  for  the  future.     He  disobeyed 
the  monition ;    on  which  the  Court,  in 
the  same  suit,  pronounced  a  sentence  of 
excommunication    against    him  for   bis 
contempt,  which  sentence  was  followed 
by  significavit.      Prohibition   was    then 
applied  for  before  Lord  Chancellor  Hard- 
wicke,  who  refused  it,  saying  that  "  the 
case  was  of  as  great  consequence  to  tbe 
good  government  and  discipline  of  the 
Church  as  could  possibly  happen,"  and 
that  "  it  was  not  necessary  for  the  Eccle- 
siastical Court  to  shew  -that  they  had 
rightly  proceeded,  for,  if  they  had  not, 
there  was  a  remedy  by  appealing  to  a 
higher  ecclesiastical  jurisdiction."       In 
Burgess  v.  Burgess  (7) — 1804,  a  case  of 
incest  against  a   layman — Sir  William 
Soott  pronounced   a  decree  having  the 
force  of  a  definitive  sentence,  by  wbicb 
he  condemned   the  party  in  costs,   and 
enjoined  a  cessation  of  intercourse,  and 
added,  "If  obedience  be  not  given  to 
this  order,  excommunication  and  other 
consequences    will    necessarily  follow." 
In  Austen  v.  Dugger(S) — 1822 — a   lay- 
man was,  by  a  like  sentence,  suspended 
ah  ingressu  ecclesiie  for   one  week,  and 
was   condemned    in    costs.      Tbe  costs 
were   taxed,   and  a  monition  for  their 
payment,  duly  issued  and  served,  was 
not  obeyed.    The  Court  then  pronounced 
the  party  in   contempt  for   not  having 
obeyed    tbe  monition,   and    directed    a 

(6)  2  Atk.  498;  Bother/s  lietum,  162. 

(7)  1  Bag.  CoDB.  384. 

(8)  1  Addama,  307. 
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significavit    to     issue  ;     wbicb,    having 
afterwards  been  discharged  as  irregular, 
a    new  monition   was    prayed   for    and 
granted,   and,  on  this  being  disobeyed, 
there  was  a  further  sentence  of  contu- 
macy, also  followed  by  significavit.     Tbe 
Judge — Sir  John    NichoU — said,    "The 
Court   is   not  functxis   officio   till   it   has 
enforced  the  execution  of  its  own  decree." 
In    Barnes    v.    Shore  (9) — 1846,   a   suit 
against  a  clergyman  for  officiating  in  a 
manner   unauthorised   by  the   Book   of 
Common  Prayer — the  defendant  was,  by 
decree,  having  the  force  of  a  definitive 
sentence,    admonished    to   abstain   from 
offending  again  in  like  manner,  and  was 
condemned  in  costs.    Sir  Herbert  Jenner 
Fust   said,  "  Should   be  be  guilty   of  a 
repetition  of  this  offence,  it  will  be  ono 
not  only  against  bis  diocesau,  but  against 
tbe  authority  of  this  Court."      In  The 
Bishop  of  Winchester  v.  Bugg  (10) — 1808 
— Sir  Robert  Pbillimore,  by  a  like  sen- 
tence,  formally   admonished   Mr.   Rugg 
to  obey  the  direction  of  his  Ordinary — by 
performing  divine  service  in  each  of  his 
two    churches    on    every    Sunday — and 
added,  "  It  is  right  that  I  should  call  the 
serious  attention   of   Mr.    Rugg   to   the 
order  of  this  Court.     I  am  glad  to  per- 
ceive that  he  has  the  assistance  of  au 
experienced  proctor,  from  whom  be  may 
learn — if  not  otherwise   informed — that 
disobedience  to  the  order  of  this  Court 
will  be  attended  with  the  grave  penal 
consequences  which  the  law  attaches  to 
the  offence  of  contumacy."     The  last  two 
cases  were  later  than  the  Church  Disci- 
pline  Act,   but    they    shew    what    two 
learned  and  experienced  Judges  under- 
stood to  be  familiar  law  in  the  Ecclesias- 
tical   Courts.      No    example    has    been 
alleged  to  be  found  in  the  books  of  tho 
institution  of  a  second  suit  for  the  solo 
purpose  of  punishing  mere  contumacy  or 
disobedience  to  the  orders  of  an  Eccle- 
siastical Court,   by  a  person  who  was  a 
party  to  the  suit  in  which  such  orders 
were  pronounced. 

The  proposition,  therefore,  that  before 
the  Church  Discipline  Act  nothing  could 

(9)  1  Eobert.  382,  8oe  p.  399;  16  Law  J.  Rep. 
Q.B.  296. 

(10)  37  Law  J.  Rop.  Ecclcs.  85 ;  Law  Rep.  2 
A.  &  E.  247. 
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be  done  by  any  Ecclesiastical  Coart, 
ivithont  a  new  suit,  to  enforce  a  moni- 
tion or  other  order — whether  mandatory 
or  prohibitory — ^forming  part  of,  or  issued 
pursuant  to,  a  decree  having  the  force  of 
a  definitive  sentence,  is  disproved  by 
these  anthorities,  which  make  it  evident 
that  cases  of  disobedience  to  snch  moni- 
tions or  orders  might  be,  and  were,  dealt 
with  on  the  footing  of  contumacy  or  con- 
tempt, in  the  same  sait,  by  fnrther  moni- 
tion or  inhibition,  and,  if  necessary,  by 
excommunication.  In  five  out  of  the  six 
cases  to  which  1  have  referred,  every  act 
of  contumacy  or  disobedience  would 
have  been,  as  much  as  in  the  present 
case,  a  new  and  substantive  ecclesias- 
tical offence. 

The  only  question  which  remains  is, 
whether  before  53  Geo.  3.  c.  127  there 
was  any  law  to  prevent  an  Ecclesiastical 
Court,  in  the  case  of  a  clerk  in  holy 
orders,  from  the  use,  for  similar  purposes, 
of  the  minor  censure  or  penalty  of  suspen- 
sion— suspension  (whether  ab  officio  only, 
or  also  a  hetieficio)  being  certainly  a  less 
penalty,  in  the  view  of  the  ecclesiastical 
law,  than  excommunication.  There  is  no 
reason  or  principle  on  which  such  a  state 
of  the  law  can  be  presumed,  unless  it  is 
proved.  All  the  authority  which  is  to  bo 
found  on  the  subject  is  in  the  opposite 
direction. 

Onghton  (11)  enumerates,  first,  those 
ecclesiastical  penalties  and  censures  which 
are  common  to  clergymen  and  laymen; 
and,  next,  those  which  are  peculiar  to  the 
clergy.  Among  the  former  are  monitions 
(of  which  he  says  (12),  "  PrsBparatoria 
est,  plerumque  pirccedens  ecclesiasticas 
censuras),'*  and  excommunication ;  among 
the  latter,  suspension,  of  which  he  says 
(13),  "  Post  monitionem  debite  factam, 
ecclesiasticam  personam  ab  officio  seu 
beneficio,  vel  ab  utroque,  ad  terapus 
excludit.'*  As  to  contumacy  (14),  he 
says  that  its  penalty  is  "  excommunication 
or  suspension,'*  and  "  Crcscentu  con- 
tumacia,  cresccro  debet  et  poena :  sed 
pro  prima  contumaciii  potest  quis  excom- 
municari." 

(11)  Ordojiidicit/rum,  vol.  i.  tit.  137t  obs. 

(12)  Ibid.  ol)8.  3. 

(13)  Ibid.  obs.  8. 

(H)  Vol.  i.  tit.  37,  obs  G.  1. 


Gibson  (15)  distingaiBhes  two  sorts  of 
suspension — the  one  {db  officio  atU  hen^ 
ficio)  relating  to  the  clergy  alone  (as  to 
which  he  says  nothing  about  any  disuse); 
the  other  {ah  ingressu  ecclesice,  which  be 
speaks  of  as  disused  in  his  time)  relating 
"  to  the  laity  chiefly.''  Both  of  them,  he 
says,  ^*  are  inflicted  for  crimes  of  an  in- 
ferior  nature,  namely,  such  as,  in  the  first 
case,  deserve  not  deprivation,  nor,  in  the 
second  case,  excommunication.  Both,  in 
practice  at  least,  are  temporary ;  both  an 
terminated,  either  at  a  certain  time, 
when  inflicted  for  such  a  time,  or  apon 
satisfaction  given  to  the  Judge,  when 
they  are  inflicted  till  something  he  hath 
enjoined  shall  be  performed).  And, 
lastly,  both  (if  unduly  performed)  are 
attended  with  further  penalties:  that  of 
the  clergy  with  irregularity,  if  they  act  in 
the  meantime ;  and  that  of  the  laity  with 
excommunication."  The  phrase,  "if  bd- 
duly  performed,**  is  clumsy;  but  I  under- 
stand it  to  mean,  if  any  injunctioo, 
which  the  Judge  may  have  embodied  in 
a  decree  or  order  by  which  any  kind  of 
suspension  quousque  has  been  inflicted,  is 
not  duly  obeyed. 

The  author  of  the  Appendix  to  Oodd' 
phin^s  Repertory  s^peaks  of  suspension  »8 
"  the  proper  punishment  of  an  offending 
clergyman  " — ab  officio, "  for  contumacy  in 
not  appearing  upon  lawful  summons ; '  a 
hev€fi<:to,  "  for  higher  crimes."     He  adds 
that,  **  If  a  clerk   that  is   suspended  fli 
officio  shall  continue  the  same  by  sening 
his  cure,  notwithstanding  his  suspension, 
then  a  severer  sentence  follows ; "  .  .  • 
and,  **  If  a  clerk   that  is   suspended  ab 
officio  shall  continue  so  without  submis- 
sion or  seeking  to  be  restored,  then  he 
may  be  suspended  a  ben^ficio  also."    In 
the  whole   of    this  passage   the  author 
repeats  and  refers  to  corresponding  state- 
ments of  the  law  and  practice,  made  bj 
Lyndwood,  who  was  Dean  of  the  Arches 
in  the  reign  of  Henry  5,  quoting  from 
him  two   sentences,  namely,  "  Pro  bus- 
penso  publico  denuntiatus,  si  interim  im- 
misceat  se  divinis,  secundum  sententiam 
doctorum     cfficitur     irregularis;"    and 
'^  Subtrahi  debet  beneficium,  quando  sic 
suspensus  est,  in  mora  petendi  absoln- 

(15)  Codeje,  1346,  1847. 
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n."  The  referenoe  is  to  the  gloss 
ige  12  of  Lyndwood*8  Provincialij 
>  that  writer  also  says  that  snspen- 
\  henefido  should  only  be  ex  cauaa 
% ;  but  that  it  is  such  a  cause,  "  si 
Qsas"  (that  is,  ah  officio)  "  contemnat 
Qsioneiu." 

the  use  of  suspension  to  compel 
ranoe,  in  the  case  of  a  clerk  in  holy 
i,  thereare  examples  in  Mr.  Bothery's 
If — Hamcock  V.  Bomer  (16),  in  1691, 
onei  V.  Ctirtis  (17),  in  1705.  In  the 
aae  of  Harrison  v.  The  Archbishop  of 
a  (18),  in  1707  (which  was  brought 
House  of  Lords,  on  prohibition,  in 
and  in  which  this  House  affirmed 
rders  of  the  Courts  below,  refusing 
libition),  a  prebendary  of  St.  Pat- 
Cathedral,  duly  summoned  to  attend 
rehbishop's  Court  of  Visitation,  and 
ppearing,  was  declared  contumaci- 
md  the  Archbishop,  '*  in  due  form 
r,  by  sentence,  suspended  him  ah 
it  henefido  for  his  contempt."  At 
r  Court  of  Visitation  (1718)  the 
prebendary  was  ''  monished  by  the 
nshop  to  extract,  within  a  month,  a 
B  to  serve  cure  of  souls,  and  to 
I,  in  the  parish  of  Saint  John  "  (a 
ti  annexed  to  his  prebend)  ;  and,  on 
equent  day,  Harrison  having  neither 
ed  the  monition,  nor  then  appear- 
le  Archbishop  pronounced  him  con- 
ious,  and  sentenced  him  to  be 
ided."  This  sentence,  and  another 
inoed  under  similar  circumstances 
t  another  clerk  named  Higgins 
vere  affirmed  on  appeal  by  the  Court 
legates. 

Be  are  not  authorities  directly  appli- 
x>  the  particular  case  of  suspension 
iflobedience  to  a  final  decree  in  a 
lal  suit,  having  the  force  of  a  definitive 
oe ;  but  the  statute  53  Geo.  3.  c.  127 
lOt  lay  down  one  law  as  to  con- 
y  for  the  case  of  such  a  final  decree, 
Qother  for  cases  of  citations  and 
tcntory  orders.  These  authorities, 
>re,  are  sufficient  to  reduce  the 
3n,  whether  there  is  any  reason 
t  the  exercise,  in  the  case  of  dis- 

Bother/s  Betum,  99. 

Ibid.  119. 

8  Bro.  P.C.  199  ;  Rothery's  Retftm,  185. 

Bothery's  Return,  136. 
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obedience  to  a  final  decree,  of  the  same 
powers  which  can  be  exercised  in  case  of 
disobedience  to  a  citation  or  an  interlocu- 
tory order,  to  one  not  of  jurisdiction,  but 
of  mere  ecclesiastical  procedure.  And 
there  is  at  least  one  distinct  precedent  on 
record  (prior  to  the  cases  of  Martin  v. 
Ma/ikonockie  (20)  and  Hebbert  v.  Purchas 
(21)  before  the  Judicial  Committee  of 
the  Privy  Council)  of  a  sentence  of  sus- 
pension ab  offi^iio  affirmed  by  the  Court  of 
Delegates,  fbr  disobedience  to  such  a 
decree.  This  is  Jones  v.  Jones  (22) 
(1671),  which  was  brought  before  the 
Delegates  from  the  Consistory  Court  of 
Bangor.  The  clerk,  who  w<is  defendant 
and  appellant  in  that  case,  was  articled 
for  not  reading  the  prayers  of  the  Church 
in  what  was  alleged  to  be  the  proper  and 
accustomed  place.  Having  been,  by 
decree  having  the  force  of  a  de6nitive 
sentence,  admonished  to  do  so,  he  ap- 
peared in  Court,  and  "  peremptorily  re- 
vised to  obey  the  monition.*'  For  this 
the  Bishop  suspended  him  ah  ingressu 
ecclesicBf  and  ordered  him  to  shew  cause 
why  he  should  not  be  suspended  ab  offido. 
On  a  later  day,  not  having  appeared  to 
shew  cause,  he  was  suspended  ab  officio. 
These  orders  were  affirmed  on  appeal, 
both  by  the  Court  of  Arches  and  by  the 
Delegates. 

The  result  appears  to  me  to  be,  that 
the  appellant  in  the  present  case  has 
&iled  to  shew  that  the  provisions  of  either 
of  the  statutes  on  which  he  relies  are  in 
any  way  coQtravened  by  the  suspension 
of  a  clerk  in  holy  orders  ab  officio  et 
beyieficiOy  for  contuiuacy  in  disobeying 
a  monition,  forming  part  of  a  decree 
having  the  force  of  a  definitive  sentence, 
pronounced  against  him  in  a  suit  regularly 
instituted  under  the  Church  Discipline 
Act,  the  sentence  of  suspension  being 
pronounced  in  the  same  suit ;  and  that 
this  is  nothing  more  than  a  question  of 
ecclesiastical  procedure.  Into  any  reasons 
of  expediency,  either  for  or  against  the 
existence  of  such  a  power  in  the  Ecclesi- 
astical  Courts,   or    for  or    against    the 

(20)  40  Law  J.  Rep.  Ecdes.  1 ;  Law  Rep.  3 
P.C.  409. 

(21)  40  Law  J.  Rep.  Eccles.  55;  Law  Rep.  4 
P.C.  301. 

(22)  Rother/s  Return,  63. 
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exercise  of  it  mider  circumstanoes  like 
those  of  the  present  case,  I  do  not  think 
it  woald  be  proper  for  yoar  Lordships  to 
enter.  If  the  Ecclesiastical  Coart  has 
not  exceeded  its  jurisdiction,  the  judg- 
ment of  the  Court  of  Appeal  ought  to  be 
affirmed;  and,  being  of  that  opinion,  I 
now  move  your  Lordships  to  affirm  that 
judgment,  and  to  dismiss  the  present 
appeal  with  costs. 

Eabl  Cairns. — At  the  close  of  the  argu- 
ments— extremely  full  and  able — for  the 
appellant  in  this  case,  I  was  of  opinion 
(as  were  all  your  Lordships)  that  it 
would  be  desirable  that  the  case  should 
be  adjourned  in  order  that  we  might 
have  an  opportunity  of  considering  care- 
fully the  arguments  and  authorities  on 
which  the  appellant  rested  his  cose.  This 
opportunity  your  Lordships  have  now 
had ;  and  the  result  has  been,  so  far  as  I 
am  concerned,  that  I  am  now  prepared  to 
say  that  I  think  the  judgment  of  the 
Court  of  Appeal  should  be  affirmed.  I 
had  proposed  to  myself  to  state  in  some 
detail  the  reasons  which  led  me  to  this 
conclusion.  Before,  however,  doing  so,  I 
read  over  again  the  judgment  of  the  late 
Lord  Justice  Thesiger,  delivered  in  the 
Court  of  Appeal,  and  I  found  there  every 
consideration  and  ground  of  judgment 
which  I  desired  to  lay  before  your  Lord* 
ships  so  fully  and  so  felicitously  stated, 
that  I  determined  to  refer  your  Lordships 
to  his  expression  of  them  rather  than 
weaken  it  by  using  words  of  my  own. 

There  has  not  been  an  earlier  oppor- 
tunity, and  there  certainly  could  not  be  a 
more  significant  one,  which  I  could  take 
for  recording  my  deep  regret  for  the  loss 
which  this  country  has  sustained  in  the 
untimely  death  of  Lord  Justice  Thesiger 
— of  a  Judge  who  in  his  short  tenure  of 
office  had  given  proofs  of  a  rare  excellence 
and  ability,  and  from  whose  matured 
wisdom,  had  his  life  been  prolonged,  the 
highest  advantage  to  the  State  might 
have  been  anticipated. 

I  agree  with  the  Lord  Chancellor  that 
this  appeal  should  be  dismissed  with 
costs. 

Lord  Blackburn. — This  case  has  been 
so  thoroughly  and  exhaustively  discussed 
by  the  learned  Judges  below,  that  wo 
cannot  expect  to  have  any  new    light 


thrown  upon  it  by  the  oounsel  for  the  re- 
spondents ;  and,  as  I  believe  all  your  Lord- 
ships are  of  opinion  that  the  judgme&t  of 
the  majority  of  the  Court  of  Appeal  below 
was  right,  I  see  no  reason  why  that 
opinion  should  not  be  declared  at  once. 

The  Church  Discipline  Act  (3  &  4 
Vict.  c.  86)  provides  that  no  proceedings 
against  a  clerk  in  holy  orders  for  u^ 
offence  against  the  laws  ecclesiastical  shill 
be  instituted  otherwise  than  is  in  that  Act 
provided.  A  proceeding  against  Mr. 
Mackonochie  was  instituted  in  s^ziot  ooo- 
f ormity  with  the  provisions  of  that  Act 
in  1874;  and  in  strict  conformity  with 
the  provisions  of  the  13th  section  of  thit 
Act  the  Bishop  of  London,  in  whose  dio- 
cese Mr.  Mackonochie's  preferment  lies, 
transmitted  the  case  by  letters  of  reqaesi 
to  the  Court  of  Arches,  being  the  Gonrt 
of  Appeal  of  the  province  of  Canterbmy, 
to  be  there  heard  and  determined  aooord- 
ing  to  the  law  and  practice  of  thet 
Court. 

The  Court  of  Arches  in  December, 
1874,  decreed  that  the  defendant  had 
been  guilty  of  certain  practices  which 
were  offences  against  the  laws  eccksiaa' 
tical,  and  pronounced  sentence  that  Uie 
defendant  should  be  suspended  ah  offao 
for  six  weeks,  and  admonished  to  abstain 
in  future  from  the  practices  thereby  con- 
demned. 

On  the  12th  of  June,   1875,  a  fw- 
mal   suspension  and  a  formal  monition 
were  issued  in  pursuance  of  this  sen- 
tence,  and    published.      The    monition, 
after  reciting  the  sentence  of  suspension 
for  six  weeks,  proceeds  thus :  "  We  do 
therefore  hereby  authorise,  empower  and 
strictly  enjoin  and  command  you,  jointly 
and  severally,  peremptorily  to  monish,  or 
cause  to  be  monished,   the    said   Bev. 
Alexander  Heriot  Mackonochie  (whom 
we  do  so  monish  by  the  tenor  of  these 
presents)  to  abstain  for  the  future  from 
the  practices  set  forth  in  such  of  the 
said  articles  or  parts  thereof  as  we  pro- 
nounced to  have  been  proved  as  afore- 
said— that  is  to  say,  in  the  4th,  5th,  7th, 
8tb,  Qth,  10th  and  12th  articles,  and  in 
the  11th  article  so  far  only  as  making 
the  sign  of  the  cross  to  the  congregation 
is  concerned,  under  pain  of  the  law  and 
contempt  thereof;  and  what  you  shall  do 
or  cause  to  be  done  in  and  about  the 
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1868  yon  shall  duly  oertify  us,  our 

gate  or  other  competent  Judge  in 

Dehalf,   together    with    these   pre- 

• 

bat  it  is  not  now  disputed  that  the 
eding  was  all  strictly  in  pursuance 
e  law  and  practice  of  the  Court  of 
68.  For,  though  the  late  Chief  Jus- 
yockbum  was  of  opinion,  as  he  says, 
"  the  monition  of  Sir  Robert  Philli- 

was  ultra  vires  and  inoperative,'' 
ourse  of  precedents  and  authorities, 
1  had  not  been  brought  to  the  Chief 
oe's  notice  when  he  pronounced  that 
on,  are  so  strong  that  it  is  now  ad- 
d,  or,  as  Lord  Justice  Brett  says,  at 
^ents  it  is  clearly  established,  that 
Qonition  in  this  form  was,  according 
clesiastical  law  and  practice,   pro* 

made  part  of  a  sentence  imposing 
fusion,  and  was  properly  issued. 

1878  application  was  made  to  the 
t  of  Arches,  of  which  Lord  Penzance 
low  become  the  Judge,  alleging  that 
efendant  had,  in  disobedience  to  the 
bion,  repeated  the  condemned  prac- 
After  full  notice  to  the  defendant, 
all  proof  by  affidavits  of  the  truth 
lis  complaint,  and  Lord  Penzance 
ig  issued  two  &esh  monitions,  which 

also  disobeyed,  the  defendant  not 
tring,  Lord  Penzance,  on  the  1st  of 
,  1878,  pronounced  this  order,  which 
m1  at  length,  for  a  reason  which  1 
yresently  state :  *'  The  Judge  having 
rely  deliberated,  did  pronounce,  de- 
md  declare  that  the  proctor  for  the 
oter  had  sufficiently  proved  that  the 
Alexander  Heriot  Mackonochie  did, 
inday,  the  31st  day  of  March,  1878, 

0  Sunday,  the  7th  day  of  April,  1878, 
while  officiating  in  the  Communion 

oe,  the  following  vestments  or  things 
kt  is  to  say :  an  alb,  a  chasuble,  a  stole 
maniple;  and  did  on  such  days  cause 
said  or  sung  during  the  perform- 
of  the  service  for  the  administra- 
»f  the  Holy  Communion,  immediately 
the  prayer  of  consecration,  and  be- 
uid  daring  the  reception  of  the  ele- 

1  by  the  communicants,  the  words  or 
I  or  prayer  commonly  known  as  the 
»— that  is  to  say :  *  0  Lamb  of  God, 
takest  away  the  sins  of  the  world, 
merejr  upon  us ; '  and  on  both  the 
lajB  £d,  when  officiating  in  the  per- 
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formance  of  divine  service  and  of  the 
Communion  Service,  kiss  the  Prayer-Book 
or  service-book  ;  and  that  in  so  doing  he 
had  repeated   the  offences  against   the 
statute  laws,  constitutions  and  canons  of 
the  Established  Church  of  England  which 
were  alleged  against  him  in  certain  of 
the  articles  exhibited  aeainst  him  in  this 
suit,  and  declared  by  the  Court  to  have 
been  sufficiently  proved ;    and  further, 
had  therein  and  thereby  disobeyed   and 
contravened  the  monition  of  this  Court 
served  upon  him  on  the  26th  day  of  July, 
1875,  and  also  the  further  monition  of 
this  Court  served  upon  him  on  the  29th 
day  of  March,    1878,  for  which  disobe- 
dience the  Judge  did  pronounce  him  to 
have  been  guilty  of  contumacy.     And  for 
the  conduct  aforesaid,  the  Judge  did  fur- 
ther decree  and  declare  that  the  said  Rev. 
Alexander  Heriot  Mackonochie  be  sus- 
pended for  the  space  of  three  years  from 
the  time  of  publishing  the  suspension  for 
that  purpose  in  the  church  of  the  new 
parish  of  St.  Alban's,  Holbom,   in  the 
county  of  Middlesex,  diocese  of  London, 
and  province  of  Canterbury,  from  all  dis« 
charge  and  function  of  his  clerical  office 
and  the  execution  thereof — that  is  to  say: 
from  preaching  the  Word  of  God  and 
administering  the  Sacraments,  and  cele- 
brating all  other  duties  and  offices  in  the 
said  new  parish  church  and  parish  of  St. 
Alban*s,  Holbom,  and  elsewhere  within 
the  province  of  Canterbury,  and  from  re- 
ceiving or  taking  any  of  the  profits  or 
benefits  of  the  vicarage  or  benefice  of  the 
said  new  parish  of  St.  Alban's,  Holbom, 
or  of  the  fruits,  tithes,  profits,  rents,  rent- 
charges,  salaries,  fees   and  other  eccle- 
siastical dues  and  emoluments  whatever 
belonging   or  appertaining  to  the  said 
vicarage  or  benefice,  and  did  suspend  the 
said  Rev.  Alexander  Heriot  Mackonochie 
accordingly,  and  did  condemn  him  in  the 
costs  of  this  application ;   and  the  said 
Judge  did  moreover  direct  that  a  copy 
of  this  decree  duly  certified   be  trans- 
mitted to  the  Consistorial  Court  of  Lon- 
don, in  order  that  such  sequestration  or 
sequestrations  may  there   be  issued,  or 
such  other  steps  be  taken  as  the  nature 
of  the  case  and  the  exigency  of  the  law 
may  appear  to  require ;  and  did  farther 
direct  the  said  suspension  to  be  published 
in  the  said  new  parish  of  St.  Albon's, 
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HolborD,  on  Sunday,  the  16th  day  of 
Jnne  instant;*'  and  assigned  Moore  to 
certify  the  same  in  the  registry  of  this 
Court,  within  ten  days  after  the  publica- 
tion thereof. 

The  appellant  obtained  in  the  Queen's 
Bench  Division,  before  this  order  was 
formally  drawn  up,  a  rule  niti  for  a  pro- 
hibition against  the  carrying  out  the  sen- 
tence,  which  resulted  in  this  order. 

Prohibition  is  the  common-law  pro- 
ceeding by  which  any  of  the  superior 
temporal  Courts  at  Westminster  (not  the 
Queen's  Bench  only)  are  enabled  to  re- 
strain, amongst  others,  the  Courts  Eccle- 
siastical from  acting  in  excess  of  their 
jurisdiction ;  but  it  does  not  enable  the 
temporal  Court  to  act  as  a  Court  of  Ap- 
peal from  the  Court  Ecclesiastical,  so  as 
to  correct  any  irregularity  or  even  injus- 
tice which  may  have  been  done  by  the 
Ecclesiastical  Court,  if  done  in  the  exer- 
oise  of  their  jurisdiction.  The  majority 
of  the  Queen's  Bench  Division — Chief 
Justice  Cockbum  and  Mr.  Justice  Mellor 
(dissenUente  Mr.  Justice  Lush) — thought 
that  in  making  this  order  Lord  Penzance 
exceeded  his  jurisdiction,  and  they  made 
the  rule  absolute.  Formerly,  in  order  to 
take  the  opinion  of  a  Court  of  Appeal,  it 
would  have  been  necessary  to  have  the 
applicant  declare  in  prohibition,  to  which 
declaration  the  other  side  could  plead, 
and  then  the  matter  being  put  on  the 
record  and  disposed  of  in  the  Court  be- 
low, by  judgment  od  the  verdict,  if  the 
issues  taken  were  issues  in  fact,  or  on 
demurrer,  if  the  issues  taken  were  issues 
in  law,  error  would  lie  on  that  judg- 
ment. Now,  there  may  be  an  appeal 
against  the  rule.  Such  an  appeal  was 
brought.  The  majority  of  the  Court 
of  Appeal — Lord  Coleridge,  Lord  Justice 
James  and  Lord  Justice  Thesiger  (dissen- 
tientibus  Lord  Justice  Brett  and  Lord  Jus- 
tice Cotton) — discharged  the  rule.  Prom 
this  there  is  an  appeal  to  this  House. 

The  first  question,  as  I  think,  is,  What 
is  the  effect  of  the  order  ?  Does  Lord 
Penzance  there  pass  a  sentence  on  Mr. 
Maekonoehie  for  a  new  ecclesiastical 
offence  committed  in  1878,  aggpravated 
by  his  having  been  previously  convicted, 
so  that  Lord  Penzance  acts  in  a  new  pro- 
ceeding,  instituted   since   the   letters  of 


request  ?  In  that  case  I  should  a^ 
that  he  contravened  the  Church  Dud- 
pline  Act.  Or  does  he  pass  a  senteooe 
of  suspension  ab  officio  et  bemfido  ai  a 
step  in  the  proceeding  which  was  rep- 
larly  instituted  in  1874,  as  a  punishmoit 
for  disobedience  to  the  monition,  which 
he  considered  contumacy  ?  In  the  latter 
case  he  may  or  may  not  have  exceeded 
his  jurisdiction,  but  has  not  contravened 
the  Church  Discipline  Act. 

It  was  argued  that  at  least  it  wis 
doubtful  whether  he  was  not  doing  both ; 
and  it  was  argued  that,  as  the  &8t  was 
in  excess  of  jurisdiction,  a  prohibition 
should  go  against  all,  whether  the  rest 
was  within  his  jurisdiction  or  not.  But 
common  sense  and  the  course  of  prece- 
dents are  alike  against  this  contention. 
Where  part  is  within  the  jurisdiction  and 
part  not,  a  prohibition  is  awarded  againflt 
doing  what  is  in  exoess  of  jurisdictioo, 
and  a  consultation  as  to  the  rest.  For 
this  it  is  enough  to  cite  Tounuend  t. 
Thorpe  (24),  Middleton  v.  Orofis  (25) 
and  Free  v.  Burgoyne  (26). 

It  was   argued  that   your  Lordsh^ 
ought  to  act  in  conformity  with  the  piiii- 
ciple  of  the  decision  of  TJie  Queen  ?. 
O'Oonnell  (27),  and  some  conntenanoe  is 
given  to  that  argument  by  Lord  Jnstioe 
Cotton,  where  he  says  that  it  is  impoB- 
sible  to   divide  the  order  or  apportion 
the  sentence.     I  do  not  think  tluub  prin- 
ciple is  applicable  to  prohibition.    Bat  I 
do  not  think  the  question  arises.    For 
unless  the  judgment  of  an  EoclesiastioBl 
Court  is,  in  prohibition,  to  be  oonstmed 
as  it  were  on  special  demurrer,  and  almost 
vJt  res  magispereai  quam  valeat^  for  which 
I   know  of  no  authority,   I   think  this 
order  of  Lord  Penzance  must  be  under- 
stood as  shewing  that  he  thought  this 
suspension  a  proper  sentence,   and  not 
too  great  as  a  sentence  given  for  punish- 
ing the  disobedience  to  the  momtion  of 
1875,  and   so  enforcing  the  monition  d 
the  Court  issued  in  the  time  of  his  pre- 
decessor.    And  that  brings  me  to  what 
is  the  only  question  in  this  prohibition  on 
which   I   mean  to  express  an  opinion. 

(24)  2  Ld.  Raym.  1507. 

(25)  2  Atk.  650. 

(26)  5  B.  &  C.  400 ;  2  Bligh,  65. 

(27)  11  Cl.&F.  165. 
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that    sentence    tbns     nnderstood 

I  tlie  jnrisdiction    which,   by   the 

yf  this  conTitTj,  is  entmsted  to  the 

of  Appeal  for  the  province  of  Can- 

are  oome,  for  the  reasons  I  shall 
ifterwards,  to  the  opinion  that  the 
>  of  Arches  did  nothing  which  was 
sess  of  its  jurisdiction,  and  I  do  not 
to  express  any  opinion  whatever  on 
[uestion  as  to  the  limits  between 
would  be  properly  matter  for  pro- 
3n  and  what  wonld  be  matter  of 
1  only.  It  is  a  very  difficult  ques- 
-anyone  who  reads  the  case  of  Oould 
pper  (28),  the  doubt  expressed  by 
Fastice  Patteson  in  Blujit  v.  Har- 
(29),  as  to  whether  that  case  was 
ly  decided,  and  his  subsequent  re- 
fcion  of  that  doubt  in  Burder  v. 
(30),  will  see  how  difficult.  I  do 
cpress  any  opinion  on  it  one  way  or 
tner,  because,  in  the  view  I  take  of 
latter,  the  question  does  not  arise ; 
though  it  is  hardly  necessary,  I 
)  to  say  that  it  is  not  to  be  supposed 
'  that  I  agree  to  any  doctrine  on  that 
st  which  has  been  laid  down  because 
lot  expressly  dissent  from  it,  or  that 
ent  from  any  such  doctrine  because 
not  expressly  agree  to  it.  I  mean 
Uy  to  express  no  opinion. 
d  ecclesiastical  law  of  England  is  not 
ngp  law.  It  is  a  part  of  the  general 
f  England — of  the  common  law — in 
^ider  sense  which  embraces  all  the 
at  and  approved  customs  of  Eng- 
which  form  law,  including  not  only 
law  administered  in  the  Courts  of 
[1*8  Bench,  Common  Pleas  and  Ex- 
ler,  to  which  the  term  common  law 
cnetimes  in  a  narrower  sense  con- 
but  also  that  law  administered  in 
eery  and  commonly  called  equity, 
diao  that  law  administered  in  the 
s  Ecclesiastical,  that  last  law  con. 
g  of  such  canons  and  constitutions 
dastical  as  have  been  allowed  by 
al  consent  and  custom  within  the 
,  and  form,  as  is  laid  down  in 
^ey*$  CJase  (31),  the  King's  ecclesi- 

6  East,  345. 

8  Ad.  &  E.  610  ;  7  Law  J.  Rep.  M.C.  107. 
12  Ad.  &  E.  233,  265. 
I  6  Bep.  la. 
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astical  law.  All  these  laws  may  be,  and 
are,  altered  by  statutes.  When  the 
question  arises.  What  is  the  English  ec- 
clesiastical law  ?  it  is  not  ascertained  by 
calling  witnesses  to  prove  it,  as  if  it  were 
a  foreign  law ;  but  taking  judicial  notice 
of  what  the  law  is,  it  is  ascertained,  by 
argument  founded  on  legal  principles 
and  authorities,  what  the  law  is  on  the 
particular  point.  Such  was  the  course 
pursued  by  the  Court  of  King's  Bench, 
when  Lord  Hardwicke  was  Chief  Justice, 
in  MiddXeton  v.  Orofts  (25).  It  was  ex- 
pressly approved  of  in  this  House,  to  cite 
no  other  authorities,  in  The  Queen  v. 
MillU  (32)  and  The  Bishop  of  Exeter  v. 
Marshall  (33). 

In  determining  this  question  I  think 
great  weight  should  be  given  to  the  prin- 
ciples of  the  ecclesiastical  law,  laid  down 
by  those  ancient  writers  on  the  ecclesi- 
astical law  of  England  whose  treatises 
have  been  accepted  by  the  Judges  in  the 
Ecclesiastical  Courts  as  of  authority. 
Some  weight  is  to  be  given  to  foreign 
jurists  who  treat  of  the  law  ecclesiastical  as 
practised  in  foreign  countries,  but  much 
less  weight,  for  it  may  well  be  that  they 
are  treating  of  ecclesiastical  constitutions 
which  have  never  been  accepted  and  re- 
ceived in  England.  Very  little  weight 
should,  in  my  opinion,  be  given  to 
treatises  so  modem  as  not  to  have  yet 
been  sanctioned  by  the  Judges  of  the 
Ecclesiastical  Courts. 

I  think  great  weight  is  to  be  attributed 
to  the  practice  of  the  Courts  Ecclesiastical, 
and  I  think  the  forms  of  the  writs  in  use 
are  very  strong  evidence  of  what  that 
practice  is.  I  do  not  think  these  forms 
conclusive,  for  no  doubt  the  forms  of 
pleadings  and  writs  sometimes  only  in- 
dicate what  was,  at  a  former  time,  the 
received  law,  but  which  may  have  now 
become  antiquated  and  fallen  into  disuse, 
the  law  having  in  process  of  time  in- 
sensibly changed.  But  most  weight  of 
all  is,  in  my  opinion — and  here  I  only 
repeat  what  was  said  by  Lord  Sto- 
well  in  Dalrymple  v.  Dalrymple  (34) — 
to  be  attributed  to  judicial  decisions. 
And   I  think  this   the  proper  time  to 

(82)  10  CI.  &  F.  534. 

(33)  Law  Bep.  3  H.L.  Cas.  17. 

(84)  2  Hag.  Cons.  64. 
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consider  what  weight  oaght  to  be  given 
to  the  decision  of  the  Jadicial  Committee 
in  Ma/rtin  v.  Mackonochie  (20)  and  Hebbert 
v.  Purchas  (21).  I  think  that  there  is  an- 
thorityfor  saying  that  the  temporal  Court, 
proceeding  in  prohibition  to  restrain  ex- 
cess of  jurisdiction  in  the  Court  Eccle- 
siastical, is  not  bound  by  a  decision  of 
even  the  highest  Court  of  Appeal  in 
ecclesiastical  matters.  The  temporal 
Courts  had  carried  on  a  long  struggle, 
first  before  the  Reformation,  with  the 
Pope,  and  afterwards  during  the  period 
subsequent  to  the  Reformation,  with  the 
Church  and  the  Crown,  and  many  of 
their  decisions  may  be  attributed  to  a 
jealousy  which  they  had  thus  acquired  of 
the  Ecclesiastical  Courts.  But  I  do  not 
think  that  the  doctrine  now  in  question 
is  open  to  observation  as  founded  on  that 
jealousy.  I  think  the  very  nature  of  a 
restraining  power  involves  in  it  a  right  to 
consider  the  decision  of  the  Court  which 
it  is  sought  to  restrain,  and  (if  satisfied 
on  sufficient  grounds  that  the  decision 
was  a  usurpation)  a  right,  and  conse- 
quently a  duty,  to  declare  that  it  was  so. 
And  though,  when  the  appeal  from  the 
Ecclesiastical  Courts  was  transferred  to 
such  a  body  as  the  Judicial  Committee, 
it  might  have  been  thought  that  the  re- 
straining jurisdiction  of  the  temporal 
Courts  was  no  longer  needed,  the  Legis- 
lature has  not  thought  fit  to  take  away 
the  prohibition  to  the  Ecclesiastical 
Courts.  I  see  that  in  Smith  v.  Brawn 
(35),  decided  in  1871,  I  said  that,  "  In  a 
case  of  prohibition,  where  we  are  called 
upon  to  restrain  the  Court  of  Admiralty, 
we  are  not  bound  by  any  decisions,  either 
in  the  Court  of  Admiralty  or  in  the  Court 
of  Privy  Council,  when  sitting  in  an  ap- 
peal from  that  Court',  though  their  reasons 
are  to  be  weighed  with  great  respect." 
This,  if  sound,  is  equally  applicable  to 
prohibition  to  restrain  an  Ecclesiastical 
Court.  I  do  not  wish  to  decide  what  is 
not  necessary ;  but  I  may  say  that,  now 
that  the  ultimate  Court  of  Appeal  in  the 
Admiralty  is  this  House,  the  difficulty  of 
applying  what  I  then  said  to  a  deci- 
sion of  the  House  of  Lords  on  appeal 
from  the  Court  of  Admiralty  makes  me 

(35)  40  Law  J.  Rep.  Q.B.  214  ;  Law  Rep.  6 
Q.B.  737. 


less  confident  that  what  I  then  said  ia 
quite  sound.  I  am,  however,  still  in- 
clined to  think  it  was  right ;  but,  mm. 
posing  it  to  be  so,  I  still  think  that  toe 
majority  in  the  Queen's  Bench  and  the 
minority  of  the  Judges  in  the  Court  of 
Appeal  have  given  ^  too  little  weight 
to  these  judgments.  They  seemed  to 
have  overlooked  this,  that  assuming  that 
the  arguments  were  sufficient  to  con- 
vince a  Court,  in  prohibition,  that  it  was 
not  (independently  of  these  decisions) 
made  out  affirmatively,  that  the  conne 
taken  was  within  the  jurisdiction  of  the 
Court  of  Arches,  it  would  require  much 
stronger  argfument  to  justify  that  Conit 
in  holding  that  it  was  affirmatively  made 
out  that  the  decisions  of  such  a  Court  u 
the  Privy  Council  were  wrong. 

I  shall  return  to  this  when  I  say  why  I 
dissent  from  the  reasons  given  by  the 
majority  of  the  Queen's  Bench  DivisioB 
and  the  minority  of  the  Court  of  Appeal 

I  am  not  aware  of  any  authorities  in 
addition  to  those  already  cited,  and  shaD 
not  again  go  through  them.  I  think  it 
is  sufficiently  shewn  that  the  course  of 
the  ecclesiastical  law  was  to  punish  eo* 
clesiastical  offences,  according  to  their 
gravity,  by  the  lighter  or  graver  punish- 
ments, and  that  in  the  case  of  a  beneficed 
clerk  suspension  ab  officio^  and  suspension 
ah  officio  et  beneficio  for  a  fixed  period,  and 
deprivation,  were  all  proper  ecclesiastical 
punishments,  and  all  were  lighter  eccle- 
siastical punishments  than  excommunica- 
tion, which,  if  it  was  effectual  here  and 
hereafter,  was  a  very  terrible  sentence; 
and  at  the  time  when  the  eoclesiastical 
law  was  framed  and  adopted  in  England, 
it  was  believed  to  be  effectual  in  this  life 
and  in  the  next.  And  the  inference  seems 
to  me  irresistible  that  wherever  the  of- 
fence  was  such  that  the  Ecclesiastical 
Court  could  impose  this  terrible  ultimate 
punishment,  it  could  impose  the  lighter 
punishment  of  deprivation,  or  the  still 
lighter  sentence  of  suspension. 

It  was  not  disputed  in  the  argument 
that  though  deprivation  or  suspension  a 
beneficio  has  the  effect  of  interfering  with 
a  freehold  interest  in  the  temporaUties, 
yet  it  may,  in  a  proper  case,  be  inflicted 
by  the  Ecclesiastical  Court.  This  is  de- 
cided in  Free  v.  Burgoyne  (26),  where  the 
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38  in  the  Ecclesiastical  Coart  were 
it  a  beneficed  clerk  for  incontinence 
»ther  matters,  from  which  a  clerk 
locording  to  the  articles,  enjoined  to 
n  "under  pain  of  deprivation  of 
ecclesiastical  benefices,  suspension 
the  exercise  of  their  clerical  fnnc- 
or  such  other  ecclesiastical  punish- 
or  censures  as  the  exigency  of  the 
and  the  law  thereupon,  may  require 
uthorise,"  and  on  prohibition  a  con- 
ion  was  awarded. 

i  the  established  form  of  the  writ  of 
don  shews  that  at  the  time  when 
writ  was  first  framed,  commanding 
ilinquent  to  abstain  in  future,  '*  under 
)f  the  law  and  contempt  thereof,"  it 
ontemplated  that  some  sort  of  eccle- 
sal  censure  could  be  passed  for  con- 
sions  disobedience.  It  seems  to  me 
short  of  a  reductio  ad  absurdum  to 
at  such  a  monition  was  not  intended 
tnforoeableat  all ;  and  if  it  could  bo  en- 
l  by  excommunication,  it  does  seem 
tnmge  if  it  could  not  be  enforced  by  a 
punishment.  But  the  commissioners 
¥ere  appointed  in  1832  to  report  on 
ractice  of  the  Ecclesiastical  Courts 
>t  mention  the  punishment  of  con- 
ij  by  anything  else  than  the  writ  de 
naee  capiendo,  given  by  the  53  Geo. 
127.  1  think  that  does  not  prove 
there  could  be  no  other  mode  of 
hing  contumacy,  though  I  agree 
it  is  very  strong  evidence  that  no 
mode  was  usually  adopted ;  and  the 
roh  of  the  learned  persons  employed  in 
ause  has  enabled  them  to  supply  but 
few  instances,  before  the  two  recent 
in  the  Privy  Council,  in  which  any 
mode  has  been  adopted,  none  of 
recent,  and  I  think  none  of  them 
satisfactory.  Before  these  two  re- 
iecisions  1  might  have  had  scruples 
[ler  it  was  right  to  use  a  mode  of 
sing  obedience  to  a  monition,  which, 
l^h  1  think  it  made  out  that  it  was  a 
that  might  originally  be  adopted, 
me  which  had  long  been  allowed  to 
I  incline  to  think  that  I  should 
come  to  the  conclusion  that  it  might 
one;  but  when  the  judicial  com- 
e  has  twice  decided  the  question, 
[  am  asked  to  say  that  they  are 
g,  the  scruples  which  I  might  have 
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had  are  quite  immaterial.     I  cannot  say 
that  fchey  are  wrong. 

I  will  now  proceed,  as  I  think  respect 
to  them  requires,  to  examine  the  reasons 
of  the  Judges  below,  and  explain  why  I 
dissent  from  them.  Mr.  Justice  Mellor 
bases  his  judgment,  I  think,  on  the 
ground  that  he  thinks  Lord  Penzance 
was  proceeding  in  contravention  of  the 
Church  Discipline  Act.  He  says, "  I  con- 
sider that  the  offence  upon  which  Lord 
Penzance  adjudicated  and  passed  the 
sentence  now  appealed  against  was  a  fresh 
and  distinct  offence  against  the  law  eccle- 
siastical ;  1  mean  new  and  distinct  from 
the  offence  for  which  Mr.  Mackonochie  had 
been  sentenced  to  suspension  and  payment 
of  the  costs  by  Sir  Robert  Phillimore 
when  Dean  of  Arches.  It  appears  to  me 
Lord  Penzance  had  no  authority  to  adju- 
dicate  and  condenm  the  defendant,  Mr. 
Mackonochie,  to  a  sentence  of  suspension, 
applicable  only  to  a  definite  and  specific 
offence,  without  fresh  letters  of  request 
from  the  Bishop  of  London,  in  whose 
diocese  the  offence  arose.  All  the  offences 
charged  against  the  defendant  were  com- 
mitted  within  the  diocese  of  London,  and 
might  have  been  dealt  with  in  the  Con- 
sistory Court  of  the  Bishop  of  London ; 
and  without  letters  of  request  from  the 
Bishop  of  London,  the  Arches  Court  of 
Canterbury  had  no  jurisdiction  to  take 
proceedings  in  the  matter.  When,  there- 
fore, Mr.  Mackonochie  had  been  con- 
victed and  sentenced  by  a  definitive 
sentence  of  the  then  Dean  of  Arches,  and 
had  suffered  the  punishment  assigned  to 
such  offence,  the  suit  was  at  an  end.  He 
might  be  liable  in  a  summary  proceeding 
by  way  of  contempt,  and  punished  in  the 
course  prescribed  by  the  statute  of  Geo.  3 
— namely,  by  signifi^avit  and  imprison- 
ment— but,  as  it  appears  to  me,  in  order 
to  proceed  for  a  fresh  specific  offence, 
which  might  end  in  a  sentence  of  sus- 
pension and  deprivation,  it  was  essential 
that  a  new  suit  should  be  instituted,  and 
that  fresh  letters  of  request  should  be 
obtained  from  the  Bishop  of  Loudon. 
There  is  no  analogy  in  the  law  in  crimi- 
nous matters  by  which,  when  a  new 
offence  has  been  committed  by  a  defen- 
dant, he  can  be  called  upon  to  answer 
without  the  institution  of  a  fresh  suit, 
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and  condacted  with  the  formalities  whioh 
the  law  prescribes.  It  might  as  well  be 
said  that  a  man  who  has  committed  a 
burglary  and  been  sentenced,  and  snf- 
fered  his  punishment  for  such  offence, 
and  who  had  afterwards  committed  a 
fresh  burglary  in  the  same  house,  could 
be  dealt  with  summarily,  and  tried  and 
punished  without  any  bill  being  preferred 
before  agrand  juiy  for  such  second  offence. 
Possibly  the  monition  given  by  Sir 
Robert  Phillimore  on  the  trial  for  the 
former  offence  might  be  used  in  aggra- 
vation of  punishment  on  a  second  trial 
for  a  similar  offence,  but,  as  it  appears 
to  me,  it  could  have  no  other  effect."  I 
have  already  stated  my  reasons  for  not 
agreeing  with  this.  He  also  expresses  a 
general  concurrence  in  the  judgment  of 
the  late  Chief  Justice  Cockburn. 

I  have  read  that  judgment  of  the  late 
Lord  Chief  Justice  more  than  once,  with 
great  attention,  and  it  seems  to  me  that 
it  is  all  based  upon  one  position,  which 
he  assumes,  but  does  not  prove,  to  be 
law.  He  says  (Law  Bep.  3  Q.B.  D. 
757),  **It  is  familiar  knowledge  that 
the  only  coercive  process  or  punishment 
for  contumacy  possessed  by  the  Eccle- 
siastical Court  was,  prior  to  the  53 
Geo.  3.  c.  127,  excommunication,  which, 
when  'signified,'  as  it  was  termed,  to 
the  Court  of  Chancery,  was  followed 
by  the  writ  de  excommunicato  capiendo, 
confirmed  and  regulated  by  the  statute  of 
the  5  Eliz.  c.  23,  under  which  the  party 
was  committed  to  prison  tiU  he  made  his 
submission  and  rendered  obedience.  For 
this  process,  by  the  Act  of  53  Goo.  3,  was 
substituted  the  writ  de  contumace  capiendo, 
under  which  a  party  decreed  to  be  con- 
tumacious might  be  imprisoned  till  sub- 
mission and  obedience;  to  which  was 
added,  by  2  &  3  Will.  4.  c.  93,  power  to 
sequester  the  estates  of  contumacious 
persons  privileged  from  arrest,  and  who 
were  not,  therefore,  subject  to  the  process 
in  question.  .  .  .  The  ecclesiastical  com- 
missioners say,  'The  execution  of  the 
sentence,  in  case  there  be  no  appeal  in- 
terposed, is  either  completed  by  the  Court 
itself  as  by  granting  probate  or  adminis- 
tration, or  signing  a  sentence  of  separation, 
or  remains  to  be  completed  by  the  act  of 
the  party,  as  by  exhibiting  an  inventory 


and  account,  by  payment  of  the  iaSm 
sued  for,  and  other  similar  matlen,^m 
which  case  execution  is  enforced  by  the 
compulsory  process  of  contumacy,  ti^iit- 
ficavit  and  attachment.' "  And  afteN 
wards  (Law  Bep.  3  Q.B.  D.  768)  he  nyi, 
"  The  established  and  only  penalty  of 
contumacy  was  not  suspension,  but,  as  I 
have  shewn,  imprisonment,  under  53 
Geo.  3." 

Neither  Chief  Justice  Cookbnm  nor 
any  other  practitioner  at  that  time  sUtb 
can  have  had  personal  knowledge  of  the 
course  of  proceeding  before  53  Geo.  3. 
And  no  authority  is  cited  by  him,  and 
none  has  been  found  or  produced  by  the 
learned  counsel  for  the  appellant,  in  snp* 
port  of  this  position,  and  I  know  of  nona 
The  only  mode  in  which  the  Eoclesiastiosl 
Court  could  cause  the  delinqnent  to  be 
imprisoned  was  by  exoommnnioating  hin, 
and  signifying  at  common  law  to  the 
Court  of  Chancery  that  he  was  ezoom- 
municated  and  in  contempt  of  the  keys; 
whereupon  a  writ  cle  exoommunuxUo  m^ 
ptendo  issued.  And  I  quite  agree  tiuit 
this  was  one  mode  of  punishing  ooa- 
tumacy,  as  is  shewn  by  the  form  of  the 
ngnificavU,  that  the  delinquent  was  an 
excommunicated  person  and  a  contemoer 
of  the  keys,  which  I  take  from  the  recital 
in  the  writ  of  relaxation  given  in  ^i- 
herbert,  Naiura  Brevium^  p.  63.  But 
where  is  there  any  authority,  except  that 
of  the  Chief  Justice  himself,  for  saying  it 
is  the  only  mode  ?  I  think,  if  we  oan 
suppose  such  a  thing,  a  sentence  of  the 
judicial  committee  imposing  imprison- 
ment or  the  pillory,  would  be  soch  a 
novelty  that  the  Court  in  prohibition 
would  be  justified  in  saying  that  it  was 
wrong,  and,  disregarding  its  authority,  to 
grant  a  prohibition.  But  thinking,  as  I 
have  already  said,  that  in  the  balance  ol 
legal  argument  I  incline,  though  with 
some  doubt,  to  think,  that  before  the  two 
decisions  before  referred  to  I  should  have 
said  that  there  might  be  other  modes  of 
enforcing  it,  and  now  being  called  on  to 
weigh  on  the  one  side  the  authority  of 
the  judicial  committee,  and  on  the  other 
the  authority  of  the  Chief  Justice,  very 
confidently  asserted,  but  supported  by 
nothing  but  his  authority,  I  do  not 
hesitate. 
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Lord  Jasiioe  Cotton,  after  citmg  the 
23Td  seotion  of  the  Church  Discipline 
Act,  sajB,  I  think  qaite  correctly,  "  The 
qaestion  in  this  appeal  is,  in  my  opinion, 
haying  regard  to  this  section,  wnether 
the  order  of  the  Ist  of  Jane  was  a  pro- 
oeeding  to  enforce  obedience  to  the  decree 
of  the  7th  of  December,  1874,  or  whether 
it  is  an  adjudication  upon  acts  done  by 
Mr.  Mackonochie  since  that  decree  and 
sentence  upon  him  for  those  acts  as 
offences  agunst  ecclesiastical  law.  If  it 
18  the  latter  it  comes,  in  my  opinion, 
within  the  prohibition  of  the  enactment 
to  which  I  have  referred,  and  is  also  con- 
trary to  the  general  scope  and  intention 
of  the  Act.  Even  if  the  order  of  the  Ist 
of  June  is  partly  a  proceeding  to  enforce 
obedience  to  the  decree  of  December, 
1874,  and  partly  such  an  adjudication 
and  sentence  on  Mr.  Mackonochie  as 
above  referred  to,  in  my  opinion  the 
Queen's  Bench  Division  was  right  in 
directing  a  prohibition  to  issue,  because 
it  is  impossible  to  divide  the  order,  or 
apportion  the  sentence."  I  have  already 
given  reasons  for  dissenting  from  this 
last  position.  He  proceeds :  "  It  was 
argued  that  to  allow  a  prohibition  in  the 
preeent  case  would  make  the  decree  of 
the  Eoclesiastical  Court  nugatory,  as  it 
would  deprive  this  Court  of  the  power  of 
enforcing  its  decrees,  at  least  where  the 
aet  of  disobedience  is  an  offence  against 
ecclesiastical  law.  In  my  opinion  Uiis  is 
not  well  founded.  I  do  not  accede  to  the 
argument  that  a  monition  which  forms 
pari  of  a  decree  cannot  be  enforced.  In 
my  opinion,  it  may,  in  the  mode  autho- 
rised by  the  Act  of  53  Geo.  8.  c.  127,  and 
an  act  of  disobedience  to  an  order  of  the 
Court  may  be  dealt  with  as  such,  even 
though  it  may  also  be  an  offence  against 

1        _5 A*   -        1     In 

He  does  not  expressly  say  that  he 
thinks  that  it  is  established  law  that  this 
was  the  only  wav.  But  I  think  it  is 
implied;  perhaps  he  took  that  for  granted 
on  the  confident  assertion  of  the  Chief 
Jnstioe.  At  all  events  he  gives  no  further 
reason  for  it  than  this :  '*  It  is  remarkable 
that  the  report  of  the  Church  Courts 
Commissioners  made  in  1832  (where,  at 
pages  16  and  19,  it  deals  with  the  mode 
of  enforcing  decrees  of  the  Church  Courts) 
Vol.  60.--a£.,  CJ?.  &  £zoh. 
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makes  no  mention  of  suspension,  though 
that  part  of  the  report  must,  in  my 
opinion,  be  taken  to  refer  to  all  suits  in 
the  Ecclesiastical  Court,  whether  of  a 
purely  civil  or  of  a  criminal  or  corrective 
character,  against  the  clerks,  beneficed 
and  unbeneficed,  as  well  as  against  lay- 
men. This  absence  of  all  mention  of 
suspension  as  a  mode  of  enforcing  decrees 
is  certainly,  having  regard  to  the  learning 
and  high  authority  of  the  commissioners 
who  signed  the  report,  very  strongly  in 
favour  of  the  view  that  suspension  is  not 
an  authorised  means  of  enforcing  decrees 
of  the  Ecclesiastical  Court.  Unless  clear 
authority  can  be  produced  to  shew  that 
the  Ecclesiastical  Courts  have  enforced 
their  decrees  by  suspension,  the  report  of 
the  commissioners  is,  to  my  mind,  con- 
clusive." I  have  already  said  that  I 
think  it  strong  evidence  that  it  was  not 
a  common  mode  of  enforcing  their  de- 
crees, but  not  more. 

Lord  Justice  Cotton  goes  on :  "  But  the 
authorities  quoted  in  support  of  the  con- 
trary proposition  are,  independently  of  two 
decisions  of  the  Privy  Council,  very  few 
in  number,  and  moreover,  with  the  excep- 
tion of  an  order  made  by  an  Archdeacon's 
Court,  they  are  not  free  from  ambiguity." 
He  then  says,  "  But  it  is  said,  and  cor- 
rectly, that  in  Hehbert  v.  Purchas  (21), 
and  in  the  previous  case  of  Mnriin  v. 
Mackonoehie  (20),  the  Privy  Council  did 
make  orders  for  suspension  with  a  view  to 
enforce  obedience  to  decrees.  Neither  of 
these  cases  was  argued  by  counsel  for  the 
defendant,  who  was  suspended,  and  the 
attention  of  the  members  of  the  Judicial 
Committee  who  heard  those  cases  was  in 
neither  of  them  directed  to  the  question 
which  we  have  to  consider  in  this  appeal. 
Though  this  Court  is  not  bound  by  deci- 
sions of  the  Privy  Council,  yet  I  should 
not  feel  at  liberty  to  decide  that  what 
the  Privy  Council — ^the  ultimate  Court  of 
Appeal  from  the  Ecclesiastical  Court — 
had  deliberately  decided  to  be  in  accord- 
ance with  the  law  and  practice  of  that 
Court,  was  illegal  and  irregular.  But  I 
cannot  look  upon  these  cases  as  deliberate 
decisions  that  obedience  to  orders  can  be 
enforced  by  suspension." 

Lord  Justice  Brett  says,  **  The  power 
is  to  be  proved  by  the  practice.     On  the 
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one  side  it  is  said  that  by  the  recognised 
practice  this  power  is  proved — ^that  the 
Court  may,  on  the  repetition  of  the  offence 
by  a  beneficed  clergyman,  order  him  to 
appear  and  sentence  him  to  saspension 
a  beneficiOf  or  to  deprivation ;  on  the  other 
side,  it  is  said  that  no  such  practice  can 
be  shewn  to  have  ever  existed,  that  no 
such  practice  has  ever  been  recognised, 
that  no  snch  power  is  therefore  proved. 
The  proposition  in  dispute  is  this,  that  it 
was  the  practice  of  the  Ecclesiastical 
GoQrts,  after  a  monition  in  a  sentence 
admonishing  the  defendant  to  abstain 
from  repeating  the  offence,  and  a  subse- 
quent alleged  repetition  of  the  offence,  to 
summon  the  clerical  delinquent  to  appear, 
and  upon  proof  of  the  repetition  to  sen- 
tence him  to  suspension  a  beneficio  or  to 
deprivation.  Whether  this  proposition  is 
correct  or  not  depends  entirely  on  autho- 
rity. They  who  assert  that  there  was 
such  a  practice  have  an  affirmative  pro- 
position to  prove ;  they  who  deny  it  have 
a  negative  proposition  to  support.  The 
one  should  be  able  to  shew  the  practice, 
the  others  need  only  say  that  no  such 
practice  can  be  shewn.  If  no  practice 
be  shewn  those  who  maintain  the  negative 
should  succeed.  It  is  no  valid  argument 
to  my  mind  to  say  that  there  is  no  autho- 
rity to  the  contrary  of  the  alleged  prac- 
tice. Unless  the  practice  is  established 
affirmatively,  those  who  maintain  the  ne- 
gative should  logically  succeed.  But  if, 
in  the  sources  in  which  one  would  natur- 
ally seek  for  proof  of  the  affirmative  pro- 
position, one  finds  all  kindred  propositions 
affirmed,  but  this  omitted,  it  seems  to  me 
that  the  conclusion  is  immensely  strength- 
ened that  the  negative  of  the  proposition 
is  proved.  Now  the  first  source  to  which 
one  naturally  resorts  is  that  of  the  books 
of  recognised  authors  on  the  practice  of 
the  Ecclesiastical  Courts."  I  pass  by  what 
he  says  on  that.  He  then  goes  on :  **  One 
would  wish  to  find  instances  clearly  in 
point — that  is  to  say,  where,  upon  such 
an  application  as  was  made  in  this  case 
to  Lord  Penzance,  after  a  monition  such 
as  is  in  question  in  this  cause,  a  notice 
to  appear  has  followed,  and  thereupon  a 
sentence  of  suspension  a  hetieficio,  or  of 
deprivation.  It  is  useless  to  go  again  in 
detail  through  all  the  cases.    It  is  obvious 


that  there  is  no  saoh  case.  I  mean  there 
is  no  case  in  which  it  is  reported  tiiat  tlm 
thing  has  been  done.  Wilson  v.  FenMl 
(36)  and  WiUiarM  v.  The  Bishop  of  8di$^ 
bury  (37)  shew  only  that  a  monition  uaj 
be  part  of  a  sentence  ;  they  do  not  shew 
whether  any  action  can  be  taken  after- 
wards in  the  same  suit  on  a  repetition  of 
the  offence.  Blackmore  v.  Brider  (38)  is 
relied  on,  because,  in  his  judgpnent  or 
sentence.  Sir  J.  Nicholl  uses  the  expres- 
sion under  '  pain  of  law.'  And  Bwgett 
V.  Burgess  (7),  because  Lord  Stowellsays, 
*  If  obedience  be  not  given  to  this  order, 
excommunication  and  other  oonseqaenoes 
will  necessarily  follow.'  And  Dr.  Lushing- 
ton  has,  in  giving  judgment,  osed  similar 
expressions.  It  would  not  be  candid,  I 
think,  to  say  that  these  are  not  at  least 
important  indications  in  finvour  of  the 
affirmative  proposition,  but  it  seems  oksr 
to  me  that  they  are  not  the  authority  one 
would  wish  or  expect  to  find.  Th^  are 
certainly  consistent  with  the  view  of  their 
being  minatory  cautions  as  to  probable 
further  proceedings,  which  would,  bow- 
ever,  be  obliged  to  b^  the  form  of  a  newly 
instituted  suit." 

Lord  Justice  Brett,  if  I  rightly  follow 
his  argument,  thinks  that  no  power  of  the 
Court  Ecclesiastical  can  exist  unless  it  is 
everyday  practice  to  exercise  it  He, 
like  Lord  Justice  Cotton,  thinks  that  the 
silence  of  the  Ecclesiastical  Commis- 
sioners is  decisive.  But  he  goes  mnch 
further  than  Lord  Justice  Cotton,  for  he 
says  that  no  ulterior  step  of  any  kind  can 
be  taken  in  respect  of  a  monition.  And 
that,  though  contumacy  might,  before  the 
statute  53  Geo.  3,  have  been  punished  by 
excommunication,  and  now  by  pronoonc- 
ing  the  party  contumacious,  that  can,  he 
says,  only  be  done  by  means  of  a  new  suit. 
I  will  not  say  that  this  is  a  reductio  ad 
absurduniy  though  to  my  mind  it  is  very 
like  it,  but  I  wiU  say  that  it  is  a  positioii 
requiring  a  good  deal  of  argument  and 
authority  to  establish  it.  And  he  diqx)ae6 
of  the  two  cases  in  the  Privy  Councii  in 
a  single  sentence :  *'  I  must  not  omit  to 
refer  to  the  cases  in  the  Privy  Council  I 
must  agree  that  we  have  not  in  them  the 

(86)  2  Moo.  P.C.  N.8.  876. 

(37)  Ibid. 

(38)  2  PhiUi.  369. 
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matured  yiew  of  the  very  learned  Judges 
who  sat  there.  I  only  wish  sincerely  we 
had." 

I  shall  now  conclude  by  remarking  on 
the  manner  in  which  these  learned  Judges 
have  dealt  with  the  authority  of  the  two 
cases  of  Martin  t.  Maekonoehie  (20)  and 
HebheH  v.  Purchas  (21).  The  Chief  Jus- 
tice treats  these  as  of  very  little  authority. 
He  says,  ''The  jurisdiction  was  for  the 
first  time  assumed  (I  had  almost  said 
usurped),  not  indeed  by  the  Judges  of  the 
.  ordinaiy  Ecclesiastical  Courts,  but  by 
Judges  who,  however  great  and  eminent, 
may,  I  hope  without  offence,  be  said  to 
be  less  familiar  with  the  administration 
of  the  ecclesiastical  law,  namely,  by  the 
Judicial  Committee  of  the  Privy  Council." 
Lord  Justice  Cotton  expressly,  and  Lord 
Justice  Brett  by  implication,  say  that  the 
deliberate  decisions  of  the  Judicial  Com- 
mittee would  be  very  weighty,  but  that 
the  two  decisions  in  question  were  not 
deliberate.  I  cannot  understand  how 
they  arrive  at  the  conclusion. 

In  Ma/rtin  v.  Maekonoehie  (20)  the  de- 
fendant did  not  appear,  but  the  Judicial 
Committee,  consisting  of  the  Lord  Chan- 
cellor (Lord  Hatherley),  the  Archbishop 
of  York  and  Lord  Chelmsford,  did  not 
the  less  consider  the  case.  Judgment 
was  reserved,  and  the  reasons  given  by 
their  Lordships  for  holding  Mr.  Maekono- 
ehie guilty  of  an  ecclesiastical  offence 
occupy  five  pages  of  print.  Then  they 
proceed  to  say, ''  Upon  the  former  occa- 
sion their  Lordships,  after  expressing  their 
opinion  judicially  that  the  monition  had 
been  disobeyed,  did  not  think  it  necessary 
to  do  more  to  mark  their  disapprobation 
of  Mr.  Mackonochie's  course  of  proceed- 
ing than  by  directing  that  he  should  pay 
the  costs  of  the  application.  Upon  this  re- 
petition of  his  offence  they  think  that  they 
ought  to  proceed  farther.  They  therefore 
declare  that  Mr.  Maekonoehie  has  not  com- 
plied with  the  monition  in  respect  of  the 
elevation  of  the  paten  or  wafer,  nor  as  to 
abstaining  from  prostration  before  the  con- 
secrated elements,  and  they  order  that  he 
be  suspended  for  the  space  of  three  calen- 
dar months,  from  the  time  of  notice  of 
the  suspension,  from  the  discharge  of  his 
clerical  duties  and  offices  and  the  execu- 
tion thereof."    Their  Lordships  did  not 
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think  it  necessary  to  give  their  reasons 
for  thinking  that  this  sentence  might  be 
passed ;  the  judgments  in  the  present  case 
shew  that  very  good  reasons  might  have 
been  assigned.  But  it  seems  to  me  a 
very  strong  thing  to  assume  that  they 
passed  a  sentence,  which  admittedly  was 
not  one  in  the  ordinary  everyday  routine 
of  punishment,  at  haphazard,  and  mthout 
deliberately  considering  whether  they  had 
power  to  impose  such  a  sentence.  It 
seems  to  me  not  to  be  short  of  imputing 
to  them,  without  any  evidence,  an  arbi- 
trary dereliction  of  duty. 

In  Hebbert  v.  Purchas  (21)  the  Judicial 
Committee,  consisting  on  this  occasion  of 
the  Lord  Chancellor  (Lord  Hatherley), 
Lord  Chelmsford,  Sir  James  Colvile  and 
Sir  Montague  Smith,  were  asked  to  in- 
flict a  sentence  of  deprivation.  They  did 
not  consider  the  sentence  a  thing  requir- 
ing no  deliberation,  for  they  required  the 
counsel  for  the  prosecution  to  enquire  into 
the  precedents ;  and,  after  a  month's 
interval,  the  argument  was  heard.  Then 
the  Lord  Chancellor  delivered  a  short 
verbal  judgment  refusing  to  pass  a  sen- 
tence of  deprivation,  but  saying,  "  Their 
Lordships  are  quite  satisfied  that  there 
exists  in  this  tribunal,  as  there  did  exist 
in  the  High  Court  of  Delegates,  all  the 
powers  which  have  been  transferred  to 
the  Committee— a  power  of  suspension 
not  only  ab  officio  but  a  benefido  also,  as  a 
summary  punishment  for  contumacy." 
How  anyone  can  have  persuaded  himself 
that  this  was  not  the  deliberate  decision 
of  the  Lords  there  present,  is  to  me  in- 
conceivable. It  is  true  that  they  did  not 
think  it  necessary  to  assign  the  reasons 
for  this  decision.  I  regret  it ;  for  if  they 
had  assigned  reasons,  even  if  of  much 
less  weight  than  those  stated  in  the  judg. 
ments  in  the  Court  of  Appeal  in  this  case, 
we  should  have  been  saved  from  this 
protracted  and,  I  cannot  but  think, 
lamentable  litigation. 

I  have  only  to  add  that  I  think  the 
judgment  should  be  affirmed  and  the 
appeal  dismissed  with  costs. 

Lord  Watson. — I  shall  endeavour  to 
state  very  briefly  the  view  which  I  take 
of  this  case. 

I  need  not  refer  in  detail  to  the  various 
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proceedings  which  have  taken  place  in 
the  criminal  snit  institated  against  the 
appellant  before  the  Arches  Gonrt  of 
Canterbnry  in  the  year  1874.  The  ap- 
pellant maintains  that  the  snit  was 
broaght  to  an  end  by  the  decree  of  the 
7th  of  December,  and  the  issae  of  a  formal 
instrament  of  suspension  under  the  seal 
of  the  Coart,  upon  the  12th  of  December, 
1874;  that  all  sabseqaent  procedure  in 
the  snit  was  irregular,  and  that  the  Judge 
of  the  Arches  Court  had  not  jurisdiction 
to  pronounce  the  decree  of  the  1st  of  June, 
1878,  by  which  he  suspended  the  appel- 
lant for  three  years  ah  officio  et  heneficio, 

1  haye  come  to  the  conclusion  that  the 
questions  raised  by  the  appellant  are,  in 
sabstance,  questions  relating  to  procedure 
in  the  Ecclesiastical  Courts.  It  is  not 
disputed  that  the  Court  of  Arches  would 
have  had  power  in  a  fresh  suit  to  enter- 
tain the  same  charges  which  are  dealt  ' 
with  by  the  decree  of  the  1st  of  June, 
1878,  and  on  finding  these  charges  proved, 
to  sentence  the  appellant  to  suspension 
ah  officio  et  heneficio  for  the  period  of  three 
years.  The  jurisdiction  of  the  Court 
extended  to  the  person  of  the  appellant, 
to  the  subject-matter  of  the  offences 
alleged  against  him,  and  to  the  punish- 
ment which  was  inflicted  upon  him ;  but 
it  is  said  that  the  jurisdiction  which  the 
Court  was  thus  possessed  of  could  not  be 
lawfully  exercisal  except  in  one  form  of 
proceeding — a  new  criminal  suit  against 
the  appellant  instituted  in  terms  of  the 
Church  Discipline  Act.  Whether  that 
contention  be  well  founded,  and  whether, 
according  to  the  ancient  law  and  practice 
of  the  Ecclesiastical  Courts,  it  was  also 
competent  to  take  proceedings  against 
the  appellant  in  the  suit  which  com- 
menced in  1874,  appear  to  me  to  be 
questions  of  procedure  which  it  is  within 
the  province  of  the  Ecclesiastical  Courts 
to  decide,  and  the  temporal  Courts  ought 
not,  in  my  opinion,  to  interfere  with  their 
determination,  unless  it  can  be  shewn  to 
be  either  i*epugnant  to  the  principles  of 
natural  justice,  or  contrary  to  statute. 
The  procedure  of  which  the  appellant 
complains,  which  has  been  held  by  the 
Judicial  Committee  of  the  Privy  Council 
in  the  cases  of  Martin  v.  Mackonochie  (20) 
and  Hehhert  v.   Purchas  (21)  to   be  in 


strict  accordance  with  the  law  and  pno- 
tice  of  the  Ecclesiastical  Courts,  does  nofc 
in  my  opinion  offend  either  against  justice 
or  statute  law.  It  appears  to  me  to  be  a 
just  and  reasonable  course  of  procedure, 
because  it  enables  the  Court  to  pronounce 
a  milder  sentence  in  the  first  instance, 
whilst  it  reserves  the  power  of  inflicting 
an  adequate  punishment,  if  the  orders  of 
the  Court  are  not  complied  with.  It  is 
manifestly  for  the  advantage  of  those 
offenders  who,  whenever  the  judgment  of 
the  Court  is  against  them,  endeavour  to 
act  in  conformity  with  the  laws  of  the 
Church ;  and  it  cannot  be  said  to  bear 
with  undue  severity  upon  those  who 
wilfully  continue  practices  which  have 
been  declared  by  the  Court  to  be  oontraiy 
to  that  law,  and  from  which  they  have 
been  judicially  admonished  to  desist 

But  it  was  argued  for  the  appellant 
that  the  proceedings  in  question  are  con- 
trary to  the  provisions  of  53  G^o.  3.  a 
127  and  3  &4t  Vict.  c.  86.  Thac  argo. 
ment  necessarily  proceeds  upon  the 
assumption  that  prior  to  the  statute  of 
Geo.  3  it  was  competent  to  punish  by 
suspension  acts  of  disobedience  to  a 
decree  and  monition  of  the  Ecclesiastical 
Court,  by  proceedings  taken  in  the  same 
suit  in  which  the  decree  and  monition 
were  made  and  issued.  Neither  of  the 
statutes  has,  in  my  opinion,  the  least 
application  of  the  facts  assumed.  Tbe 
Act  of  53  Geo.  3  deals  only  with  the 
graver  sentence  of  excommunication,  and 
makes  no  change  in  the  previous  law  or 
practice  of  the  Ecclesiastical  Courts  with 
respect  to  sentences  of  suspension;  and 
the  Church  Discipline  Act  of  1840,  which 
regulates  the  mode  of  instituting  in  these 
Courts  criminal  suits  against  clerks  in 
holy  orders,  does  not  affect  any  proceed- 
ing which,  before  its  passing,  might  have 
been  lawfully  taken  in  a  snit  duly  in- 
stituted. 

I  am  accordingly  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  ought 
to  be  affirmed.  I  desire  to  add  that, 
although  the  grounds  I  have  indicated 
appear  to  me  to  be  sufficient  for  the  dis- 
posal of  this  appeal,  I  am  prepared  to  hold 
that  the  decisions  of  the  Judicial  Com- 
mitteo  of  the  Privy  Council  in  MtarHn  v. 
Mackonochie  (20)  and  SebbeH  v.  Pwrdm 
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MaekonoekU  v.  Lord  Peneanee,  H,L, 

(21)  are  acoording  to  law,  and  I  refer  to 
and  accept  the  reasons  which  are  stated 
in  the  exhaustive  jadgment  delivered  by 
the  late  Lord  Jostice  Thesiger  in  the 
Court  of  Appeal. 

Orders  appealed  from  affirmed^  and 
appeal  dismissed  with  costs. 


Soliciton — Brooka,  JenkiziB  &  Co.,  for  appellant ; 
The  Solicitor  to  the  Treasury,  for  Lord  Penzsuice. 


[IN  THB  COURT  OF  APPEAL.] 

y^  Q      1      AKBBBLOM  V.    PBICE,   POTTER, 
J      ^20    I  "^-^KEB   AND   COMPANY.* 

Shipping — PHoiage — Salvage, 

A  ship  hound  for  Barrow-in-Furness  was 
driv&n  by  a  violent  storm  to  leeward  of  her 
port  into  Morecamhe  Bay,  She  could  not 
oeai  to  windwa/rd^  hut  was  heing  driven 
towards  dangerous  sands.  Her  captain  and 
crew  were  ignorant  of  the  locality^  and 
unless  guided  to  some  part  of  the  hay  where 
she  might  take  the  grovmd  or  lie  in  safety 
she  wcndd  inevOahly  have  heen  lost.  Some 
pilots,  seeing  her  peril,  put  to  sea,  at  con- 
siderable danger  to  their  own  lives,  and 
heing  unahle,  through  the  height  of  the  sea, 
to  hoard  the  ship,  they  led  her,  by  preced- 
ing her  and  signalling,  to  a  safe  anchorage 
in  the  hay.  The  ship  had  a  pilot  signal 
flying  when  the  pilots  put  off.  No  mention 
was  made  from  the  ship  of  any  port  to 
which  she  should  he  steered ;  a/nd  she  had 
not  suffered  any  damage  to  her  hull,  spars 
or  saUs : — Held,  that  the  services  rendered 
by  the  pilots  were  salvage,  and  not  pilotage, 
services. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  making  absolute  a  rule 
for  a  new  trial. 

The  action  was  to  recover  a  sum  of 
48Z.  18«.  \d,  as  the  share  in  respect  of  cargo 
of  a  Bom  of  1002.  paid  by  the  plaintiff  for 
salvage  services  rendered  to  the  ship 
AOo. 

*  Coram  Bramwell.  L.J. ;  Brett,  L.J.;  and 
OoCtoo,  IfcJt 


The  facts  and  arguments  are  stated  in 
the  judgment  {post). 

Bay  and  PoUard,  for  the  plaintiff. 

H,  Matthews  and  Ashton  Gross,  for  the 
defendants. 

The  following  authorities  were  cited  in 
addition  to  those  referred  to  in  the  judg- 
ment :  The  Joseph  Harvey  (1),  The  JEoltks 
(2),  The  Jonge  Andries  (3)  and  The 
Anders  Knape  (4). 

Our.  adv,  vult. 

The  judgment  of  the  Court  was  de- 
livered  (on  June  20)  by 

Bbbtt,  L.J. — In  this  action,  brought  by 
the  plaintiff,  as  shipowner,  to  recover 
from  the  defendants,  as  assignees  of  cargo, 
a  general  average  contribution,  the 
question  in  dispute  was  reduced  to  be 
whether  a  sum  of  lOOZ.  paid  by  the  plain- 
tiff to  certain  pilots  could  be  legally 
treated  by  the  plaintiff,  as  against  the 
defendants,  as  a  payment  for  salvage  ser- 
vices, or  whether  the  plaintiff,  as  against 
the  defendants,  were  entitled  to  say  no  more 
than  that  the  payment  was  for  services, 
which,  however  meritorious,  were  only 
pilotage  services.  If  the  first  case  were 
made  out,  the  plaintiff  would  be  entitled 
to  succeed  ;  if  the  second,  the  whole  pay- 
ment must  be  borne  by  the  plaintiff,  as 
the  shipowner,  and  the  defendants  would 
be  entitled  to  succeed.  The  case  was 
tried  before  Baron  Pollock  and  a  special 
jury.  Two  questions  were  left  to  the 
jary,  with  one  only  of  which  it  is  neces- 
sary to  deal.  The  jury  found  that  the 
services  were  only  pilotage  services. 
Upon  a  rule  for  a  new  trial,  on  the  ground 
of  misdirection,  and  as  for  a  verdict 
against  evidence,  the  Divisional  Court 
made  the  rule  absolate.  The  appeal  is 
against  that  order.  Upon  the  hearing,  it 
appearing  to  us  that  we  had  all  the  mate- 
rials before  us  upon  which  to  decide  the 
case — that  is  to  say,  that  we  had  all  the 
evidence  of  direct  facts  before  us,  and 
that  there  remained  only  the  question  of 

(1)  1  Ch.  Rep.  306. 

(2)  42  Law  J.  Rep.  Adm.  14;  Law  Rep.  4  A.  & 
E.  29. 

(3)  Swab.  Adm.  Rep.  226. 

(4)  48  Law  J.  Rep.  P.,  D.  &  A.  68 ;  Law  Rep. 
4  P.  D.  213.  ^ 
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what  inferential  fact  ongbt  to  be  drawn 
from  those  facts — we  considered  ourselves 
bonnd  to  go  farther  than  the  Divisional 
Coort,  and  to  order  that  the  verdict  for 
the  defendants  shonld  be  set  aside,  and 
judgment  should  be  entered  for  the  plain- 
tiff  without    another    trial.     The   facts 
proved  beyond  controversy  were  that  the 
vessel,  bound  for  Barrow-in-Furness,  was, 
by  the  violence  of  the  wind  and  sea,  driven 
to   leeward  of  her  port  to  Morecambe 
Bay  ;  that  by  reason  of  the  same  violence 
of  wind  and  sea,  the  vessel  could  not  beat 
to  windward  so  as  to  make  her  port  or 
even  remain  where   she  was ;   but  was 
being  driven  more  and  more  to  leeward 
towards    dangerous     sands  ;     that    her 
captain  and  crew  were  ignorant  of  the 
locality ;  that  the  vessel,  unless  guided  to 
some  part  of  the  bay  in  which  she  might 
take  the  ground,  or  lie  in  comparative 
safety,  must  almost  inevitably  be  lost; 
that  the  pilots,  seeing  her  peril,  put  to 
sea  from  harbour  in  order  to  assist  her ; 
that  by  going  to  sea  in  such  a  storm  they 
ran  no   inconsiderable   danger  of  losing 
their  own  vessel  and   their  lives;   that 
being  unable  by  reason  of  the  height  of 
the  sea  to  board  the  vessel  they  led  her, 
by  preceding  her  and  signalling  to  her, 
to  a  safe  anchorage  in  the  bay ;  that  (and 
it  is  a  strong  indication  of  the  opinion  of 
all  present  of  the  urgency  of  the  position) 
no  mention  was  marde  from  the  vessel  by 
the  pilots  of  any  port  to  which  the  vessel 
should  be  steered.     The  vessel  had  a  pilot 
signal  flying  when  the  pilots  put  off,  and 
when  they  approached  the   vessel ;  and 
the  vessel  had  not  suffered  any  damage 
to  her  hull,  spars  or  sails.     Upon  these 
practically  undisputed  facts  it  was  argued 
for  the  plaintiff  that  the  jury  ought  in 
reason   to '  have  found   for  him  on   the 
ground  that  the  ship  was  in  distress,  and 
that  from  that  fact  alone,  when  it  exists, 
however  great  or  small  the  distress,  pilots 
are  not  bound  to  render  any  service  to  a 
ship  except  upon  the  terms  of  receiving 
salvage  reward,  and  that  the  pilots  in  this 
case  had  not  agreed  to  render  services  on 
any  other  terms.     It  was  argued  for  the 
defendants  that  the  jury  were   entitled 
and  even  bound  to  find  for  them,  because 
the  vessel  was  not  herself  damaged,  and 
that,  unless  a  ship  be  herself  damaged, 
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pilots  are  bound  to  serve  her  on  reqaest 
as  pilots,  and  if  they  do  serve  her,  are 
entitled  to  be  paid  only  for  pilotage  bbn 
vice.     Cases   were   cited   from  tiie  Ad- 
miralty Reports  on  behalf  of  the  plaintiff, 
in  order  to  support  in  its  entirety  the  pro- 
position enunciated  for  them.  These  cases 
were  criticised  on  behalf  of  the  defen- 
dants in  order  to  shew  that  in  all  of  them 
there  was  in  fact  some  damage  to  the 
ship  itself  besides  its  being  otherwise  in 
distress.     It  cannot  be  denied  that  the 
terms   used  by  Dr.  Lnshington  in  Tkt 
Frederick   (5)   and   The  Eliza   (6),  and 
several  other  cases,  if  accepted  Uterally, 
support  the  plaintiff's  view.     Equally  it 
cannot  be  denied  that  the  criticism  cm 
them,  made  on  behalf  the  defendants,  vt 
in  fact  correct.     The  difficulty  of  dealing 
with  Admiralty  Reports  by  way  of  autho- 
rity is,   that  there  is   no    necessity  in 
that   Court  that  the  Judge   should,  in 
the    exposition  of    the  grounds   of  his 
judgment,  discriminate  strictly  between 
the   proposition  of  law   which  is  to  he 
satisfied   by  all  the    facts  of    the  case 
and  the  rule  of  interpretation  of  tiie 
direct    facts    of    maritime     vicissitadea 
given  in  evidence,  by  which  he  desires  to 
bind  himself  and  his  successors  as  to  the 
inference  of  fact  he  and  they  ought  as  a 
general  rule  to  draw   from  those  fiictB, 
The  latter  use  of  authority  is  inapplicable 
as  such  to  a  trial  by  jury,  because  a  jniy 
does  not    disclose    the    reason  why  ito 
members  have  drawn  any  particuliMr  in- 
ference of  fact.     A  jury  may  be  well  as- 
sisted by  having  the  reasoning  of  great 
Judges  of  the  Admiralty  Court  expWned 
to  them.     Upon  consideration,  we  cannot 
adopt,  as  a  rule  of   law  or  as  a  proper 
rule  for  drawing  an  inference  of  fact,  the 
abrupt  rule  suggested  for  the  defendants. 
And  the  rule  enunciated  by  Dr.  Lash- 
ing^n   requires   to   be   divided  into  its 
elements  of  law  and  fact  before  it  can  be 
applied  to  a  trial  by  jury.     The  funda- 
mental  rule   of  administration  of  mari- 
time   law    in    all    Courts    of   maritiine 
jurisdiction  is,  that  whenever  the  Court  is 
called  upon  to  decide  between  contendinip 
parties  upon  claims  arising  with  legara 
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infinite  nnmber  of  marine  casnal- 
hioh  are  generally  of  so  urgent  a 
ber  that  the  parties  cannot  be  truly 
be  on  equal  terms  as  to  any  agree- 
hey  may  make  with  regard  to  them, 
art  will  try  to  discover  what  in  the 

sense  of  the  terms  is,  under  the 
liar  circumstances  of  the  particular 
air  and  just  between  the  parties, 
parties  have  made  no  agreement, 
art  will  decide  primarily  what  is 
id  just.  The  rule  cannot  be  laid 
in  less  large  terms,  because  of  the 
3  yariety  of  circumstances  which 
lUte  maritime  casualties.     They  do 

it  were,  arrange  themselves  into 
\  of  which  a  priori  rules  can  be 
ated. 

he  parties  have  made  an  agreement 
onrt  will  enforce  it,  unless  it  be 
mtly  unfair  and  unjust ;  but  if  it  be 
)8tly  nnfair  and  unjust,  the  Court 
isr^^ard  it  and  decree  what  is  fair 
st.     This  is  the  great  fundamental 

In  order  to  apply  it  to  particular 
068  the  Court  will  consider  what 
id  reasonable  persons  in  the  position 
I  parties  respectively  would  do  or 

to  have  done  under  the  circum- 
NB.  In  the  case,  therefore,  of  pilots 
ng  salvage  reward,  the  ultimate 
sition,  with  regard  to  the  pilots,  to 
iermined  by  the  tribunal  which  has 
oide  between  the  pilot  and  ship- 
*,  is,  Would  a  &ir  and  reasonable 
*  and  a  fair  and  reasonable  pilot,  if 
lad  to  agree,  have  agreed  under  the 
nstances  that  the  services  to  be 
rmed  should  be  performed  for  or- 
Y  pilotage  fees,  or  even  extraor* 
J  pilotage  reward,  or  for  salvage  re- 
P  Would  a  fair  owner  have  insisted, 
quiring  the  necessary  services,  for 
eury  pilotage  fees  or  even  a  higher 
>f  pilotage  payment  P  Would  a  fair 
have  refused  to  perform  the  neces- 
lervices  unless  upon  the  terms  of  a 
Hb  reward  P  In  such  a  dispute  to  be 
oiined  by  a  Judge  and  jury,  these,  be- 
be  question  of  the  position  of  the  ship, 
le  questions  to  be  left  to  the  juiy. 
da  case,  for  instance,  the  questions 
le  jury  were — Was  the  ship  in  a 
on  of  immediate  danger  of  being 
Was  she  saved  firom  such  danger 
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by  the  acts  of  the  pilots  P    Were  the  acts 
of  the  pilots,  by  reason  of  the  weather 
and  the  position  of   the   ship,  made  so 
different  in  danger  or  in   responsibility 
from    the    ordinary   acts   of    service   of 
pilots  as  that  no  fair  or  reasonable  owner 
would  have   insisted  on  requiring   such 
service  for  other  than  salvage   reward  P 
In  a  dispute  to  be  determined  by  a  Judge, 
in  a  Court  of  Admiralty  or  otherwise, 
these  are  the  propositions  which  are  to 
be  applied  to  the  particular  facts  of  the 
case.     It  follows  that   there  can  be  no 
such  rigid  rule  of  law  or  of  interpretation 
of  acts  as  is  suggested  on  behalf  of  the 
defendants.     It  follows  that  the  meaning 
of  the  phrase  **  in  distress,"  used  by  Dr. 
Lushington,  is  not  to  be  interpreted  in 
the  rigid  manner  suggested  on  behalf  of 
the  plaintiff.     Suppose  a  ship  previously 
reduced  by  accident  to  such  a  state  of 
unseaworthiness  as  makes  it  expedient  or 
necessary  that  she  should  enter  a  port  of 
refuge,  as  by  a  leak  or  the  loss  of  a  mast, 
but  is  approaching  such  port  in  moderate 
weather,  and  so  that  she  can  enter  it,  if 
steered  a  right  course,  with  ease,  not- 
withstanding  the  damage  done  to  her ; 
can  it  be   pretended  that  it  would  be 
reasonable  and  just,  within  the  tests  above 
enunciated,  that  a  pilot  conducting  her 
into  port  should  be  treated  as  a  salvor  P 
Yet  she  would  be  an  unseaworthy  ship,  a 
damaged  ship,  a  disabled  ship  and,  in  a 
sense,  a  ship  in  distress.     Suppose,  on 
the   other  hand,   the  ship   as  a  ship  to 
be  intact — no  damage  to  hull,  spars  or 
sails,   but   driven   by  the   most   violent 
weather    without     power    of    resistance 
within  half  a  mile  of  an  iron-bound  lee- 
ward coast,  with  no  possibility  of  escape 
from  immediate  total  destruction  but  by 
entry  into  a  narrow,  and,  to  the  crew, 
unknown,  haven  of  the  coast ;  and  sup- 
pose the  weather  and  position  to  be  such 
that,  with  all  the  knowledge  and  skill  of 
the  best  pilot,  there  would  still  be  the 
gpreatest   danger  that   he  and  the   ship 
might  be  lost ;  could  any  fair  person  say 
that  a  fair  master  would  ask  a  pilot  to 
come  on  board  and  assume  such  a  re- 
sponsibility and  risk,   or  consider  that, 
being  on  board,  he  should  exercise  such 
a  responsible  duty  and  run  such  a  risk  as 
has  unexpectedly  arisen,  for  any  other 
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than  salvage  reward  P  These  hypothe- 
tical cases  shew  that  it  is  not  the  mere 
fact  of  injuiT  to  the  hull,  mast  or  sails  of 
the  ship  which  is  to  govern,  but  that  the 
tribunal  mnst  determine,  whether,  under 
all  the  circumstauces  of  the  particular 
case,  the  service  which  the  pilot  has  en- 
tered upon,  or  has  unexpectedly  found 
imposed  upon  him,  was  rendered  so  dif- 
ferent in  responsibility  or  danger  or  kind 
from  the  ordinary  service  of  a  pilot  as  to 
make  it  impossible  that  any  fair  owner 
should  have  insisted  upon  his  being  paid 
otherwise  than  by  a  ss^vage  reward ;  or 
whether,  although  there  was  some  in- 
creased responsibility  or  danger  or  un- 
usual kind  of  service,  any  fair  pilot  would 
have  refused  to  enter  upon  the  service,  or 
to  continue  to  perform  the  service,  unless 
paid  otherwise  than  by  a  fair  compen- 
sation for  pilotage  services.  That  a 
pilotage  service  may  be  turned  by  super- 
vening casualties  into  a  service  to  be 
compensated  by  salvage  reward  is  thus 
laid  down  by  Dr.  Lushington :  '*  The 
law  I  have  laid  down  in  more  than  one 
instance  upon  this  point  is,  that  if,  in 
the  performance  of  a  contract  of  towage, 
an  unforeseen  and  extraordinary  peril 
arise  to  the  vessel  towed,  the  steamer  is 
not  at  liberty  to  abandon  the  vessel,  but 
is  bound  to  render  to  her  the  necessary 
assistance,  and  therefore  is  entitled  to 
salvage  reward.  I  am  of  opinion  that 
these  rights  and  obligations  incident  to  a 
contract  of  towage  are  implied  by  law, 
and  that  the  law  thereby  secures  equity 
to  both  parties  in  the  true  interests  of 
the  owners  of  ships.  A  similar  law  holds 
with  respect  to  a  pilot.  On  certain 
emergencies  occurring,  which  require 
extraordinary  service,  he  is  bound  to  stay 
by  the  ship,  but  becomes  entitled  to  sal- 
vage remuneration,  and  not  a  mere 
pilotage  fee  " — The  Saratoga  (7). 

It  must  be  remembered  that  in  order  to 
found  a  claim  for  salvage  reward,  it  is 
absolutely  essential  that  the  ship  should 
be  in  imminent  danger  of  being  lost,  and 
should  by  the  service  be  saved  from  such 
danger.  It  may  be  said,  therefore  (and 
we  think  would  be  truly  said  in  flBust,  in 
almost  every  if  not  in  every  case),  that, 
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whenever  the  ship  is  in  such  danger, 
the  service  of  the  pilot  mnst  necessarily 
be  different  in  kind,  responsibility  (x 
danger  from  the  ordinary  servioe  of  a 
pilot.  That,  however,  is  a  different  pro- 
position from  either  the  one  suggested 
for  the  plaintiff  or  that  suggested  m  the 
defendants.  It  is  consistent  with  the 
view  that  the  true  interpretation  of  the 
phrase  used  by  Dr.  Lushington  is,  that 
the  ship  must  be  not  merely  in  distren 
in  a  general  sense,  but  in  such  distress  as 
to  alter  the  service  of  the  pilot  to  the 
extent  above  suggested.  It  leaves  the 
rule  of  law  to  be,  that,  in  order  to  entitie 
a  pilot  to  salvage  reward,  he  must  not 
only  shew  that  the  ship  was,  in  some 
sense,  in  distress,  but  that  she  was  in  saofa 
distress  as  to  be  in  danger  of  being  loel^ 
and  such  as  to  call  upon  him  to  run  sack 
unusual  danger,  or  incur  such  nnusnil 
responsibility,  or  exercise  such  anuaoal 
skill,  or  perform  such  an  nnnsnal  kind  of 
service,  as  to  make  it  nnfiair  and  nnjiMt 
that  he  should  be  paid  otherwise  than 
upon  the  terms  of  salvage  rewaid.  It 
seems  to  us  perfectly  clear  that  the  aer* 
vices  of  the  pilots  in  this  case  were 
within  the  rule  thus  laid  down,  and 
that  the  payment  to  them  ouffht  to  be 
considered,  as  between  the  plaintiff  and 
the  defendants,  as  a  payment  of  salvage 
reward. 

We  have  thought  it  right  to  give  onr 
reasons  at  length,  but  we  might  decide 
this  case  by  sayiug  that  the  service  ren- 
dered was  one  which  the  pilots  were  not 
bound  to  render ;  it  was  a  danger  thej 
were  not  bound  to  encounter ;  next,  that 
the  service  was  not  one  of  pilotage — it  was 
not  a  piloting  to  any  port  or  place,  bat  a 
taking  out,  a  saving  from  danger. 

Judgment  for  the  pUdiU^, 


Solicitors — Bobert  Greening,  for  plaintiff;  Nosiit 
J.  J.  &  C.  J.  Allen,  agents  for  Simpion  ft 
North,  Liverpool,  for  defendants. 


(7)  Lush.  Adm.  318,  at  p.  321. 
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Bankrujjtcy — Property  held  hy  Bankrupt 
on  Trtist — Principcd  and  Agent — Goods  in 
Order  or  DigposUion  of  Bankrupt — Bank- 
ruptcy  Act,  1869  (32  8f  33  Vict  c.  71), 
8.  15.  8uh'88,  1  and  5. 

Brewers  had  a  malting  agent,  who  acted 
for  them  alone.  He  had  power^  for  the 
purpose  of  purchasing  barley  for  malting^ 
to  draw  on  certain  hanking  accounts  of  the 
brewers.  He  drew  out  money  fraudulently, 
and  bought  barley  on  credit,  which,  by  his 
conduct,  he  represented  to  the  brewers  to  be 
barley  paid  for  with  their  money.  He  also 
bought  malt,  which  he  represented  to  have 
been  made  from  barley  bought  with  their 
money.  He  became  bankrupt.  The  brewers 
seized  all  barley  a/nd  malt  upon  his  pre* 
mises,  the  value  of  which  was  less  than 
the  moneys  he  had  drawn  out.  The  trustee 
in  his  bankruptcy  sued  the  brewers  for  the 
value : — Held,  that,  as  the  bankrupt  could 
not  have  been  heard  to  say  he  was  not 
trustee  of  the  barley  and  malt  for  the 
brewers,  the  trustee  in  his  bankruptcy  like- 
wise {the  bankrupt  not  having  been  reputed 
owner)  cofdd  not  dispute  the  equitaible  right 
of  the  brewers,  and  that  the  brewers  were 
consequently  entiUed  to  judgment. 

This  was  an  action  brought  by  the 
tmstee  of  the  estate  of  John  D.  Fairman, 
a  bankrupt,  to  recover  the  value  of  barley 
and  malt  which  the  defendants  had  seized 
upon  the  bankrupt's  premises.  The  facts 
will  be  found  stated  in  the  judgments. 

Sir  H,  Oiffard,  W.  O.  Harrison  and 
/.  F.  Movlton,  for  the  plaintiff  (on  June 
25),  shewed  cause  against  a  rule  obtained 
on  behalf  of  the  defendants  for  a  new 
trial  or  for  judgment,  and  moved  for 
judgment.  They  referred  to  Ex  parte 
Batson;  in  re  Qooch  (1)  and  Ex  parte 
Burbridge  (2),  in  addition  to  authorities 
mentioned  in  the  judgments. 

Sir  F.  Herschell  {Solidtor-Oeneral) 
(Benjamin  and  K,  Digby  with  him),  for 
the  defendants. 

Our.  adv.  vtdt. 

(1)  3  Bro.  C.C.  362. 

(2)  1  Deac.  131. 

Vol.  60.— Q.B.,  C.P.  &  Exch. 


The  following  judgments  were  delivered 
on  July  4 : — 

Field,  J. — This  is  an  action  brought 
by  the  plaintifE  as  tmstee  in  bankruptcy 
of  the  estate  of  John  D.  Fairman  (who 
became  bankrupt  on  the  31st  of  Decem« 
ber,  1878),  to  recover  the  value  of  large 
quantities  of  barley  and  malt  seized  bv  the 
defendants,  and  which  the  plaintiff  alleges 
to  have  been,  at  the  commencement  of 
the  bankruptcy,  part  of  the  bankrupt's 
estate.  The  defendants  deny  that  the 
goods  were  the  property  of  the  bankrupt 
at  the  time  of  his  bankruptcy,  and  further 
claim  them  as  their  property.  The  case 
was  tried  before  me  and  a  special  jury,  in 
the  city  of  London.  The  plaintiff  proved 
that  the  bankrupt  was  a  licensed  maltster, 
carrying  on  business  at  Bishop's  Stortford 
and  other  places,  that  his  name  as  licensee 
was  fixed  upon  the  maltings,  as  required 
by  the  6  Oeo.  4.  c.  81,  and  that  the  barley 
and  malt  claimed  were  in  his  possession 
upon  the  premises  at  the  time  he  became 
bankrupt.  The  plaintiff  further  proved 
that  the  bankrupt,  having  become  hope- 
lessly embarrassed,  absconded  on  the  Slst 
of  December,  1878,  and  so  committed  an 
act  of  bankruptcy,  and  that  the  defen- 
dants entered  into  possession  of  his  malt- 
ing premises,  and  seized  the  malt  and 
barley  found  there.  From  the  evidence, 
in  answer  to  this  case,  given  by  the 
defendants,  it  appeared  that  the  great 
London  and  Burton  brewers  do  not  either 
make  for  themselves  or  buy  ready-made 
all  the  malt  which  they  require  for  the 
purposes  of  their  business,  but  that  they 
make  arrangements  with  persons  who 
occupy  maltings,  and  take  out  licences  as 
maltsters,  and  are  known  as  "malting 
agents,"  who  buy  barley,  malt  it  and  de- 
liver the  malt  to  the  brewer  as  required, 
the  latter  paying  the  agent  a  commission 
upon  the  quantity  steeped  or  malted,  and 
which  commission  covers  the  buying  and 
the  malting,  but  not  the  cost  of  the 
barley.  The  capital  required  for  this 
latter  purpose  is  so  large  that  the  brewer 
invariably  finds  it,  but  the  arrangements 
between  the  maltster  and  the  various 
brewers  differ  materially  in  many  respects. 
In  the  case  of  some  brewers,  the  mode  of 
transacting  business  was  such  as  to  render 
it  reasonably  clear  that  the  ''malting 
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agent "  passed  the  property  in  the  barley 
bought  by  him  to  the  brewers  immediately 
on  their  making  the  speoific  payments 
which  they  did  for  the  specific  quantities 
of  barley  bought  by  the  agent  and  in- 
voiced to  them.     In  the  present  case  that 
system  was  not  pursued;  and, as  there  was 
never  any  specific  agreement,  either  verbal 
or  in  writing,  between  the  bankrupt  and 
the   defendants,  it  became  necessary  to 
resort  to  the  course  of  business  under- 
stood to  be  and  actually  adopted  between 
the  parties,  in  order  to  ascertain  whether 
the  property  in  the   barley  or  malt  in 
question  had  ever,  and,  if  so,  when,  passed 
to  the  defendants.     This  course  of  busi- 
ness was  as  follows :  The  bankrupt  hired 
or  owned  the  necessary  malting  premises  ; 
he  took  out  the  necessary  licences,  em- 
ployed the  necessary  people   and   paid 
their  wages,  superintended  the  malting, 
went  to  market  and  bought  the  barley, 
and  delivered  the  malt,  when  made,  into 
the  defendants'  sacks ;  and  for  all  this  his 
remuneration  was  an  agreed  commission 
upon  the  quantity  of  barley  bought  and 
steeped.     lie  also  insured  the  barley  and 
malt  against  loss  by  fire.    At  one  time  he 
bad  effected  the  insurance  with  and  paid 
the  premiums  to  any  office  he  pleased ; 
but  in  latter  years  the  defendants,  who 
stand  to  their  own  fire  losses,  required  all 
their   agents,   and    amongst  others   the 
bankrupt,  to  insure  with  them,  they  de- 
ducting the  amount  of  the  annual  pre- 
miums from  the  amount  due  to  him  for 
his  commission.    The  purchases  of  barley 
were  very  large  ;  and,  in  order  to  provide 
the  necessary  funds  for  this  purpose,  the 
defendants   opened   accounts  with  three 
banks,  at  each  of  which  they  always  kept 
a   balance,   and  which  balances  always 
exceeded  the   aggregate   amount  of  the 
supposed  cost  of  the  barley  supposed  to 
have  been  bought  by  the  bankrupt.   These 
accounts  were  opeued  in  the  names  of  and 
fed  by  the  defendants  ;  they  were  intended 
to  be  operated  upon  solely  for  the  busi- 
ness of  purchasing  barley  by  them,  and 
were  drawn  upon  by  the  bankrupt.     The 
malting  season  extends  from  the  begin- 
ning of  October  to  April,  and  at  the  end 
of  each   season   balances   amounting   to 
1,500/.  together  were  left  at  the  defen- 
dants' bankers  as  a  starting-point  for  the 


next  season's  operations.  ESaoh  week 
during  the  season  the  bankrupt  wib 
understood  to  attend  the  markets  and  bay 
barley  according  to  his  own  jadgmeni 
and  in  his  own  name,  he  being  admittedlj, 
as  between  himself  and  the  seller,  the 
principal.  The  course  of  business  in  then 
markets  is  to  buy  by  sample ;  the  bulk  ii 
deliverable  at  variable  periods,  and  if  tbe 
bulk  corresponds  the  payment  is  then  dne 
in  cash. 

It  is  important,  however,  to  obserfB 
that  the  course  of  business  which  I  am 
now  detailing  was  that  which  the  defen- 
dants understood  it  to  be,  but  that  as  ftr 
as  the  bankrupt  was  concerned  he  had,  in 
order  to  find  money  for  his  own  purposes, 
for  several  years  before  his  bankniptcj 
fraudulently  departed  from  it  in  many 
most  important  respects  without  the  d^ 
fendants  knowledge. 

Every  week  the  bankrupt  forwarded  to 
the  defendants  a  written  statement  of  the 
parcels  of  barley  he   professed  to  hare 
bought,  and   the  names  of  the  alleged 
sellers,  and  at  the  bottom  were  written 
the  sums  which  the  bankrupt  requested 
tbe  defendants  to  pay  in  to  the  credit  of 
the   defendants*   provincial   banking  ac- 
counts, but  these  sums  were  not  intended 
to  represent,  and  did  not  represent,  any 
payment  for  any  specific  barley,  but  were 
paid  in  in  order  to  keep  the  acoonnta, 
upon  which  the  bankrupt  had  the  power 
of  drawing,  full.     On  every  Monday  tbe 
bankrupt  left  with  the  defendants  half 
samples  of  barley,  which  were  suppoaed 
to  be  those  of  the  purchases  contained  in 
the  preceding  weekly  memorandum,  and 
the  defendants  examined  the  samples  to 
see  whether  they  suited  their  trade,  and 
either  approved  or  rejected  them.    The 
defendants    always    believed     that    the 
weekly  sheets  sent  up  by  tbe  bankrupt 
represented  actual  purchases  of  barley  at 
prices  actually  given,  and  of  which  barley 
purchased  they   thought    they  saw  the 
samples  ;  and  they  believed  that  the  bank- 
rupt applied   the  moneys   advanced  hy 
them  to  him  in  paying  cash  for  these 
barleys  at  cash  and  not  credit  prices;  and 
it  was  intended  by  the  bankrupt  that  they 
should  so  understand  and  believe,  his  con- 
duct  in   every  respect  amounting  to  a 
continuing  course  of  representation  to 
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that  effect;  bat  afber  tlie  bankrupt  had 
absconded  thej  ascertained,  for  the  first 
time,  that  for  several  years  this  had  not 
been  so,  bat  that  the  weekly  statements 
as  to  names,  qoantibies  and  prices,  or 
a  very  large  proportion  of  them,  were 
fiotitions,  and  that,  instead  of  paying  cash, 
he  had  boaght  very  large  quantities  on 
credit,  the  amount  for  barley  thus  bought 
remaining  unpaid  at  the  time  of  his 
bankruptcy  being  upwards  of  40,0002. 

At  the  end  of  every  month  the  bankrupt 
forwarded  to  the  defendants  a  statement 
of  the  parcels  of  barley  bought,  and  the 
names  of  the  sellers,  and  prices ;  and  the 
defendants  went  through  it,  with  the 
bankrupt,  for  the  purpose  of  checking 
the  quantities  which  were  to  be  sent 
to  Burton  and  those  which  were  to 
be  sent  to  London ;  and  a  copy  of  each 
of  these  statements  was  in  due  course 
entered  in  the  defendants*  "  malt  ledger," 
for  the  purpose  of  enabling  them  to  make 
up  the  necessary  final  statement  at  the 
end  of  the  season.  This  monthly  state- 
ment was  in  like  manner  fictitious ;  but 
the  defendants  understood,  and  the  bank- 
mpt  intended  they  should  so  understand, 
that  it  represented  genuine  cash  pur- 
chases of  barley  of  which  they  had  ap- 
proved, and  which  were  to  be  malted  by 
the  bankrupt  for  them. 

The  first  important  step  in  the  process 
of  converting  barley  into  malt  is  the 
^  steeping."  It  is  at  this  point  that  the 
duty  to  the  Oovemment  becomes  payable, 
and  two  of  the  defendants*  firm  had,  as 
sureties,  entered  into  the  requisite  bond 
for  the  purpose  of  securing  the  payment ; 
at  this  stage  also  the  revenue  officer  takes 
an  account  of  and  sends  to  the  maltster 
his  "  charge,"  calculated  upon  the  specific 
quantity  of  barley  in  actual  process  of 
being  converted  into  malt,  and,  this  being 
forwarded  to  the  defendants,  they  for- 
warded direct  to  the  Inland  Revenue  the 
amount  of  the  specific  charge  thus  made 
for  the  specific  malt. 

During  the  season  the  defendants  visi- 
ted the  maltings  whenever  they  pleased, 
and  gave  any  directions  they  thought 
necessary;  but  the  whole  process  of 
malting  was  carried  on  by  the  bank- 
rapt's  servants  under  his  superintendence, 
una  th9  malt  was  placed  m  defendants* 
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sacks,  and  forwarded  as  they  required, 
samples  of  the  malt  as  dried  off  having 
been  led  by  the  bankrupt  with  the  defen- 
dants for  approval  by  them.  At  the  end 
of  the  malting  season  a  general  statement 
was  made  up  in  the  defendants'  books, 
containing  the  different  sums  from  time 
to  time  remitted  by  the  defendants  to 
their  bankers,  the  cost  of  the  quantities 
of  barley  which  had  been  returned  upon 
the  monthly  accounts  as  having  been 
bought,  and  the  amount  of  commission 
due  to  the  bankrupt. 

This  coarse  of  business,  as  I  have  now 
stated  it,  was  proved  in  the  main  by 
Arthur  Pryor,  one  of  the  defendants. 

On  cross-examination,  it  was  elicited 
from  him  that  he  had  also  been  examined, 
as  a  witness,  in  a  prior  action,  brought 
against  the  defendants  by  some  sellers  of 
barley  to  Fairman  upon  credit,  for  the 
price  of  barley  sold ;  and  it  appeared  that 
on  that  trial  he  had  stated  in  cross-ex- 
amination that  the  bankrupt  was  not  their 
agent  for  buying  barley,  but  was  their 
agent  for  making  it  into  malt  at  4^.  8^. 
per  quarter ;  and  he  adhered  to  the  state- 
ment on  the  present  occasion.  Pryor  had 
also  answered  certain  interrogatories ;  and, 
as  they  were  now  put  to  him  and  he  did 
not  dissent  from  them,  they  became  im- 
portant evidence  for  the  jury  to  act  upon, 
in  drawing  conclusions  as  to  what  were  the 
real  relations  between  the  bankrupt  and 
the  defendants  in  reference  to  the  barley 
assumed  to  have  been  boaght  by  him.  The 
important  interrogatories  and  answers 
were  those  numbered  2,  3,  5,  6,  9,  10, 11 ; 
and  the  propositions  asserted  in  them 
are,  it  seems  to  me,  first,  that  the  bank- 
rupt, in  buying  barley,  did  not  buy  "  for  ** 
the  defendants  (No.  1),  nor  "for  or  on 
their  account'*  (No.  5),  nor  "for  the 
purpose  of  carrying  on  their  business,** 
and  that  **  it  was  not  received  at  the  bank- 
rupt*s  maltings  and  converted  into  malt 
for  or  on  account  of  the  defendants  *' 
(No.  6).  Secondly,  that  the  sums  autho- 
rised to  be  drawn  out  by  the  bankrupt 
from  time  to  time  were  not  so  authorised 
"in  order  that  the  bankrupt  might  be 
enabled  to  pay  for  the  barley  bought  by 
him,**  but  "  in  order  that  he  might  be 
supplied  with  money  to  enable  him  to 
carry  on  bis  business  as  a  malting  a^nt  ** 
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(No.  9).  With  regard  also  to  the  weekly 
xnemorandams,  Mr.  Pryor  stated  in  evi- 
dence  on  the  present  trial,  that  in  making 
the  remittances  mentioned  at  the  foot  of 
them  they  (the  defendants)  were  not 
glided  by  the  amount  of  parchases  al- 
leged, bnt  by  the  reqairements  at  the 
bottom.  It  appeared  from  other  witnesses 
that,  although  all  the  barley  which  was 
actually  malted  on  the  bankrupt's  pre- 
mises was  so  malted  with  the  mtention 
of  supplying  it  to  the  defendants  as  malt, 
it  was  not  the  case  that  all  the  barley 
bought  by  the  bankrupt  and  brought  on 
to  the  premises  was  so  malted,  because 
the  bankrupt  was  in  the  habit,  generally 
towards  the  end  of  each  malting  season, 
of  selling  barley,  alleging  as  an  excuse  to 
his  servants,  falsely,  that  the  defendants 
desired  to  reduce  their  stock,  whereas  in 
fact  the  defendants  had  no  knowledge  of 
any  such  practice,  and  the  sales  were 
made  for  the  fraudulent  purposes  of 
raising  money,  and  concealing  his  mis- 
appropriations. And  it  also  appeared  in 
evidence  that  the  bankrupt  had  for  some 
time  past,  instead  of  supplying  the  de- 
fendants with  malt  made  by  himself, 
boueht  ready-made  duty-paid  malt  in  the 
market  and  supplied  it  to  the  defendants. 
Of  this,  however,  the  latter  were  also 
ignorant. 

At  the  close  of  the  defendants'  evidence 
both  parties  claimed  judgment  upon  the 
facts  proved. 

The  Solicitor- G-eneral  submitted  that, 
as  a  matter  of  law,  on  the  facts  found,  the 
defendants  were  so  entitled  on  the 
grounds — ^first,  that  the  property  in  the 
barley  and  malt  was  not  vested  in  the 
bankrupt  on  the  31st  of  December,  but 
that  as  to  the  barley  the  property  was 
vested  in  the  defendants,  either  (la)  on 
the  original  purchase  by  t^e  bankrupt,  or 
(1&)  on  the  samples  having  been  approved 
by  the  defendants,  or  (Ic)  on  the  payment 
of  the  money;  secondly,  and  as  to  the 
malt,  that  the  conversion  of  the  barley 
into  malt  did  not  alter  the  property,  or 
that,  at  all  events,  the  malt  became  the 
defendants'  property  as  soon  as  it  was 
made. 

On  the  other  hand,  Sir  Hardinge 
Oiffard  submitted,  as  a  matter  of  law,  that 
the  defendants  had  no  case  as  to  either 


malt  or  barley — first,  as  to  the  harfaj, 
because  the  barley  was  bought  in  toe 
bankrupt's  name,  and,  as  soon  as  the  pur- 
chase was  completed,  vested    in  him; 
secondly,  that  the  defendants  had  a  right 
to  reject;  thirdly,  that  the  payment  relied 
upon  was  not  a  specific  payment  for  any 
barley,  but  a  general  remittance  in  round 
sums ;  fourthly,  that  the  bankrupt  was  not 
the  agent  of  the  defendants  to  buy;  fifthly, 
that  if  he  were,  it  was  not  shewn  that 
any  of  the  barley  in  his  possession  on  the 
81st  of  December  was  bought  in  aooord- 
ance  with  any  alleged  authority,  whioh 
was  to  buy  for  cash  and  not  on  eredii^ 
but  that  part,  if  not  all  of  it,  was  boogiit 
on  credit,  and  was  not  yet  paid  for.    ii 
to  the  malt.  Sir  Hardinge  Oiffitfd  sob- 
mitted — first,  that  the  mere  oonvendoD 
into  malt  did  not  alter  the  property;  se- 
condly, that  there  was  no  evidence  where 
the  malt  in  the  bankrupt's  possession  on 
the  31st  of  December  came  from ;  thirdly, 
that  there  was  no  proof  of  any  appionl 
of  the  sample  of  the  malt.    And  he  ketly 
submitted,  as  to  both  barley  and  malt^ 
that  even  if  the  defendants  were  the  true 
owners,  the  barley  and  malt  were  in  the 
possession,  order  and  disposition  of  the 
bankrupt  as  reputed  owner  with  their 
consent.   Upon  this,  I  called  the  attention 
of  the  Solicitor- General  to  the  state  of 
the  evidence  on  this  last  point ;  and  he 
then  gave  a  considerable  body  of  evidence 
tending  to  shew  that  the  bankrupt  was  not 
the  reputed  owner  of  the  goods,  by  reason 
that  a  malting  agent  was  not  reputed  to 
be  an  owner  of  the  stock  on  his  piemises, 
it  being  well  known  to  all  persons  dealing 
in  the  market  that  he  was  merdy  an 
agent,  and  that  the  stock  was  the  pro- 
perty of  the  brewer,  for  whom  it  was  weB 
known  he  was  acting. 

I  held  that  the  questions  raised  as  to 
the  party  in  whom  the  property  in  the 
barley  and  malt  was,  as  also  that  of  order 
and  disposition,  were  for  the  jury;  of 
whom  I  asked  specific  questions,  which, 
with  the  answers  of  the  jury,  were  as 
follows : — 

1.  Was  it  the  intention  of  the  bank- 
rupt and  the  defendants,  as  evidenced  by 
the  agreed  course  of  dealing  between  them, 
that  the  property  in  the  barley  bought  by 
the  bankrupt  should  beoome  verted  m 
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the  defendants — (a)  at  the  time  of  the 
purchase  by  the  bankrupt,  or  (&)  on  the 
approval  of  the  sample,  or  (h^)  correspon- 
denoe  of  bnlk  with  sample,  or  (c)  on  pay- 
ment of  the  required  amounts,  or  {d)  at 
any  and  what  later  time  before  delivery 
to  the  defendants  ? — The  jury  answered 
all  these  questions  in  the  negative. 

2.  As  to  the  malt.  Was  it  the  in- 
tention that  the  malt  should  become  the 
property  of  the  defendants — (a)  at  its 
first  coming  into  existence  as  malt,  or  (h) 
on  payment  of  the  duty,  or  (e)  at  any 
later  stage  before  delivery? — The  jury 
answered  on  payment  of  duty. 

3.  Were  the  barley  and  malt  seized 
by  the  defendants,  or  any  and  what  part 
thereof,  any  portion  of  the  barley  or  malt 
bought  by  tne  bankrupt  referred  to  in 
your  previous  findings? — The  jury  an- 
swered to  this  that  there  was  no  evi- 
dence. 

4.  Were  the  goods  on  the  31st  of 
December  in  the  possession,  order  or  dis- 
position of  the  bankrupt  with  the  consent 
and  permission  of  the  defendants,  of  which 
goods  the  bankrupt  was  the  reputed 
owner  ? — The  jury  answered  to  this  that 
there  was  no  evidence. 

I  asked  the  jury  for  an  explanation  of 
their  last  answer,  and  they  added  the  fol- 
lowing special  finding :  '^  We  hold  that 
as  the  goods  in  the  possession  of  bank- 
rupt on  the  31st  of  December  cannot  be 
identified  for  lack  of  evidence,  we  cannot 
gay  whether  they  are  or  are  not  in  the  pos- 
session, order  or  disposition  of  the  bank- 
rupt with  the  consent  or  permission  of 
the  defendants." 

Upon  those  findings  I  abstained  from 
giving  any  judgment,  leaving  each  party 
to  move  for  what  they  might  consider 
themselves  entitled  to;  and,  thereupon, 
the  defendants  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had,  on  the 
grounds — first,  that  the  verdict  was 
against  the  weight  of  the  evidence,  and 
on  other  grounds  not  afterwards  pressed, 
but  amongst  others  on  the  ground  of  mis- 
direction in  not  directing  the  jury  that 
the  defendants  had  a  lien  in  equity  upon 
the  goods  to  their  full  value,  or  that  the 
bankrupt  was  trustee  of  the  goods  for  the 
defendimts.  The  mle  also  a&ed  that  the 
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judgment  should  be  entered  for  the  de- 
fendants. With  regard  to  the  alleged 
misdirection  in  not  holding  that  the  de- 
fendants were  entitled  to  a  lien,  or  that 
the  bankrupt  was  a  trustee  for  them,  no 
such  points  were  submitted  to  me  by  the 
Solicitor- General.  The  rule  was  argued 
before  my  brothers  Manisty,  Bowen  and 
myself,  during  the  last  sitting. 

In  reference  to  that  part  of  the  rule 
which  asks  that  the  verdict  may  be  set 
aside  and  a  new  trial  had,  if  the  ultimate 
result  of  the  rule  had  rested  upon  the 
points  raised  at  the  trial,  and  upon  which 
the  jury  pronounced  their  verdict,  I  should 
have  felt  myself  obliged  to  act  on  the 
verdict;  for,  although  the  questions  in- 
volved  were  nice  and  not  free  from  diffi- 
culty, there  was,  I  think,  evidence  upon 
which  the  jury  might  reasonably  have 
found  as  they  did.  But,  however  that 
may  be,  and  whether  the  legal  ownership 
of  the  barley  and  malt  was  vested  in  the 
bankrupt  or  not,  the  defendants'  counsel 
very  strongly  contended  that  they  were 
entitled  to  judgment  on  the  ground 
(which  was  not  raised  at  the  trial)  that 
from  the  course  of  business,  as  understood 
by  both  parties,  a  trust  and  confidence 
had  been  created  between  the  defendants 
and  the  bankrupt,  by  which  the  latter 
was  bound  to  appropriate  the  moneys 
advanced  to  him  in  the  cash  purchase  of 
barley  of  which  the  defendants  were  to 
approve,  and  which  barley  and  no  other 
was  afterwards  to  be  converted  into  malt 
for  their  specific  business  ;  and,  on  the  last 
occasion  that  the  case  was  before  us,  the 
reasonable  suggestion  of  the  Court,  that 
we  should  be  at  liberty  to  draw  any  infer- 
ences of  fact  not  inconsistent  with  the 
verdict,  having  been  with  great  propriety 
assented  to,  it  is  no  longer  necessary  to 
regard  the  question  between  the  parties 
as  resting  upon  the  grounds  urged  at  the 
trial,  but  we  are  at  liberty  to  give  judg- 
ment for  either  party  upon  any  ground 
which,  upon  the  evidence  not  in  contest, 
either  may  be  entitled  to.  Now  it  cannot, 
I  think,  be  doubted  that  a  trust  to  the 
effect  contended  for  by  the  defendants' 
counsel  was  impressed  upon  the  moneys 
advanced  by  the  defendants  to  the  bank- 
rupt, and  that  the  whole  course  of  con- 
duct on  the  part  of  the  bankrupt  amounted 
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to  an  engagement  with  the  defendants  so 
to  use  the  money,  and  not  to  apply  it  to 
any  other  purpose,  and  to  a  representation 
that  he  was  faithfully  performing  the 
trust.  It  must  be  recollected  that,  by 
the  very  terms  on  which  the  business  was 
conducted,  the  bankrupb  was  not  at  liberty 
to  buy  barley,  or  use  his  maltings,  for  any 
other  purpose  than  that  of  keeping  up  a 
regular  supply  of  malt  fit  for  the  defen- 
dants* business,  and  to  be  supplied  to 
them  from  the  barley  of  which  they  should 
have  approved,  and  he  was  not  acting  as 
malting  agent,  or  otherwise,  for  any  other 
brewer. 

It,  therefore,  seems  to  follow  that,  when, 
in  order  to  have  barley  on  his  premises 
to  malt  sufficient  in  quantity  to  repre- 
sent that  for  the  purchase  of  which  he 
ought  to  have  applied  the  monejF  which 
he  had  fraudulently  devoted  to  other 
purposes,  he  bought  and  brought  on  to 
the  malting  and  proceeded  to  convert 
into  malt  barley  otherwise  bought,  it  is 
an  irresistible  presumption  that  he  did  so 
with  the  object  and  intention  of  malting 
that  barley  and  supplying  it  as  malt  to 
the  defendants,  and  of  representing  to  them 
(as  he  in  fact  did  at  the  end  of  every 
season,  and  in  effect  whenever  upon  their 
visits  of  inspection  they  saw  barley  on 
the  premises)  that  the  barley  thus  bought 
was  bought  for  the  benefit  and  purposes 
of  the  defendants  in  lieu  of  that  which 
he  ought  to  have  applied  their  money  to 
the  payment  of,  and  that  he  thus  inten- 
tionally and  irrevocably  declared,  as  it 
seems  to  me,  that  he  held  that  substi- 
tuted barley  upon  the  original  trust  with 
which  the  defendants*  advances  were 
impressed,  and  upon  which  he  would  have 
held  barley  bought  with  their  money. 
That  the  defendants  so  understood  it  is 
clear ;  for  it  is  impossible  to  suppose  that 
they  would  have  continued  to  make 
further  advances  to  the  bankrupt  unless 
they  had  been  led  to  believe,  and  did 
believe,  that  the  money  they  had  already 
advanced  had  been  properly  applied,  that 
the  monthly  returns  were  true,  and  that 
the  barley  brought  on  to  the  malting 
from  time  to  time  was  that  for  the  pur- 
chase of  which  they  had  supplied  the 
money. 

At  least,  these  are  the  inferences  of 


fact  which  I  cannot  help  drawing ;  and,  if 
it  be  so,  it  is  not,  for  my  present  porposa, 
worth  whQe  enquiring  whether  or  not 
there  was  evidence  in  the  case  thai  all,  or 
any,  and  what  portion  of  the  barky  or 
malt  seized  by  the  defendants  on  the 
bankrupt*s  premises  had  been  aotmUf 
bought  with  the  money  supplied  by  the 
defendants  and  in  accordance  wiUi  the 
trust  For  it  has  long  been  an  aoknow* 
ledged  principle  that  the  Ckmrts  will, 
when  the  circumstances  justify  it,  pre* 
sume  that  property  bought  by  a  troatee 
empowered  to  lay  out  money  in  the  piut* 
chase  of  similar  property  has  beenbooglit 
with  the  trust  money,  and  that,  as  between 
him  and  the  Ge$tui  que  trttti^  it  wiH 
be  taken  that  he  has  bought  the  pro- 
perty for  the  purposes  of  his  trust ;  and 
this  is  so,  not  only  when  the  question 
arises  between  the  cestui  que  trust  and  the 
trustee,  but  also  when  it  arises  between 
the  former  and  any  representative  of  the 
lattor  whether  by  death  or  bankraptoj; 
and  that  the  property  is  as  muoh  im- 
pressed with  the  trust  in  the  bands  of 
either  executor  or  trustee,  and  does  not 
form  part  of  the  general  estate  to  be  ad- 
ministered, but  is  the  property  of  the 
defrauded  cestui  que  trust.  The  trostee 
in  bankruptcy,  or  executor,  who  derivei 
the  property  by  bankruptcy  or  through 
death  can  be  in  no  better  plight  than  the 
person  he  represents  would  have  been, 
and  holds  it,  when  it  comes  to  his  handa, 
in  trust  for  and  applicable  to  the  same 
purposes  as  the  person  he  represents  held 
it  for — Taylor  v.  Plumer  (3). 

I  consider,  therefore,  that  all  the  bariej 
and  malt  which  was  seized  by  the  defm- 
dants,  even  if,  as  found  by  the  jury,  the 
legal  property  in  it  was  in  the  bankrupt, 
and  whether  the  whole  or  any  part  of  it 
had  been  bought  by  the  bankrupt  on 
credit  or  not — inasmuch  as  it  was  not  in 
value  sufficient  to  cover  the  advanoea 
made  by  the  defendants — was  held  by  the 
bankrupt  upon  the  trust  for  the  diefen^ 
dauts  which  he,  in  effect,  by  his  oondnot 
had  declared  it  to  be  held  upon. 

The  product  of,  or  substitute  for,  any 
property  subject  to  a  trust  follows  the 
nature  of  the  original  property ;  and  the 

(3)  3  M«  &  &  66d« 
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apt  ooold  not  have  been,  nor  can 
pmeeDtatiye,  the  plaintiff,  as  trustee 
I  estate,  be  heard  to  allege  or  per- 

I  to  avail  himself  of  the  bankrupt's 
rand  and  abuse  of  trust  to  defeat 
He  of  his  cestui  que  trust, 

th  regard  to  the  question  raised  as 
e  barley  haying  been  in  the  order 
isposition  of  the  bankrupt,  I  am  of 
m  that  the  evidence  on  the  part  of 
efendants  clearly  shews  that  the 
•apt  was  not  the  "  reputed  '*  owner, 
bat  no  title  therefore  passes  to  the 
iiff  under  the  5th  sub- section  of 
n  15  of  the  Bankruptcy  Act  of  1869. 
my  brothers  concur  in  the  result  at 

I I  have  arrived,  although  they  will 
as  their  own  views,  the  consequence 
at  the  defendants  are  entitled  to 
aent  with  costs. 

HISTT,  J. — ^The  plaintiff  is  the  trustee 
.6  estate  of  one  John  Fairman,  a 
rapt,  who  for  many  years  was  malt- 
gent  for  the  defendants,  the  well- 
n  brewers,  Truman,  Hanbury,  Bux- 
fc  Co.  Fairman  acted  as  malting 
\  for  the  defendants  exclasively.  He 
nded  on  the  31st  of  December,  1878, 
ras  adjudicated  bankrupt  on  the  14th 
anuary,  1879.  The  business  of 
ng  for  the  defendants  was  carried 
r  Fairman  at  Bishop's  Stortford,  and 
al  other  places.  It  is  not  necessary 
le  to  describe  the  course  of  business 
3en  the  defendants  and  the  bank- 
my  brother  Field  having  fully  done 
)n  the  31st  of  December,  1878,  when 
oan  absconded,  there  was  in  the 
ngs  barley  of  the  value  of  over 
•Ol.,  and  malt  of  the  value  of  over 
K)2.  The  defendants  had  paid  the 
B  duty  upon  part  of  this  malt.  The 
upon  which  the  duty  was  paid  was 
B  value  of  about  14,000Z.  During 
)nr  months  ending  the  31st  of  De- 
*er,  1878,  the  defendants  had  paid  to 
nan  (by  placing  it  to  his  credit  with 
MUikers)  121,000Z.,  which  was  more 
sufficient  to  cover,  not  only  the 
of  all  the  barley  which  he  led  the 
idants  to  believe  that  he  had  pur- 
)d  for  them  during  that  time,  in- 
ng  what  was  in  the  maltings  when 
Miconded,  but  also  his  commission  on 
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all  the  malt  which  he  led  the  defen- 
dants to  believe  that  he  made  for  them 
during  that  time,  including  the  malt 
which  was  upon  the  premises  when  he 
absconded.  Between  the  time  when  Fair- 
man  absconded,  and  by  so  doing  com- 
mitted an  act  of  bankruptcy — ^namely,  the 
31st  of  December,  1878 — and  the  time 
when  he  was  adjudicated  a  bankrupt 
(14th  of  January,  1879),  the  defendants 
took  possession  of  all  the  barley  and  malt 
which  was  in  the  maltings,  and  hence  the 
present  action  by  the  plaintiff  as  trustee 
of  Fairman's  estate.  After  the  bank- 
ruptcy, the  defendants  discovered  that 
Fairman  had  been  practising  upon  them 
a  system  of  deceit  and  fraud  for  several 
years,  by  buying  upon  credit  large  quan- 
tities of  barley  other  than  that  of  which 
he  had  submitted  samples,  and  at  prices 
below  those  stated  in  his  accounts, 
and  also  by  buying  considerable  quan- 
tities of  malt  in  lieu  of  malt  which  he 
professed  to  have  made  upon  the  pre- 
mises. By  these  means,  the  bankrupt 
defrauded  the  defendants  of  upwards  of 
100,000Z.,  without  taking  into  account 
the  57,000Z.  worth  of  barley  and  malt 
which  is  the  subject  of  the  present  dis- 
pute. He  also  at  the  time  of  his  abscond- 
ing owed  a  large  sum — about  40,000Z. — 
to  farmers  and  dealers  of  whom  he  had 
bought  barley  and  malt  on  credit.  The 
defendants  have  paid  all  the  farmers, 
protesting  at  the  same  time  that  they 
were  not  under  any  obligation  to  do  so, 
but  they  have  refused  to  pay,  and  have 
not  paid,  the  dealers. 

The  question  in  the  cause  is,  Whether 
the  plaintiff,  as  trustee  of  Fairman's  es- 
tate, is  entitled  to  the  barley  and  malt 
which  was  taken  possession  of  by  the 
defendants  as  already  mentioned,  or  any 
part  of  it.  The  case  came  on  for  trial 
before  Mr.  Justice  Field  and  a  special 
jury  at  the  Guildhall  in  London,  in  May, 
1880,  when  the  learned  Judge  left  several 
questions  to  the  jury.  My  brother  Field 
has  already  stated  what  these  questions 
and  the  answers  to  them  were,  and  1  need 
not  repeat  them.  According  to  these 
findings,  the  property  in  the  whole  of  the 
barley  (value  about  22,000Z.),  and  in  the 
part  of  the  malt  on  which  the  excise 
duty  had   not  been  paid   (value  about 
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21,000^.),  was  in  Fairman,  while  the  pro- 
perty in  the  malt  npon  which  duty  had 
been  paid  (valae  about  14,000^)  was  in 
the  defendants.  The  learned  Judge  re- 
served the  case  for  further  consideration. 

In  June,  1880,  the  defendants  obtained 
a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial 
had,  on  the  grounds — first,  that  the  ver- 
diet  was  against  the  weight  of  the  evi- 
dence ;  secondly,  that  the  learned  Judge 
misdirected  the  jury  in  not  directing  a 
verdict  for  the  defendants,  and  in  direct- 
ing the  jury  that  there  was  any  evidence 
in  support  of  the  plaintiff's  case,  and  that 
there  was  evidence  that  the  property  in 
the  goods  had  not  passed  to  the  defen- 
dants, and  that  the  burden  of  proving 
the  identity  of  the  goods  was  upon  the 
defendants,  and  that  the  acts  or  admis- 
sions of  the  bankrupt  were  not  evidence 
against  or  binding  upon  the  trustee,  and 
in  not  directing  the  jury  that  the  defen- 
dants had  a  lien  in  law  or  in  equity  upon 
the  goods  for  their  full  value,  or  that  the 
bankrupt  was  trustee  of  the  goods  for 
the  defendants ;  or  why  judgment  should 
not  be  entered  for  the  defendants.  The 
plaintiff  moved  for  judgment  in  his  favour 
for  the  value  of  both  the  barley  and  the 
nmlt. 

The  defendants'  rule  and  the  plaintiff's 
motion  came  on  together  for  argument. 
It  was  agreed  that  the  Court  should  have 
power  to  draw  inferences  of  fact  not 
inconsistent  with  the  findings  of  the  jury. 

In  my  view  of  the  case,  it  is  immaterial 
whether  the  property  in  the  goods  was 
vested  in  Fairman  or  the  defendants, 
because,  having  regard  to  all  the  circum- 
stances of  this  case,  I  am  of  opinion,  and 
I  find  as  a  fact,  that  Fairman  held  both 
the  barley  and  the  malt  as  agent  of,  and 
in  trust  for,  the  defendants ;  consequently, 
subject  to  the  question  of  reputed  owner- 
ship to  which  I  shall  presently  advert, 
neither  the  barley  nor  the  malt  would 
pass  to  the  plaintiff.  A  trust,  or,  in  other 
words,  a  beneficial  interest  in  personal 
property,  unattended  with  possession  or 
the  legal  ownership  of  it,  need  not  be 
created  by  writing,  seeing  that  chattels 
personal  are  not  within  the  Statute  of 
Frauds — McFadden  v.  Jenkins  (4).    Such 

(4)  1  Ph.  167;  12  Law  J,  Kep.  Chancs.  146. 


a  trust  may  be  either  express  or  im- 
plied, an  implied  trust  being  founded 
upon  an  unexpressed  but  presumable  ia> 
tention  of  the  parties  having  regard  to  all 
the  circumstances  of  each  case. 

An  implied  trust  and  an  express  tmit 
stand  upon  the  same  footing,  and,  subject 
to  any  questions  of  reputed  owneiuip, 
are  alike  sufficient  to  prevent  personal 
property  passing  to  a  trustee  in  bank- 
ruptcy— see  sub-section  1  of  seotion  15  of 
the  Bankruptcy  Act,  1869,  and  the  follow- 
ing  cases  :  Godfrey  v.  Fwrzo  (5),  Ta^hr  ?. 
Flum&r  (3),  Th(m'p8<m  v.  CHles  (6),  Wft 
V.  OaHland  (7),  In  reHaOeU's  E$taU{ii). 

I  fail  to  see  any  difference  between  the 
case  of  an  agent  entrusted  with  goods 
for  the  purposes  of  sale  and  an  agni 
entrusted  with  goods  for  any  other  pa^ 
pose,  such  as  that  of  converting  htakf 
mto  malt  for  his  principal — eeeper  Jessd, 
M.B.,  In  re  HaUett's  Estate  (8). 

It  was  contended  on  the  part  of  tlie 
plaintiff  that,  inasmuch  as  part  of  the 
barley  in  question  was  bought  by  the 
bankrupt  on  credit,  and  was  not  the  iden- 
tical barley  of  which  samples  had  been 
shewn  to  the  defendants,  and  inasmndi 
as  the  part  so  bought  was  mixed  with  and 
could  not  be  distinguished  from  the  other 
part  which  was  bought  according  to  in- 
structions  and  paid  for  out  of  defendants' 
money,  the  whole  belonged  to  Fairman, 
and  passed  to  the  plaintiff  as  the  trostee 
of  his  estate. 

It  was  also  contended  that  the  whde 
of  the  malt  belonged  to  Fairman,  and 
passed  to  the  plaintiff,  because  part  of  it 
had  been  bought  by  the  bankrupt,  and 
was  not  made  with  barley  purchased  pur- 
suant to  the  defendants'  instructions,  and 
because  the  part  so  bought  was  mixed 
with  and  undistinguishable  from  the  re- 
mainder. 

It  seems  to  me  that  there  are  several 
answers  to  these  contentions.  One  is 
that,  as  against  an  innocent  person,  no 
one  can  set  up  his  own  fraud  or  miscon- 
duct as  a  defence.     Fairman,  by  his  con- 

(6)  3  P.  Wms.  186. 

(6)  2  B.  &  C.  422. 

(7)  2  Hem.  &  M.  417  ;  34  Law  J.  Rcp.Chanc 
301. 

(8)  49  Law  J.  Kep.  Chanc.  415 ;  Law  Bep.  13 
Ch.  D.  696. 
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and  representations,  induced  the 
idants  to  believe  that  the  barley 
h  was  from  time  to  time  broaght 
bhe  maltings  was  purchased  for  them ; 
bhe  defendants,  believing  such  to  be 
Bct,  made  him  payments  from  time 
me  which  were  more  than  sufficient 
rev  the  price  of  the  whole  of  it.  He, 
)fore,  could  not  have  been  heard  to 
ihat  he  did  not  hold  the  barley  for 
I  as  their  malting  agent — see  Oarr  v. 
London  and  North  Western  Railway 
pony  (9). 

lother  answer  is,  that  when  the  pro- 
r  in  the  possession  of  an  agent  who 
nes  a  bankrupt  is  not  the  identical 
arty  entrusted  or  intended  to  be  en- 
ed  to  him,  but  has  been  acquired  by 
in  lieu  of  such  property,  the  property 
xraired  does  not  pass  to  the  trustee 
.xikruptcy — see  Taylor  v.  Plumer  (3). 
case  is  also  an  authority  for  the  pro- 
ion  that,  apart  from  statutory  pro- 
Q  (such  as  that  relating  to  reputed 
nrship),  the  trustee  of  a  bankrupt  is 
a  any  better  position  than  the  bank- 
himself  as    regards  the  rights    of 

parties — -per  Lord  Ellenborough, 
at  p.  578 ;  and  see  per  Lord  Justice 
«  in  delivering  the  considered  judg- 
I  of  the  Court  of  Appeal — In  re  MaplO' 
(10).  A  third  answer  is,  that,  even 
e  trustee  would  have  been  entitled 
e  part  of  the  barley  and  of  the  malt 
ht  by  the  bankrupt  in  breach  of  his 
,  provided  it  had  been  kept  separate 
the  rest  or  could  otherwise  be  iden- 
.  (which  I  deny),  he  is  not  so  entitled 
r  the  circumstances,  it  being  well 
id  that  if  an  agent  or  trustee  mixes 
property  with  his  own  so  that  he  is 
le  to  distinguish  which  is  his  own, 
fhole  will  be  treated  as  trust  pro- 
%  subject  to  any  equitable  claim 
li  the  agent  or  trustee  may  be  able 
itablish— see  Spence  v.  The  Union 
ne  Insurance  Company  (11),  In  re 
rU^s  Estate  (8).  In  the  present  case 
clear  that  neither  the  bankrupt  nor 

44  Law  J.  Rep.  C.P.  109;  Law  Rep.  10 

107. 

I  46  Law  J.  Rep.  Bankr.  14 ;  Law  Rep.  4 

15a 

)  87  Law  J.  Rep.  C.P.  169;  Law  Rep.  8 
27. 
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the  plaintiff,  as  his  representative,  could 
establish  an  equitable  claim  to  any  part 
either  of  the  barley  or  the  malt. 

Another  ground  upon  which  the  plain- 
tiff claims  to  be  entitled  to  the  barley  and 
the  malt  is  that  at  the  time  of  Fairman's 
bankruptcy  the  goods  were  in  Fairman's 
possession,  order  and  disposition  as  re- 
puted owner  with  the  consent  of  the 
defendants  as  true  owners,  within  the 
meaning  of  sub-section  5  of  the  15th  sec- 
tion of  the  Bankruptcy  Act,  1869.  As- 
suming the  law  to  be  as  contended  by  the 
plaintiff's  counsel,  namely,  that  if  the 
defendants  had  only  an  equitable  title  to 
the  goods  they  were  the  true  owners 
within  the  meaning  of  the  statute,  so  that 
the  question  of  Fairman's  reputed  owner- 
ship arises — see  In  re  Jackson  (12)— still 
that  question  is  one  of  fact — see  Ex  parte 
Oouston  (13) ;  and,  having  regard  to  all 
the  circumstances  of  this  case,  and  the 
evidence  adduced  on  the  part  of  the  de- 
fendants, 1  have  no  hesitation  in  finding 
as  a  fact  that  the  goods  were  not,  nor  was 
any  part  of  them,  in  the  possession,  order 
or  disposition  of  Fairman  as  reputed 
owner  with  the  consent  of  the  defendants 
as  true  owners.  All  the  large  brewers 
have  malting  agents.  Fairman  was  well 
known  to  be  the  malting  agent  for  the 
defendants,  and  for  no  one  else,  and  1 
cannot  believe  that  a  single  person  who 
had  dealings  with  him  supposed,  or  could 
reasonably  have  supposed  for  a  moment, 
that  he  was  the  owner  of  either  the 
35,000Z.  worth  of  malt  or  the  22,000Z. 
worth  of  barley  which  was  in  the 
maltings. 

It  only  remains  for  me  to  notice  the 
answers  of  one  of  the  defendants  (Mr. 
Pryor)  to  certain  interrogatories  which 
were  administered  to  him  in  an  action 
which  was  brought  by  Messrs.  Few  & 
Thoday,  who  were  com  merchants, 
against  the  present  defendants.  The 
action  was  brought  to  recover  the  piice 
of  a  quantity  of  barley  which  Few  & 
Thoday  alleged  Fairman  had  bought  of 
them  as  agent  for  the  defendants.  The 
defendants  denied  that  Fairman  bought 

(12)  40  Law  J.  Rep.  Bankr.  67;  Law  Rep.  12 
£q.  354. 

(18)  42  Law  J.  Rep.  Bankr.  60;  Law  Rep.  8 
ChABC.  App.  620. 
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the  barley  on  their  credit,  and,  on  the 
contrary,  insisted  that  he  had  no  antho- 
rity  to  pledge  their  credit  for  it,  the 
arrangement  with  him  being  that  he  was 
to  bny  barley  in  his  own  name  and  not  as 
their  agent,  they  keeping  him  in  fnnds  to 
enable  him  to  pay  for  it  in  cash  when  it 
was  brought  into  the  maltings.  The 
object  of  the  interrogatories  was  to  obtain 
admissions  which  would  fix  the  defendants 
as  undisclosed  principals,  and  the  answers 
were  artfally  framed  to  meet  equally  art- 
ful interrogatories.  Some  of  the  answers 
were  far  from  bein?  ingenuous,  but  I  fail 
to  see  how  in  any  view  they  can  assist  the 
present  plaintiff.  1£  they  were  true,  then 
the  property  in  the  barley  vested  in  Fair- 
man  in  the  first  instance,  and  accordinsr 
to  the  finding  of  the  jury  it  remained 
vested  in  him  down  to  the  time  of  his 
bankruptcy,  but  nevertheless,  in  my 
opinion,  he  held  it  on  trust  for  the  defen- 
dants. If,  on  the  other  hand,  the  answers 
were  false,  and  the  property  was  vested 
in  the  defendants,  the  verdict  is  wrong 
and  ought  to  be  set  aside. 

It  is  conceded  by  the  plaintiff  that,  sub- 
ject to  the  question  of  reputed  ownership, 
the  defendants  are  entitled  to  judgment 
as  regards  the  malt  on  which  they  had 
paid  the  excise  duty  ;  but,  for  the  reasons 
which  I  have  given,  I  am  of  opinion  that 
the  plaintiff's  motion  for  judgment  should 
be  dismissed  with  costs,  and  that  judg- 
ment should  be  entered  for  the  defendants 
for  the  whole  of  the  goods  (both  barley 
and  malt)  with  costs. 

BowEN,  J. — The  facts  of  this  case  have 
been  stated  so  fully  by  my  learned  brothers 
Field  and  Manisty  that  it  becomes  un. 
necessary  for  me  to  restate  them. 

I,  also,  am  of  opinion  that  judgment 
should  be  entered  for  the  defendants  ;  and 
the  reasons  for  my  arriving  at  this  view 
are  substantially  those  stated  by  my 
brother  Field. 

It  is  perfectly  true  that  there  is  no 
evidence  to  shew  that  any  portion  of 
the  specific  barley  seized  by  the  defen- 
dants, and  in  question  in  this  action,  was 
barley  actually  bought  by  the  bankrupt 
with  the  defendants*  money.  But  it  was 
proved,  and  not  disputed,  that  the  bank- 
rnpt  had  no  right,  as  between  himself 
and  the  defendants,  to  have  upon  his 


premises  barley  which  was  not  so  bonghi 
The  barley  actnially  there,  if  not  pnichased 
by  means  of  the  defendants'  funds,  was 
fraudulently  substituted  by  tiie  baokrapt 
in  the  place  of  the  barley  that  should 
have  been  so  purchased ;  and  I  think  that 
neither  he  nor  his  trustee  in  bankraptcy 
can  stand  in  a  better  position,  towards  tb« 
defendants,  in  respect  of  the  barley  in 
fact  on  the  premises,  than  if  it  was  barlej 
acquired  by  the  honest  expenditure  of  the 
moneys  furnished  to  him.  The  onlj 
question,  accordingly,  which  seems  to  me 
to  be  left  is  the  question  whether,  if  the 
barley  in  question  had  been  (as  it  should 
have  been)  purchased  by  the  bankrupt 
out  of  such  moneys,  the  trustee  oonld  nov 
claim  it  against  the  defendants. 

I  will  assume,  for  the  purpose  of  thii 
argument,  and  in  accordance  with  the 
findings  of  the  jury,  that  the  legal  owbbn 
ship  in  the  barley  bought  remamed  in  the 
bankrupt  till  the  payment  of  the  dufyon 
the  malt.  I  entertain  grave  doabis 
whether  this  is  the  correct  view  of  the 
transactions  between  them ;  but  I  wiD 
assume,  for  the  purposes  of  argument,  that 
it  is  so. 

I  am,  nevertheless,  of  opinion,  even  it 
the  legal  property  in  the  barley  purchased 
by  the  means  of  the  moneys  supplied  by 
the  defendants  would  not  have  vested  in 
the  defendants,  and  whether  the  bankrapt 
would  have  held  such  barley  as  trustee 
for  them,  or  not,  to  the  full  extent  of  its 
value,  that  still  they  would,  at  least,  have 
had  a  charge  upon  such  purchased  barley 
to  the  extent  of  the  moneys  they  had 
advanced. 

At  the  end  of  every  month  the  bank- 
rupt forwarded  to  the  defendants  a 
monthly  statement,  which  represented 
that  the  moneys  which  had  been  supplied 
to  him  had  been,  in  fact,  expended  on  the 
specific  purchases  therein  detaQed,  and 
that  the  barley  so  purchased  had,  in  fect^ 
been  delivered  to  and  appropriated  by  him 
for  the  purpose  of  the  msJting.  Evei^ 
month  the  defendants  went  through  this 
statement  with  the  bankrupt,  with  the 
object  of  distinguishing  the  quantities  of 
barley  to  be  forwarded  respectively  to 
Burton  and  to  London  ;  and  copies  of  this 
monthly  statement  were  regularly  entered 
in  the  defendants'  ledger,  for  the  purpose 
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of  the  final  settlement  of  accounts  be- 
tween tbem  and  him.  It  is  impossible  to 
doubt  that  it  was  on  the  faith  of  the 
acenracy  of  these  represent-ations,  con- 
tained in  the  monthly  statements,  that 
the  defendants  both  allowed  the  bankmpt 
to  retain  the  moneys  he  had  actually 
received  and  continued  their  advances  to 
him.  It  appears  to  me  that  both  parties 
meant  that  the  specific  barley  purchased 
by  the  bankrupt,  and  brought  upon  his 
premises,  should  be  appropriated  to  the 
purposes  of  the  malting,  and  should  not 
be  parted  with  by  the  bankmpt  to  other 
persons,  but  should  remain  as  a  security 
to  the  defendants  for  the  advances,  even 
if,  as  the  jury  have  found,  it  was  not 
meant  to  become  the  absolute  property  of 
the  defendants.  If  this  be  the  true  effect 
of  the  transactions,  it  seems  to  me  that 
the  bankrupt,  by  fraudulently  substituting 
for  the  barley  which  ought  to  have  been 
so  bought  other  barley  which  was  pur- 
chased by  him  in  other  ways,  cannot  get  rid 
of  the  oharffe  which  it  was  the  intention 
of  the  parties  to  create.  This  point  was 
not  made  at  the  trial ;  and  the  jury  there^ 
fore,  necessarily,  received  no  direction  upon 
it.  I  should  have  great  doubt  and  hesi- 
tation whether,  on  this  ground,  the  case 
could  escape  being  sent  down  for  a  new 
trial,  whatever  the  inconveniences  and 
expense  of  such  a  course.  But  the  parties 
have  agreed  that  the  Court  should  draw 
all  inferences  of  fsict  which  are  not  incon- 
sistent with  the  findings  of  the  jury ;  and 
I  have  no  hesitation  in  drawing  the  infer- 
ence that  the  intention  of  the  parties  was 
what  I  have  said.  Such  a  charge  would, 
I  think,  not  be  destroyed  in  any  way  by 
the  bankruptcy,  nor  be  affected  by  the 
reputed  ownership  clause  of  the  Bank- 
mptcy  Act,  on  which  part  of  the  case  I 
have  nothing  to  add  to  what  has  been 
said  already  by  my  brothers  Field  and 
Manisty. 

Jvdgmentfor  the  defendants. 

Solicitors— W.  P.  Slater,  for  plaintiff;  Clapham  & 
fitch,  for  defendants. 


MICHAELMAS  1880  to  MICHAELMAS  1881. 


643 


[IN  THE   COURT  OF  APPEAL.] 
{Appeal  from  the  Queen's  Bench  Division,) 

WRIGHT  V.    MARWOOD   AND 

OTHERS. 

GORDON  V.    MARWOOD  AND 

OTHERS.* 


1881. 

March  15. 
May  16. 


Shipping  —  Qeneral  Average  —  JDe^k 
Cargo — Jettis&n — OontrihiUion. 

The  defendants^  shipowiiers,  contracted 
with  the  plaintiff  to  carry  his  cattle,  on 
dechjfrom  New  York  to  Furff^mouth.  No 
custom  to  carry  cattle  on  deck  existed. 
During  the  voyage  the  ship  cncoimtered 
heavy  weather ^  and  the  master  made  a 
'proper  and  necessary  jettison  of  the  cattle  : 
— Held  (reversing  the  judgment  of  the 
Qusen's  Bench  Division)^  that  the  'plaintiff 
was  not  entitled  to  contribution  fnm.  the 
defendants  in  respect  of  his  loss  either  by 
way  of  general  average  on  ship,  freight 
and  cargOy  or  as  a  particular  right  to  con- 
tribution from  the  defendants  alone. 

Argument  of  rule  nisi  granted  by  the 
Court  of  Appeal.  The  two  actions  were 
brought  to  recover  a  general  average  con- 
tribution from  the  defendants  in  respect 
of  the  loss  of  the  plaintiff's  cattle,  which 
were  jettisoned  wnilst  being  carried  on 
the  defendants'  ship.  The  same  question 
was  raised  in  both  cases,  at  the  trial  be- 
fore Brett,  L.  J.,  with  a  jury.  The  follow- 
ing facts  were  proved  in  Wright  v.  Mar- 
wood  and  Others : — 

The  plaintiff  was  a  cattle  dealer  carry- 
ing on  business  in  Canada,  and  the  de- 
fendants were  the  owners  of  the  steamship 

Gladys. 

In  April,  1878,  the  Gladys  was  lying  in 
the  port  of  New  York,  and  the  defen- 
dants, through  agents,  entered  into  the 
following  written  agreement  with    the 

plaintiff:— 

"  It  is  this  day  mutually  agreed  between 
Joshua  S.  Tucker  &  Co.,  agents  of  the 
British  steamer  Gladys,  now  lying  in  the 
port  of  New  York,  of  the  first  part,  and 
George  Wright,  party  of  the  second  part, 
that  the  party  of  the  first  part  agrees  to 
let  to  the  party  of  the  second  part  the 
npper  deck  of  the  steamer  Gladys,  except 

»  Cbrafli  Lord  Coleridge,  C. J.  ;Baggallay,L,  J 
and  BiamweU,  L.J. 
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BO  much  as  is  necessary  for  the  proper 
working  of  the  vessel,  in  the  master's 
judgment,  for  a  cargo  of  cattle  to  be 
landed  at  Portsmouth,  England ;  and  the 
partj  of  the  second  part  agrees  to  furnish 
the  said  vessel  not  exceeding  one  hundred 
(100)  head  of  cattle,  or  as  many  as  the 
master  decides  to  take,  and  to  pay  the 
said  vessel  in  advance,  on  signing  bills  of 
lading,  the  sum  of  four  pounds  fifteen 
shillings  (4Z.  15^.)  per  head.  Vessel  not 
responsible  for  mortality  or  accident  of 
any  nature  or  kind,  and  only  to  supply 
necessary  water  for  the  cattle,  the  party 
of  the  second  part  furnishing  fodder, 
fittings  and  attendants.  Vessel  giving 
free  passage  and  victaals  to  attendants, 
not  exceeding  five,  and  cabin  passage  and 
fare  for  one  superintendent. 

''  The  said  party  of  the  second  part  also 
agrees  to  pay  the  master  a  gratuity  of 
twenty  pounds  (20Z.)  Br.  stg.  on  signing 
bills  of  lading. 

^  Cattle  to  be  put  on  board  and  landed 
at  risk  and  expense  of  party  of  second 
part,  and  to  be  taken  from  alongside 
vessel  immediately  on  arrival  at  Ports- 
mouth. 

"  New  York,  17th  of  April,  1878." 

The  plaintifE,  on  the  25th  of  April,  1878, 
shipped  fifty-three  head  of  cattle  on  board 
the  Oladys,  under  the  agreement.  When 
the  shipment  was  made  the  defendants' 
agents  gave  a  bill  of  lading  to  the  plain- 
tiff, providing  that  the  cattle  should  be 
delivered  in  good  order  and  condition, 
'*  the  dangers  of  the  seas  only  excepted," 
and  in  the  margin  was  a  note,  '*not 
accountable  for  mortality,  or  for  any  ac- 
cident or  injury  of  any  kind  or  nature 
whatever."  The  Gladys  commenced  her 
voyage  on  the  28th  of  April,  and,  the  ship 
having  encountered  very  heavy  weather, 
the  master  threw  overboard  the  whole  of 
the  plaintiff's  cattle. 

At  the  trial  before  Brett,  L.  J.,  with  a 
jury,  it  was  admitted  that  the  master  was 
justified  in  making  the  jettison,  which 
was  necessary  for  the  reasonable  safety 
of  the  ship. 

No  evidence  was  given  of  any  custom 
allowing  cattle  to  be  carried  as  a  deck 
cargo. 

Prett,  L.J.,  considered  himself  bound 


by  the  authority  of  Johnson  v.  Ohapman 
(1),  and  directed  the  jury  to  find  for  the 
plaintiff,  and  gave  judgment  for  him  in 
each  case. 

The  defendants  moved  for  a  rule  for  a 
new  trial  in  the  Queen's  Bench  Diyision, 
but  the  Court  (Lush,  J.,  and  Manisty,  J.) 
thought  the  case  was  governed  in  prin- 
ciple by  Johnson  v.  Chapman  (1),  and  re- 
fused a  rule. 

The  Court  of  Appeal  granted  a  role 
nisi  for  a  new  trial,  on  the  g^und  of  niis- 
direction  of  the  learned  Judge  in  telling 
the  jury  that,  under  the  contract,  the 
plaintiff  was  legally  entitled  to  claim  a 
general  average  contribution  firomthe  de- 
fendants in  respect  of  the  loss  occasioned 
by  the  jettison  of  the  cattle. 

0.  BusseU  and  Bigham  now  shewed  cause. 
— First,  the  fact  that  the  cattle  woe 
carried  on  deck  does  not  restrain  the  de- 
fendants firom  liability  to  contribute  to 
general  average.    It  was  formerly  sup- 
posed that  no  deck  cargo  ought  to  be 
carried,  and  that,  if  carried,  no  claim  &r 
contribution  could  be  sustained,  the  reaaon 
being  that  such  cargo  adds  to  the  dan^ 
of  navigation,  and  impedes  the  workmg 
of  the  ship,  and  is  liable  to.be  washed 
overboard — 2  Parsons  on  Marine  Intuit' 
ancCf  p.  218.    But  exceptions  have  arisen 
with  respect  to  ships  carrying  certain 
descriptions  of  goods  to  and  from  foreign 
ports,   and    also  with  respect    to   ships 
engaged  in   making   coasting   voyages. 
Wherever,  by  custom,  cargo  may  be  car- 
ried on  deck  the  shipowner  is  liable  to  a 
general  average  contribution,  because  the 
contract  must  be  taken  to  have  been  made 
with  reference  to  the  custom — 2  Farsont 
an  Marine  Insurance^  p.  224,  Da  Oosta  v. 
Edmtmds  (2),  Oould  v.  Oliver  (3),  Johnsw 
V.  Chapman  (1).    The  last  case  is  exactly 
in  point.     Where  the  contract  expressly 
provides  that  goods  shall  be  carried  on 
deck,  as  it  does  here,  the  shipowner  is 
clearly  liable  to  general  average,  and  this 
case  is  stronger  than  where  the  goods  are 
carried  under  a  custom  to  cany  on  deck. 

(1)  19  Com.  B.  Bep.  N.a  563 ;  35  Law  J.  Bep. 
C.P.  23. 

(2)  4  Gampb.  142. 

(3)  4  Bing.  N.C.  134. 
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9  is  nothing  illegal  in  carrying  goods 
Kjk — MHwa/rd  v.  Hibhert  (4). 
oondlj,  if  liability  to  a  general  average 
ibation  is  established,  it  is  sabmitted 
at  least  the  ship  and  shipowner's 
bt  is  liable  to  contribute.  There  is 
round  for  contending  that  owners  of 
>  below  deck  are  liable,  if  they  were 
arties  to  the  contract  under  which 
foods  in  question  were  carried  on 
,  and  had  no  notice  or  knowledge  of 
contract.  The  defendants  are  not 
led  to  take  into  account  the  value  of 
oods  carried  under  deck  in  order  to 
1  the  amount  of  their  contribution, 
irdly,  the  defendants  are  not  relieved 
liability  by  the  clause  in  the  bill  of 
g,  ''not  accountable  for  mortality, 
r  any  accident  or  injury  of  any  kind 
ature  whatever" — Schmidt  v.  The 
I  M(mI  Steamship  Company  (5), 
668  y.  AUen  (6). 

njcmUn  and  Myhurgh  supported  the 
—The  defendants  are  not  liable  to 
^neral  average  contribution  for  the 
of  the  cattle.  The  only  exceptions 
)mle  that  the  owner  of  goods  carried 
9ck  is  not  entitled  to  any  general 
kge  contribution  in  case  of  the  jettison 
9  goods,  are,  where  there  is  a  custom 
ffiy  the  goods  on  deck,  or  where  the 
B^  is  a  coasting  voyage  only, 
authorities  cited  for  ihe  plaintiff 
with  these  exceptions  to  the  general 
and  were  decided  upon  the  question 
her  the  exceptions  ought  to  have 

pleaded  or  not.  In  Johnson  v. 
m4»n  (I)  it  was  not  necessary  to 
.6  the  question  under  consideration 

because  the  point  was  abandoned 
>ansel.  The  decision  of  Willes,  J., 
therefore  obiter  dictum.  Both  /oAn- 
.  Chapman  (1)  and  Milward  v.  Hib- 
[4i)  are  in  the  defendants'  favour,  in 
r  as  they  state  the  general  rule  that 
•  is  no  general  average  contribution 
aspect  of  goods  carried  on  deck. 
9y  v.  Milward  (7)  also  turns  upon  a 
ion  of  pleading,  but  is  really  in  favour 

dQ.6.  Bep.  120;    11  Law  J.   Rep.  Q.B. 

46  Law  J.  Rep.  Q.6.  646. 

49  Law  J.  Rep.  Q.B.  201 ;  Law  Rep.  6  Q.B. 

Jo.  ft  Oa.  (Ir.)  224. 
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of  the  defendants.  The  goods  here  were 
not  lost  by  perils  of  the  sea,  but  through 
being  carried  on  deck,  and  the  plaintiff 
does  not  set  up  any  custom.  The  general 
rule  therefore  prevails.  The  text- writers 
are  all  against  the  view  which  the  plain- 
tiff contends  for — 2  Amould  mi  Ma/rine 
Insurance,  pt.  3,  c.  iv.  p.  824 ;  1  Park  on 
Insurances,  c.  vii.  pp.  284,  285 ;  2  PhiU 
lips  on  Insurances,  c.  xv.  s.  2,  par.  1282 ; 
2  Parsons  on  Marine  Insurance,  c.  v. 
s.  3,  p.  217.  According  to  the  American 
authorities  deck  cargoes  are  not  the  sub- 
ject of  general  average — Smith  v.  Wright 
(8),  The  Paragon  (9).  The  laws  of 
nearly  all  other  civilised  countries  are  in 
accordance  with  American  law.  (See  the 
comparative  table  of  the  laws  of  foreign 
nations  as  to  general  average  given  in 
Lowndes  on  Oeneral  Average  (2nd  ed.)  pp. 
28,  29.)  Unless  the  Court  is  bound  by 
direct  authority,  it  is  undesirable,  to  give 
a  decision  which  would  cause  the  law  of 
England  to  differ  from  that  of  other 
nations  upon  this  point. 

As  to  the  plaintiff's  second  contention, 
it  is  ^submitted  that  there  is  no  authority 
for  calculating  general  average  in  the 
way  suggested.  It  would  not  be  general 
average,  but  a  sum  to  be  paid  under  the 
contract  between  the  shipowner  and  the 
shipper  of  the  goods. 

Cur,  adv,  vult. 

The  Judgment  of  the  Court  was  (on 
May  16)  delivered  by 

Bramwell,  L.J. — In  these  cases  the 
plaintiffs  seek  to  recover  against  the  de- 
fendants, ship  and  freight  owners,  a  con- 
tribution as,  or  in  the  nature  of,  general 
average  in  respect  of  the  goods  of  the 
plaintiffs,  jettisoned  for  the  safety  of  ship 
and  cargo.  It  is  all-important  to  note 
that  the  plaintiffs'  goods  were  deck  cargo 
loaded  on  deck  with  their  assent,  on  a 
general  ship,  not  one  chartered  to  them, 
no  doubt  at  a  lower  freight  than  if  tbey 
had  been,  as  I  suppose  they  might  have 
been,  below  deck,  and  that  there  is 
no  custom  alleged  bearing  upon  the  case. 
Now  when  such  sacrifice  is  made,  as 
was  here,  for  the    common  good,  as  a 

(8)  1  Caine's  Rep.  43. 

(9)  Ware  (Maine),  322. 
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rule  it  comes  within  general  average,  and 
must  be  borne  proportionally  *'  bj  those 
interested."  It  is  not  necessary  to  say 
what  is  the  origin  or  principle  of  the 
mle,  but  to  judge  from  the  way  general 
average  is  claimed  in  England,  it  would 
seem  to  arise  from  an  implied  contract 
inter  se  to  contribute  "  by  those  in- 
terested." To  this  rule  there  is  an  ex- 
ception, namely,  deck  cargo  jettisoned 
is  not  entitled  to  general  average  contri- 
bution. Here  again  the  reason  or  prin- 
ciple is  perhaps  not  important.  So  is 
the  law.  The  reason  among  others,  how- 
ever, assigned  is,  that  deck  cargo  is  a 
dangerous  cargo,  certain  to  be  jettisoned 
before  any  other,  and  liable  to  be  unduly 
jettisoned  owing  to  the  facility  of  doing 
it,  when  cargo  under  hatches  would  not 
be.  So  that  if  we  treat  general  average 
as  matter  of  implied  contract,  that  ought 
not  to  be  implied  where  risk  and  benefit 
are  not  in  fair  proportion  ;  if ,  as  a  matter 
of  positive  law,  that  is  the  reason  which 
caused  the  exception.  If  the  goods  jet- 
tisoned are  loaded  on  deck  without  the 
shippers'  consent,  the  shipowner  is  liable  to 
the  goods  owner  ;  if  with  his  consent,  still 
other  cargo  owners  will  not  be.  To  this 
exception,  however,  there  are  two  ex- 
ceptions, which,  perhaps,  resolve  them- 
selves into  one,  namely,  that  coasting 
vessels  are  without  the  exception,  and 
also  those  cases  where  by  custom  the 
deck  cargo  is  one  customary  in  the  trade, 
and  perhaps  also  from  the  port.  It  is  said 
that  there  is  a  further  exception,  namely, 
where  by  agreement  with  the  shipper 
the  cargo  is  shipped  on  deck.  I  am  of 
a  different  opinion.  In  the  first  place,  the 
exception  is  stated  by  all  writers  and 
authorities  as  extending  to  the  case  of 
deck  cargo,  whether  loaded  on  deck  with 
or  without  the  owners*  consent.  It  is 
put  in  a  dilemma — that  if  without,  there 
is  a  remedy  against  the  shipowner;  if 
with,  it  is  the  act  of  the  cargo  owner  that 
has  made  his  goods  subject  to  extra  risk, 
so  that  it  is  not  fair  that  other  cargo 
should  be  on  a  footing  with  his.  No 
reason  can  be  given  for  the  claim  as  of 
general  average.  It  struck  me  for  the 
moment  that  there  was  no  difference 
between  a  custom  and  a  particular  agree- 
ment, because  customs  are  incorporated 


in  agreements  unless  expressly  negatived, 
and  are  therefore  part  of  them.    Bat  to 
this  the  obvious  answer  was  given  by 
Mr.  Benjamin,  that  whatever  may  be  tlie 
agreement  between    deck  cargo  owner 
and  shipowner,  the  other  cargo  owners 
are  no  parties  to  it,  nor  bonnd  to  enqniie 
into  it  or  notice  it,  as  they  are  boond  to 
take  notice  of  a  custom.     Then  it  is  said 
that  it  is   established  by  authority.   I 
think  it  is  not.     I  am  dealing  now  with 
the  plaintiffs'  claim  as  one  of  genenl 
average — that  is  to  say,  of  a  right  to  con- 
tribution from  ship  freight  and  cargo.  The 
first  case  relied  on  is  Mtltoard  v.  HihbeH 
(4).     That  was  an  action  against  under- 
writers by  shipowner  to  recover  what  the 
shipowner  had  had  to  pay  as  a  conti- 
bution  by  way  of  general  average  for 
goods  jettisouea,  and  all  that  was  deddad 
was,  that  a  plea  saying  that  it  was  a 
deck  cargo  which  was  jettisoned  was  bad, 
''  for  not  shewing  that  such  loading  waa 
improper  under  the  circumstances."    It 
may  be  observed  that  the  voy^ro  was  a 
coasting  voyage,  namely,  from  Waterfiird 
to  London.     The  judgment  begins,  **  The 
plea  assumes  that  in  no  case  whatever 
can   the    shipowner    reoover    from  the 
underwriter  the  value  of  goods  loaded  cm 
deck."     It  then  discusses  a  passage  in 
an  edition  of  Lord  Tenterden  an  Sh^^ying^ 
published  after  his  death,  shews  it  varies 
from  what  was  said  in  editions  in  bis 
lifetime,  and  says  that  the  general  role 
is  not  so  large  as  is  stated  in  the  later 
edition.     The  judgment  then  proceeds: 
"  Now  it  is  obvious  there  may  be  other 
and  valid    reasons    for    stowing   goods 
on  deck ; "  and  finishes  thus :  "  It  seems 
to  the  Court,  for  the  reasons  assigned, 
that  the  mere  fact  of  stowing  them  on 
deck  will  not  relieve    the    underwriter 
from  responsibility,    inasmuch   as   thej 
may   be  placed  there  according  to  tlra 
usage  of  trade,  and  so  as  not  to  impede 
the  navigation,  or  in  any  way  increaae 
the  risk."     It  was  not  averred  in  the 
plea  that  there  was  no  such  osage,  and 
that  the  risk  was  increased,  and  so  the 
plea   was  held  bad.     That  case  has  no 
bearing    on  the  present.      Consistently 
with  the  plea  there  might  have  hoem  (and 
in  fact  probably  was)  the  custom.    Hare 
we  know  there  was  none.    The  other 
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elied  on  by  the  plaintiffs  was  John- 
.  Ohapmom  (1).  That  was  not  a 
f  general  average.  The  plaintiff  had 
)red  the  defendants'  ship,  loaded  the 
I  cargo,  part  of  which  by  the  charter 

0  be,  and  was,  deck  cargo,  and  was 
mtitled  to  a  contribation  from  the 
and  with  reason.    He  was  not  seek- 

from  other  cargo  owners,  but  from 
lipowner  who  shared  the  benefit  and 
't  m  reason  to  share  the  risk  of  the 
3argo.  As  Mr.  Benjamin  pointed  out, 
Kiansel  for  the  shipowner  never 
9ted  the  plaintiff's  right  if  it  was  a 
of  sacrifice.  The  counsel  for  the 
iff  indeed  did  contend  for  what  was 
>nte6ted ;  whj  one  cannot  see,  unless 
)w  that,  though  deck  cargo,  it  was 
Teck  but  sacrifice.  But  what  is  the 
aent  P  "  The  question  is,  what  was 
cP"  At  p.  581  of  the  report  Mr. 
»  Willes  discusses  that.  Then  he 
[at  p.  583),  "  In  this  case  there  was 
>k  cargo,  and  the  first  observation 
ally  would  arise  upon  its  being  a  deck 
,  and  upon  the  exception  with  regard 
3k  caigoes,  but  that  is  taken  out  of 
ue  most  effectually  by  reference  to 
tiarter-party.  This  is  an  action  by 
ers  of  cargo  against  the  shipowner, 
be  charter-party  contemplates  a  deck 
*.  It  is  not  suggested  that  there  is 
tatate  to  make  a  deck  cargo  illegal, 
fore  it  seems  something  more  than 
m  to  have  deck  cargoes.  I  think  it 
rom  Quebec,  but  it  is  not  necessary 
fer  to  any  custom  affecting  the 
[e,  because,  according  to  the  contract 
len  the  parties,  there  was  to  be  a 
cargo.  Then  immediately  you  find 
fhe  deck  cargo  is  within  the  contem- 
m  of  the  parties,  you  must  deal  with 
if  shipping  a  deck  cargo  was  lawful. 

1  you  nave  established  that  it  is  a 
cargo  lawfully,  then  by  the  contract 
9  parties  it  becomes  subject  to  the 
•f  general  average."  Now  certainly 
last  sentence  gives  some  colour  to 
aintiffs'  contention.  But  the  learned 
)  should  be  understood  as  speaking 
ation  to  the  subject-matter.  It  was 
claim  for  general  average  as  against 
»ther  than  the  shipowner.  It  was 
{Mirticular  claim  against  him,  and  is 
to    be  subject  to  the  "rule"   of 
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general  average.  If  Mr.  Justice  Willes 
had  said  that  it  could  have  been  main- 
tained against  the  cargo  owners,  had  there 
been  any,  it  would  have  been  wholly  extra- 
judicial, for  thei*e  were  nona  But  he  did 
not  say  nor  mean  to  say  so.  For  he  says, 
"  The  deck  cargo  was  in  contemplation  of 
the  parties,"  which  would  not  be  true  of 
other  cargo  owners.  The  case  then  was 
not  one  of  general  average.  It  was  as 
though  the  plaintiff  was  owner  of  deck 
cargo,  and  A  owner  of  other  cargo,  and 
A  had  agreed  to  contribute  if  deck  cargo 
was  jettisoned.  In  the  case  before  us 
Mr.  Russell  felt  the  difficulty  of  main- 
taining the  claim  as  one  of  general 
average,  namely,  one  to  which  ship  and 
other  cargo  should  contribute.  For,  said 
he,  if  you  hold  other  cargo  not  liable  to 
contribute,  at  all  events  do  not  take  it 
into  account  as  diminishing  what  ship 
and  freight  are  to  contribute.  Now  it 
seems  to  us  there  is  positively  no  reason 
nor  colour  of  authority  for  saying  other 
cargo  owners  would  contribute  here. 
They  are  bound  by  no  agreement  they 
have  made.  But  then  it  may  be  said  (and 
Mr.  Bussell  so  contended  in  the  alterna- 
tive),  Let  ship  and  freight  contribute  in 
some  proportion.  It  remains  to  consider 
whether  the  claim  in  this  form  can  be 
maintained;  that  is  to  say,  not  as  one 
of  general  average,  but  of  particular  right 
against  the  shipowner  to  contribution.  It 
is  put  in  two  ways — first,  as  though  there 
was  not  other  cargo ;  secondly,  as  though 
there  was,  though  not  liable  to  contribute, 
to  be  taken  into  account  in  ascertaining 
what  ship  and  freight  should  contribute. 
First,  let  us  consider  the  claim  to  contri- 
bution against  ship  and  freight  owner,  as 
though  there  was  other  cargo,  not  how- 
ever to  be  made  liable.  Now  why  should 
the  shipowner  betaken  to  have  agreed  that 
when  deck  cargo  was  sacrificed,  not  for 
his  own  exclusive  benefit,  but  of  his  and 
others,  he  would  bear  a  proportion  of  loss 
as  though  he  alone  was  benefited  P  There 
is  no  general  law  or  rule  of  general 
average  applicable  to  such  a  case.  To 
maintain  the  plaintiffs'  claim  one  must 
imply  a  particular  agreement  by  the  de- 
fendants, that  if  the  plaintiffs'  cattle  were 
jettisoned  for  the  common  good,  the  de- 
fendants would  bear  a  loss  proportioned 
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to  the  value  of  liis  ship  and  freigbt  as 
compared  with  the  cattle — that  is,  ship 
and  freight  worth  99,0007. ;  cattle  worth 
IjOOOZ. ;  other  cargo  a  million.  Defen- 
dant is  to  pay  ninety-nine  per  cent,  of  the 
loss.  Why  r  We  see  no  reason.  In 
the  case  of  Johnson  v.  Chapman  (1)  the 
plaintiff  and  defendant  got  all  the  benefit 
irom  the  jettison — not  so  here.  In  that 
case  all  subject  to  general  average  was 
brought  into  the  account.  Here  it  would 
not  be.  Then  take  the  other  way  the 
claim  is  presented,  namely,  the  claim 
to  recover  from  ship  and  freight  owner 
such  a  sum  as  the  plaintiffs  would  get 
from  him  if  entitled  to  general  average 
from  all.  To  take  the  figures  as  before 
— plaintiff's  cattle  1,000Z. ;  ship  and 
freight  99,000i. ;  other  cargo  a  million. 
Plaintiff  would  be  entitled  to  about  90L 
from  the  defendants.  Again  we  ask, 
why  and  for  what  reason  ?  There  cannot 
be  a  doubt  that  the  cattle  freight  was 
less  than  it  would  have  been  if  they 
had  been  (as  I  have  said,  I  suppose  they 
might  have  been)  under  deck.  Here 
again  there  is  no  general  law  or  rule  ap- 
plicable to  the  case.  An  agreement  must 
be  implied,  and  we  ought  not  to  imply 
agreements  which  parties  can  expressly 
make  if  they  please,  without  some  very 
strong  reason  for  so  doing.  We  see  none, 
nor  authority.  We  prefer  to  hold  that 
the  plaintiffs  shipped  their  cattle  as  they 
did  without  bargaining  for  compensation 
from  anyone  if  they  were  jettisoned,  and 
must  bear  all  the  loss  themselves,  at  least 
without  such  right  to  contribution  as 
they  are  now  claiming. 

We  must  add,  we  think  it  very  unde- 
sirable our  law  should  differ  from  that 
of  other  nations,  as  we  think  it  would 
if  we  decided  otherwise.  There  is  no 
authority  in  our  law  that  we  can  find 
to  justify  the  claim  in  any  of  the  three 
ways  in  which  it  is  made,  while  the 
law  and  practice  of  foreign  countries 
are  decidedly  to  the  contrary  —  Far^ 
sons'  Maritime  LaWy  p.  307 ;  Emerigon, 
c.  xii.  s.  42.  The  latter  expressly 
says,  "  There  is  no  remedy  against  the 
master  if,  with  consent  of  the  merchant, 
the  goods  are  on  deck.'*  See  also  Lowndes 
an  Average^  and  the  various  codes  cited 
by  him,  some  of  which,  however,  seem  to 


make  no  distinction  as  to  deck  cargoes. 
It  is  to  be  remembered  that  the  plainti£Rs 
make  no  complaint  of  any  breach  of  the 
contract  to  carry — no  complaint  that  their 
goods  were  improperly  jettisoned,  or  that 
other  goods  might  have  been  jettisoned 
with  equal  advantage  to  the  ship,  ^e 
owner  of  which  might  have  been  entitled 
to  general  average,  or  the  jetdson  of 
which,  or  part  of  which,  might  haTe 
diminished  the  necessary  jettison  of  the 
plaintiffs'  goods.  Their  claim  is  for  general 
average,  or  contribution  in  the  nature  of 
general  average.  We  are  of  opinion  that 
the  judgment  must  be  reversed. 

Judgment  reversed. 


Solicitors — Chester,  May  hew,  Broome  &  Griflithi, 
agents  for  Haigh,  Son  &  Ayrton,  Liverpool,  for 
plaintiffs  ;  Johnsons,  Upton,  Badd  &  Atke7,fbir 
aefendants. 
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1881     1 
T        20   >  ^^^^^^s  (appellant)  v.  preist 

July  4. 7  (respondent). 

Jjocomoiive — Tricycle — Highway^  Loco- 
motive on — The  Locomotive  Act,  1861  (24 
^  25  Vict,  c.  70),  s,  12— The  Locomotiv& 
Act,  1865  (28  ^  29  Vict.  c.  83),  ss.  3, 4,7 
— TJie  Highways  and  Locomotives  (Ameni' 
ment)  Act,  1878  (41  &  42  Vict.  c.  77), 
ss.  28,  29,  38. 

A  motor  tricycle  wa^  capable  of  being 
propelled  by  steam  alone  at  the  rate  of  ten 
miles  an  hour,  hut  when  so  propelled  then 
was  no  noise  or  escape  of  steam,  and  nothing 
which  could  frighten  horses  or  cause  danger 
to  the  public  using  the  highway  beyond  any 
ordinary  tricycle.  The  weight  was  2  cwt, 
and  the  wheels  having  indiarubber  tira 
would  not  injure  the  surfaces  of  the  road. 

The  person  riding  on  the  tricycle  could 
work  it  by  his  feet,  either  independenUy  of, 
or  in  conjunction  with  the  application  of 
the  steam  power,  and  by  an  automaile 
brake  the  machine  could  be  stopped  in  a 
very  few  yards. 

On  a  summo9is  against  the  rider fornoih 
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compliance  vnih  the  rules  and  regulations 
for  the  use  of  locomotives  on  highways  pre^ 
acribed  by  the  Locomotives  Acts,  1861,  1865 
and  1878,  the  magistrate  convicted  the  ap- 
pellant. 

On  appeal  it  was, — 

Held,  that  the  conviction  was  right,  as  the 
tricycle  was  a  hconwtive  within  tlie  defi^ 
fiition  in  section  38  of  the  Highways  and 
Locomotives  (^Amendment)  Act,  1878  (41 
8f  42  Vict.  c.  77). 

This  was  a  Case  stated  by  a  Metropo- 
litan police  magistrate  on  bis  conviction 
of  tbe  appellant  on  summonses  charging 
him  with  asing  a  certain  locomotive  pro- 
pelled by  steam,  without  observing  the 
conditions  prescribed  by  section  3  of  28 
&  29  Vict.  c.  83,  and  section  29  of  41  & 
42  Vict.  c.  77. 

The  case  and  facts  are  fully  stated  in 
the  judgment. 

J.  W.  MelloT  {Ohannell  with  him),  for 
the  appellant. — This  tricycle  is  not 
within  the  mischief  of  the  statutes,  and 
clearly  was  not  contemplated  by  them. 
They  were  directed  to  traction  engines, 
heavy  machines,  and  it  will  be  seen  that 
the  separate  provisions  are  wholly  in- 
applicable  to  such  a  case  as  this.  The 
dacisions  in  Taylor  v.  Qoodmin  (1)  and 
Williams  v.  Ellis  (2)  shew  that  regard 
will  be  had  to  the  sort  of  vehicle  contem- 
plated  by  Acts  of  Parliament  creating 
penalties  or  imposing  tolls. 

Leese,  contra,  was  not  called  on  to  argue. 

Cur,  ado.  vuU. 

The  judgment  of  the  Court  (3),  written 
by  Pollock,  B.,  was  (on  July  4)  read  by 

Lord  Colsbidqb,  C.J. — This  is  an  ap- 
peal against  the  conviction  of  the  appel- 
lant by  a  Metropolitan  police  magistrate 
under  five  summonses,  whereby  the  ap- 
pellant was  charged  with  using  a  certain 
locomotive  propelled  by  steam,  being  a 
motor  tricycle,  upon  a  public  highway, 
without  observing  the  conditions    pre- 

(1)  48  Law  J.  Bep.  M.G.  104 ;  Law  Bep.  4  Q.B. 
D.  228. 

(2)  49  Law  J.  Rep.  M.C.  47 ;  Law  Rep.  5  Q.B. 
B.  176. 

(3)  Lord  Coleridge,  G.J. ;  Pollock,  B. ;  and 
Ifanisty,  J. 
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scribed  by  section  3  of  the  Locomotives 
Act,  1865  (28  A  29  Vict.  c.  83),  and  sec- 
tion 29  of  the  Amending  Act  of  1878 
(41  &,  4i2  Vict.  c.  77),  and  by  other  enact- 
ments. 

It  was  admitted  before  the  magistrate 
and  before  ns,  that  those  conditions  had 
not  been  observed ;  and  the  only  question 
raised  for  our  opinion  is,  whether  the 
machine  in  question  was  rightly  held  by 
the  magistrates  to  be  a  locomotive  within 
the  meaning  of  these  sections.  The  first 
of  these  provides  that  **  every  locomotive 
propelled  by  steam  or  any  other  than 
animal  power,  on  any  tampike  road  or 
public  highway,  shall  be  worked "  ac- 
cording to  certain  rules  and  regulations 
thereinafter  contained.  Section  29  of 
the  second  Act  repeals  a  portion  of 
section  3  of  the  first  Act,  and  substitutes 
another  regulation  to  be  observed  while 
the  locomotive  is  in  motion  ;  but  by  sec- 
tion 38  the  word  "  locomotive  "  is  again 
defined  as  meaning  '*  any  locomotive 
propelled  by  steam  or  by  other  than 
animal  power."  The  tricycle  in  question 
is  described  in  paragraph  8  of  the  case 
before  us,  wherein  the  evidence  of  the 
respondent  is  set  out.  He  says  that  he 
"  saw  propelled  on  the  public  highway, 
at  the  rate  of  about  five  miles  a  hour,  a 
tricycle,  on  which  was  sitting  a  man 
working  treadles  with  his  feet,  in  the 
manner  in  which  tricycles  are  usually 
propelled.  He  noticed  some  metal  boxes 
under  the  seat  of  the  vehicle,  but  when 
the  vehicle  passed  him  he  saw  no  sign  of 
steam  and  heard  no  noise.  -  The  metal 
cases  contained  a  small  steam-engine 
and  boiler,  and  a  condensing  apparatus, 
and  be  saw  that  the  steam  was  up  for  the 
occasion." 

On  the  part  of  the  appellant,  Mr.  Bate- 
man,  an  engineer  and  machinist,  was 
called  as  a  witness.  He  described  the 
machine  as  being  like  an  ordinary  tricycle, 
and  capable  of  propulsion  in  the  ordinaiy 
way  by  the  feet  of  the  rider,  but  with 
auxiliary  steam  power  to  assist  the  rider, 
which  steam  power  was,  however,  sufii* 
ciently  powerful  to  move  the  vehicle, 
if  desired,  without  the  foot  motion.  In  a 
metal  case  (size  about  two  feet  by  two 
feet  by  nine  inches),  placed  below  the 
level  of  the  seat,  and  near  the  feet  of  the 
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rider  is  a  small  copper  tabular  boiler  and 
an  engine.  The  fuel  used  is  gas  evolved 
from  methylated  spirit  or  mineral  oil,  in 
the  same  manner  as  in  the  contrivance 
known  as  the  Whitechapel  lamp.  There 
is,  therefore,  no  smoke,  and  the  exhaust 
steam  instead  of  being  blown  off  into  the 
atmosphere,  producing  the  puffing  noise 
common  to  locomotives,  is  discharged 
into  a  coiled  pipe  in  another  metal  case 
behind  the  rider's  seat,  and  is  there  con- 
densed and  returned  by  a  small  pump  to 
the  boiler  as  hot  water,  thus  at  once 
economising  water  and  ^el  and  prevent- 
ing escape  of  steam  into  the  atmosphere. 
The  power  of  the  engine  was  about  one 
horse  power  indicated,  and  it  was  capable 
of  driving  the  vehicle  on  a  level  road  at  a 
rate  of  nearly  ten  miles  an  hour,  but  not 
more.  When  the  vehicle  was  so  driven 
there  was  nothing  to  indicate  that  it  was 
being  worked  by  steam  power,  and  nothing 
which  could  frighten  horses  or  cause 
danger  to  the  public  using  the  highway 
beyond  any  ordinary  tricycle.  The 
weight  of  the  machine  was  proved  to  be 
about  2  cwt.,  and  the  tires  of  the  wheels 
about  1^  inches  in  width,  being  similar  to 
bicycle  wheels,  but  somewhat  stouter  and 
stronger.  The  tires  being  of  indiarubber, 
no  injury  could  be  done  to  the  surface  of 
the  road  by  working  the  machine  on  it. 

It  was  further  proved  that  the  machine 
was  fitted  with  a  brake,  sufficiently 
powerful  to  stop  the  machine  in  a  very 
few  yards  against  the  power  of  the  steam 
even  if  it  continued  working.  This  was 
effected  by  the  brake  having  a  powerful 
leverage,  so  that  a  force  far  Teas  than  the 
force  of  the  steam  applied  to  the  brake 
would  nevertheless  stop  the  machine.  The 
brake  is  also  fitted  with  an  automatic 
action,  by  which  when  the  weight  of  the 
rider  is  off  the  seat  the  seat  rises,  and 
thereby  applies  the  brake,  so  that  when 
there  is  no  person  sitting  on  the  seat  the 
brake  is  applied  and  prevents  the  machine 
moving.  The  machine  is  guided  by  a 
handle,  and  can  be  turned  completely 
round  in  twice  its  own  length.  The 
boiler  is  tested  to  bear  a  pressure  of 
700  lbs.,  and  it  is  habitually  worked  with 
a  pressure  of  about  150  lbs.  Even  if  the 
boiler  did  burst,  being  tubular  and  of 
copper,  the  only  result  would  be  a  rent 


in  one  of  the  tubes,  and  there  would  be 
no  explosion. 

In  answer  tp  questions  put  to  him  on 
behalf  of  the  appellant,  Mr.  Bateman 
explained  that  the  principle  of  the  in- 
vention was  capable  of  extension  to  larger 
carriages,  but  that  the  use  of  indiambber 
tires  practically  limited  the  weight  to 
something  not  greatly  exceeding  tbe 
weight  of  this  particular  machine,  and 
also  that  the  fuel  used  could  not  be  used 
economically  to  obtain  very  much  greater 
power  than  was  obtained. 

It  is  scarcely  necessary  to  do  more  than 
to  read  this  description  in  order  to  shew 
that  the  tricycle  in  question  comes  within 
the  words  of  the  above  statutes,  as  being 
**  a  locomotive  propelled  by  steam,  or 
any  other  than  aninial  power."   It  cannot 
be  less  within  this  description  becaiue  it 
is  capable  of  propulsion  in  the  ordinaiy 
way  by  the  foot  of  tbe  rider,  it  being  ex- 
pressly found  in  the  case  that  the  steam 
power  was  sufficiently  powerful  to  more 
it,  if  desired,  without  the  foot  motion.    It 
was  argued,  however,  on  behalf  of  the 
appellant,  that  such  a  machine  could  not 
have  been  within  the  contemplation  of  the 
framers  of  the  statutes  in  question,  which 
apparently  were  intended  to  be  directed 
against  the  use  of  locomotives  larger  in 
size  and  heavier  in  weight,  and  therefore 
more   dangerous  to   persons    using  the 
public  highway,  than  the  locomotive  in 
question.    It  is  probable  that  the  statutes 
in  question  were  not  pointed  against  the 
specific  form  of  locomotive  which  is  de- 
scribed in  this  case.     Indeed,  such  a  loco- 
motive was  not  known  when  they  were 
passed,  and  probably  not  contemplated. 
As,  however,  it  comes  within   the  very 
words  of  the  statute,  it  seems  to  us  that 
we  cannot,  upon  any  true  ground  of  con- 
struction, exclude  it  from  their  operation ; 
and  it  may  be  observed  that  even  if  the 
fullest  scope  be  given  to  this  argument, 
Mr.    Bateman* 8    explanation    that    the 
principle  of  the  invention  was  capable  of 
extension  to  larger  carriages  would  shew 
that  a  locomotive  similar  in  construction 
and  principle  to  that  which  is  the  subject- 
matter  of  this  case  might,  by  reason  of 
its  size  and  power,  become  much  more 
dangerous  ;  and  if  this  be  so,  the  ques- 
tion to  be  considered  in  each  case  would 
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not  be  whether  the  locomotive  in  qaes- 
tion  properly  came  within  the  language 
of  the  statntes,  but  whether,  by  reason 
of  the  size  or  weight  of  the  particular 
machine,  it  came  within  the  mischief 
sapposed  to  be  contemplated,  which  shews 
that  snch  an  argument  is  vicious. 

Two  cases  were  cited  by  counsel  for 
the  appellant ;  but  in  truth  they  have  no 
bearing  upon  the  present  case.  The  first 
was  that  of  Taylor  v.  Ooodwin  (1),  in 
which  it  was  held  by  this  Court  that  a 
person  riding  upon  a  bicycle  on  a  high- 
way at  such  a  pace  as  to  endanger  the 
life  or  limb  of  passengers  may  be  con- 
vioted  of  furiously  driving  a  carriage 
under  theprovisions  of  the  Highway  Act 
(5  &  6  Will.  4.  c.  50),  s.  78.  The  ar. 
gument  in  that  case  turned  wholly 
upon  the  meaning  of  the  word  ^*  car- 
nage "  in  that  Act,  and  it  gives  us  no 
assistance.  The  second  case  was  that  of 
Williams  y.  EUis  (2).  In  this  case,  where 
a  local  turnpike  Act  imposed  a  toll  upon 
any  horse,  mule  or  other  beast  drawing 
any  coach,  sociable,  chariot,  berlin,  Ac., 
it  was  held  that  a  bicycle  was  not  a  car- 
riage liable  to  toll  under  the  Act.  This 
case  was  decided  npon  the  ground  that  the 
carriages  referred  to  in  the  statute  must 
be  carriages  ejusdem  geyieris  with  the 
carriages  previously  specified.  This  does 
not  appear  to  us  to  have  any  material 
bearing  npon  the  question  now  before  us. 

We  think  that  the  decision  of  the 
niagistrate  was  correct,  and  that  the  con- 
viction should  stand,  with  costs. 

Conviction  affirmed. 
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1881.  1      DA  VIES  V.  WISE.      CRAMER 

May  23,  26.  jand   compant   {claimants), 

Counly  Court  —  Interpleader  —  Sale  of 
Claimants'  Qoods^ld  Sf  20  Vict.  c.  108. 
s,  72—30  Sf  31  Vict,  c,  142.  s,  ^l—Couniy 
Court  llulesy  1875,  Order  XXL  rule  1. 

A  claimant  to  goods  seized  in  execution 
under  County  Court  process^  ^nay^  by  19  «J* 
20  Vict,  c,  108  (the  County  Courts  Act, 
1856),  s,  72,  prevent  their  sale  by  de- 
positing with  the  bailiff  either  the  value  of 
the  goods  or  possess ioji-money ;  in  default 
of  so  doing,  the  bailiff  is  compelled  to  sell, 
and  he  is  not  bound  previously  to  make  a 
request  for  such  deposit — notwithsta'nding 
Order  XXI,  rule  1  of  the  County  Court 
Rules,  1875 — nor  to  apply  for  an  inter- 
pleader summons  under  30  8f  31  Vict, 
c.  142  {the  County  Courts  Act,  1867),  s.  31, 
in  order  to  justify  the  sale. 

Appeal  from  the  County  Court  of 
Chester  by  Special  Case. 

The  plaintiff,  having  recovered  judg- 
ment against  the  defendant  for  102.  2s.  6a., 
issued  execution  under  which  the  bailiff 
of  the  County  Court  on  the  8th  of  Sep- 
tember seized,  amongst  other  things,  a 
piano  which  had  been  lent  on  hire  by  the 
claimants  to  the  defendant,  on  terms 
known  as  the  hiring  system.  The  terms 
were,  that  on  payment  of  42^  in  twelve 
instalments  of  3/.  10s,  the  piano  was  to 
belong  to  the  defendant.  In  case  of  de- 
fault of  any  of  the  instalments  the 
claimants  were  to  be  entitled  to  resume 
possession  of  the  piano,  and  until  full 
payment  of  the  42^  the  piano  was  to 
remain  the  property  of  the  claimants. 
At  the  date  of  the  seizure  of  the  piano 
the  instalments  were  in  arrear. 

On  the  11th  of  September,  while  the 
bailiff  was  in  possession,  the  landlord  of 
the  defendant's  premises  distrained  for 
ISl.  rent.  No  formal  notice,  under  19  & 
20  Vict.  0.  108.  s.  75,  was  delivered  by 
the  landlord  to  the  bailiff,  but  the  distress 
warrant  was  shown  to  the  bailiff,  and  on 
the  bailiff  giving  an  undertaking  to  pay 
the  ISl.  rent  due  .to  the  landlord  out  of 
the  first  proceeds  of  sale,  which  he  after- 
wards did,  the  landlord  withdrew. 

On  the  22nd  of  September,  1880,  the 
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cla4mants  first  heard  of  the  seizare  of  the 
p^no,  and  their  manager  immediatelj 
went  to  Chester  and  saw  the  assistant  of 
the  bailiff  and  gave  him  verbal  notice 
that  the  piano  seized  was  the  property  of 
the  claimants,  and  on  the  same  daj  the  ' 
claimants  wrote  to  the  bailiff,  as  fol- 
lows : — 

**  We  give  yon  notice  that  the  piano 
seized  from  the  house  of  Mr.  Wise,  is 
onr  property,  being  only  lent  on  hire, 
and  that  any  goods  of  Mr.  Wise  in  yonr 
or  his  possession,  must  be  sold  first  to 
cover  rent  owing,  irrespective  of  any 
other  debt  that  you  may  hold  execution 
for ;  should  you  sell  after  this  notice  we 
shall  hold  you  responsible  for  value  of 
piano — 4j2Z." 

The  same  day  the  bailiff  replied  as 
follows : — 

"  I  intend  selling  everything  seized  be- 
fore I  sell  piano.  After  selling  goods,  if 
you  are  agreeable,  and  with  Mr.  Wise's 
written  consent,  I  will  give  up  possession 
of  piano  to  you  on  payment  of  balance 
required,  which  will  be,  I  should  think, 
from  IIZ.  to  ISV 

On  the  23rd  of  September  the  goods 
seized  by  the  bailiff  (including  the  piano) 
were  sold  by  the  bailiff;  the  claimants' 
manager  attended  the  sale  on  their  behalf 
and  announced  to  all  present  that  the 
piano  was  the  property  of  the  claimants 
and  protested  against  the  sale. 

When  most  of  the  goods  had  been 
sold,  but  before  the  piano  was  sold,  the 
bailiff  told  the  claimants'  manager  that  a 
sum  of  101.  was  required  to  make  up  the 
amount  required,  and  stated  if  that 
amount  was  paid,  or  a  guarantee  given 
for  that  amount,  the  piano  should  not  be 
sold.  The  claimants'  manager  declined 
to  pay  that  sum  or  to  give  any  guarantee, 
nor  did  the  claimants  at  any  time  tender 
to  the  bailiff  the  value  of  the  piano  or 
possession -money.  The  bailiff  did  not 
ask  the  claimants  to  deposit  the  cost  of 
keeping  possession  of  the  piano  or  its 
valae.  The  piano  was  then  sold  and 
realised  17/.  This  sum  was  afterwards 
paid  into  Court  by  the  bailiff. 

On  the  1st  of  October  the  bailiff  took 
out  an  interpleader  summons,  calling  on 
the  claimants  to  appear  and  support 
their  claim.      The    claimants    delivered 


particulars  claiming  the  piano,  and  sab- 
sequently  by  leave  of  the  Judge  amended 
their  particulars  by  adding  a  claim 
against  the  high  bailiff  for  damages,  in 
which  they  claimed  the  difference  between 
the  price  alleged  to  have  been  realised  bj 
the  sale  of  the  piano  and  the  value  of  the 
same  on  the  ground  that  he  improperlj 
and  illegally  sold  the  pi&no  ailer  its 
seizure  and  after  notice  of  their  claim. 

On  the  4th  of  November  the  summons 
was  heard,  and  it  was  proved  that  the 
value  of  the  piano  was  352. 

The  learned  County  Court  Judge  re- 
served judgment,  and  on  the  25th  of 
November  gave  judgment  for  the  claim- 
ants for  the  amount  realised  bv  the  sale 
of  the  piano  with  costs,  but  held  thai 
they  had  established  no  claim  against  the 
bailiff  for  damages. 

From  this  judgment  appeal  was  now 
brought,  and  the  question  for  the  opinion 
of  the  Court  was  whether,  upon  the  faets 
above  stated,  the  County  Court  Jadge 
ought  to  have  given  the  claimants  da- 
mages as  against  the  bailiff  to  the  extent 
of  the  difference  between  the  amoont 
paid  into  Court  and  the  value  of  the 
piano. 

JB.  Henn  GoUtnSy  for  the  claimants.— 
First,  the  bailiff  was  not  justified  in 
selling  until  he  had  taken  out  a  summons 
under  section  31  of  30  &  31  Vict.  c.  142 
(1).     That  section  is  for  the  purpose  of 

(1)  30  &  31  Vict.  c.  142  (County  Couita  Ad, 
1867).  Section  31  :  "  If  any  claim  shall  be  mad« 
to  or  in  respect  of  any  goods  or  chattels  taken  in 
execution  under  the  process  of  a  County  Coait,  or 
in  respect  of  the  proceeds  or  value  thereof  by  tsj 
person,  it  shall  be  lawful  for  the  Registrar  of  the 
Court  upon  application  of  the  high  bailiff  M 
well  before  as  after  any  action  brought  against 
him,  to  issue  a  summons,  calling  before  the  said 
Court  as  well  the  party  issuing  such  process  as  the 
pjirty  making  such  claim,  and  the  Judge  of  the 
Court  shall  adjudicate  upon  such  claim,  and 
make  such  order  between  the  parties  in  respect 
thereof,  and  of  the  costa  of  the  proceedings,  as  to 
him  shall  seem  fit,  and  shall  also  adjudicate 
between  such  parties,  or  either  of  them,  and  the 
high  bailiflf,  with  respect  to  any  damage  or 
claim  of  or  to  damages  arising  or  capable  of 
arising  out  of  the  execution  of  such  process  by 
the  high  bailiflf,  and  make  such  order  in  respect 
thereof  and  of  the  costs  of  the  proceeding  a§  to 
him  shall  seem  fit,  and  such  orders  ■hall  bo 
enforced  in  like  manner  as  &dj  older  m  any  vai 
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protectdng  the  bailiff  from  conflictiDg 
daims,  and  if  he  chooses  to  sell  the  goods 
without  availing  himself  of  the  protec- 
tion of  section  31,  he  sells  at  his  own 
risk  of  being  right  as  to  ownership. 
"Claim,"  in  section  72  of  19  &  20 
Vict.  c.  108  (2),  means  a  claim  met  by  a 
summons  taken  out  by  the  high  bailiff, 
and  until  such  summons  the  remainder 
of  the  section  enabling  him  to  sell  does 
not  operate.  Before  selling,  the  bailiff 
must  request  the  claimant  to  make  the 
deposit  directed  by  section  72  (2).  See 
County  Court  Rules,  1875,  Order  XXI. 
rule  1  (3). 

Secondly,  it  was  not  necessary  to  sell 
the  piano  at  all,  except  for  the  rent ;  and 

bzooght  in  such  Court,  and  shnll  be  final  and  con- 
elusive  as  between  the  parties  and  as  between 
them  or  either  of  them  and  the  high  bailiff,  unless 
the  decision  of  the  Court  shall  le  in  either  case 
appealed  from ;  and  upon  the  issue  of  the  summons 
anj  action  which  shall  have  been  brought  in  any 
Court  in  respect  of  such  claim,  or  of  any  damage 
arising  out  of  the  execution  of  such  process,  shall 
be  etajed." 

(2)  19  &  20  Vict.  c.  108  (County  Courts  Act, 
1866).  Section  72 :  "  Where  any  claim  shall  be 
made  under  section  118of9&  10  Vict.  c.  95  to  or 
in  respect  of  any  goods  taken  in  execution  under 
the  process  of  a  County  Court,  the  claimant  may 
deposit  with  the  bailiff  either  the  amount  of  the 
▼alae  of  the  goods  claimed,  such  value  to  be 
fixed  by  appraisement  in  case  of  dispute,  to  bo  by 
such  bfuliff  paid  into  Court,  to  abide  the  decision 
of  the  Judge  upon  such  claim,  or  the  sum  which 
the  bailiff  shall  be  allowed  to  chargi>  as  costs  for 
keeping  possession  of  such  goods  until  such  de- 
cision can  be  obtained ;  and  in  default  of  the 
claimant  so  doing  the  bailiff  shall  sell  such  goods 
as  if  DO  such  claim  had  been  made,  and  shall  pay 
into  Court  the  proceeds  of  such  sale  to  abide  the 
decision  of  the  Judge." 

(3)  Counl^  Court  Rules,  1875,  Order  XXI. 
mle  1 :  "Vniore  any  claim  is  made  to  or  in  re- 
spect of  any  goods  or  chattels  t^iken  in  execution 
under  the  process  of  any  County  Court,  or  in' 
respect  of  the  proceeds  or  value  thereof,  and 
aammonses  have  been  issued  on  the  application  of 
the  bailiff,  such  summonses  shall  be  served  in 
•neh  time  and  mode  as  hereinbefore  directed  for 
an  ordinary  summons  to  appear  to  a  plaint,  and 
the  case  shall  proceed  as  if  the  claimant  were  the 
l^intiff,  and  the  execution  creditor  the  defen- 
dant ;  provided  that  where  the  claimant  has  not 
at  the  request  of  the  bailiff  made  dopoiiit  in  ac- 
cordance with  section  72  of  the  County  Courts 
Act,  1856,  the  time  of  service  may,  if  the  high 
bailiff  80  desires,  by  leave  of  the  Judge  or  Rogis- 
trar,  be  such  time  as  will  obtain  a  speedy  deeision 

the  claim." 
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the  bailiff  had  no  right  to  levy  for  the 
rent  because  the  landlord  had  not  com- 
plied with  the  requirements  of  19  <fe  20 
Vict.  c.  108.  8.  75.  The  County  Court 
Judge  should  have  given  judgment 
against  the  bailiff  for  the  amount  claimed. 
H.  Titidal  Atkinsony  for  the  high  bailiff, 
was  called  upon  to  argue  on  the  first 
point  only. — -A  summons  under  section 
31  is  not  a  condition  precedout  to  the  sale, 
otherwise  the  high  bailiff  would  have  to 
delay  the*  sale  until  the  next  Court  day. 
If  the  claimant  makes  the  deposit  directed 
by  section  72  the  bailiff  takes  oat  an  in- 
terpleader summons,  but  if  no  deposit  is 
made,  he  is  compelled  to  sell.  The  words 
of  the  section  are  he  *^  shall  "  sell.  The 
question  of  whether  the  claimants  are 
entitled  to  any  damages  are  in  the  dis- 
cretion of  the  County  Court  Judge. 
They  stood  by  and  saw  the  sale  take 
place,  and  the  County  Court  Judge  has 
decided  they  are  not  entitled  to  damages. 

Our,  adv,  vulL 

HuDDLESTON,  B.  (ou  May  2G). — This 
was  an  interpleader  issue,  tried  before 
the  Judge  of  the  County  Court,  in  which 
the  claimants  assorted  their  title  to  a 
piano  lent  on  hire  by  them  to  the  execu- 
tion debtor  on  the  terms  that  it  was  to 
remain  the  claimants*  property  until  the 
amount  of  the  hire  had  been  paid.  The 
County  Court  Judge  gave  judgment  for 
the  claimants  on  the  interpleader ;  but 
thoy  further  preferred  a  claim  against 
the  bailiff,  because  ho  had  sold  the  piano, 
claiming  the  difference  between  the  value 
of  the  piano  and  the  pnce  for  which  it 
was  sold,  and  on  this  head  judgment  was 
given  against  them.  From  this  judg- 
ment  appeal  is  now  brought,  aud  the 
question  is  whether  they  are  entitled  to 
claim  damages  against  the  bailiff.  The 
claimants  based  their  right  to  damages  on 
the  ground  that  the  bailiff  illegally  sold, 
and  contended  that  he  ought  not  to  have 
sold  before  an  interpleader  summons  had 
been  taken  out,  or  at  all  events  until  he 
had  requested  the  claimants  to  deposit 
the  value  of  the  piano  or  the  amount  to 
which  he  would  be  entitled  for  keeping 
possession  of  it  until  the  settlement  of 
the  claim.    We  are  consequently  called  ou 
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to  decide  whether  it  is  necessary  that  a 
request  should  be  made  by  the  bailiff  to 
deposit  the  amoant  of  the  goods  before 
he  can  sell  them,  or  whether  he  can  sell 
before  taking  out  a  summons  under  the 
interpleader  clauses  of  the  County  Courts 
Act.  I  am  of  opinion  the  decision  of  the 
County  Court  Judge  is  right ;  and  that 
if  the  claimant  wishes  to  prevent  the  sale 
he  must  take  the  tirst  step  and  make  the 
deposit  required  by  section  72,  and  that 
no  previous  request  to  do  so  need  be 
made  by  the  bailiff. 

This  turns  upon  section  31  of  the 
County  Courts  Act,  1867,  and  section  72 
of  the  County  Courts  Act,  1856,  and  the 
Orders  of  the  County  Court.  Section  31 
of  the  County  Courts  Act,  1867,  which 
is  substituted  for  the  repealed  section 
118  of  9  &  10  Vict.  c.  95,  provides  for 
interpleaders ;  and  the  clear  object  of  the 
section  is  to  protect  the  bailiff  when 
two  conflicting  claims  are  made,  and  to 
do  justice  between  the  parties.  The 
bailiff  receives  a  writ  which  he  has  to 
execute  on  the  debtor  in  the  interest  of 
the  creditor ;  he  is  met  by  the  claims  of  a 
third  party.  When  conflicting  claims 
are  thus  raised  to  the  goods  seized  under 
the  writ,  the  law  empowers  the  bailiff  to 
apply  to  the  Registrar,  who  is  supposed 
to  be  the  stationary  official,  and  he  is 
thereupon  to  issue  a  summons  under  sec- 
tion 31  of  the  County  Courts  Act,  1867, 
calling  the  parties  before  the  Court.  The 
summons  being  issued  the  claimant  is  to 
come  in  and  support  his  claim,  and  the 
Judge  of  the  County  Court  wiU  adjudi- 
cate on  the  whole  matter  ;  if  there  is  any 
complaint  against  the  bailiff  the  Judge 
may  deal  with  it,  and  he  may  award 
damages  against  the  bailiff ;  in  short,  he 
can  deal  with  all  matters,  he  has  the 
whole  jurisdiction,  and  no  further  steps 
can  be  taken.  Such  is,  I  think,  the 
effect  of  section  31 ;  it  is  for  the  relief  of 
the  bailiff,  to  protect  him  from  conflicting 
claims  and  a  means  whereby  the  whole 
question  may  be  decided. 

I  now  come  to  section  72  of  the  County 
Courts  Act,  1856.  That  section  provides 
for  the  case  where  the  bailiff  may  sell ; 
the  words  of  the  section  are  clear.  It 
was  urged  before  us  that  the  claim  referred 
to  was  a  claim  by  summons,  but  I  do  not 


agree  with  that.  In  order  to  prevent  the 
sale  the  claimant  may  deposit  with  the 
bailiff  the  amount  of  the  value  of  tbe 
goods  claimed — if  he  does  not  know,  who 
does  know  ? — but  in  case  of  any  dispute 
the  value  is  to  be  fixed  by  appraisement; 
the  amoant  is  to  be  paid  into  Coart  for 
the  Court  to  deal  with  it  under  section  31 
of  the  Act  of  1867  with  reference  to  the 
claims  of  all  parties ;  or  if  the  claimant 
does  not  choose  to  deposit  the  value  of 
the  goods,  he  may  deposit  the  sum  which 
the  bailiff  may  charge  for  keeping  posses- 
sion of  the  goods  until  the  decision  under 
section  31  can  be  obtained.  The  bailiff 
would  know  the  day  on  which  the  sitting 
of  the  Court  would  take  place,  and  he 
charges  accordingly.  In  default  of  either 
of  these  modes  of  preventing  the  sale, 
the  bailiff ''  shall  *'  sell  the  goods.  There, 
fore  the  bailiff  is  to  sell  unless  the 
claimant  adopts  one  of  the  two  alterna- 
tives. Who  then  is  to  take  the  first  step  ? 
Obviously  the  claimant. 

Some  doubt  was  raised  because  of  the 
words  '^  at  the  request "  of  the  bailiff 
which  are  used  in  Order  XXI.  rule  1  of 
the  Rules  of  Court,  1875.  How  thoae 
words  were  inserted  I  know  not ;  no  re- 
quest is  necessary.  There  is  no  provisioii 
for  such  a  request  in  section  72,  and  the 
words  "  at  the  request  "  have  been  intro- 
duced into  the  rules  without  reflection  or 
due  consideration  of  the  Act. 

Under  these  circumstances  I  think  tbe 
view  of  the  County  Court  Judge  that  tbe 
bailiff  was  justified  in  selling  was  riebt, 
and  the  suggestion  that  he  ought^  beiore 
doing  so,  to  have  made  a  request  and  taken 
out  a  summons  to  be  of  no  avail.  For 
these  reasons  I  am  of  opinion  tbe  appeal 
should  be  dismissed  with  costs. 

Hawkins,  J. — I  am  also  of  opinion 
that  the  appeal  should  be  dismissed  with 
costs.  Section  72  of  the  Act  of  1856 
points  out  the  manner  in  which  the 
claimant  may  appear  to  prevent  the  sale. 
The  meaning  of  that  section  is  that  if 
goods  seized  under  the  procedure  of  the 
County  Court  are  claimed  by  another 
person,  the  person  claiming  may  prevent 
the  sale  if  he  chooses  either  to  deposit 
with  the  bailiff  the  value  of  the  goods,  or 
such  a  sum  as  the  bailiff  may  charge  for 
keeping  possession  of  the  gqodn  until  the 
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to  them  has  been  determined. 
rXXI.  mle  1  is  intended  to  expedite 
trooeedings  when  the  claimant  has 
aade  a  deposit  in  accordance  with 
•n  72,  and  gives  the  Connty  Conrt 
)  sach  power  to  hear  the  case  as 
enable  the  parties  to  obtain  a 
J  decision. 

lat  was  done  ?  The  piano  was 
1  nnder  the  County  Conrt  process. 
clear  the  claimants  knew  of  this 
re,  for  they  sent  their  agent  over  to 
Bt.  He  did  claim  for  them  verbally, 
he  was  told  that  if  he  chose  to 
it  even  less  than  was  necessary  to 
(posited  nnder  this  section  the  piano 
1  not  be  sold ;  bnt  with  fall  know- 
that  the  piano  had  been  seized  and 
to  be  sold  the  claimants  took  no 
B,  nor  did  they  pay,  nor  offer  to  pay, 
raB  it  snggested  they  were  prepared 
vy  any  sum  of  money  which  it  was 
£ary  shonld  be  paid  in  order  to  pre- 
the  sale.  They  did  not  fulfil  the 
rements  of  this  section ;  and  as  they 
ot,  the  bailiff,  as  he  was  bound,  sold 
pods  as  if  no  snch  claim  had  been 
I,  and  paid  into  Court  the  proceeds 
16  sale  to  abide  the  decision  of  the 
e. 

)  sold  the  goods,  in  my  jndgment, 
r  the  authority  of  the  Act,  but  this 
d  not  have  prevented  an  action 
ist  him  for  illegal  seizure  or  sale. 
\  tme  that  if  an  action  had  been 
2^ht  the  bailiff  would  have  been  en- 
l  to  stay  the  action  under  section  81 
e  Act  of  1867.  If  he  chooses  to  put 
nachinery  of  this  section  in  motion 
lay — whether  the  goods  are  sold  or 
in  his  possession,  whether  an  action 
ironght  or  not — take  out  an  inter- 
ior snmmons,  and  on  this  the  County 
t  Judge  is  finally  to  determine  not 
the  title  to  the  goods,  bnt  all 
ers  arising  out  of  the  execution  of 
process.  See  Death  v.  Uarrison  (4), 
ired  in  Hills  v.  Renny  (5),  where  the 
I  point  was  established. 
hat  then  were  the  objections  raised 
e  action  of  the  bailiff*  in  support  of 

40  Law  J.  Bep.   Ezch.  26;   Law   I?ep.  6 

15. 

49  Law  J.  Bep.  Excb.  710;  6  Ex.  D.  313. 
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the  claimants*  claim  for  damages  ?  One 
point,  which  was  not  much  pressed  and  I 
think  was  disposed  of  in  the  argument, 
was  that  it  was  not  necessary  to  sell  the 
piano  because  sufilcient  goods  of  the  exe- 
cution debtor  were  sold  to  satisfy  the  levy 
at  the  suit  of  the  execution  creditor,  and 
it  was  only  necessary  to  sell  the  piano  to 
satisfy  the  rent.  The  counsel  for  the 
claimants  said  that  the  bailiff  had  no 
light  to  levy  the  latter  amount,  because 
the  formal  notice  required  by  the  statute 
19  &  20  Vict.  c.  108.  s.  75  was  not  given ; 
but  the  bailiff  was  shewn  the  warrant 
under  which  the  landlord  had  lawfully 
distrained,  and  he  gave  an  undertaking 
that  on  the  landlord  retiring  he  would 
sell  the  goods  and  hand  over  to  the  land, 
lord  the  sum  to  which  he  was  entitled  for 
rent.  It  seems  to  me  that  the  formal 
notice  required  by  statute  is  only  intended 
to  compel  the  high  bailiff  to  take  care 
that  the  landlord's  claim  is  provided  for 
out  of  the  levy,  and  does  not  affect  the 
case  as  between  the  claimant  of  the  goods 
and  the  bailiff.  It  seems  clear  that  the 
piano  would  have  been  sold  under  the 
distress  for  rent. 

Another  contention  on  the  part  of  the 
claimants  was  that,  assuming  the  County 
Court  Judge  had  jurisdiction,  he  ought 
to  have  given  the  claimants  the  full  value 
of  the  property  illegally  seized — namely, 
35/.  He  has  refused  to  do  so.  I  do  not 
say  he  might  not  have  done  so,  for  I 
think  it  is  a  matter  for  him  to  determine ; 
but  I  think  he  was  justified  in  his  refusal 
because  the  sale  being  authorised  under 
section  72  the  claimants  had  failed  to 
comply  with  the  requirements  of  that 
section,  which  are  provided  in  order  to 
enable  a  claimant  to  prevent  the  sale  of 
his  goods.  In  defanlt  of  compliance  it  is 
imperative  on  the  bailiff  to  sell  the  goods 
and  pay  the  proceeds  into  Court.  The 
claimants  must  be  taken  to  have  known 
that  if  they  thought  fit  they  could  stop 
the  sale  either  by  depositing  with  the 
bailiff  the  amount  of  the  value  of  the 
goods,  or  a  sum  for  keeping  possession  of 
the  goods  until  the  decision  of  the  County 
Court  Judge. 

It  seems  to  me  very  analogous  to  the 
proceedings  under  sheriff's  process,  and 
I  find  an  authority  very  much  in  point 
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— Ahhntt  V.  Jiichnrdft  (6) — in  which  Baron 
Pollock  Baid,  "I  find  no  suggestion  in 
the  affidavits  of  any  special  damage ;  and 
the  supposed  hardship  on  the  party,  of 
having  his  goods  seized,  and  sold  per- 
haps, for  less  than  their  value,  and  re- 
ceiving only  the  proceeds  of  the  sale,  is 
a  matter  which  might  and  ought  to  be 
brought  before  the  Judge  at  the  time  of 
the  making  of  the  order.  Here,  nothing 
of  that  nature  appears  to  have  been  stated 
to  him.  Thore  may,  perhaps,  be  some 
doubt  as  to  the  extent  of  the  Judge's 
authority  under  the  Act ;  my  impression 
is  that  he  has  a  right  to  do  all  that  is  just, 
proper  and  equitable  under  the  circum- 
stances. Here  we  must  presume  that  he 
did  so.  It  would,  therefore,  be  very  un- 
just to  make  the  sheriff'  responsible  for 
what  he  did  under  the  order  of  the 
Judge."  That  last  sentence  may  be  ap- 
plied to  the  bailiff  on  this  occasion.  Me 
sold  under  the  authority  of  the  Act,  and 
if  the  sheriff  is  protected  a  fortiori  the 
bailiff  is  protected. 

The  County  Court  Judge  has  taken  all 
the  circumstances  into  his  consideration, 
and  if  he  has  a  discretion  he  has  wisely 
exercised  it.  It  may  be  he  was  compelled 
to  give  judgment  for  what  the  goods 
fetched  on  the  authority  of  the  case  cited, 
but  he  might  very  well  say  that  if  the 
claimants  leave  their  piano  in  the  hands 
of  a  man  to  treat  as  his  own,  and  do  not 
when  it  is  seized  in  execution  choose  to 
pay  the  amount  necessary  to  stop  the 
sale,  they  are  not  entitled  to  any  special 
damages. 

Appeal  dismissed. 


Solicitors— IT.  G.  Field,  iigent  for  T.  Etty,  Liver- 
pool, for  the  clHimaiits ;  Keep,  Liine  &  Co.,  fop 
the  bailiff. 


(6)  16  Mee.  &  W.  194  ;  15  Law  J.  Rep.  Exch. 
330. 
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Bankruptcy —  Trustee  —  Besignaium  or 
Removal — Default  in  Accounting — Com- 
mittal  to  Prison — Bankruptcy  Bides,  1870, 
rtde  126 — "  Shall  enforce  obedience.'* 

The  Comptroller  in  Bankruptcy  reporki 
to  the  Court  having  jurisdiction  in  a  certain 
bankniptctj,  that  an  ex-trustee  in  the  hnk- 
ruptcy  hady  contrary  to  rule  126  of  ^ 
Bankruptcy  Bides,  1870,  failed  to  render 
to  tlie  Registrar  an  accourU  shewing  what 
he  hcul  done  while  trusteCy  and  to  aeeomni 
for  tlie  property  of  the  bankrupt,  and  hd 
not,  upmi  being  required  by  the  Qmp- 
troller,  given  satisfactory  explanation  of  Ui 
cotuluct.  The  trustee  was  summoned  to 
attend  at  the  Court,  and  did  not  do  m. 
The  Court  coinm^itted  him  for  contemfl. 
Upon  ajy^dication  for  a  habeas  corpus  to 
discharge  him  out  of  custody, — Held,  (kd 
rule  126,  in  directing  the  Court  to  ^^enfora 
obedience  "  to  the  requisitions  of  the  rule, 
did  not  justify  a  committal  without  aprt' 
vious  order  of  the  Court  requiring  obedience 
to  such  requisitions,  and  that  the  pris(msr 
must  accordingly  be  discharged  out  of  cus- 
tody. 

This  was  a  rule  calling  upon  the  Judge 
of  the  County  Court  of  Lancashire,  holden 
at  Manchester,  the  High  Bailiff  of  thii 
Court  and  the  Comptroller  in  Bank- 
ruptcy,  to  shew  cause  why  a  writ  rf 
habeas  corpus  should  not  issue  to  the 
keeper  of  the  Manchester  City  Gaol  to 
bring  up  the  body  of  Pookas  Royle,  with 
a  view  to  his  being  discharged  out  of 
custody. 

The  material  facts,  according  to  the 
affidavits,  were  as  follows : — 

Royle  was  appointed  in  1877  trosiee 
of  the  estate  of  R.  B.  Pellow,  adjudicated 
a  bankrupt  by  the  Manchester  Countr 
Court.  Royle  was,  in  1878,  himself  ad- 
judicated a  bankrupt,  and  thereapon 
(under  section  83  of  the  Bankruptcy 
Act,  1869)  ceased  to  be  trustee.  On 
the  27th  of  January,  1880,  the  Comp- 
troller in  Bankruptcy  reported  to  the 
County  Court  that  !^yle  had  failed  to 
render  to  the  Registrar,  to  be  filed  with 
the  proceedings,  an  acoonnt  in  writing 
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ing  what  he  had  done  while  trastee, 
to  duly  account  for  the  property  of 
ttnkrnpt,  as  required  by  rule  126  of 
huikmptcy  Rules,  1870  ;  and  bad  not, 
being  thereunto  required  by  the 
ptroller,  given  satisfactory  explana- 
to  the  Comptroller  of  his  conduct  in 
behalf ;  and  the  Comptroller  prayed 
lecision  of  the  Court  thereon.  In 
lance  of  such  report,  Royle  was 
id  with  a  notice  from  the  Conrt 
ling  him  to  attend  at  the  Court  on 
Sth  of  March,  1880,  to  explain  why 
id  failed  to  comply  with  the  said  re- 
tion  of  the  Comptroller,  and  giving 
notice  that,  should  he  not  attend, 
/onrt  would  in  his  absence  make  such 
*  as  it  might  think  just.  Royle  did 
Lor  did  anyone  on  his  behalf  attend. 
Court  adjudged  that  he  was  in  con- 
ty  and  ordered  that  he  should  stand 
oitted  to  Manchester  Gtu)l  for  his 
)mpt.  A  warrant  was  issued  for  his 
ty  and  for  his  detention  till  he  shoald 
scharged  from  custody  by  order  of  the 
t,  and  he  was  arrested  and  was  now 
isoner  accordingly.  This  rule  was 
ed  for  and  obtained  on  the  several 
ads  that  the  order  of  committal  was 
)  without  notice  to  Royle  of  any 
al  application  to  commit  him ;  that 
ipplication  made  was  not  supported 
affidavit ;  that  Royle  had  not  djs- 
ed  any  order  of  any  Conrt,  and  had 
been  guilty  of  any  contempt;  that 
)nly  order  which  the  County  Court 
power  to  make  on  the  hearing  of  the 
cation  on  the  5th  of  March  (if  it  had 
T  to  make  any  order  at  all)  was  an 
T  to  compel  Royle  to  comply  with 
requirements  of  the  Comptroller 
in  a  specified  time;  and  on  other 
ads  immaterial  to  be  noticed  (1). 

The  Bankrnptcj  Act,  1869  (32  &  33  Vict. 
I,  8.  66:  "Every  trastee  ....  shall  from 
x>  time,  as  may  be  prescribed,  .  .  .  transmit 
»  Comptroller  a  statement  shewing  the  pro- 
1^  in  snch  bankruptcy,  .  .  .  containing  the 
ibed  particulars,  .  .  .  and  any  trustee  failing 
Dsmit  accounts  in  compliance  with  this  section 
be  deemed  guilty  of  a  contempt.  .  .  ." 
tion  57 :  ''The  Comptroller  shall  examine  the 
lente  tiansmitted  to  him,  and  shall  call  the 
e  to  aocoont  for  any  misfeasance  ....  or 
km  which  may  appear  on  such  statements, 
nay  require  the  trustee  to  make  good  any 
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Orump  shewed  canse. — The  order  of 
committal  was  rightly  made.  The  words 
of  mle  126  (1),  "  the  Conrt  shall  enforce 
obedience,*'  authorise  a  committal  to 
prison  for  default  already  made,  and  do 
not  necessitate  the  previous  making  by 
the  Court  of  an  order  limiting  a  time 
for  compliance.  The  rule  itself  prescribes 
the  time  within  which  its  requisitions  are 
to  be  complied  with.  Rules  178  and  179 
do  not  apply  where  the  Comptroller  in 
Bankruptcy  reports  .the  conduct  of  a 
trustee  to  the  Court  and  the  Court  acts 
upon  such  report,  there  being  in  such 
circumstances  no  application  to  the  Court 
to  commit,  but  rather  an  acting  by  the 
Court  propria  motu. 

Phillimore,  in  support  of  the  rule,  was 
not  called  on. 

Denman,  J. — 1  am  of  opinion  that  the 
rule  must  be  made  absolute.  Rule  126  of 
the  Bankruptcy  Rules,  1870,  says  that 
where  a  trustee  resigns,  or  is  removed,  he 
is  within  four  days  thereafter  to  render 
to  the  Registrar  an  account  shewing  what 
he  has  done  while  trustee,  and  to  duly 
account  for  all  property  of  the  bankrupt, 
and  "  if  he  do  not  comply  with  these 
requisitions  within  the  prescribed  time, 
the    Court"    is   to   "enforce   obedience 

loss.  ...  If  the  trustee  fail  to  comply  with  such 
requisition  of  the  Comptroller,  the  Comptroller 
may  report  the  same  to  the  Court ;  and  the  Court, 
after  hearing  the  explanation  (if  any)  of  the  trus- 
tee, shall  make  such  order  in  the  premises  as  it 
thinks  just." 

The  Bankruptcy  Rules,  1870,  rule  126 :  "  Where 
a  trustee  shall  resign  or  be  removed  from  his 
office,  he  shall  within  four  days  thereafter  render 
to  the  Hegistrar,  to  be  filed  with  the  proceedings, 
an  account  in  writing  shewing  what  be  has  done 
while  trustee,  and  shall  duly  account  for  all 
moneys  or  property  of  the  bankrupt.  If  he  do 
not  comply  with  these  requisitions  within  the  pre- 
scribed time,  the  Court  shall  enforce  obedience 
thereto." 

Rule  178 :  *'  An  application  to  the  Court  to  com- 
mit any  person  for  .contempt  of  Court  shall  be 
supported  by  affidavit,  and  be  filed  in  the  Court 
in  which  the  proceedings  are." 

Rule  179 :  "  Upon  the  filing  of  such  application, 
the  Registrar  shall  fix  a  time  and  place  for  the 
Court  to  hear  the  spplication,  and  shall  issue  a 
notice  to  be  served  ....  personally  on  the  person 
sought  to  be  committed  three  days  at  the  least 
before  the  day  of  hearing,  .  .  .  unless  the  Court 
shall  .  .s  .  direct  service  ....  to  be  made  in 
some  other  manner.*' 

4P 
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thereto.**  The  rale  cannot  be  read  so  as 
to  make  its  language  satisfactory,  speak- 
ing as  it  does  of  enforcing  obedience 
where  there  has  been  snch  non-com- 
pliance ;  bnt  we  mast  construe  the  rule 
as  best  we  can.  And  I  am  of  opinion 
that,  although  the  making  by  the  Court 
of  an  order  limiting  a  time  for  doing 
what  was  required,  npon  pain  of  being 
liable  to  be  committed  to  prison,  would 
have  been  a  mode  of  "enforcing  obe- 
dience," a  committal  to  prison  without 
giving  such  opportunity  for  obedience 
was  not  a  mode  of  "  enforcing  obedience." 
I  need  not  refer  to  any  other  of  the  ob- 
jections taken,  rule  126  being  what  is 
relied  on  to  shew  that  the  committal  was 
right. 

Pollock,  B. — I  am  of  the  same  opinion. 
This  case  does  not  turn  upon  general 
principles  as  to  the  powers  of  Courts  to 
punish  for  disobedience  to  their  orders; 
it  turns  npon  whether  the  committal  is 
justified  by  rule  126  of  the  Bankruptcy 
Kules,  1870.  Possibly  the  framers  of  that 
rule  overlooked  the  case  of  a  trustee  who, 
by  entire  failure  to  give,  notwithstanding 
fnll  opportunity,  any  reason  for  non-com- 
pliance with  the  requisitions  of  the  rule, 
has  shewn  a  fixed  intention  to  evade 
compliance  as  far  as  he  possibly  can.  But 
the  words  of  the  rule  are  that  in  default 
of  compliance  the  Court  is  to  "enforce 
obedience.**  And  I  agree  with  my  brother 
Denman  that  those  words  do  not  justify 
a  committal  for  the  disobedience  which 
the  rule  supposes  to  have  already  taken 
place,  but  justify  a  committal  only  if 
there  should  be  continuing  disobedience 
after  the  Court  has  made  an  order  re- 
quiring compliance  with  the  rule,  or  (to 
speak  more  strictly)  such  compliance  as 
the  lapse  of  the  four  days  mentioned  in 
the  rule  leaves  possible. 

Rule  ahsoliUe. 


Solicitors — Brooks,  Jenkins  &  Co.,  agents  for 
R.  Hicham,  Manchester,  for  prisoner ;  W.  W. 
Aldridge,  for  the  Comptroller  in  Bankruptcy. 


[IN  THE  QUEEN'S  BENCH   DIVISION.] 

{M*LAREN  (petUumer)  v.  hobr 
(respondent),  BBBWiCf-UPOif. 
TWEED  (BOEOUGH)  BLBCnOlT 
PETITION. 

Parliameni — Election  PeMum — Costs  0$ 
to  Witnesses — Parliamentary  Elections  Ad^ 
1868  (31  &-  32  Vict  c.  125),  ss.  S^  md 
41. 

In  taxing  under  the  Parliamentary  Ekt- 
tions  Act,  1868  (31  ^  32  Vict,  c,  125), 
s,  41,  costs  between  the  parties  to  an  efec 
tion  petition  under  that  Act,  the  MaHer 
disallowed  part  of  what  had  been  aUoictd  hf 
certificate  of  the  Registrar  under  section  34 
for  the  reasonable  expenses  of  witnesses,  and 
in  particular  taxed  the  aZlowance  per  diem 
to  certain  witnesses  down  to  a  smaUer  m». 
Upon  application  to  remew  the  taxation^— 
Held,  that  tJie  Master  was  not  bound  by  ike 
certificate  of  the  Registrar, 

The  respondent  applied,  by  summons 
at  chambers,  for  an  order  to  the  Master 
to  review  his  taxation  of  costs  in  this 
case ;  and  the  application  was  referred  by 
Cave,  J.,  to  the  Court. 

The  Master  had,  in  taxing  the  respon- 
dent's costs,  disallowed  {intet'  alia)  pari 
of  the  items  for  witnesses,  allowing  less 
than  amounts  which,  by  certificate  under 
section  34  of  the  Parliamentary  Elections 
Act,  1868  (31  A  32  Vict.  c.  125),  had  been 
allowed  to  the  respondentia  witnesses  by 
the  Registrar  of  the  Court  for  the  trial 
of  the  petition ;  and  in  particular  the 
Master  had  taxed  the  allowance  per  diem 
to  professional  men  residing  in  the  town 
who  were  called  as  witnesses  down  to  one 
guinea  per  diem. 

The  following  were  (so  far  as  material) 
the  respondent's  objections  to  the  Master  s 
taxation,  and  the  Master's  answers  there- 
to:— 

Objection  5  (allowance  to  witnesses).— 
Having  regard  to  sections  3  &  34  of  31 
<fe  32  Vict.  c.  126  and  rule  5  of  the  Ad- 
ditional  General  Rules  of  27th  of  January, 
1875  (1),  and  also  to  the  judgment  in 

(1)  31  &  32  Vict.  c.  125  (the  FftriiameoUrf 
Elections  Act,  1868),  8.  3 :  The  following  term 
shall  in  this  Act  have  the  meanixigs  hereinafter 
assigned  to  them  unless  there  is  something  in  tbe 
context  repngnant  to   snch  constmction:  .  .  • 
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ih  T.  Nolan  (2),  it  is  submitted  that 
axing  Master  has  no  power  to  review 
Msind  the  amoant  of  the  certificate 


eribed"  shall  mean  **  prescribed  by  the 
of  Court.'' 

ioD  27  :  The  duties  to  be  performed  by  the 
ibed  officer  ....  hhall  be  performed  by 
...  of  the  Masters  of  the  Court  of 
oa  Pleas  ....  as  may  be  determined  by 
lief  Justice.  .  .  . 
ion  34 :  The  reasonable  expenses  incurred 

7  person  in  appearing  to  give  evidence  at 
lal  of  an  election  petition  under  this  Act, 
ing  to  the  scale  allowed  to  witnesses  on  the 
of  civil  actions  at  the  assizes,  may  be 
d  to  such  person  by  a  certificate  under  the 
of  the  Judge  or  of  the  prescribed  officer, 
ich  expenses,  if  the  witness  was  called  and 
ned  by  the  Judffe,  shall  be  deemed  part  of 
Epenses  of  providing  a  Court,  and  in  other 
inaU  be  deemed  to  be  costs  of  the  petition. 
ion  41 :  All  costs  ....  and  expenses  of 
icident&l  to  the  presentation  of  a  petition 
this  Act,  and  to  the  proceedings  consequent 
n,  with  the  exception  of  such  costs  .... 
cpenses  as  are  ....  otherwise  provided 
ftU  be  defrayed  by  the  parties  to  the  petition 
h  manner  and  ....  proportions  as  the 
or  Judge  may  determine,  regard  being  had 
)  disallowance  of  any  costs   ....  or  ex- 

which  may,  in  the  opinion  of  the  Court  or 
,  have  been  caused  by  vexatious  conduct, 
ided  allegations,  or  unfounded  objections  on 
rt  either  of  the  petitioner  or  the  respondent, 
agaxd  being  had  to  the  discouragement  of 
sedless  expense  by  throwing  the  burden  of 

the  same  on  the  parties  by  whom  it  has 
aused,  whether  such  parties  are  or  are  not 

whole  suocessfuL 

eotts  may  be  taxed  in  the  prescribed  manner, 
coording  to  the  same  principles  as  costs 
m  attorney  and  client  are  tcLxed  in  a  suit  in 
\fjti  Court  of  Chancery.  .  .  . 
es  made  (under  section  25)  on  21st  of  Novem- 
i&S,  rule  39  :  An  officer  shall  be  appointed 
sh  Court  for  the  trial  of  an  election  petition, 
tiall  attend  at  the  trial  in  like  manner  as  the 

of  assize  and  of  arraigns  attend  at  the 
I. 

ti  officer  may  be  called  the  Registrar  of  that 
>  •  •  * 

d  40 :  The  reasonable  costs  of  any  witness 
M  ascertained  by  the  Beeistrar  of  the  Court, 
le  certificate  allowing  wem  shall  be  under 
Ad. 

i  reTocation  by  later  rule  below.] 
B  66 :  Costs  shall  be  taxed  by  the  Master.  .  .  . 
M  of  the  27th  of  January,  1 875,  rule  5 : 
tO  is  hereby  revoked,  and  in  lieu  thereof  it 
ered  that  the  amount  to  be   paid  to  any 

8  whose  expenses  shall  be  allowed  by  the 
■hall  be  ascertained  and  certified  by  the 
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of  the  Registrar  given  in  this  case,  and 
that,  instead  of  the  amonnt  of  46^.  in- 
serted in  the  bill  of  costs  by  the  Master, 
the  amount  of  the  Registrar's  certificate 
of  the  12th  of  March,  1881,  should  be 
inserted.  It  is  also  submitted  that,  if  the 
Taxing  Master  was  at  liberty  to  tax  the 
costs  of  the  witnesses  after  the  Registrar 
had  so  certiticd  as  aforesaid,  .  .  .  the 
sum  allowed  by  the  Taxing  Master  was, 
having  regard  to  the  judgments  in  Hill 
V.  Peel  (3),  Broad  v.  Fowler  (3),  and 
Pegler  v.  Gurriey  (3),  and  in  Freiich  v. 
Nolan  (2),  and  to  the  special  allowaoces 
and  general  provisions  in  the  schedule  to 
the  Additional  Rules  of  Court  under  the 
Judicature  Act,  1875,  and  to  the  time 
occupied  by  the  trial,  inadequate,  and 
ought  to  be  increased. 

Answer. — Section  34  (even  if  the  term 
"  prescribed  officer*'  there  used,  notwith- 
st-anding  the  definition  in  section  27,  means 
the  Registrar)  can  only,  as  it  appears  to 
me,  apply  to  the  allowance  to  be  made  to 
the  witnesses  as  against  the  party  who 
obtains  their  attendance;  otherwise  it 
would  throw  on  the  party  who  has  to 
pay  the  costs  all  the  expense  of  his  ad- 
versary's witnesses,  whether  material  or 
not,  and  even  though  they  may  be  kept 
in  attendance  doubly  as  long  as  may  be 
necessary.  ...  In  the  taxation  the 
Registrar  does  not  appear  to  have  acted 
on  any  recognised  principle  or  allowable 
scale.  .  .  . 

Macaskie,  for  the  respondent. — The 
Legislature  clearly  intended  to  provide  by 
section  34  (1)  of  the  Parliamentary  Elec- 
tioDs  Act,  1868,  that  the  costs  of  witnesses 
should  be  ascertained  once  for  all  by  the 
Registrar.  The  language  of  Lush,  J.,  in 
the  Harunch  Election  Oase  (4),  implies 
that  the  Master  has  no  power  in  the 
matter.  The  Master  had,  at  all  events,  no 
power  to  disallow  any  part  of  the  items 
for  witnesses  on  the  ground  that  the 
amounts  allowed  by  the  Registrar  were 
nndnly  liberal  to  the  witnesses.  If  the 
Master  had  the  power  which  he  assumed, 
he  exercised  his  power  wrongly :  one 
guinea  a  day  for  professional  witnesses  is 

(3)  39  Law  J.  Bep.  C.P.  89 ;  Law  Rep.  6  C.P. 
172. 

(4)  8  cm.  &  H.  71. 
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not  enough — Tumhull  v.  Janson  (5).  The 
costs  are  bj  section  41  (1)  to  be  taxed 
*'  according  to  the  same  principles  as  costs 
between  attorney  and  client  are  taxed  in 
a  suit  in  the  High  Court  of  Chancery." 
[Field,  J.,  referred  to  Hill  v.  Peel  (3).] 
The  application,  if  dismissed,  should  be 
dismissed  without  costs,  regard  being  had 
to  the  Harwich  Election  Case  (4)  and 
TanibuU  v.  Janson  (5). 

McOlynumtj  for  the  petitioner,  was  not 
heard. 

LoBD  CoLEBiDQE,  C.J. — I  am  of  opinion 
that  we  cannot  properly  interfere  with 
the  Master's  taxation  in  this  case. 

Points  of  importance  have  been  raised 
on  which  I  may  express  my  opinion, 
although  in  doing  so  I  may  to  some  ex- 
tent  be  going  beyond  what  the  substance 
of  this  case  requires. 

Ah  between  witnesses  and  the  party 
summoning  them,  the  reasonable  expenses 
of  witnesses  (directed  by  the  Act  to  be 
"  according  to  the  scale  allowed  to  wit- 
nesses on  the  trial  of  civil  actions  at  the 
assizes  ")  are  clearly,  by  section  34  of  the 
Parliamentary  Elections  Act,  1868  (1), 
to  be  ascertained  by  the  officer  acting 
under  that  section,  who,  under  rule  39  of 
November,  1868  (1),  and  rule  5  of  Jan- 
uary, 1875  (1),  is  called  the  Rej^istrar. 
But  the  party  to  the  petition  might,  in 
order  to  punish  his  adversary,  summon 
au  unnecessary  number,  and  therefore, 
although  it  is  reasonable  that  the  wit- 
nesses— who  have  nothing  to  do  with 
that — should  nevertheless  be  paid,  injus- 
tice would  be  apt  to  follow  if  this 
ascertaining  of  the  expenses  of  witnesses 
wore  to  bind  the  opposite  party.  Then 
section  41  (1)  says,  "The  costs  maybe 
taxed  in  the  prescribed  manner  **  (as  to 
which  it  is  prescribed  by  rule  55  of  No- 
veml>er,  1868,  that  the  taxation  shall  be 
by  the  Master),  and  goes  on  to  say  that 
the  taxation  shall  be  **  according  to  the 
same  principles  as  costs  between  attorney 
and  client  are  tajied  in  a  suit  in  the  High 
Court  of  Chancery.*'  The  Master  is  then, 
in  taxing  the  costs,  to  allow  the  expenses 
of  witnesses  where  such  expenses  would 
be  allowed  in  taxing  in  a  suit  in  the  Court 

(5)  47  Law  J.  Rep.  C.P.  384 ;    Law   Rep.   3 
C.P.  D.  264. 


of  Chancery  in  which  costs  are  directed  to 
be  paid  as  between  solicitor  and  client  Bat 
there  is  nothing  to  shew  that  the  SMer- 
taining  of  the  reasonableness  of  the  ex- 
penses of  witnesses  by  the  Registrar  is  to 
bind  the  opponent  of  the  party  sammon- 
ing  them ;  and  it  appears  to  me  that  it 
would  be  unjust  that   he   should  be  lo 
bound.    1  am  satisfied  that  In  the  Harwiek 
Case  (4)  Mr.  Justice  Lush  never  meant  to 
lay  down  that  as  aminst  the  opposite  purty 
the  expenses  of  witnesses  are  to  be  asoer- 
tained  by  the  Registrar's  certificate.  The 
question,  therefore,  comes  to  be  whether 
there  is  sufficient  ground  for  interfering 
with  the  Master's  exercise  of  his  power 
in  his  disallowance  of  particular  items  or 
parts  of  items.     [The  Chief  Justice  re- 
ferred to  some  of  the  itemis,  and  remaiM 
that  the  Master  had  exercised  his  discre- 
tion in  a  regular  manner.]     I  come  now 
to  my  reasons  for  thinking  that,  althoogh 
this  application  ought   to  be  dismissed, 
it  ought  to  be  dismissed  without  ooeta. 
The  Master  has  taxed  the  allowances  for 
professional  men  residing   in   the  town 
who  were  called  as  witnesses  down  to  one 
guinea  per  diem.     Now  in   TttmbuU  ▼. 
Janson   (5)   expressions  appear  to  hafe 
been  used  by  the  Court  to  the  effect  that 
the  8th  rule  of  the  Special  AUowanoes 
and  General  Provisions  in  the  Additional 
Rules  of  Court  under  the  Judicature  Act, 
1875,  was  inconsistent  with  the  former 
scale  allowance  of  one  guinea.     I  do  not 
think  it  necessary  distinctly  to  differ  from 
any  pai't  of  the  decision  in  TumbuU  ▼. 
Janson  (5)  ;    but  the  carefully  reasoned 
judgment  of  Grove,  J.,  in  Mackley  v.  OW- 
ling worth  (6),  appears  to  me  not  to  hafe 
been    sufficiently   noticed    in    that  case. 
The  circumstances  of  the  two  cases  were 
no  doubt  different,  but  the  reasons  giren 
in  Mackley  v.  Chillingtoorth  (6)  deserred, 
I  think,  attention,  and  if  it  were  neces- 
sary here  to  choose  between  the  two  cases, 
1  should,  so  far  as  TurnbuU  v.  Jamon  (o) 
differs  from  Mackley  v.  GhiUingworth  (6), 
elect  to  follow  Mackley  v.  OhiUingwofik 
(G).     The  Master,  however,  in  this  case 
has   exercised    his    discretion,  although 
adopting  in  fact  the  old  scale  allowance; 
and,    therefore,    Turnhull    v.  Janson  (5) 

^  (6)  46  Law  J.  Rep.  C.P.   484 ;    Law  Brp.  i 
C.P.  D.  273. 
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would  not  justify  onr  directing  a  review 
of  the  taxation,  although,  having  regard 
to  expressions  used  by  the  Goart  in  that 
case,  the  respondent  was  warranted  in 
making  this  application  for  the  purpose 
of  obtaining  such  review. 

Field,  J. — I  am  of  the  same  opinion. 
The  points  raised  are  not  without  diffi- 
culty.   The  first  question  for  our  decision 
is,  whether  the  Master,  in  taxing  under 
section  41  of  the  Parliamentary  Elections 
Act,  1868  (1),  the  costs  of  proceedings 
under  that  Act,  is  bound   to   allow  all 
sums  which,  as  between  witnesses  and 
the  party  summoning  them,  have  been 
allowed  by  the  Registrar,  acting  under 
section  34,  for  the  expenses  of  witnesses. 
No  doubt  section  34  does  provide  for  an 
enquiry  into  the  reasonableness   of   the 
expenses  of  witnesses ;  and,  on  behalf  of 
the  respondent,  it   has  been  contended 
that  the  enquiry  thereunder  is  final  and 
binds  the  Master  when  taxing  costs.    The 
Master,    however,  has,   in    his   answers 
to  the   respondent's    objections    to    the 
taxation,  given   reasons  for   considering 
that  so  wide  a  construction  of  section  34 
cannot  be   a   right  construction;    and  1 
think  the  conclusion  which  the  Master 
has  arrived  at  on   that  point  is  right. 
Next,  it  is  said,  on  the  part  of  the  respon- 
dent, that  the  Master,  in  taxing  the  allow- 
ances for  professional  witnesses  down  to 
one  guinea  a  day,  has  erroneously  thought 
himself  bound  by  the  old  scale  allowance ; 
but   the    Master  appears  to  have  exer- 
cised his  discretion,  aud  not  to  have  simply 
followed  the  old  scale,  and  consequently 
that  ground  of  objection  to  the  taxation 
also  fails.     With  respect  to  the  question 
whether  rule  8  of  the  Special  Allowances 
and  General  Provisions  in  the  Additional 
Rules  under  the  Judicature  Act,  1875, 
has  repealed  the  old  scale,  I  should  have 
Tcry  much  doubted  its  having  done  so ; 
but  there  are  in  Tvmhidl  v.  Janaon  (5) 
expressions  which  may  be  taken  to  say 
that  it  has  done  so.     It  is,  however,  un- 
necessary to  give  a  decision  on  the  point. 

Application  dismissed. 
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[IN  THE  COURT  OF  APPEAL.] 
(^Appeal  from  the  Gomnwn  Pleas  Division.) 

1881. 
June  21. 


..} 


LYONS  V.  TUCKEE.  * 


BUls  of  Sale  Ad,  1878  (41  ^42  Vict.  c. 
31),  8.  10 — Priority — Registered  and  Un- 
registered Bills  of  Sale — Seizure. 

Appeal  from  a  judgment  of  the  Com- 
mon Pleas  Division,  reported  Ante,  p. 
322. 

R.  8.  Wright,  for  the  plaintiff. 
A.  Charles,  for  the  defendant. 

It  was  agreed  that  the  decision  of  the 
Common  Pleas  Division  had  been  over- 
ruled by  the  judgment  of  the  Court  of 
Appeal  in  Oonelly  v.  Steer  (1).  Their 
Lordships  therefore  reversed  the  judg- 
ment in  the  present  case  without  hear- 
ing argument. 

Judgment  reversed. 


Solicitors— Aldrid?e,  Thorn  &  Morris,  agents  for 
Square,  Briclgman  &  Bund,  Plymouth,  for  plain- 
tiff; Park,  Nelson,  Ponsonby  &  Co.,  agents  for 
G.  H.  E.  Handle,  Devonport,  for  defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1881.    1       RICHARDSON  (appellant)  v. 
Feb.  24.  J         SAUNDERS  (respotulent). 

Eletnentary  Educatioyi  Acts,  1870  and 
1876 — Compliance  with  Attendance  Order 
— Attetulance  without  Fees  —  Liability  nf 
Parent  to  Conviction  utuler  39  4^  40 
Vict.  c.  79.  s.  12 — Remission  of  Fees,  33  §c 
34  Vict.  c.  75.  s.  17. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  65.] 


Solicitors — Fyke  &  Minchin,  for  petitioner  ;  Shum, 
Grosoiiiaii,  Cro60man  &  Prichard,  agents  for 
John  Danlop,  Berwick-on-Tweed,  for  respondent. 


*  Coram   Bramwell,    L.J. ;    Brett,    L.J. ;    and 
Cotton,  Ij.!. 

(1)  Ante,  p.  326. 
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[IN  THE  COURT  OF  APPEAL.] 
(^Appeal  from  the  Excheqtter  DivUion.) 

1881       1 

nf        u  oo  I  BRAIN  AND  ANOTHER  V.  THOMAS 
2^  26  '  J        *""  AHOTHKE.' 

Forest  of  Dean  Act  (1^2  Vict.  c.  43. «. 
•JO) — Statuf-orij  Duty — Duty  to  be  enforced 
by  Injunction — Uemedy  by  Action  for  Injury 
cauaed  by  Breach  of  Duty  created  by  Statute 
—  Mines  —  Mortgayor  and  Mortgagee  — 
lAability  of  Mortgagee  for  Injury  done  by 
Mortgagor  in  Possession  to  adjoining  Mine, 

The  statute  1^2  Vict,  c,  43,  and  the 
rules  made  under  U^  regulate  the  use  of  ad' 
joining  gales  in  the  Forest  of  Dean,  By 
sectian  29  compliance  with  the  rules  may 
be  enforced  "  by  or  on  behalf  of  Her  Ma- 
jesty, her  heirs  or  successors,  or  by  any 
other  person  or  persons^  by  injunction  of 
Her  Majesty^ s  Court  of  Excheqtter  or  other- 
imse,  m  stbch  manner  as  the  said  Court 
shall,  071  application,  think  fit,**  The 
plaintijfs  brought  an  action  for  damages 
against  the  defendants,  as  owners  of  ad- 
joining gales  in  the  Forest  of  Dean,  for  in- 
jiMry  sustained  by  the  plaintiffs  through  the 
6 topping  of  the  engines  in  the  defendofUs* 
(jaXe  contrary  to  one  of  the  rules.  Some  of 
tlie  defendants  were  mortgagors  in  possession 
of  and  working  the  gale.  The  other  defen- 
'  I  ants  were  mortgagees  who  had  never  been 
ill  possession  of  or  worked  it : — Held  (^af- 
firming the  jwlgment  of  the  Exchequer 
Division),  that,  with  respect  to  the  defen- 
dants who  were  mortgagors,  the  specific 
remedy  given  by  section  29,  for  enforcing 
rompliance  with  the  rales,  did  not  exclude 
the  plaintiffs*  right  to  recover  damages  for 
injuries  caused  to  them  by  an  antecedent 
breach  of  the  rales.  Held  also  {reversing 
the  judgment  of  the  Exchequer  Division), 
that  the  mortgagees  were  not  liable  in  the 
action. 

Ross  V.  Rugge-Price  (45  Law  J.  Rep. 
Exch.  177 ;  Law  Rep.  1  Ex.  D.  269)  ap- 
proved and  followed. 

Appeal  from  a  judgment  of  the  Ex- 
chequer Division  upon  a  S|)ecial  Case. 

The  action  was  brought  by  the  plaiu- 
tifEs,  who  were  owners  of  a  certain  gale 
in   the  Forest  of  Dean,  to  recover  from 

*  Coram  Lorcl  Selborne,  L.C. ;  BaggdLlay,  L.  J. ; 
and  Bramwell,  L.  J. 


the  defendants,  as  ownen  of  an  adjoiii- 
ing  gale  on  the  land  side  of  the  plaintifik' 
gale,  damages  for  injarios  sastained  bj 
reason  af  the  stopping  of  the  engines  in  tiie 
defendants*  gale,  contrary  to  mle  19  of 
the  rules  made  under  the  Forest  of  Dean 
Act  (1  Vict.  c.  43)  (1). 

Some  of  the  defendants  were  mort- 
gagors in  possession  of  and  working  tLt; 
gale  before  and  at  the  time  of  the  injary 
complained  of;  the  other  defendanU 
were  mortgagees  out  of  possession,  and 
had  never  been  in  possession  of  or  worked 
the  gale. 

The  Special  Case  set  out  at  length 
the  special  -facts,  with  respect  to  the 
working  and  position  of  the  gales,  relied  on 
by  both  sides.  Various  contentions  were 
raised  and  disposed  of  in  the  Exchequer 
Division  and  the  Court  of  Appeal  npou 
the  facts  so  stated,  but  it  is  thought  un- 
necessary to  notice  them  further  iu  this 
report. 

(1)  Section  29  of  1  &  2  Vict,  c  43,  enacts 
"  That  the  Commissioners  for  the  Forest  of  Dean 
appointed  by  the  Act  shall  specify,  in  their  svanl, 
'  such  general  rules  and  regulations  as  to  them 
shall  seem  equitable  for  the  mode  in  which  all  the 
said  gales,  &c.,  shall  be  worked,  and  after  such 
award,  all  such  gales,  &c,  shall  be  worked  ac- 
cording  to  the  true  intent  of  such  rules  aid 
regulations.'  And  that  in  case  any  persons  en- 
titled to  or  in  possession  of  a  gale,  &c.,  shall  wil- 
fully proceed  in  working  such  gale  contrary  to 
the  s^iid  rules  and  regulations,  after  seren  dajs' 
notice  in  writing  by  the  gaveller  or  deputy 
gaveller  to  stop  and  discontinue  such  workii^i 
then  tho  said  gale,  &c.,  shall  be  liable  to  be  fo^ 
feited  as  and  for  a  breach  of  condition,  ...  and 
the  person  or  persons  in  possession  of  any  such 
^ale,  &c.,  may  l>e  evicted  therefrom  by  Her  Ma- 
jesty, her  heirs  or  successors,  as  might  be  done 
on  the  forfeiture  of  a  lease  for  breach  of  con- 
dition ;  .  .  .  '  and  in  addition  to  such  right  or 
power  of  eviction,  the  compliance  with  such  roles, 
orders  and  regulations  may  be  enforced  by  and 
on  the  behalf  of  Her  Majesty,  her  heira.  &c.,  or  by 
any  other  person  or  persons  by  injunction  of  Htf 
Majesty's  Court  of  Exchequer,  or  otherwise,  in 
such  manner  as  the  said  Court  shall  on  application 
think  fit." 

By  rule  19  of  the  Rules  and  Regulations,  it  is 
provided  that,  ''In  all  cases  where  gales  lying  on 
the  laud  side  of  other  gales  are  drained  by  steam- 
engines,  and  when  by  the  stopping  of  those  en- 
gines the  water  may  be  thrown  into  dip  galea, 
the  galees  of  the  land  colHeries  shall  be  boaod  to 
work  their  engine  or  engines  so  as  to  prevent  any 
of  the  water  ^  these  ^es  ficom  pounng  down 
into  the  dip  gale  to  long  as  they  shaU  contume 
to  hold  possession  orsuch  land  gales." 
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Brain  v.  Tkonuu  (App,\  Etch, 

The  Exchequer  Division  (Kelly,  C.B., 
and  Pollock,  B.)  gave  judgment  for  the 
plaintiffs  against  all  the  defendants. 

The  defendants  appealed. 

A,  Charles  and  B.  T.  Eeid,  for  the  de- 
fendants.— The  defendants  are  not  liable 
to  any  action  for  damages  in  respect  of 
the  injuries  complained  of.  Section  29 
of  the  Act  provides  specific  remedies  for 
breach  of  the  rules,  and  any  liability  at 
common  law  is  excluded  by  the  operation 
of  the  section.  Ro88  v.  Bugge-Pricfi  (2) 
will  be  cited  against  this  view,  but  it  is  sub- 
mitted that  that  case  was  wrougly  decided. 
Atkinson  v.  The  Newcastle  and  Gateshead 
Waterworks  Govvpany  (3),  although  the 
decision  was  upon  another  statute,  shews 
that  the  breach  of  a  duty  created  by 
statute,  causing  injury,  does  not  of  ne- 
cessity vest  a  right  of  action  in  the  person 
who  suffers  the  injury.  In  the  latter 
case  the  authority  of  Corich  v.  Steel  (4) 
was  doubted.  In  any  event  those  of  the 
defendants  who  are  mortgagees  are  not 
liable.  Their  position  is  simply  that  of 
persons  who  have  a  security  for  their 
debt  with  certain  rights  arising  from  that 
position.  They  have  never  been  in  pos- 
session of  the  gale  in  question  here,  or  in- 
terl  t?red  in  any  way  with  the  working  of  it. 

The  Attorney- General  (Sir  H,  James) 
and  /.  G.  Wood,  for  the  plaintiffs. — Boss 
V.  Etigge-Price  (2)  was  rightly  decided. 
The  object  of  rule  19  was  to  protect  pri- 
vate rights,  and  Atkinson  v.  The  New- 
easUe  and  Gateshead  Waterworks  Company 
(3)  is  different  from  the  present  case. 
It  perhaps  cannot  be  argued  with  any 
great  confidence  that  the  mortgagees 
were  liable,  but  it  may  be  suggested  that 
ihey  have  the  legal  estate,  and  could  at 
any  moment  compel  the  mortgagor  to 
perform  his  statutory  duty,  because  upon 
his  failure  to  perform  it,  he  might  be 
evicted  and  their  security  destroyed. 

A.  Charles,  in  reply. — In  Boss  v.  Rv^ge- 
Price,  Bramwell,  B.,  expressed  his  view 
that  section  29  did  not  give  any  remedy 
for  injuries  sustained  by  an  antecedent 

(2)  46  Law  J.  Rep.  Exch.  777 ;  Law  Rep.  1  Ex. 
D.  269. 

(3)  46  Law  J.  Rep.  Exch.  775 ;  Law  Rep.  6 
Exeh.  404  ;  2  Ex.  D.  441. 

(4)  8  K  &  R  402  ;  23  Law  J.  Rep.  Q.B.  121. 
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breach  of  the  statutory  duty.  It  is  sub- 
mitted that  the  true  view  is  that  the 
statute  does  not  mean  that  there  should 
be  any  remedy  for  breach  of  a  duty 
created  for  the  first  time,  the  breach  being 
antecedent  to  the  period  when  the  statute 
gives  specific  remedies. 

Cur,  adv,  vult. 

The    following   judgments   were    (on 
March  26)  delivered  : — 

Lord  Selbornk,  L.C.  (after  disposing 
of  other  arguments  founded  on  the  par- 
ticular facts  stated  in  the  case). — The  next 
argument  was  that  the  rule  does  not  give 
any  person  who  may  be  injured   by  its 
non-observance   any   remedy  by  way  of 
damages  against  any  person  or  persons 
who  have  not  observed  it.     The  ground  is 
said  to  be  that  where  a  statute  creates  an 
offence,  and    defines  particular  remedies 
against  the  person  committing  that  of- 
fence,   prima  facie    the    party    injured 
can    avail   himself  of   the   remedies    so 
defined,  and  no  other.     I  see  no  reason 
to   call    that  rule  in   question.     But    it 
must  be  examined  with  reference  to  the 
terms  in  which  the  statute  deals  with  the 
subject.      Rule   19   says   distinctly   that 
the  galees  of  the  land  collicricH  shall  be 
bound,   under  certain  circumstances,   to 
work  their  engines,  and  the  clause  in  the 
Act  itself  (section  29)  tells  what  the  con- 
sequences  of  disobedience   to    the  rule 
are  to  be :  First,  if  after  seven  days'  notice 
the  galee  shall  wilfully  proceed  in  work- 
ing his  gale  contrary  to  the   rules,  his 
works,  pits,  &c.,  are  liable  to  be  forfeited 
as   and  for  a  breach   of  condition,   and 
the- person  or  persons  in  possession  may 
be   evicted   therefrom   by  Her  Majesty, 
her  heirs  and  successors,  as  might  be  done 
on  forfeiture  of  a  lease  for  breach  of  a 
condition.     If  the  section  stopped  at  that 
point  there  might  be  considerable  ground 
for  saying  that  no  one  is  contemplated 
by  the  section  as   being  injured  except 
the  Crown.     But  the  section  goes  further 
and  provides :  **  And  in  addition  to  such 
right  or  power  of  eviction,  the  compliance 
with  such  rules,  &c.,  may  be  enforced  by 
or  on  behalf  of  Her  Majesty,  her  heirs  or 
successors,   or  by  any  other  person   or 
persons,  by  injunction  of  Her  Majesty's 
Court  of  Exchequer  or  otherwise,  in  such 
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Brain  v.  Thonuu  {App.)y  Etch, 

manner  as  the  said  Coart  shaU,  on  ap- 
plication, think  fit."  Now,  on  considera- 
tion, I  agree  with  the  view  taken  of  the 
words  "  or  otherwise  "  by  Baron  Bram- 
well  in  R088  V.  Bugge-Price  (2).  They 
probably  mean  that  if  an  injunction  to  re- 
strain be  not  the  proper  remedy,  a  man« 
datory  order  may  be  made.  In  other 
words,  they  refer  rather  to  prevention  than 
to  damages.  One  thing  at  least  is  clear, 
that  the  interest  which  is  to  be  protected 
is  not  that  of  the  Crown  only,  bnt  of  any 
other  person  or  persons  who  may  suffer 
from  the  violation  of  the  rules.  But  if 
the  person  injured  has  a  right  to  require 
the  duty  imposed  by  the  rules  to  be  en- 
forced by  injunction,  on  the  ground  that 
a  wrong  has  already  been  done  to  him  by 
not  obeying  the  rules,  there  is  no  reason 
why  he  should  be  precluded  from  re- 
covering damages  in  respect  of  the  past, 
where  actual  damage  has  been  sustained. 
I  should  have  been  of  this  opinion  if 
there  had  been  no  previous  decision  on 
the  subject,  but  the  case  of  B088  v.  Bugge- 
Price  (2)  is  directly  in  point,  and  I  have 
no  hesitation  in  following  it. 

With  respect  to  the  liability  of  those 
defendants  who  are  mortgagees,  no 
serious  attempt  was  made  to  sustain  the 
judgment  of  the  Court  below.  An  in- 
junction has,  very  properly,  not  been 
granted  against  them.  They  are  not  in 
possession,  and  to  hold  them  liable,  not 
having  been  in  possession,  not  having 
done  the  damage  complained  of  and  not 
having  worked  the  mines,  would  be  con- 
trary to  reason  and  law. 

I  am  of  opinion  that  judgment  gene- 
rally should  be  given  for  the  mortgagees 
with  costs. 

Bramwell,  L.J.,  and  Bagoallay,  L.J., 
concurred. 

Judgment  affirmed  as  to  the  defendants 
other  than  the  mortgagees ;  reversed 
as  to  the  mortgagees. 

Solicitors — Rogerson  &  Ford,  agents  for  Goold  & 
Goold,  Newnham,  for  plaintifl^  ;  Field,  Roscoe  & 
Co.,  agents  for  Wintle  &  Maule,  Newnham,  for 
defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

{GOLKHAN  {appellant)  v.  m 
CHUBOHWABDBNS  AND  OYIB. 
SBER8  OP  BIRMIKQHAM  (re- 
spondents). 

Poor  Law — Maintenance  of  Grandehdd 
— Coverture — Married  Woman  having  sepa- 
rate Property — StaitUes  43  Eliz,  c  2. 1.  7 
and  33  ^  34  Vict,  e,  93.  ss.  13  atid  14. 

[For  the  report  of  the  above  case,  see 
60  Law  J.  Bep.  M.C.  92.] 


[IN   THE   COURT  OF  APPEAL.] 
{Appeal  from  the  Queen's  Bench  DvmsiM.) 
1881       r  ^*  pcarte  whitchubch  ;  in  n 
May  20 


50.  i 


AN   OBDEB  MADE   BT  JTJSTICIS 
OF  NOTTINQHAM. 


Practice — Appeal — Public  HeaWi  Aet^ 
1875  (38  &  39  Vict,  c  65),  ss,  91,  94, 95, 
96,  251 — Appeal  from  Order  of  Jtatieetio 
abate  Nuisance  —  "  Criminal  cause  &r 
matter  ''—The  Judicature  Act,  1873,  s.  47. 

[For  the  report  of  the  above  case,  see 
60  Law  J.  Rep.  M.C.  99.] 


1881 
May  30 


to.  I 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
THE  ALBESFOBD  BUBAL  SANTTABT 

AUTHOBITT    (oppeiUants)  v. 
SCOTT  (respondent). 

Highways,  Repair  of — 5  ^  6  WHL  4.  c. 
50.  ss.  51,  53,  54 — Gathering  Stones  (m 
Enclosed  Land — Licence  to  Surveyor  io 
"  gather  "  Stories  without  making  Saiiffdc* 
tion  to  Ovmer. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  103.] 
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[IN  THE  HOUSE  OF  LORDS.] 

1881.      "I 
,6./ 


DAYIS  V.  TBEHARNE. 


Maj  5 

Mining  Lease — Damage  to  Surface, 

The  mines  under  certain  lands  were  de- 
mised to  D.,  who  covenanted  to  work  them 
**  in  the  ufiual  and  m>ost  approved  way  in 
which  the  same  is  performed  in  other  works 
of  the  like  kind  in  the  county  of  O^ 

The  surface  was  let  upon  building  leases 
to  r.,  reserving  the  minerals  to  the  lessor,  with 
power  to  enter  upon  the  land  for  the  purpose 
of  working  the  mines  and  to  erect  huiidings, 
8fc.j  '*  and  do  and  execute  all  such  other 
actSy  works  and  things  upon,  in  or  wnder 
or  above  the  said  premises  as  shall  be 
necessary  or  convenient  for  working  and 
carrying  away  the  same,^*  making  compen- 
•  sation  *'  for  all  damage  occasioned  by  the 
exercise  of  the  rights  hereby  reserved  "  ; — 

Held,  that  by  the  ^^  usual  and  most  ap- 
proved  manner  of  working  **  in  the  county 
of  O,  was  not  meant  such  a  mode  of  working 
as  would  let  down  the  surface,  and  that  the 
lessee  was  not  thereby  absolved  frmn  the 
obligation  to  support  the  surface.  Held 
alsOy  thai  the  reservation  in  the  building 
leases  did  not  include  the  right  to  let  down 
the  surface. 

This  was  an  appeal  fix>m  a  decision  of 
the  Court  of  Appeal,  affirming  one  of 
Lord  Coleridge,  Cf.J. 

In  January,  1865,  J.  P.  Traheme  de- 
mised to  Davis  certain  veins,  mines  and 
seams  of  coal,  ironstone,  <fee.,  being  part 
of  the*  minerals  nnder  a  farm  called 
Llwydarth,  in  the  county  of  Glamorgan, 
with  power  to  Davis  to  enter  into  and 
upon  certain  parts  of  the  said  farm,  and 
to  open,  get  and  carry  away  the  said 
veins,  Ac,  subject  to  certain  rents  and 
royalties.  Davis  covenanted  to  work  the 
said  veins,' <&c.,  '*  in  the  usual  and  most 
approved  way  in  which  the  same  is  per- 
formed in  other  works  of  the  like  kind  in 
the  county  of  Glamorgan,"  and  at  the 
end  of  the  term  to  compensate  the  lessor 
for  any  damage  done  to  the  surface  of 
the  said  farm. 

In  January,  1869,  Traheme  granted  a 
ninety-nine  years'  building  lease  of  part 
of  the  farm,  *'  with  the  cottage  or  dwell- 
ing-house and  outbuildings  thereon,"  to 
Vol,  60.— a.B.,  C.P.  &  Exch. 


Thomas  Thomas,  reserving  the  minerals 
with  power  to  the  lessor,  his  heirs  and 
assigns,  or  other  persons  entitled  to  the 
reversion,  "  to  enter  and  be  upon  the 
said  premises  to  search  for,  win  and  work 
and  carry  away  the  minerals,  &c.,  in  or 
under  the  land,  or  in  or  under  any  other 
lands,  which,  or  the  mines  and  minerals 
under  which,  may  for  the  time  being 
belong  to  the  said  J.  P.  Traherne,  and  to 
erect  all  such  buildings,  machinery  and 
things,"  <fcc.,  "  he  and  they  making  rea- 
sonable compensation "  to  Thomas,  his 
assigns,  &c.,  *'  for  all  damage  occasioned 
by  the  exercise  of  the  rights  hereby 
reserved." 

Thomas's  lease  passed  by  assignment 
to  the  respondent  Treharne. 

In  July,  1869,  Davis  surrendered  his 
mining  lease  and  took  a  fresh  one  com- 
prising all  the  veins  of  coal,  &c.,  lying 
under  the  said  farm.  The  covenants 
were  precisely  similar  to  those  in  the 
original  lease. 

In  1871,  Traherne  granted  a  building 
lease  of  the  residue  of  the  farm  to  Tre- 
harne, reserving  the  minerals  with  power 
to  the  lessor,  his  heirs  and  assigns,  or 
the  persons  entitled  to  the  reversion,  Ac, 
to  enter  upon  the  land,  and  search  for 
and  carry  away  the  minerals,  &c.,  in  or 
under  such  land,  and  to  erect  buildings, 
&c.,  "  and  do  and  execute  all  such  other 
acts,  works  and  things  upon,  in  or 
under  or  above  the  said  premises  as  shall 
be  necessary  or  convenient  for  working 
and  carrying  away  the  same ;  he  and 
they  making  reasonable  compensation  to 
the  said  William  Treharne,  his  executors, 
administrators  and  assigns  for  all  damage 
occasioned  by  the  exercise  of  the  rights 
hereby  reserved." 

In  1878,  the  respondent  Treharne 
brought  an  action  against  Davis  for  in- 
jury caused  to  his  land  and  the  houses 
erected  thereon,  by  the  letting  down  of 
the  surface  in  consequence  of  the  working 
out  of  the  minerals.  The  action  was 
tried  before  Lord  Coleridge,  at  Swansea, 
and  the  jury  found  that  the  houses  were 
injured  by  the  letting  down  of  the  surface 
occasioned  by  the  working  of  the  mines 
since  July,  1869.  It  was  admitted  that 
the  working  was  in  the  usual  and  most 
approved  manner  prevailing  in  the  county 
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of  Glamorgan.  Tho  damages  were  as- 
sessed bj  an  official  referee  at  700Z.,  and 
Lord  Coleridge  gave  judgment  for  that 
amount,  and  an  injunction  restraining 
the  defendant  from  working  so  as  to 
cause  further  damage. 

This  decision  was  affirmed  by  the  Court 
of  Appeal.  Davis  then  brought  this 
appeal. 

TKq  Solicitor. Qeneral  {Sir  F,  HerschelT) 
and  Benjamin^  for  the  appellant,  con- 
tended that  the  terms  of  the  leases  autho- 
rised the  letting  down  of  the  surface. 
The  usual  and  most  approved  manner  of 
working  in  the  county  of  Glamorgan  had 
been  admittedly  followed,  and  the  building 
lease  reserved  the  power  of  doing  acts 
and  things  under  the  surface  necessary 
or  convenient  for  working  the  coal,  and 
compensation  was  to  be  paid  for  damage 
caused  by  the  exercise  of  the  right  re- 
served. The  only  damage  which  could 
b  occasioned  by  works  underground  was 
the  letting  down  of  the  surface. 

They  cited  the  following  cases :  Asp- 
den  V.  Seddon  (1),  Eadon  v.  Jeffcock  (2), 
TayUyr  v.  Shafto  (3),   Hext  v.  Oill  (4). 

Mclntyre  and  B,  F.  WilUams,  for  the 
respondent,  were  not  called  upon. 

The  Lord  Chancellor  (Lord  Sel- 
borne). — I  believe  none  of  your  Lord- 
ships has  any  doubt  on  this  case,  and 
under  those  circumstances  it  is  not  ne- 
cessary to  call  upon  the  ieamed  counsel 
for  the  respondent. 

The  first  question  is,  whether  in  the 
mining  lease  which  was  granted  to  the 
defendant,  Mr.  Davis,  there  was  a  power, 
as  against  the  lessor,  to  let  down  the 
surface.  It  appears  to  me  that  there  is 
no  portion  of  the  lease  which  in  any  way 
justifies  any  such  conclusion.  It  is  a 
lease  carefully  prepared  in  a  form  usual 
in  mining  leases.  It  gives  the  lessee 
power  to  work  the  veins,  mines  and 
seams  in  the  usual  way.     It  gives  large 

(1)  44  Law  J.  Rep.  Chanc.  359;  Law  Rep.  10 
Gh.  App.  304. 

(2)  42  Law  J.  Rep.  Exch.   36 ;   Law  Rop.   7 
Exch.  379. 

(3)  8  B.  &  S.  228. 

(4)  41  Law  J.  Rep.  Chanc.  761 ;  Law  Rop.  7 
Ch.  App.  699. 


surface  privileges ;  it  excepts  certain 
mines,  veins  and  seams,  and  it  provides 
(this  is  the  clause  mainly  relied  upon) 
that  the  lessee  shall  work  the  said  seams 
and  veins  of  coal  during  the  contumanoe 
of  the  demise  ''  in  the  usual  and  most 
approved  way  in  which  the  same  is 
performed  in  other  works  of  the  like  kind 
in  the  county  of  Glamorgan."  It  appears 
from  parts  of  the  evidence,  and  it  was  not 
in  dispute  at  the  trial,  that,  subject  to 
the  question  of  the  right  to  let  down  tiie 
surface  or  to  injure  the  surface  by  taking 
away  the  coals,  the  actual  working  oi 
this  mine  was  carried  on  "  in  the  nsaal 
and  most  approved  way  "  ui  which  snch 
works  wereperformed  in  other  partsoftlie 
county  of  Glamorgan.  I  assume  that  in 
the  appellant's  favour. 

But  what  does  that  mean?    It  refers 
simply  to  the  mode  of  carrying  on  the 
underground  works  in  the  mine,  which 
cannot  by  possibility,  either  in  theoonntj 
of  Glamorgan,   or  anywhere,  be  a  cus- 
tom or  manner  or  method  of  working 
without  regard  to   the  rights  of  other 
persons.      It  is    impossible  that   those 
words,  ''  the  usual  and  most  approTed 
way  of  working  in  the  county  of  Olsr 
morgan,"  can  have  been  intended  to  ab- 
solve  the  lessee  from  a  legal  obligation 
collateral  to  the  working  of  the  mine. 
For  this  purpose  it  cannot  make  any  dif- 
ference whether  the  question  arises  be- 
tween  a  lessor  who    is  owner   of  the 
surface  and  his   lessee,  or  between  the 
lessee  and  a  surface  owner  who  is  not 
lessor.      Those  words  are   equally  apt^ 
equally   effectual,    and  have    the    same 
meaning  in  each  of  those  cases.    Th^ 
relate  simply  to  the  manner  of  working 
the  mine  for  mining  purposes ;  thoy  liaTe 
no  reference  to  the  rights  of  other  per- 
sons which  there  could  not  possibly  be 
any  local  custom  in  such  a  district  as  a 
county  to  disregard,  and  which  most  be 
respected  in  carrying  on  those  works; 
they  cannot  be  understood  to  have  been 
meant  by  either  of  these  parties  to  signify 
that  the  working  must  be  carried  on  as 
if  there  were  no  such  rights  of  other 
persons  or  of  the  lessor  himself,  which 
the  lessee  was  bound  to  respect. 

That  point  being  determined,  the  case 
(as  was  admitted  by  the  learned  SolioItcl^ 
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General)  is  reaUj  at  an  end,  because  the 
other  docnment,  the  surface  lease  under 
which  the  plaintiff  claims,  cannot  confer 
any  right  upon  the  lessee  of  the  mines. 
The  most  that  it  does  is  to  subject  the 
surface  lessee  to  such  burdens  as,  ac- 
cording to  its  true  construction,  the  lease 
of  the  mines  imposes  on  him.  I  will, 
therefore,  say  no  more  upon  that  subject 
than  that  I  caonot  read  the  words  ^'  or 
under,"  which  were  relied  upon,  as  in 
any  way  requiring  an  implication  that 
the  parties  contemplated  such  under- 
ground works  as  might  injure  the  surface. 
It  appears  to  me  that  the  powers  given 
by  the  clause  in  which  these  words  occur, 
to  ''execute  all  such  other  acts,  works 
and  things  upon,  in  or  under  or  above 
the  premises  as  shall  be  necessary  or 
convenient  for  working  and  carrying 
away  the  same  " — that  is,  the  mines  and 
minerals  pi-eviously  mentioned — ^are  intro- 
duced for  a  merely  subsidiary  purpose, 
and  that  we  must  look  to  the  principal 
words  which  precede  them,  to  see  what 
were  the  reserved  powers,  and  for  what 
purposes  they  were  reserved.  The  pre- 
yions  words  nave  no  tendency  whatever 
to  shew  that  it  was  meant  to  give  any 
power  to  take  away  minerals  so  as  to 
injure  the  surface. 

The  last  point  which  Mr.  Benjamin 
made  I  conross  appears  to  me  to  have 
nothing  in  it.  The  learned  Judge  asked 
three  particular  questions  of  the  jury, 
which  were  answered,  and  which  had  re- 
ference, no  doubt,  to  the  real  issue  between 
the  parties,  and  not  to  matters  which  were 
not  in  controversy.  There  does  not  seem 
to  have  been  any  controversy  as  to  the 
precise  time  at  which  anything  was  done 
before  1871,  or  its  precise  effect  upon  the 
question  between  the  parties.  No  such 
question  arose  at  all,  and  the  evidence 
appears  to  have  been  such  as  really  to 
exclude  it.  I  consider  that  we  are  dealing 
simply  with  the  case  of  a  verdict  in  favour 
of  the  plaintiff,  and  7002.  damages  found, 
not  indeed  by  a  jury,  but  by  a  referee 
substituted  for  a  jury ;  and  that  there  is 
no  ground  to  infer  that  any  part  of  those 
damages  was  given  in  respect  of  any  act 
or  matter  for  which,  as  between  these 
partieB,  the  defendant  ought  not  to  be 
responsible  to  the  plaintiff. 


I  therefore  move  your  Lordships  to 
affirm  the  judgment  of  the  Court  below, 
and  to  dismiss  the  appeal  with  costs. 

Lord  Blackburn. — I  am  entirely  of  the 
same  opinion.  I  think  it  must  be  taken 
as  perfectly  settled  ground  that,  as  of 
common  right,  the  surface  land  has  a  right 
to  be  supported  by  subjacent  strata  of 
minerals.  Although  that  is  common  right, 
it  may  be  shewn — the  burden  lying  upon 
those  who  wish  to  shew  it — that  the 
person  who  has  got  the  surface  obtained 
it  either  upon  terms  which  would  give 
him  no  right  to  support,  he  having  ac- 
cepted it  and  taken  it  upon  those  terms, 
or  that  before  he  got  it  the  person  from 
whom  he  claims,  the  owner  of  the  surface, 
had  parted  with  the  right  of  support  from 
below,  in  which  case,  of  course,  the 
owner  of  the  surface  could  be  in  no  better 
position  than  the  person  who  sold  it  to 
him.  In  common  right,  the  person  who 
owns  the  surface  has  a  right  to  have  it 
properly  supported  below  by  minerals, 
and,  if  there  are  mineral  workings  under 
the  surface,  to  have  a  proper  support  left 
for  it  by  pillars. 

The  question  here  arises  whether  upon 
these  deeds  that  right  of  support  was 
taken  away.  I  think  wherever  there  is 
a  lease  of  minerals  granted  to  a  man  on 
the  terms  that  he  shall  raise  the  minerals 
and  pay  a  royalty  on  the  minerals  he 
raises,  there  is  an  inducement,  an  object, 
on  the  part  of  the  grantor  of  the  lease  to 
wish  to  have  as  much  mineral  as  possible 
brought  out,  so  as  to  get  a  greater  benefit 
in  the  shape  of  royalty.  If  he  has  the 
power  of  controlling  the  surface,  if  it  is 
still  in  his  possession  or  under  his  control, 
so  that  he  may  deal  with  the  surface  as 
he  likes,  it  may  be  a  very  prudent  thing 
for  him  to  agree  with  the  person  who  takes 
the  lease  of  the  mines  that  he  shall  raise 
all  the  coal  whatsoever,  without  regard  to 
whether  it  lets  the  surface  fall  down  or 
not,  because  the  lessor  may  think  that  the 
value  of  the  royalty  upon  the  coals  will, 
to  him,  far  exceed  any  mischief  that  may 
occur  upon  the  surface.  Whether  he 
would  be  right  in  so  thinking  or  not 
would  depend  upon  what  the  nature  of 
the  surface  was,  and  what  was  the  value 
of  the  minerals  below.     If  it  was  a  piece 
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of  moorland  pasture  lying  above  some  very 
extensive  and  valuable  coalfields,  I  sup- 
pose nobody  would  venture  to  say  that  he 
would  not  greatly  prefer  to  draw  the 
mineral  rent  and  let  the  pasture  go.  He 
would  say, "  Letting  the  pasture  go  will  not 
do  me  a  great  deal  of  harm,  and  getting 
the  mineral  royalty  will  do  me  a  great 
deal  of  good."  On  the  other  hand,  I  sup- 
pose nobody  would  doubt  that  if  a  man 
had  the  minerals  below  building^  land, 
upon  which  a  very  valuable  set  of  build- 
ings in  a  town  had  been  erected,  it  would 
not  be  good  sense  on  his  part  to  say,  *'  I 
require  the  mineral  lessee  to  take  away 
the  minerals,  and  let  the  houses  come 
tumbling  down;"  that  would  be  folly. 
But  that  is  not  what  we  have  to  consider 
— ^that  is  what  the  parties  had  to  consider 
for  themselves,  namely,  Was  the  nature  of 
the  property  such  that  it  was  a  prudent 
and  judicious  thing  to  bargain  that  the 
mineral  lessee  should  take  all  the  minerals, 
paying  a  royalty  rent  upon  them,  and 
letting  down  the  surface,  if  such  was  the 
consequence ;  or  was  it  a  prudent  thing 
to  say  that  he  should  take  it  upon  the 
terms  that  he  was  to  get  all  the  minerals 
he  could,  respecting  the  right  of  support 
of  the  surface  ?  Which  of  these  alterna- 
tives was  the  more  prudent  it  was  for  the 
parties  to  consider. 

But  what  I  apprehend  a  Court  of  law 
has  to  do  is  to  look  at  the  documents,  and 
see  whether  the  parties  have  agreed  upon 
something  different  from  the  common 
right.  K  Mr.  Traheme,  when  he  let  the 
land,  had  by  express  words  or  by  neces- 
sary implication  said,  "  You  may  take 
away  all  the  minerals  ,*'  or  "  You  must 
take  away  all  the  minerals,  letting  down 
the  surface,"  he  had  a  perfect  right,  at 
least  before  he  had  made  the  two  building 
leases,  to  do  so.  But,  whether  he  has 
done  so  or  not  is  a  question  turning  upon 
the  construction  of  the  documents.  And 
when  I  come  to  look  at  the  documents, 
though  one  is  more  ready,  it  being  a 
lease,  to  believe  that  the  parties  meant  to 
say,  ''You  shall  take  all  the  minerals, 
letting  down  the  surface,**  than  one  would 
have  been  if  it  was  a  sale,  or  a  reservation 
of  minerals  below,  to  be  taken  out  at  some 
future  time,  I  cannot  agree  with  what 
seems  to  have  been  said  (I  do  not  know 


whether  that  was  what  was  meant)  hy 
Mr.  Baron  Cleasby,  in  the  case  of  Eadon 
V.  Jeffcock  (2) — ^I  cannot  agree  that  it 
follows  from  that  that  there  is  not  a  right 
of  support.  I  think  the  right  of  support 
exists  unless  it  is  taken  away.  I  think 
the  fact  that  it  is  a  lease  m^y  be  one  of 
the  elements  to  be  taken  into  considera- 
tion in  seeing  whether  it  is  taken  awsj 
or  not,  but  that  it  is  not  enough  of  itself 
to  decide  that  question. 

Looking  at  these  two   documents,  I 
cannot'find  anything  that  takes  away  itai, 
right  of  support.     It  is  quite  true  that 
where  parties  have  agreed  in  this  mij, 
You  shall  make  compensation  for  what- 
ever injury  you  do  in  respect  of  these 
rights,   and  amongst  other  things  joq 
shall  make  compensation  for  what  yoa  do 
in  letting  down  the  surface,  the  conclu- 
sion is  very  strong  from  that,  that  the 
lessor  says.  You  may  let  down  the  surface. 
I  do  not  say  that  it  is  conclusive,  bat 
it  is  a  very  strong   argument^  if  joa 
find  that  clause,  to  say  i£at  he  did  mean 
that  the  lessee  might  let  down  thesor- 
face.     But  when  you  find  it  said,  as  it  is 
here,   that  he  shall  do    certain   things 
underground  and  a  ?reat  many  things 
upon  the  surface,  and  afterwards  make 
compensation  (as  it  is  said  in  the  lease) 
"  for    all    damage     occasioned    by   the 
exercise  of  the  rights  hereby  reserved,'* 
or  (as  it  is  said  in  the  lease)  shall  at  the 
end  of  the  lease  "  compensate  the  lessor 
for  any  damage  or  injury  done  to  the  sur- 
face of  the  said  farms  and  lands  **  (that 
means  any  damage  done  to  the  surface  of 
the  said  farms  and  lands  in  the  exercise 
of  the  rights  previously  given),  and  when 
we  find  that  those  rights  do  include  a 
great  many  things  which  will  neoessarilj 
damage  the   surface,  the  reasonable  con- 
clusion is  that  the  meaning  is  that  there 
is  to  be  compensation  for  things  done  in 
the  exercise  of  those  rights.     I  cannot  see 
that  that  affords  any  argument  whatever 
for  saying  that  the  lessor  intended  that 
the  lessee  should  be  able  to  do  something 
more,  and  let  down   the   surface.    Yet 
that  is  really  the  whole  argument;  it 
stands  upon  that — that  because  a  claose 
saying  you  shall  make  compensation  for 
letting  down  the  surface  affords  a  strong 
argument  for  saying  you  may  let  down 
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the  snif aoe,  therefore  a  danse  saying  yon 
shall  make  compensation  for  damage  done 
to  the  snrface  affords  a  strong  argument 
for  saying  that  the  lessee  might  let  down 
the  surface.  I  cannot  see  that.  It  does 
not  seem  to  me  to  be  any  argument 
at  all. 

As  to  the  last  point  Mr.  Benjamin  took, 
when  we  come  to  look  at  it,  I  think  it 
would  be  a  monstrous  iniquity  if  we  were 
to  yield  to  it.  It  appears  to  me  that  the 
real  controversy  at  the  trial  was  whether 
the  damage  was  occasioned  by  working 
out  the  old  Victoria  seam  long  before  Mr. 
Dayis,  the  defendant,  had  anything  to  do 
with  the  mines,  or  whether  the  damage  was 
occasioned  by  the  taking  away  of  certain 
pillars  in  the  years  1874  and  1875.  The 
two  surface  leases  were  in  1869  and  1871. 
Lord  Chief  Justice  Coleridge,  in  summing 
up  to  the  jury,  said,  and  everybody  I  take 
it  then  said,  "  The  real  question  is.  Was  the 
damage  done  before  1869  or  after  ?  "  Now 
it  is  said  that  that  leaves  it  open  to  be  a 
possible  thing  that  it  was  done  between 
1869  and  1871.  That  is  clearly  against 
all  the  contention  that  was  made  at  the 
trial,  and  it  would  be  a  monstrous  thing 
if,  for  such  a  trifle  as  that,  which  it  would 
hardly  be  using  too  strong  a  phrase  to 
call  a  slip,  we  were  to  set  aside  the 
verdict. 

I  am  clearly  of  opinion  that  the  judg- 
ment is  right,  and  should  be  affirmed. 

Lord  Watson. — I  agree  with  your 
Lordships  in  the  result  at  which  you  have 
arrived. 

When  a  proprietor  of  the  surface  and 
the  subjacent  strata  grants  a  lease  of 
the  whole  or  part  of  his  minerals  to  a 
tenant,  I  think  it  is  an  implied  term  of 
that  contnust  that  support  shall  be  given 
in  the  course  of  working  to  the  surface 
of  the  land.  If  it  is  not  intended  that 
that  right  should  be  reserved,  the  parties 
must  make  it  very  clear  upon  the  face  of 
their  contract ;  in  other  words,  they  must 
express  their  intention  so  clearly  as  to 
enable  a  Court  to  say  that  such  intention 
is  plain.  I  think  that  rule  was  laid  down 
by  the  late  Lord  Justice  Mellish  in  the 
case  of  Hext  v.  QUI  (4),  and  I  quite  agree 
with  that  ruling.  It  may  be  done  in 
ttcprefls  tenns ;  but,  of  course,  it  is  not 
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necessary  that  express  language  must  be 
used ;  for  it  may  appear  by  a  plain  impli- 
cation  from  other  clauses  of  the  deed,  as 
in  the  case  of  Taylor  v.  Shafto  (3),  where 
an  obligation  was  laid  upon  the  tenant  to 
perform  certain  acts  which  were  plainly 
inconsistent  with  supporting  the  surface. 

But,  applying  those  principles  to  the 
present  case,  I  am  quite  unable  to  find  in 
the  terms  of  this  mineral  lease  of  July, 
1869,  anything  to  countenance  the  view 
that  the  parties  did  intend  to  take  away 
from  the  landlord,  who  was  letting  his 
minerals,  the  right  to  have  the  surface 
supported.  The  clauses  with  regard  to 
working,  and  the  clause  with  regard  to 
compensation,  are  clearly  not  intended  to 
have  any  bearing  upon  the  question  which 
is  now  raised.  The  clause  as  to  working 
implies  no  obligation  to  work  any  par- 
ticular seam  or  to  work  any  particular 
part  of  a  seam  ;  and  there  is  nowhere  in 
the  four  comers  of  this  lease  any  ob- 
ligatipn  laid  upon  the  tenant  to  work 
out  the  whole  of  the  minerals.  I  think 
the  conception  of  the  lease  shews  that  it 
was  intended  that  he  should  leave  work- 
able minerals  at  the  end  of  his  lease, 
because  he  contracted  to  leave  the  plant 
and  fittings  of  the  mine  in  good  and 
proper  condition;  and  those  numerous 
stipulations  which  follow  this,  which  were 
so  largely  commented  upon  by  the  learned 
counsel  at  the  bar,  were  all  for  the  pur- 
pose of  keeping  the  mine  in  proper  order, 
so  that  the  landlord,  either  by  self  or 
tenant,  might  enter  upon  it  at  the  expiry 
of  this  lease. 

The  clauses  as  to  compensation  for 
surface  damage  would  have  that  bearing 
if,  as  was  very  ingeniously  argued  by  Mr. 
Benjamin,  all  those  particular  things 
which  are  mentioned  immediately  before 
had  been  mentioned  as  causes  of  injury 
to  the  surface.  I  cannot  so  read  them. 
The  two  things  are  quite  distinct.  The 
one  obligation  is  to  leave  everything  that 
is  necessary  for  the  due  working  of  the 
mine  in  proper  order  at  the  termination 
of  the  lease.  The  other,  which  is  quite 
distinct,  is  an  obligation  to  compensate 
the  landlord  for  any  permanent  injury 
done  to  the  surface  of  his  estate  by  reason 
of  the  operations  of  the  mineral  tenant 
daring  his  working. 
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Therefore,  I  have  no  hesitation  what- 
ever in  holding  that  the  argument  ad- 
dressed to  us  is  ill-founded ;  and  I  will 
only  add  that  it  appears  to  me  that  every 
one  of  those  clauses  which  have  been  so 
stronglv  founded  upon  would  have  been 
an  intelligible  and  appropriate  clause  in 
this  lease,  even  though  it  had  contained 
an  express  provision  to  the  effect  that  the 
tenant  in  working  should  not  let  down 
the  surface  of  the  gi'ound. 

I  BO  entirely  concur  with  your  Lord- 
ships upon  the  other  points  of  this  case, 
which  are  perhaps  not  so  material  as  that 
which  I  have  dealt  with,  that  I  do  not 
think  it  necessary  to  add  anything  to 
what  has  fallen  from  your  Lordships. 

Judgment  under  appeal  affirmed,  a/nd 
appeal  dismissed  with  costs. 


Solicitors — Meredithfl,  Eoberts  &  Mills,  agents 
for  G.  J.  Simpson,  Sheffield,  for  appellant; 
J.  H.  Wrentmore,  agent  for  A.  Curtis,  Neath, 
for  respondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1R81       r  CHAPMAN   (appellant)   v.   the 

T  O  *  Q  S        ROYAL    BANK     OF     SCOTLAND 

June  J,  6,  ^     (respondents). 

Inhabited  HotAse  Duty — Houseused  solely 
for  Trade^Meaning  of  "  House  " — Ex* 
emption  from  Duty — House  let  into  Tene- 
meftits — Absence  of  Structural  Division — 
Statutes,  48  Geo.  3.  c.  55.  sched.  B;  57 
Geo,  3.  c.  25.  s.  1 ;  41  Vict,  c,  15.  s,  13. 
sub'S.  1. 

By  48  Geo,  3.  c.  55,  certain  duties  are 
imposed  on  inhabited  dwelling-houses.  By 
57  Geo,  3.  c.  25.  s,  1,  houses  are  exempted 
from  duties  payable  under  48  Geo,  3. 
c.  55,  when  used  solely  for  the  purposes  of 
trade.  By  41  Vict,  c,  15.  s,  13.  sub-s.  1, 
where  any  house  being  one  property  shall 
be  divided  into  a)id  let  in  different  tene- 
ments, and  any  of  such  tenements  are  occu- 
pied solely  for  the  purposes  of  any  trade  or 
business,  or  of  any  profession  or  calling  by 
which  the  occupier  seeks  a  livelihood  or 
profit,  or  are  unoccupied,  the  person  charge- 
able  as  occupier  shall  be  at  liberty  to  give 
^notice  in  writing,  at  any  time  during  the 
year  of  assessm^ent,  to  the  sv/rveyor  of  ta^xes 


stating  therein  the  facts;  and  after  the 
receipt  of  such  notice,  tits  eommissumers 
acting  in  the  execution  of  the  Ads  rdaUng 
to  the  inhabited  house  duty  shaU,  upon 
proof  of  the  facts  to  their  saiisfacHon,  grami 
relief  from  the  amount  of  duty  charged  in 
the  assessment,  so  as.  to  confine  the  same  to 
the  duty  on  the  value  according  to  wMeh 
the  house  should,  in  their  opinion,  haoe 
been  assessed,  if  it  had  been  a  house  com' 
prising  only  the  tenements  other  than  suck 
as  are  occupied  as  aforesaid,  or  are  WH' 
occupied. 

The  ground  floor  and  basement  of  eertak 
premises  were  in  the  occupation  of  the  re- 
spondents, and  were  used  by  them  soleh/  at 
a  bank  for  the  purpose  of  carrying  on  tkar 
business  as  bankers.  The  premises  in  qm- 
tion  consisted  of  the  ground  floor  and  Bom- 
ment  aforesaid  and  upper  floors,  but  tuck 
ground  floor  and  basement  had  no  internal 
communication  whatever  with  the  rest  oj 
the  building,  being  separated  by  a  partff' 
wall  from  the  basement  to  the  first  floor, 
and  approached  by  a  separate  emirQiMt 
from  the  street : — 

Held,  that  the  portion  of  the  premises  to 
used  by  the  respondents  for  hanking  pur- 
poses was  a  separate  house  ufiihin  48  Geo,  3. 
c,  55,  and  was  exempt  from  inhalnted  house 
duty  under  57  Geo,  3.  c.  25. 

The  fi/rst  and  second  floors  of  the  above 
premises  ran  over  the  whole  of  ^e  buUding, 
and  were  occupied  by  severed  traders  and 
used  entirely  for  busi7iess  purposes.  The 
third  floor  was  occupied  by  traders,  with  ike 
exception  of  two  rooms  in  the  occupaHon 
of  D.,  a  clerk  in  the  employ  of  the  re- 
spondents, who  resided  therein  at  mgkL 
The  fourth  floor  was  in  the  occupation  of 
the  housekeeper,  wife  and  family.  The 
whole  of  the  upper  floors  was  approached 
by  one  entrance  from  the  street : — 

Held,  tJiat  the  different  rooms  or  porOont 
of  the  premises  occupied  as  ahove  mentioned 
were  liable  to  inhabited  house  diUy,  inas- 
much as  they  did  not  come  within  41  Viet, 
c,  15.  s,  13.  sub-s,  1,  which  contemplated 
some  structural  division  of  the  d^erent 
tenements. 

At  a  meeting  of  the  commissioners  fo 
the  general  purposes  of  the  Income  Tax 
Acts  and  for  executing  the  Acts  relating 
to  the  inhabited  house  duties  for  the  Giisj 
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of  London,  held  on  the  17th  of  Jnly, 
1879,  the  respondents  appealed  against 
an  assessment  to  the  inhabited  house  dnty 
for  the  year  ending  the  5th  of  April, 
1879,  of  6,000Z.  upon  and  being  the  full 
yaJne  of  the  whole  of  the  premises  No. 
123  Bishopsgate  Street,  in  the  City  of 
London,  and  claimed  exemption  in  respect 
of  one  portion  of  the  premises  under 
the  Act  57  Geo.  3.  c.  25,  and  in  respect 
of  the  other  portion  under  41  Vict.  c.  15. 
8.  18. 

The  premises  constituting  No.  123 
Bishopsgate  Street  consist  of  basement, 
ground  and  upper  floors,  with  two  sepa- 
rate main  entrances  from  the  street. 

The  ground  floor  and  basement  of  the 
building  are  on  the  south  side,  with  one 
of  the  entrances  on  the  ground  floor,  are 
in  the  occupation  of  the  respondents,  and 
are  used  by  them  as  a  bank  for  the  pur- 

Kse  of  carrying  on  their  business  as 
nkers,  and  have  no  internal  communi- 
cation whatever  with  the  rest  of  the 
building,  being  separated  by  a  party- wall 
firom  the  basement  to  the  first  floor.  The 
ground  floor  of  the  building  on  the  north 
side  is  at  present  unoccupied. 

The  first  and  second  floors,  which  run 
over  the  whole  of  the  premises,  are  occu- 
pied by  several  traders,  and  are  used 
entirely  for  business  purposes.  The  third 
floor  is  also  let  to  and  occupied  by  traders 
with  the  exception  of  two  rooms  in  the 
occupation  of  Mr.  Dennistown,  a  clerk 
in  the  employ  of  the  respondents,  who 
resides  there  at  night.  The  fourth  floor 
is  in  the  occupation  of  the  housekeeper, 
wife  and  family.  The  whole  of  the  upper 
floors,  as  well  as  the  ground  floor  of  the 
building  on  the  north  side,  is  approached 
by  the  other  entrance. 

The  respondents,  the  Royal  Bank  of 
Scotland,  contended,  first,  that  the  pre- 
mises in  their  own  occupation  were  so 
structurally  severed  from  the  rest  of  the 
building  as  to  be  a  diflerent  tenement ; 
and  inasmuch  as  they  were  used  for  the 
purposes  of  trade  only,  no  person  sleep- 
ing or  dwelling  therein  at  night  time, 
they  were  exempt  under  57  Qeo.  3. 
c.  25 ;  that,  as  regards  the  rest  of  the 
buildmg,  it  came  within  41  Vict.  c.  15. 
8*  13.  sub-s.  1,  as  a  house  divided  into 
and  let  into  different  tenements,  and  that 
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the  assessment  should  be  reduced  to  the 
value  of  such  tenements  as  were  other- 
wise occupied  than  for  trade,  business, 
profession  or  calling  by  which  the  occu- 
pier seeks  a  livelihood  or  profit. 

It  was  contended  on  the  other  side 
that  the  whole  was  occupied  as  one  build- 
ing in  one  occupation  and  ownership,  and 
that  the  occupation  of  the  two  rooms 
rent  free  by  the  bank  clerk  must  be 
regarded  as  the  occupation  of  the  bank 
itself,  and  that  consequently  the  premises 
did  not  come  within  41  Vict.  c.  15.  s.  13. 
sub-s.  1,  as  being  let  in  diflerent  tene- 
ments and  occupied  solely  for  the  pur- 
poses of  business,  but  that  the  whole  of 
the  premises  were  liable  to  inhabited 
house  duty. 

The  commissioners  were  of  opinion 
that  the  premises,  as  divided,  were 
so  structurally  severed  as  to  form 
two  distinct  buildings  ;  that  the  building 
or  tenement  in  the  occupation  of  the 
Boyal  Bank  of  Scotland  was  exempt 
from  the  inhabited  house  duty ;  that  the 
other  building  being  let  out  in  tenements 
came  within  41  Vict.  c.  15.  s.  13.  sub-s.  1, 
and  reduced  the  assessment  to  the  sum 
of  150Z.,  being  the  annual  value  of  the 
tenements  occupied  otherwise  than  for 
trade  (1). 

(1)  By  48  Geo.  3.  c.  55.  sched.  B,  inhabited 
dwelliDg-houses  are  liable  to  certain  duties  therein 
specified. 

By  57  Geo.  3.  c.  25.  s.  1,  all  houses  are 
exempt  which  are  used  solely  for  the  purposes  of 
trade. 

By  41  Vict.  c.  15.  s.  13.  sub-s.  1,  "Where  any 
house,  being  one  property,  shall  be  divided  into  and 
let  in  diflerent  tenements,  and  any  of  such  tene- 
ments are  occupied  solely  for  the  purposes  of  any 
trade  or  business,  or  of  any  profession  or  calling  by 
■which  the  occupier  seeks  a  livelihood  or  profit,  or 
are  unoccupie<l,  the  person  chargeable  as  occupier 
of  the  house  shall  be  at  liberty  to  give  notice  in 
writing,  at  any  time  daring  the  year  of  assessment, 
to  the  surveyor  of  taxes  for  the  parish  or  place  in 
which  the  house  is  sitaate,  stating  therein  the 
facts;  and  after  the  receipt  of  such  notice  the 
commissioners  acting  in  the  execution  of  the 
Acts  relating  to  the  inhabited  house  duty  shall, 
upon  proof  of  the  facts  to  their  satisfaction,  grant 
relief  from  the  amount  of  duty  charged  in  the 
assessment,  so  as  to  confine  the  same  to  the  duty 
on  the  value  according  to  which  the  house  should 
in  their  opinion  have  been  assessed,  if  it  had  been 
a  house  comprising  only  the  tenements  other 
than  such  as  are  occupied  as  aforesaid,  or  are  un- 
occupied." 
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The  Solicitor' Oeneral  (Sir  F,  Herschell) 
and  Diceyj  for  the  appellant. — The  first 
question  is,  whether  the  ground  floor  and 
basement  constitate  a  separate  tenement 
to  be  treated  as  entirely  distinct  from  the 
bnilding  generally.  If  this  portion  of  the 
building  is  to  be  treated  as  a  separate 
house,  it  must  be  conceded  that  it  is  en- 
titled to  claim  exemption  under  57  Geo.  3. 
c.  25.  There  is  no  definition  of  a  house 
either  in  48  Geo.  3.  c.  55  or  57  Geo.  3. 
c.  25.  The  appellant,  however,  contends, 
upon  the  facts  as  stated,  that  the  whole 
of  the  premises  together  must  be  con- 
sidered as  forming  one  house  in  the  occu- 
pation of  the  respondents ;  that  the  portion 
occupied  by  the  bank  is  not  a  separate 
house,  and  that,  therefore,  such  portion 
is  liable  to  the  duty  imposed  by  the 
statute. 

Assuming,  however,  that  the  ground- 
floor  and  basement  are  to  be  regarded  as 
being  a  separate  house,  it  is  clear  that  the 
decision  of  the  commissioners  cannot  be 
supported  as  to  the  remainder  of  the 
premises.  The  mere  fact  of  the  difierent 
floors  being  let  into  tenements  is  not  suffi- 
cient to  entitle  the  respondents  to  claim 
exemption  under  41  Yict.  c.  15.  s.  13. 
sub-s.  1.  The  words  of  the  sub-section 
are  "  divided  into  and  let,"  &c. ;  and  in 
order  to  come  within  the  operation  of  that 
sub-section,  it  must  be  shewn  that  there 
is  a  structural  division  of  some  kind  be- 
tween  the  different  tenements.  Prima 
facie  this  portion  of  the  premises  is 
clearly  assessable,  and,  if  exempt,  the 
exemption  can  only  arise  under  41  Vict, 
c.  15.  The  object  of  section  13  was  to  ex- 
tinguish  the  hardship  inflicted  by  the 
decisions  in  The  Attomey-Oeneral  v.  The 
Mutual  Tontine  Westminster  Chambers  As' 
sociation  (2)  and  Bushy  v.  Newson  (3). 
In  the  first  of  those  cases  it  was  held  that 
a  block  of  buildings  divided  into  flats 
must  be  regarded  as  one  entire  house,  and 
was  properly  assessed  in  the  aggregate, 
though  many  of  the  flats  were  unoccupied. 
And  in  Rushy  v.  Newson  (3)  it  was  de- 
cided that  where  a  building  assessed  to 
inhabited  house  duty  was  used  partly  for 

(2)  44  Law  J.  Rep.  Exch.  146;  45  ibid.  886; 
Law  Rop.  10  Exch.  305;  1  Ex.  D.  469. 

(3)  44  Law  J.  Rep.  Exch.  143;  Law  Rep.  10 
Exch.  822. 


trade  purposes,  no  abatement  oould  be 
claimea  in  respect  of  the  portion  so  used. 
It  was  to  meet  such  c&ses  as  these  that 
the  41  Vict.  c.  15.  s.  13  was  passed. 
Moreover,  the  occupation  of  the  two 
rooms  by  Mr.  Dennistown  would  disen- 
title the  respondents  to  claim  any  exemp- 
tion under  41  Vict.  c.  15.  s.  13— see 
Lindley's,  J.,  judgment  in  The  Yorkshire 
Fire  Insurance  Company  v.  Clayton  (4). 

Meadows  White  and  Shiress  Will,  for 
the  respondents. — ^As  regards  the  ground- 
floor  and  basement  occupied  by  the  re- 
spondents for  banking  purposes,  it  is 
contended  that  such  premises  clearly  con- 
stitute a  separate  house  apart  from  tiie 
other  portion  of  the  building.  The  se- 
verance is  complete,  and  the  respondents 
can  therefore  claim  exemption  under  57 
Geo.  3.  c.  25.  s.  1.  The  remainder  of  the 
premises  come,  it  is  submitted,  within  41 
Vict.  c.  15.  s.  13.  The  floors  and  rooms 
are  independent  tenements  within  that 
statute,  and  such  as  are  used  for  trade 
purposes  only  are  not  liable  to  pay  dntj. 
The  operation  of  the  sub-section  is  not 
confined  to  cases  where  there  is  an  actual 
structural  severance  between  the  differoit 
tenements.  The  occupation  by  Mr.  Den- 
nistown was  not  such  as  to  deprive  the 
respondents  of  their  exemption. 

HuDDLESTON,  B. — In  this  case  the  Com- 
missioners of  Inland  Revenue  have  de- 
cided that  the  part  of  the  premises  in  the 
occupation  of  the  Royal  Bank  of  Scotland 
was  exempt  from  inhabited  house  duty, 
and  they  have  also  held  that  other  por- 
tions were  exempt  under  41  Vict.  c.  15. 

The  first  question,  therefore,  is,  whether 
the  premises  on  the  ground-floor  and 
basement  of  the  building,  which  are 
entered  by  one  of  the  entrances,  and 
which  are  occupied  and  used  by  the  re- 
spondents as  bankers,  and  which  have  no 
internal  communication  whatever  with 
the  rest  of  the  building,  come  within  the 
meaning  of  the  term  "  dwelling-house'*  as 
used  in  48  Geo.  3.  c.  55,  and  so  as  to 
be  exempt  under  57  Geo.  3.  c.  25.  It 
was  argued  for  the  Crown  that  they  were 
merely  a  portion  of  an  inhabited  house. 
Now,  it  is  very  difficult  to  define  exactly 

(4)  Ante,  p.  471 ;  Law  Hep.  6  Q.B.  B.  537. 
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what  is  meant  bj  a  "  house."  A  fair  defi- 
nition of  the  term  is  given  in  the  books 
on  criminal  law — namely,  "  a  permanent 
building  in  which  the  renter  or  owner 
and  his  family  dwell  and  lie''  —  see 
Archbotd*8  Orvminal  Gases  (18th  ed.),  tit. 
"Burglary,"  p.  518.  It  must  not  be  a 
mere  enclosed  ground,  or  any  tent  or 
booth,  as  in  a  market  or  fair,  but  a  per- 
manent building ;  and  it  is  laid  down  by 
the  authorities  that  a  room  or  lodging  in 
a  private  house  may  be  the  mansion  for 
the  time  being  of  the  lodger,  if  the  owner 
doth  not  himself  dwell  in  the  house,  or  if 
he  and  his  lodger  enter  by  different  outer 
doors ;  but  if  the  owner  himself  lies  in 
the  house,  and  has  but  one  outer  door  at 
which  he  and  his  lodger  enter,  such 
lodger  seems  only  to  be  an  inmate,  and 
all  the  premises  to  be  but  one  mansion 
or  dwelling-house  of  the  owner.  But 
what  we  are  dealing  with  here  is  a  build- 
iDg  structurally  separated  from  the  rest 
of  the  house  with  an  outer  door  of  its 
own,  and  which  in  ordinary  parlance 
would  be  described  as  a  house  ;  and  being 
a  house,  and  occupied  merely  for  business 

Snrposes,  we  think  it  is  exempt  from  in* 
abited  house  duty. 
Then  we  have  to  consider  the  question 
with  reference  to  the  other  part  of  the 
premises,  and  these,  as  it  seems  to  me, 
constitute  a  "  house,"  bearing  in  mind 
what  I  have  already  said  on  the  meaning 
of  that  term ;  and  inasmuch  as  they  are 
not  used  exclusively  for  the  purposes  of 
trade  or  business  they  are  not  exempt 
from  duty.  But  it  has  been  contended 
that  they  are  exempt  under  the  provisions 
of  41  Vict.  c.  15.  s.  13.      The  mus  of 

S roving  exemption  lies  upon  the  respon- 
ents,  who  must  shew  that  the  house, 
being  one  property,  was  divided  into  and 
let  in  different  tenements.  I  am  inclined  to 
agree  with  the  view  taken  by  my  brothers 
Grove  and  Lindley,  in  the  case  of  The 
Yorkshire  Fire  Insurance  Company  v.  Glaij' 
ton  (4),  that  in  order  to  come  within  the 
sub-section  the  house  must  be  divided 
into  and  let  in  separate  and  distinct  tene- 
ments ;  and  that  if  the  owner  occupy  any 
portion  of  the  premises,  the  house  would 
not  come  within  the  exemption.  But  it  is 
not  neoeroary  to  decide  that  point  here, 
You  60.— Q.B.,  C  J>.  ^  KxcK. 
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because  it  seems  to  me  clear  on  another 
ground  that  these  premises  do  not  come 
within  the  sub-section.  That  sub-section 
contemplates  the  case  of  a  house  let  and 
divided  into  separate  tenements  struc- 
turally distinct  from  one  another,  as  in 
the  Westminster  Case  (2).  A  familiar  in- 
stance is  where  a  house  is  let  into  flats, 
but  with  a  common  staircase,  each  flat 
being  structurally  divided  so  as  to  form 
a  separate  tenement.  These  were  the 
kind  of  cases  contemplated  by  the  Legis- 
lature, whose  object  was  to  obviate  the 
difficulties  which  arose  in  consequence  of 
the  decisions  in  Rushy  v.  Newson  (3)  and 
The  Attorney-General  v.  The  Mutual  Ton- 
tine  Westminster  Chambers  Association  (2). 
Here  it  does  not  appear  that  the  premises 
are  structurally  divided  into  different 
tenements,  and  I  think,  therefore,  that 
they  do  not  come  within  the  sub-section. 
Under  these  circumstances,  the  order 
made  by  the  commissioners  must  stand 
with  reference  to  one  portion  of  the  pre- 
mises, and  be  reversed  with  reference  to 
the  other  portions. 

Hawkins,  J.  —I  am  of  opinion  that  the 
commissionei-s  were  clearly  right  on  the 
first  point.  The  portion  of  the  building 
which  was  used  and  occupied  as  a  bank 
was  as  distinct  and  as  much  separated 
from  the  rest  of  the  building  as  it  was 
possible  to  be,  and  falls  within  the  ex- 
emption given  by  67  Geo.  3.  c.  25.  I 
also  think  it  falls  within  41  Vict.  c.  15. 
s.  13,  if  it  were  necessary  to  have  re- 
course to  the  provisions  of  that  statute. 
I  don't  pretend  myself  to  give  any  de- 
finition of  the  term  "house."  But  it 
seems  to  mo  impossible  to  say  that  such 
a  building  as  this  is  not  a  house,  abso- 
lutely and  entirely  isolated  as  it  is  from 
every  other  part  of  the  building,  and  with 
a  separate  outer  door  from  the  street. 
Suppose  it  had  stood  alone;  suppose 
there  had  been  a  single  room  with  a  base- 
ment below  and  with  substantial  walls 
round  it,  and  with  a  door  opening  to  the 
street ;  and  suppose  a  man  lived  and  car- 
ried on  his  business  there ;  how  could  it 
be  said  that  it  was  not  a  house  P  Then, 
if  that  be  so,  why  is  it  the  less  a  house 
because  the  owner  has  thought  fit  to 
allow  an  adjoining  house  to  be  built  over 
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it  ?  For  these  reasons  I  think  this  por- 
tion of  the  premises  was  clearly  exempt 
under  one  or  the  other  statato. 

As  to  the  rest  of  the  building,  I  do  not 
agree  with  the  decision  of  the  commis- 
sioners. I  don't  think  it  necessary  to  dis- 
cuss the  authorities  which  were  brought 
before  the  Court  in  the  case  of  The  At- 
torney-General  v.  The  Mutual  Tontine 
Westminster  Ohamhers  Association  (2) 
and  Bushy  y,  Newson  (3).  The  acknow- 
ledged hardship  of  the  decisions  in  those 
cases  led  to  the  passing  of  41  Vict.  c.  15. 
8.  13.  The  Ist  sub-section  of  section  13 
is  alone  material ;  the  2nd  sub-section 
does  not  apply  to  this  part  of  the  pre- 
mises, but  includes  a  tenement  occupied 
as  a  single  tenement  by  an  occupier  for 
trade  or  business  purposes,  and  was  in- 
tended to  give  relief  to  the  occupier  of 
such  a  building,  even  though  he  might 
have  some  person  dwelling  there  for  the 
sake  of  protection.  Bat  of  course,  if  any 
part  of  the  house  was  used  by  the  oc- 
cupier for  residential  purposes,  the  house 
would  not  be  entitled  to  exemption, 
because,  in  such  a  case,  it  would  not 
be  occupied  solely  for  the  purpose  of 
trade  or  business.  Let  us,  therefore, 
now  consider  the  meaning  of  the  1st  sub- 
section, and  the  hardships  which  were 
thereby  intended  to  be  removed.  It 
must  be  noticed  that  before  exemption 
can  be  claimed  under  sub-section  1,  the 
house  must  have  been  divided  and  let 
into  different  tenements.  What  is  the 
meaning  of  the  word  "  divided  **  in  the 
sub-section  ?  Mr.  White  contended  that 
the  exemption  applied  even  though  there 
was  no  structural  division ;  but  in  my 
opinion  such  a  contention  cannot  pre- 
vail. The  words  are  not  only  "  let  in 
different  tenements,"  but  "  divided  into 
and  let  in  different  tenements."  How 
can  there  be  different  tenements  un- 
less there  be  some  structural  sever- 
ance ?  It  is  difficult  to  say  what  kind 
of  structural  severance  there  must  be ;  it 
need  not,  I  apprehend,  be  effected  in  any 
particular  way.  There  must  be,  how- 
ever, a  real  division  into  separate  tene- 
ments ;  a  mere  imaginary  line  would  not 
suffice.  But  there  must  be  a  division 
analogous  to  what  we  find  in  chambers 
and  a  great  many  of  those  mercantile 


buildings  to  be  found   in    the  City  of 
London.     There  must  be  a  letting  of  a 
separate  tenement  other  than  a   mere 
apartment,  as  appears,  I  think,  from  the 
Income  Tax  Act  (16  &  17  Vict.  c.  34), 
8.  36,  which  draws  a  distinction  between 
apartments    and    tenements;    therefore^ 
having  regard  to  previous  legislation,  it 
would  be  wrong  to  say  that  this  portion 
of  the   building  could  be  considered  a 
separate  tenement.    I   think  there  most 
exist  a  division  of  the  house  into  dis- 
tinct tenements,  so  that  each  particnkr 
tenement  may  constitute  a  boose  within 
a  house,  subject  only  to  access  by  a  com- 
mon staircase.    Now  I  cannot  find  here 
the    existence    of  any    such    Btmckutl 
division.     Prima  facie,  the  onus  lies  on 
the    respondents    to    bring    themselTee 
within  the  exemption  clause,  and  from 
the  description  of  the  premises  given  in 
the  case,  I  think  there  are  ample  rea- 
sons for  saying  that  they  are  liable  to 
the  payment  of  the  inhabited  house  dntj. 
There  is  one  point  upon  which  it  is  not 
necessary  for  us  to  give  a  decision,  bat 
about  which  I  should  like  to  make  a  few 
observations.      It  has    been    contended 
that  Mr.  Dennistown  must  be  considered 
to  have  occupied  as  a  servant  or  clerk  on 
behalf  of  the  landlord.     If  he  had  re- 
sided in  the  portion  of  the  house  in  which 
the  banking  business  was  carried  on,  and 
had  resided  there,  as  a  clerk,  rent  free,  u 
part  of  his  salary,  there  would  have  been 
an  end  of  the  question,  and  in  that  case 
the  house  could  no  longer  be  considered 
as  being  occupied  solely  for  the  purposes 
of  trade.  Bat  the  bank  have  nothing  to  do 
with  that  portion  of  the  building,  and  do 
not  occupy  any  portion  of  it  for  them- 
selves. It  is  a  mere  coincidence,  as  it  seems 
to  me,  that  one  of  their  clerks  occupies 
those  two  rooms.    But  assuming  that  the 
house  had  been  divided  into  a  number  of 
separate  tenements,  and  that  they  bad 
been  occupied  by  a  number  of  different 
persons,  and  one  of  them  by  Mr.  Den- 
nistown, as  representing  the  landlord,  I 
am  far  from  saying  that  the  house  woald, 
on  account  of  Mr.   Dennistown's  occn- 
pation,  be  incapable  of  being  exempt.    I 
make  this  observation  because  I  cannot 
myself   agree  with   oertain  portions  of 
my  brother  Lindley's  judgment  in  the 
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case  of  The  Yorkshire  Insurance  Company 
Y.  Clayton  (4).  I  think  that  the  Le- 
gislatnre  intended  that  exemption  should 
be  given  when  the  house,  being  one  entire 
property,  is  sabdivided  into  separate 
and  distinct  tenements  for  the  purpose 
of  letting,  and  substantially  the  whole 
house  is  let  or  intended  to  be  let.  Sup- 
pose a  house  divided  into  a  hundred 
different  tenements,  ninety-nine  of  which 
could  be  profitably  used  for  the  purposes 
of  trade,  but  one  of  which,  being  inap- 
plicable for  such  purposes,  was  occupied 
by  the  landlord,  in  such  a  case  I  cannot 
think  that  the  Legislature  intended  to 
deprive  the  landlord  of  all  benefit  of  the 
exemption.  It  is  not,  however,  necessary 
to  decide  the  point  now,  and  I  should 
not  have  made  any  observations  upon  it 
but  for  the  reasons  I  have  already  men- 
tioned. 

I  am  of  opinion  that  the  decision  of 
the  commissioners  was  right  as  regards 
one  portion  of  the  premises,  but  wrong 
as  regards  the  other  portion. 

Jtuhjment  accanUnghj. 


Solicitors— Solicitor  to  Inland  Revenue,  for  the 
Crown;  William  Gordon,  for  respondents. 
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[IN  THE  COURT  OF  APPEAL.] 
(^Appeal  from  the  Common  Pleas  Division,) 

1881.  1        SPARROW  V,  HILL  AND 

April  29, 30.   j  another.* 

Practice  —  Costs  —  Taxation  of  Costs 
iohere  Plaintiff  succeeds  only  on  part  of  his 
Claim — Apportionment  of  Costs, 

In  an  action  to  recover  the  price  of  work 
done  in  and  about  a  house  the  "plaintiff 
elavmed  for  three  distinct  items  of  work, 
and  recovered  a  sum  of  S7L  in  respect  of 
one  only  of  the  items.  An  order  was 
thereupon  made  *'  that  the  ylaintiff  re- 
cover  against  the  defendants  such  costs  as 
tMftd  of  the  Masters  may  find  that  he  ha^ 

*  Coram  Framwell,  L.J. ;  Brett,  L. J. :  Cotton, 
L.J. 


righUy  incurred  in  recovering  the  above 
amount  to  be  taxed;  and  that  the  defen^ 
dants  recover  against  the  plaintiff  such 
costs  as  they  have  rightly  incurred  in  de- 
fending tliemselves  on  those  points  on  which 
they  have  succeeded  to  be  also  taxed  "  : — 
Held  {reversing  the  decision  of  the  Common 
Pleas  Division),  that  upon  the  true  con^ 
struction  of  tJie  order  the  plaintiff  was  enii* 
tied,  upon  ta,vation,  to  be  allowed  the  general 
costs  of  the  cause,  excluding  only  such 
costs  as  were  applicable  exclusively  to  the 
two  items  on  which  he  failed,  and  that  the 
defendants  were  entitled  to  be  allowed  such 
costs  only  as  were  incurred  exclusively  with 
respect  to  the  two  items  on  which  their  de^ 
fence  was  successful. 

Appeal  from  a  decision  of  the  Common 
Pleas  Division,  on  a  summons  to  review 
taxation  of  costs,  reported  Ante,  p.  410, 
where  the  facts  are  fully  stated. 

Buszard  and  Dugdale,  for  the  plaintiff. 

W,  Orahavi,  for  the  defendants. 
.  The  following  were  referred  to  in 
argument :  Field  v.  The  Great  Northern 
Uailway  Company  (1),  Mason  v.  Brentini 
(2),  Myers  Y,  Defries  (3),  Knight  v.  Purs- 
seU  (4),  Setonon  Decrees  (4th  ed.),  vol.  i. 
p.  117,  Heighington  v.  Grant  (6),  Hardy 
v.  Hull  (6),  Order  VI.  Rules  of  the  Su- 
preme  Court  (Costs),  1875. 

Bramwell,  L.J. — I  am  of  opinion  that, 
under  this  order,  the  plaintiff  should  get 
the  general  costs  of  the  cause,  but  he 
should  not  get  the  costs  exclusively  in- 
curred in  attempting  to  recover  on  items 
of  claim  in  respect  of  which  he  failed. 
The  defendants  should  get  such  costs  as 
they  incurred  exclusively  in  defending 
themselves  against  claims  in  respect  of 
which  their  defence  was  successful.  The 
Master  seems  to  have  adopted  this  view, 
though,  perhaps,  he  has  not  been  very 
liberal  in  his  allowances  to  the  defendants. 
That,  however,  is  a  matter  with  which  we 

(1)  47  Law  J.  Rep.  Exch.  662;  Law  Rep.  3 
Ex,  D.  261. 

(2)  Law  Rep.  13  Cb.  D.  287. 

(3)  49  Law  J.  Kep.  Exch.  266. 

(4)  Ibid.  Chano.  120. 

(5)  1  Bear.  228  :  10  Law  J.  Rep.  Chanc.  12. 

(6)  17  Bear.  355. 
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have  nothing  io  do.     The  appeal  must  be 
allowed. 

Brett,  L.J. — The  nndisclosed  fonoda- 
tion  of  Mr.  Graham's  argnment  is  that 
all  the  Courts  have  now  become  Courts 
of  Chancery,  and  that  the  practice  of  the 
Court  of  Chancery  is  now  to  govern 
costs  in  all  cases.  He  quoted  numerous 
text-books  and  authorities  tending  to 
shew  how  the  Court  of  Chancery  would 
have  construed  this  order.  There  were 
two  forms  of  orders  as  to  costs  in  a 
Chancery  suit,  but  an  action  at  common 
law  is  on  a  different  footing  altogether. 
In  my  opinion  the  proper  way  is  to  deal 
with  these  costs  as  costs  incurred  in  a 
common  law  action,  where  there  is  one 
cause  of  action  and  several  issues,  and 
the  plaintiff  has  succeeded  in  recovering 
something,  but  has  failed  with  respect  to 
particular  issues.  The  authorities  cited 
to  us  upon  the  construction  of  orders  as 
to  costs  in  Chancery  suits  do  not  help  us 
to  construe  the  order  here,  which  is  dif- 
ferent, and  applies  to  a  different  case. 
The  action  is  substantially  a  common 
law  action.  It  is  brought  for  one  cause 
of  action,  though  there  arc  three  items 
of  claim.  TLe  defence  set  up  is  one  de- 
fence. The  Master  has  allowed  the 
general  costs  of  the  cause  to  the  plain- 
tiff, disallowing  those  costs  which  applied 
exclusively  to  the  parts  of  the  claim 
upon  which  the  plaintiff*  did  not  succeed. 
I  think  he  proceeded  upon  a  right  princi- 
ple. If  he  has  allowed  too  little  to  the 
defendants  in  apportioning  the  costs 
rightly  incun^ed  by  the  defendants  in 
successfully  defending  themselves,  the 
Master  has  done  nothing  so  wrong  that  we 
ought  to  interfere.  The  diflSculty  is  not  a 
legal  one  with  which  we  can  deal.  The 
order  is  not  either  of  the  forms  of  order 
which  exist  in  the  Court  of  Chancery, 
but  a  new  and  special  one.  I  think 
the  construction  of  the  Divisional  Court 
was  wrong. 

Cotton,  L.J. — Wo  have  only  to  con- 
Btrue  the  order  in  this  particular  case. 
It  differs  entirely  from  the  order  in 
Knifjht  V.  Ihirssell  (4).  It  does  not  give  a 
proportion  of  the  whole  costs  of  the 
action  to  one  party,  and  a  proportion  of 


them  to  the  other,  but  it  is  an  order  giving 
the  plaintiff  the  costs  of  the  suit^  less 
those  which  apply  exclusively  to  those 
items  of  claim  on  which  he  failed.  I  am 
of  opinion  that  the  principle  upon  which 
the  Master  acted  was  right. 

Appeal  (Uloiced, 


Solicitors— Walker,  Son  &  Field,  agoDts  forSauth 
&  Howe,  "Wednesbury,  for  plaintiff;  Taylor, 
Hoare  &  Tajlor,  agents  for  Maplts  &  M'Craith, 
Nottingham,  for  defendants. 


[IN  TUE  COURT  OF  APPEAL] 
J  n,}      \  BREE   V.    MAKESCAUX.* 

Fradlce — Writ  for  Service  out  of  Juru' 
diction — Slander — Publication  Abroad  with 
Damage  in  England — Order  11.  rule  4; 
Order  XL  rule  1. 

Where  a  charge  of  misconduct  made  oui 
of  the  jurisdiction  against  an-  officer  of  an 
English  vessel  to  the  captain  is  reported  io 
the  otoners  in  England^  who  dismisi  ihe 
officer y  "//ic  act  or  thing  for  which  damagu 
are  sought  to  be  recovered^*  is  iwt  done 
within  the  jurisdiction^  so  cw  to  admit  oj  a 
writ  in  an  action  for  slander  against  iU 
person  making  the  charge  being  issued  fift 
service  out  of  the  jurisdiction  under  Order 
XL  rule  1. 

Appeal  against  the  order  of  Cave,  J.,  at 
chambers,  declining  to  give  leave  to  issue 
a  writ  for  service  out  of  the  jurisdiction 
upon  Marescaux,  a  British  subject  residing 
at  Kingston,  Jamaica. 

According  to  the  affidavit  made  in  sup- 
port of  the  application,  Bree  was  third 
officer  on  board  the  Royal  Mail  Steam 
Packet  Company's  vessel  ParOy  and  Mares- 
caux was  a  passenger  by  that  vessel,  on  a 
voyage  from  England  to  Jamaica.  During 
the  voyage  Marescaux  made  a  complaint 
to  the  captain,  charging  Bree  with  mis- 
condnct  towards  a  lady,  one  of  the  pas- 

*  Coram  Bramwell,  L. J. ;  Brett,  LJ. ;  and 
Cotton,  L.J. 
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ra.  On  the  arrival  of  the  vessel  at 
!ca,  the  company's  saperintendent 
laDioated  to  Bree  the  charge  made 
it  him.  Bree  denied  the  charge,  bat 
told  that  tlie  matter  wonld  be 
bed  to  the  company  at  the  London 

It  was  accordingly  reported  to  the 
org  of  the  company  at  the  chief 
in  Moorgate  Street,  London.  In 
qnence  of  this  report  Bree  was,  on 
itarn  of  the  vessel  to  Southampton, 
ssed  from  the  service  of  the  com- 
The  affidavit  stated  that  the  slander 
lained  of  was  spoken  and  pablished 
irescanx  to  the  captain  of  the  vessel, 
ent  of  the  company,  and  was  in- 
i  to  be  transmitted  to  the  company 
odon. 

ler  IL  rale  4  provides  that,  "  No 
of  summons  for  service  out  of  the 
iction,  or  of  which  notice  is  to  be 

out  of  the  jurisdiction,  shall  be 
I  without  the  leave  of  a  Court  or 
) ; "  and  Order  XI.  rule  1  provides 
ervice  out  of  the  jarisdiction  may  be 
3d  by  the  Court  or  a  Judge  "  when- 
EUiy  act  or  thing  sought  to  be  re- 
ed or  removed,  or  for  which  damages 
}ught  to  be  recovered,  was  or  is  to 
ne,  or  is  situate  within  the  jurisdic- 


JP.  Silvester,  on  the  15th  of  June, 
1  a  Divisional  Court  to  allow  the 
to  issue.  He  contended  that  the 
9r  complained  of  was  an  ''act  or 
for  which  damages  are  sought  to 
covered,***  which  was  "  done  within 
risdiction.**  The  slander  was  reported 
agland,  as  Marescaux  knew  and 
led  that  it  should  be,  and  he  is  re- 
ible  for  the  cou sequences  of  his  act. 
3au?e  of  action  was  not  complete 
Bree  was  dismissed.  It  was  as  if 
er  had  been  sent  from  Jamaica  to 
>n  by  Marescaux.  He  cited  Evans 
zholson  (1)  and  The  Queen  v.  Bofjers 


(fMAX,  J. — I  am  of  opinion,  with 
regret,  that  wo  ought  not  to  set 
the  decision  of  my  brother  Cave. 

15  Law  J.  Rep.  C.P.  1 1 1  ;> ;  32  Law  Times, 

re. 

47  Law  J.  Rep.  M.C.  1 1 . 
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The  rule  requires  the  "  act  or  thing  "  to 
be  done  within  the  jurisdiction.  The 
action  suggested  is  an  action  for  a  slan- 
der uttered  abroad,  resulting  in  special 
damage  in  England.  The  words,  it  is 
said,  are  not  in  themselves  actionable,  but 
the  special  damage  so  makes  them.  I 
think  the  ''thing  done*'  in  a  case  of 
slander  are  the  words  uttered.  The  pro- 
posed defendant  did  nothing  within  the 
jurisdiction.  Something  occurs  after- 
wards within  the  jarisdiction,  but  it  was 
not  done  by  him.  It  was  the  act  of  some 
one  else.  This  reasoning  may  be  techniccd, 
but  the  words  must  not  be  strained.  The 
Legislature  has  provided  the  words,  and 
we  have  to  interpret  them,  without  spe- 
culating as  to  what  might  have  been  said. 
The  case  is  simply  not  within  the  words. 
Williams,  J. — My  inclination  was  the 
other  way.  The  plaintiff  complains  that 
the  blow  aimed  at  his  character  fell  in 
Southampton.  A  shot  fired  from  outside 
the  jurisdiction  might  produce  a  wound 
within  it.  On  that  analogy  I  think  the 
act  may  be  said  to  be  done  within  the 
jurisdiction.  That,  I  think,  might  have 
been  the  correct  view,  but  considering  the 
opinions  which  have  been  expressed,  that 
view  is,  I  think,  immaterial. 

E.  F,  Silvester  now  moved  the  Court  of 
Appeal  for  leave  to  issue  the  writ. 

Bramwell,  L.J. — I  am  of  opinion  that 
this  application  must  be  refused.  I  am 
not  sure  if  I  were  to  draw  these  rules 
de  novo  that  I  should  not  say  that  such  a 
cause  of  action  as  this  should  give  a  right 
to  sue,  or,  at  all  events,  that  the  rules 
should  give  the  Court  power  to  allow  the 
service  out  of  the  jurisdiction  of  a  writ  in 
such  a  case  as  this.  That,  however,  is  not 
the  question  here.  The  plaintiff  is,  I 
think,  in  this  difficulty  :  if  the  complaint 
which  he  makes  is  that  the  defendant 
spoke  the  words  which  he  complains  of  as 
defamatory,  then  those  words  were  not 
spoken  within  the  jurisdiction.  If,  how- 
ever, on   the  authority  ol  a  case   (3)  I 

(3)  Wilb^y.  Elsimi  (8  Com.  B.  Rep.  142;  18 
Law  J.  Rep.  C.P.  320),  in  which  it  waa  held  by 
Coltman,  J.,  Maulc,  J.,  Cresswcll,  J.,  and  Wil- 
liams, J  ,  that  "  not  guilty  "  in  an  action  for  wordn 
not  actionable  per  se  puts  in  issue  the  special 
damage. 


678 


aVEEN*S  BEKOfi,  OOltMON  FUtAS  AltD  B&OABQUEB. 


tN.8. 


Bree  v.  Marescaux  {App.\  Q.B, 

cannot  find,  but  which  I  remember — I 
was  counsel  in  it,  and  Mr.  Justice  Maule 
was  one  of  the  Judges — if  I  say  on 
the  authority  of  that  case  the  true  cause 
of  action  is  the  special  damage  caused 
by  the  repetition  of  the  words  spoken, 
then  the  authorities  show  that  a  man  is 
not  liable  for  damage  caused  by  the  un- 
authorised repetition  of  words  spoken  by 
him.  That  is  to  say,  if  AB  speaks  of 
X  Y  that  which  is  defamatory,  he  is  liable 
for  the  damage  caused  by  the  utterance  to 
C  D  of  that  slander ;  but  if  C  D  volun- 
tarily repeats  the  slander  to  E  P,  and  X  Y 
is  damaged  by  that  repetition,  then  A  B 
is  not  liable  for  the  damage  so  caused ;  so 
that  here,  if  the  damage  suffered  in  Eng- 
land is  the  cause  of  action,  then  the 
intended  defendant  did  not  cause  that 
damage,  and  is  not  liable  for  it.  The  affi- 
davits state  that  Marescaux  intended  that 
the  slander  should  be  repeated  in  Eng- 
land. Tbat  may  be ;  but  I  am  unable  to 
come  to  the  conclasion  that  Marescaux 
requested  that  the  complaint  should  be 
sent  to  England.  He  probably  lefb  the 
matter  in  the  captain's  hands,  doubtless 
expecting  that  it  would  be  acted  on,  but 
not  directly  authorising  any  particular 
proceeding.  Therefore  the  case  is  in  that 
dilemma,  and  we  must  hold  that  the  writ 
cannot  be  served  out  of  the  jurisdiction. 
I  do  not  know  whether  it  is  necessary  that 
I  should  refer  to  the  case  of  Ths  Great 
Australian  Gold  Mining  Cavipany  v. 
Martin  (4*),  in  order  to  distinguish  it 
from  this  case.  I  think  that  the  further 
affidavit  which  the  Court  required  in 
that  case  shows  the  distinction ;  for  that 
affidavit  stated  that  the  defendant  *^  made 
in  England  certain  false  and  fraudulent 
misrepresentations."  The  distinction  is 
therefore  manifest,  and  we  must  refuse 
this  motion. 

Brett,  L.J.,  and   Cotiok,   L.J.,   con- 
curred. 

Appeal  dismissed. 

Solicitors — Alderson  &  Feiiwick,  for  applicant. 


CULRKE  V,  BRAOLiUQH. 


(4)  46  Law  J.  livp.  Chanc.  289 ;  Law  Rep.  6 
Ch.  D.  1. 


[m  THE  QUE£N*S  BENCH  DIVISION.] 

1881.        1 
June  20,  21.  / 

Writ — Time  from  which  it  Dates — Issued 
satne  Bay  as  Oause  of  Action — Fractions 
of  a  Day — Fiction  of  Law. 

A  statement  of  claim  alleged  that  ike 
cause  of  action  accrued  on  the  2nd  of  Jvliff 
and  before  the  issuing  of  the  writ^  which 
as  a  fact  was  issued  the  same  day. 

Demurrer  on  the  ground  tliat  the  writ 
being  a  judicial  act  must  be  taken  to  date 
from  the  earliest  moment  of  the  day,  and 
tJierefore  to  have  been  issued  before  the 
cause  of  action  accrued : — 

Held,  thai  the  doctriiie  on  which  the 
demurrer  was  founded  did  not  apply,  and 
that  the  plaintiff  was  entitled  to  shew  that 
tlie  cause  of  action  accrued  before  the  issmg 
of  the  tor  it. 

Demurrer  to  a  statement  of  claim. 

The  statement  of  claim  alleged  that  tbe 
defendant,  who  was  a  member  of  the 
House  of  Commons  for  the  borough  of 
Northampton,  on  the  2nd  day  of  July, 
1880  [and  before  the  issuing  of  the  writ 
in  this  action]  (1),  sat  and  voted  in  the 
House  of  Commons  after  the  Speaker  had 
been  chosen,  without  having  made  and 
subscribed  the  oath  appointed  to  betaken 
bj  members  of  the  House  of  Commons 
according  to  the  Parliamentary  OaUis 
Act,  1866,  as  altered  bj  the  Promissorj 
Oaths  Act,  1868.  The  plaintiff  sued  the 
defendant  for  the  sum  of  ^OOZ. 

The  statement  of  defence  and  demurrer 
were  as  follows  : — 

The*  defendant  denies  that  he  sat  and 
voted,  as  in  the  statement  of  claim  men- 
tioned, before  the  issuing  of  the  writ  in 
this  action. 

The  defendant  demurs  to  the  statement 
of  claim,  and  says  that  the  same  is  bad 
in  law,  on  the  ground  that  it  discloses  no 
cause  of  action  in  the  plaintiff,  inasmnch 
as  it  alleges  that  the  defendant  sat  and 
voted  in  the  House  of  Commons  on  the 
day  on  which  the  writ  was  issncd,  and 
upon  other  grounds  sufficient  in  law  to 
sustain  this  demurrer. 

The  Defendant,  in  person,  in  support  of 

(1)  The  words  in  brackets  were  added  in  Um 
course  of  the  argument  by  order  of  the  Conit 
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the  demnrrer. — Jadicial  prooeedings  are 
to  be  considered  as  taking  place  at  the 
earliest  period  of  the  day  on  which  they 
are  done,  whether  between  the  Crown 
and  a  subject  or  between  subject  and 
subject — The  Qmen  v.  Edwards  (2), 
Wright  v.  Mills  (3).  A  writ  of  sum- 
mons is  a  judicial  act  equally  with  a 
writ  of  execution.  By  Order  II.  rale  8 
of  the  Rules  of  Court,  1875,  every  writ 
of  summons,  and  also  every  other  writ,  is 
to  bear  date  on  the  day  on  which  it  is 
issued :  it  is  to  be  tested  in  the  name  of 
the  Lord  Chancellor,  or,  if  his  office  is 
vacant,  in  the  name  of  the  Lord  Chief 
Justice  of  England.  In  early  times  the 
chief  judicial  employment  of  the  Chan- 
cellor was  the  devising  of  new  writs  (4) ; 
they  are  now  tested  in  the  name  of  the 
Lord  Chancellor;  these  words  would  be 
meaningless  unless  the  writ  is  a  judicial 
act.  The  writ  of  summons  commences 
"  We  command  you ;  **  and  if  the  party 
summoned  did  not  appear  he  would  be 
liable  to  judgment.  In  Campbell  v. 
Strangeways  (5)  it  was  held  that  a  dog 
licence  operated  only  from  the  time  when 
it  was  granted,  and  did  not  relate  back  to 
the  earliest  moment  of  the  day  on  which 
it  was  issued,  so  as  to  cover  a  previous 
violation  of  the  Act ;  but  the  case  is  not 
in  point  and  it  is  virtually  overruled,  for 
it  is  founded  on  Chich  v.  Smith  (6),  and 
does  not  notice  that  that  case  is  overruled 
by  The  Qmeen  v.  Edwards  (2)  and  Wright 
▼.  Mills  (3).  "  A  common  informer  shall 
not  be  at  liberty  to  quit  the  teste  and 
avail  himself  of  the  real  time :  even  forms 
shall  not  be  dispensed  with  to  aid  popular 
prosecutors'* — Gomhe  v.  Pitt  (7).  In 
that  case  Pye  v.  Ooke  (8)  was  cited  to 
ahew  that  where  two  informations  are 
exhibited  on  the  same  day  the  defendant 
**  needs  not  to  answer  either,"  and  it 
appears  to  have  been  conceded  that  if 
two  actions  were  brought  on  the  same 
day  against  the  same  person  for  the  same 

(2)  23  Law  J.  Rep.  Exch.  42,  165 ;  Law  R«p. 
9  £xch.  32,  628. 

(3)  4  Hurl.  &  N.  488  ;  28  Law   J.  Rep.  Ezclu 
223. 

!4)  3  Hadloy  &  Broom's  Commentaries,  31. 
6)  47  Law  J.  Rep.  M.C.  6 ;  Law  Rep.  3  C.P. 
D.  105. 

(6)  8  I>owl.  P.O.  37. 

(7)  8  Burr.  423. 

(8)  14  Jacob,  U 
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offence,  one  might  be  pleaded  to  the  other. 
In  Gastrique  v.  Bemabo  (9),  where  a  writ 
on  a  bill  of  exchange  was  issaed  the  same 
day  as  notice  of  dishonour,  it  was  held 
that  it  could  not  be  presumed  that  the 
defendant  received  the  notice  of  dis- 
honour before  the  writ.  Lord  Den  man, 
C.J.,  says,  **  No  presumptions  ought  to 
be  made  in  favour  of  a  plaintiff,  who 
ought  to  have  a  complete  cause  of  action 
before  he  brings  one." 

Sir  H.  Giffard  (Kydd  with  him),  for 
the  plaintiff. — The  question  i^,  what  is 
the  extent  and  meaning  of  the  rule  of 
law  which  has  been  adopted  to  prevent 
judicial  acts  being  tried  as  to  their  pri- 
orities  ?  No  principle  is  involved,  and 
the  practice  of  the  Courts  must  be  ascer- 
tained. The  phrase  ** judicial  proceedings" 
is  not  applicable  to  writs,  and  no  case 
has  been  quoted  to  say  it  is,  except  the 
argument  of  the  counsel  in  Combe  v.  Pitt 
(7) ;  and  in  that  case  Lord  Mansfield 
says,  "  I  do  not  see  why  the  very  hour 
may  not  be  distinguished  where  it  is 
necessary  and  can  be  done ;  for  it  is  not 
like  a  mathematical  point  which  cannot 
be  divided."  The  application  of  the  writ, 
and  the  serving  it  out,  are  the  acts  of  the 
party,  and  as  such  may  be  put  in  issue — 
see  Lord  Porchester  v.  Petrie  (10),  where 
it  is  said,  "  The  cases  that  have  been 
cited"  (mentioning  Combe  v.  Pitt  (7)) 
"  are  not  applicable.  The  priority  of  judg. 
ment  was  not  the  point  in  any  of  them. 
The  question  in  all  was  the  priority  of  the 
commencement  of  the  suit,  which  is  the 
act  of  the  party,  while  the  judgment  is  the 
act  of  the  Court."  A  writ  is  not  a  judicial 
act  when  it  is  the  act  of  the  party. 

In  delivering  the  judgment  of  the 
Court  in  Ths  Qtieen  v.  Edwards  (2), 
Coleridge,  J.,  says,  "  And  although  the 
Court  will  enquire  at  what  time  a  party 
does  an  act,  as  filing  a  bill  or  delivering 
his  declaration,  and  for  that  purpose  will 
take  notice  of  the  usual  Incurs  for  sitting 
(11),  it  is  otherwise  with  regard  to  a 
judicial  proceeding.  This  distinction  is 
pointed  out  in  Lord  Porchester^s  Case 
(10)  by  Lord  Mansfield  and  recognised 
by  Buller,  J.,  in  Pugh  v.  Bobinson  (12)  ; 

(9)  6  Q.B.  Rep.  498 ;  14  Law  J.  Rep.  Q.B.  3. 

(10)  3  Dougl.  261,  and  at  p.  273. 

(11)  See  2  Lev.  141,  176;  Bull.  N.P.  137. 

(12)  1  Term  Rep.  116. 
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it  is  indeed  also  mentioned  in  the  judg- 
ment of  Swain  v.  Morland  (13)." 

The  Defendant^  in  reply. — Prior  to  2 
Will.  4.  c.  39,  the  issuing  of  a  writ  was 
the  act  of  the  party,  bat  that  Act,  which 
was  passed  for  noiformity  of  process,  made 
a  change  by  which  every  suit  was  com- 
menced by  writ  of  summons.  Section 
11  of  that  Act,  and  Order  II.  rule  8  are 
inconsistent  with  the  suggestion  that  the 
issuing  of  a  writ  is  the  act  of  the  party. 
Alston  V.  Underhill  (14)  shews  that 
what  might  formerly  have  been  the  act 
of  the  pa^y  is  now  the  act  of  the  Court. 
A  writ  of  execution  is  undistinguishable 
from  a  writ  of  summons :  the  form,  the 
commencement  and  the  ending  are  the 
same. 

DENMiN,  J. — I  am  of  opinion  that  this 
demurrer  must  be  overruled.  The  state- 
ment of  claim  as  now  altered  states  that 
on  the  2nd  of  July,  and  before  the  issuing 
of  the  writ,  which  was  issued  on  the 
same  day,  the  defendant  sat  and  voted  in 
the  House  of  Commons  without  taking 
the  oath,  thereby,  as  we  must  assume,  in- 
curring a  penalty.  To  this  the  defendant 
demurs  on  the  ground  that  the  statement 
of  claim  discloses  no  cause  of  action, 
because,  even  if  the  writ  was  issued  later 
in  the  day  than  the  sitting  and  voting, 
nevertheless,  in  contemplation  of  law  it 
must  be  taken  to  have  been  issued  before 
the  cause  of  action,  because  a  writ  being 
a  judicial  act  dates  from  the  earliest 
period  of  the  day  on  which  it  is  issued. 

The  contention  was  founded  on  a  doc- 
trine of  law  derived  from  certain  decisions 
and  dicta  ;  roughly  stated,  it  is  that  judi- 
cial  acts  date  from  the  commencement  of 
the  day  on  which  they  are  done,  and  no 
doubt  in  several  cases  strong  consequences 
have  followed  from  its  application.  This 
doctrine  was  cited  in  Wright  v.  Mills  (3) 
and  The  Queen  v.  Edwards  (2)  ;  but  the 
question  for  us, to  determine  is,  whether  it 
is  applicable  to  such  a  case  as  this ;  and 
after  fully  attending  to  the  arguments 
which  have  been  addressed  to  us  and  the 
cases  which  have  been  cited,  I  have  come 
to  the  conclasiou  that  it  cannot  be  applied. 
It  is  a  fiction  of  law,  and  one  principle 

(18)  1  B.  &  B.  876. 
(14)  1  Or.  &  M.  492. 


pervading  and  overriding  all  legal  fictions 
would  be  violated  by  holding  it  to  be 
applicable  to  the  present  case.    For  • 
legal  fiction  is  for  the  purpose  of  doing 
justice,  and  if  the  doctrine  relied  on  were 
to  hold  good  in  this  case  it  would  tend, 
not  to  effect  justice  but  in  justice ;  it  would 
bo  tantamount  to  laying  down  that  in 
any  case  in  which  a  wrong  has  been  com- 
mitted the  wrongdoer  is  to  have  a  certain 
time  in  which  to  escape  from  the  jurisdic- 
tion of  the  Court.  Supposing,  for  instance, 
a  man  were  to  commit  an  assault  at  ten 
o'clock  in  the  morning,  it  would  follow,  if 
this  rule  were  to  be  applied,  that  no  writ 
could  be  issued  until  twenty-four  hoars 
had  elapsed ;  and  I  cannot  see  that  soch 
an  application  of  it  would  further  the 
ends  of  justice — it  would,  on  the  contraiy, 
cause  injustice ;  and  unless  some  cogent 
authority  can  be  cited  requiring  that  tiie 
rule  should  be  applicable  to  such  a  case 
as  the  present  no  Court  ought  for  the 
first  time  so  to  hold. 

It  appears  to  me  sufficient  to  rest  onr 
decision  on  this  ground,  without  going 
minutely  into  any  attempts  to  lay  down 
the  exact  line  or  limit  at  which  ^e  doc- 
trine ceases  or  commences  to  apply.  It 
has  been  suggested  that  the  doctrine  does 
not  apply  where  there  are  conflicting 
rights  between  subject  and  subject,  and 
that  in  other  cases  it  does  apply ;  bat 
suffice  it  to  say,  without  going  into  those 
questions,  that  it  cannot  be  applied  to 
such  a  case  as  this,  on  the  ground  that  to 
apply  it  would  be  to  defeat  the  very 
object  for  which  alone  a  legal  fiction  is 
to  be  resorted  to:  it  would  be  giving 
priority  to  the  writ  of  summons  only  to 
defeat  it  and  make  the  action  abortive. 
On  that  ground  alone  I  feel  it  to  be  im- 
possible to  apply  the  rule  to  such  a  case 
as  this ;  if  it  is  to  be  so  applied  it  must  be 
by  a  (Jourt  of  Appeal,  and  not  by  this 
Court.  No  authority  has  been  cited  to 
shew  that  the  rule  ought  to  be  applied 
to  a  writ  of  summons.  I  think  it  ought 
not  to  be  so  applied,  and,  therefore,  that 
this  demurrer  should  be  overruled. 

Williams,  J. — lam  of  the  same  opinion. 
On  this  demurrer  it  must  be  taken  that 
tlio  cause  of  action  accrued  before  the 
commencement  of  the  actioii.  But  it  is 
contended  by  the  defendant  that  this 
admission  ia  contradicted,  beoanse  the 
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of  the  writ  being  a  judicial  act 
i  by  Action  of  law  be  taken  to  have 

issued  immediately  after  midnight 
le  1st  of  July,  and  therefore  before 
xscming  of  the  canse  of  action.  Bat 
ems  to  me  that  such  a  contention 
violence  to  the  principle  of  the  cases 

Lord  Porcheaier^a  Case  (10)  down- 
s,  and  in  no  sense  follows  from  them. 

is  an  averment  on  the  record  that 
anse  of  action  preceded  the  writ,  and 
ure  asked  to  set  a  fiction  of  law 
ist  that  positive  averment.  No  rule 
»w  compels  ns  to  violate  common- 
I  and  common  understanding.  Surely 
tween  an  admission  of  a  positive  fact 
a  fiction  of  law  the  positive  fact 
t  to  be  preferred.  I  concur,  there- 
in thinking  that  this  demurrer  ought 

overruled. 

JDemurrer  overruled. 


ton — ^W,  G.  Stuart,  for  plaintiff;  Lewis  & 
Lewifl,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
[WILL,  L.J. 
ALLAT,  L.J. 

1881  ^    GATHBECOLB  V,  SMITH. 

arch  28. 
pril  11. 

ntmbents*  Resignation  Act,  1871   (34 
Fict  c.  44),  8. 10 — Pension  of  Retired 
fynum — SeUoff — Oownter-claim, 

an  action  hrought  by  a  retired 
pnan  against  his  successor  in  the  in- 
*ency  for  arrears  of  the  pension  al- 
I  under  the  Incumbents*  Resignation 
1871,  the  defenda/nt  claimed  to  set  off 
ist  such  arrears,  and  also  to  recover,  by 
of  cou/nier-claimj  a  judgment  debt  due 
7^  from  the  retired  clergyman: — Held 
rdng  the  judgment  of  Lord  Golb- 
1,  0.  J.),  that  the  pension  was  inalien- 

and  therefore  the  defendants  claim 
I  not  be  set  off,  a/nd  trie  plaintiff  was 
^^  to  a  separate  a/nd  independent 
neni  for  the  a/rrears  due.  Held  (by 
lALLAT,  L.J.,  and  Lush,  L. J.},  that  the 

You  60.-0^,  O.F.  &  £zc9. 


defendants  claim  was  in  fact  a  seUoff,  and 
must  be  dismissed.  Held  (by  Bramwbll, 
L.J.,  dissenting),  that  the  defendant's  claim 
was  a  counter-claim,  on  which  he  was 
entitled  to  judgment. 

The  statement  of  claim  alleged  that  the 
plaintiff  was  the  late  and  the  defendant 
the  present  incumbent  of  the  vicarage  of 
Chatteris,  in  the  Isle  of  Ely,  in  the 
county  of  Cambridge ;  that  the  plaintiff 
had  resigned  under  the  Incumbents' 
Resignation  Act,  1871  (1),  subject  to  a 
yearly  pension  of  450Z.  payable  half- 
yearly  out  of  the  revenues  of  the  benefice, 
and  that  one  half-yearly  payment  of  2252. 
was  due,  which  the  plaintiff  claimed. 

The  statement  of  defence  alleged  a 
mortgage  of  the  advowson  of  the  parish 
church  of  Chatteris  by  the  plaintiff  to 
William  Hawkins  ;  that  William  Hawkins 
signed  judgment  against  the  plaintiff  on 
a  warrant  of  attorney  for  49,000Z. ;  that 
a  writ  of  sequestrari  facials  de  bonis  eccle- 
siasiicis  was  issued  against  the  plaintiff 
for  the  residue  of  the  above  debt ;  that 
after  mesne  assurances  and  acts  in  the  law 
the  sum  of  24,500Z.,  or  other  the  sum  then 
due  on  the  above  judgment,  and  the  said 
judgment,  with  the  full  benefit  of  the 
writ  of  sequestrari  facias,  and  of  the  se- 
questration, were  assigned  to  and  became 
absolutely  vested  in  the  defendant,  his 
executors,  administrators  and  assigns ; 
that  the  said  judgment  still  remained  un- 
satisfied to  the  amount  of  20,000Z.,  which 
sum  the  defendant  sought  to  set  off,  and 
also  to  recover  by  way  of  counter-claim. 

On  the  7th  of  June,  1878,  the  action 
came  on  for  trial  at  the  Guildhall,  before 
Lord  Coleridge,  C.J.,  who  ordered  that 
an  account  be  taken  by  the  official  referee 
to  ascertain  how  much  of  the  original 
debt  and  interest  had  been  paid  off  under 
the  sequestration  or  otherwise,  and  that 
judgment  with  costs  should  be  entered 
for  the  defendant  if  a  sum    remained 


(1)  84  &  35  Vict.  c.  44.  s.  10:  "The  pension 
80  allowed  shall  be  a  charge  upon  the  revenues 
of  the  benefice,  and  shall  be  recoverable  as  a 
debt  at  law  or  in  equity  from  the  incumbent  of 
the  said  benefice  by  the  retired  clerk,  his 
executors,  administrators  or  assigns,  but  such 
pension  shall  not  be  transferable  at  law  or  in 
equity." 
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uiipaid  larger  than  the  plaintifiTs  claim, 
otherwiee  for  the  plaintiff. 

The  official  referee  reported  that  there 
was  dne  from  the  plaintiff  to  the  defen- 
dant the  snm  of  28,122Z. 

On  the  27th  of  May,  1880,  judgment 
was  entered  "  that  the  defendant  recover 
against  the  plaintiff  the  snm  of  27,8972. 
(being  the  balance  of  the  said  snm  of 
28,122Z.  after  deducting  the  sum  of  2252. 
the  amount  of  the  plaintiff's  claim)  and 
costs  to  be  taxed." 

This  was  the  judgment  from  which  the 
present  appeal  was  brought. 

In  the  meantime  the  plaintiff  had  com- 
menced a  second  action  in  the  Chancery 
Division  to  recover  three  other  half-yearly 
instalments  of  the  pension.  To  this  action 
the  defendant  pleaded  a  defence  and 
counter-claim  similar  to  that  above  set 
out. 

On  the  15th  of  June,  1880,  the  Master 
of  the  Bolls  gave  judgment  in  the  action 
in  the  Chancery  Division  in  favour  of  the 
plaintiff,  and  dismissed  the  defendant's 
counter-claim. 

The  defendant  appealed  from  this  judg- 
ment, and  on  the  14th  of  July,  1880, 
counsel  on  both  sides  undertaking,  so  far 
as  the  points  in  the  appeals  were  the 
same,  to  be  bound  in  the  plaintiff^  s  appeal 
in  the  action  in  the  Common  Pleas  Divi- 
sion by  the  decision  on  the  appeal  of  the 
defendant  from  the  judgment  of  the 
Master  of  the  Bolls,  dated  the  15th  of 
June,  1880,  the  Court  of  Appeal  ordered 
that  all  further  proceedings  in  the  said 
action  in  the  Common  Pleas  Division  be 
stayed  pending  such  decision. 

On  the  Ist  of  March,  1881,  James, 
L.J.,  Cotton,  L.J.,  and  Lush,  L.J., 
affirmed  the  judgment  of  the  Master  of 
the  Bolls  (2). 

On  the  28th  of  March,  1881,  the  appeal 
from  Lord  Coleridge's  judgment  was 
argued  by 

/,  W.  Ohitty  and  Petheram  (  Wellington 
Cooper  and  M^Oall  with  them),  for  the 
plaintiff,  in  support  of  the  appeal,  and  by 

Bompas  (Newton  B,  Smart  and  P. 
Howard  Smith  with  him),  for  the  defen- 
dant. 

(2)  60  Law  J.  Eep.  Chanc.  671. 


The  arguments  are  sufficiently  noticed 
in  the  judgments. 

The  follov^ng  cases  were  cited:  Wam^ 
V.  Ward  (3),  LocJchart  v.  Hardy  (i), 
Palmer  v.  Hendrie  (5),  Waiker  v.  Jones 
(6),  Vavasseur  v.  Krupp  (7),  Btoohi, 
Taylor  (8),  and  HoMokins  v.  Onthercole  (9). 

Our,  adv,  wdt. 

The  following  judgments  (on  Aprfl  11) 
were  delivered : — 

Lush,  L.J. — This  is  an  action  l^the 
late  incumbent  of  the  vicarage  of  Chal- 
teris,  in  the  Isle  of  Ely,  to  recover  2252., 
being  the  first  of  the  half-yearly  paymentB 
of  the  pension  assigned  to  the  plaintiff 
under  the  Incumbents'  Besignation  Act, 
1871,  out  of  the  revenues  of  the  benefice, 
upon  his  vacating  the  living  under  tlie 
provisions  of  that  Act.  The  defendant 
IS  his  successor  and  the  present  incnm- 
bent  of  the  vicarage.  The  statement  of 
defence  sets  up  that  in  August,  1840,  the 
plaintiff,  being  thenowner  of  theadvowson, 
mortgaged  it  to  one  Hawkins  for  24,500/., 
and  that  he  secured  the  dne  payment  of 
the  amount  by  a  warrant  of  attorney 
bearing  even  date  with  the  mortgage, 
upon  which  judgment  was  signed ;  that 
afterwards,  de&ult  being  made  in  pay- 
ment,  a  writ  of  sequestration  was  issued 
and  certain  amonnts  realised  under  it; 
that  the  mortgage  and  benefit  of  the 
judgment  afterwards,  and  before  the  re- 
signation of  the  plaintiff,  became  by 
assignment  vested  in  the  defendant ;  that 
the  judgment  to  the  amonnt  of  20,0002. 
remains  unsatisfied;  and  the  defendant 
claims  to  set  off  the  amount  so  due  upon 
the  judgment  against  the  claim  of  the 
plaintiff  in  the  action. 

Lord  Coleridge  directed  an  account  to 
be  taken  of  how  much  of  the  original  debt 
and  interest  had  been  paid  off  under  the 
the  sequestration  or  otherwise,  and  that 

(3)  7  Vos.  882. 

(4)  9  Bear.  349  ;  15  Law  J.  Bep.  Chanc  347. 

(5)  27  Beav.  349 ;  28  ibid.  341. 

(6)  36  Law  J.  Bep.  P.O.  30 ;  Law  lUp.  1  P.C. 
50. 

(7)  Law  Rep.  16  Ch.  D.  474. 

(8)  49  Law  J.  Bep.  Q.B.  857 ;  Law  Bep.  5  QJ. 
D.  669. 

(9)  6  De  Gez,  M.  &  G.  1 ;  24  Law  J.  B^ 
Chanc  332. 


Vol.  50.] 

.     Gatkercole  v.  8mUh  (App.\  Q.B. 

judgment  with  costs  shoald  be  entered 
for  the  defendant  if  a  snm  remained  un- 
paid larger  than  the  plaintiff's  claim. 
The  official  referee  having  found  that  no 
part  of  the  original  debt  had  been  paid 
off,  and  that  the  sum  remaining  due  was 
28yl22Z.,  it  was  adjudged  that  the  defen- 
dant recover  the  balance  after  deducting 
the  225Z.  claimed  for  the  half  year's  pen- 
sion. The  plaintiff  appeals  against  this 
judgment. 

In  June,  1879,  the  plaintiff  brought 
another  action  for  the  recovery  of  three 
other  half-yearly  payments  of  the  pension. 
The  defendant  pleaded  in  that  action  the 
BJEune  defence,  and  claimed  in  like  manner 
to  set  off  the  judgment  against  the  said 
arrears.  The  Master  of  the  Rolls  held 
that  under  the  lOth  section  of  the  Incum- 
bents' Resignation  Act,  1871,  which 
declares  that  the  pension  shall  be  a  charge 
upon  the  revenues  of  the  benefice,  and 
recoverable  as  a  debt  at  law  or  in  equity 
from  the  incumbent,  by  the  retired  clerk, 
his  executors,  administrators  or  assigns, 
but  "  such  pension  shall  not  be  trans- 
ferable at  law  or  in  equity,"  it  could 
neither  be  assigned  nor  incumbered, 
directly  or  indirectly,  and  consequently 
that  the  judgment  debt  could  not  be  set 
off.  And  his  Lordship  dismissed  the  sot- 
off*,  or,  as  it  was  called  in  the  alternative, 
the  counter-claim,  and  gave  judgment  for 
the  amount  of  the  arrears,  with  interest, 
and  costs,  as  well  of  the  alleged  counter- 
claim as  of  the  action.  The  defendant 
moved  by  way  of  appeal  that  this  judg- 
ment might  be  reversed  so  far  as  it 
directed  that  the  defendant's  counter- 
claim be  dismissed  with  costs,  and  that 
judgment  be  entered  for  the  plaintiff;  and 
prayed  that  an  account  might  be  taken 
of  what  was  due  upon  the  judgment,  and 
that  the  defendant  might  be  at  liberty  to 
set  up  the  account  and  have  judgment 
for  the  balance. 

The  appeal  came  on  for  hearing  before 
the  Court  of  Appeal  sitting  at  Lincoln's 
Inn,  in  the  course  of  last  month.  Before 
the  hearing  of  the  appeal  and  upon  an 
application  by  the  plaintiff,  and  both 
parties  undertaking,  so  far  as  the  points 
in  the  appeal  were  the  same,  to  be  bound 
in  the  appeal  in  the  action  in  the  Com- 
mon Pleas  by  the  decision  of  the  Court 
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of  Appeal  in  the  appeal  from  the  judg- 
ment of  the  Master  of  the  Rolls,  all 
further  proceedings  in  the  Common  Pleas 
action  were  stayed  pending  such  decision. 

The  Court  of  Appeal  unanimously 
affirmed  the  judgment  of  the  Master  of 
the  Rolls,  and  dismissed  the  appeal  with 
costs.  So  that  it  stands  upon  the  judg- 
ment of  this  Court  of  Appeal  that  the 
set-off  is  dismissed  with  costs,  and  that  the 
plaintiff  is  entitled  to  judgment  for  the 
full  arrears  of  the  pension,  and  interest 
and  the  costs  of  the  action.  Notwith- 
standing this  judgment  and  the  under- 
taking I  have  mentioned,  the  defendant 
invites  this  Court  to  overrule  that  portion 
of  the  judgment  of  this  same  Court 
which  dismisses  the  set-off  with  costs,  and 
asks  for  judgment  for  him  upon  that  set-off. 
He  does  not  now  claim  to  set  it  off  against 
the  pension,  but  he  says  that  he  is  en- 
titled to  have  judgment  upon  his  set-off, 
though  he  can  make  no  use  of  it  in  this 
action.  He  made  the  same  application 
to  the  Master  of  the  Rolls,  but  without 
success. 

I  am  utterly  unable  to  discover  any 
ground  upon  which  this  Court  of  Appeal 
can  be  asked  to  give  such  a  judgment. 
In  the  first  place,  it  is  not  competent  to 
this  division  of  the  Court  of  Appeal  to 
overrule  in  any  respect  the  judgment  of 
the  other  division.  No  new  facts  are 
introduced  into  the  appeal.  It  is  true 
that,  as  far  as  my  recollection  goes  (for  I 
was  one  of  the  Judges  who  sat  on  that 
appeal),  this  claim  to  have  judgment  en- 
tered for  him,  though  it  could  not  be  set  off, 
was  not  specifically  taken.  It  was  taken, 
as  I  have  just  said,  before  the  Master  of 
the  Rolls,  and  refused ;  whether  the  de- 
fendant's counsel  in  the  Court  of  Appeal 
overlooked  it  or  abandoned  it  is,  I  think, 
immaterial.  So  long  as  that  judgment 
stands  it  is  binding  upon  this  Court  in  its 
entirety. 

Secondly,  the  defendant's  undertaking 
precludes  him  from  raising  the  question. 
The  points  in  the  appeal,  whether  the 
pension  is  or  is  not  subject  to  the  judg- 
ment, and  how  the  set-off  pleaded  is  to  be 
dealt  with,  are  common  to  both  cases. 

Thirdly,  the  defence  is  a  set-off  of  an 
unsatisfied  judgment  to  a  larger  amount 
than  the    sum  claimed.      Calling  it    a 
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counter-claim  does  not  make  it  different 
from  what  it  is.  It  really  is  a  claim 
which  might  have  been  set  off  under  the 
statute  2  Geo.  2.  c.  22.  That  Act  relieved 
a  party  who  owed  another  a  debt  from 
the  obligation  to  pay  and  seek  his  remedy 
by  a  cross  action,  by  enacting  that  when 
there  are  mutual  debts  one  may  be  set  off 
against  the  other.  If  the  debt  due  to  the 
defendant  exceeded  that  due  from  him  to 
the  plaintiff,  that  Act  g^ve  him  no  remedy 
for  the  excess,  he  must  have  sued  for  that 
in  a  separate  action.  The  Judicature 
Act  alters  this  so  far  as  to  authorise  the 
Court  to  give  judgment  for  the  excess. 
But  that  is  all ;  the  set-off  is  not  an  in- 
dependent action,  it  is  still  a  defence,  and 
nothing  more.  If  the  plaintiff  before  the 
Judicature  Act  chose  to  discontinue  his 
action,  the  defendant  could  not  claim  to 
have  his  set-off  tried.  It  fell  with  the 
action,  to  which  it  was  and  still  is  an  ad- 
junct. Accordingly  the  Master  of  the 
Bolls  decided  in  the  case  of  Vavasa&ur  v. 
Krupp  (7),  that  a  counter-claim  could 
not  be  proceeded  with  after  the  plaintiff 
had  discontinued  his  action.  The  prin- 
ciple is,  that  if  there  is  nothing  against 
which  the  matter  pleaded  can  be  set  up 
by  way  of  relief,  the  set-off  falls  to  the 
ground. 

I  am  at  a  loss  to  conceive  what  judg- 
ment can  be  given  upon  that  set-off  under 
the  circumstances,  except  that  it  be  struck 
out  or  disallowed  or  dismissed.  It  matters 
not  what  form  of  words  is  used.  The 
meaning  is  that  no  effect  can  be  given  to 
it  in  this  action.  I  am,  therefore,  of 
opinion  that  the  judgment  of  the  Court 
below  ought  to  be  reversed,  and,  in  ac- 
cordance with  the  judgment  of  the  Court 
given  at  Lincoln's  Inn,  that  judgment 
should  be  entered  for  the  plaintiff  for 
2252.,  with  interest  thereon  at  the  rate  of 
five  per  cent,  per  annum  and  costs  of  this 
action,  including  therein  the  costs  occa- 
sioned by  the  set-off,  together  with  the 
costs  of  this  appeal.  Inasmuch  as  Mr. 
Chitty  was  brought  upon  a  second  hear- 
ing to  argue  a  point  upon  which  he  failed, 
I  think  the  costs  occasioned  by  his  ap- 
pearance ought  not  to  be  allowed. 

Bramwell,  L.J. — It  is  clear  that  in 
this  case,  upon  the  authority  of  the  Court 
of  Appeal  at  Lincoln's  Inn,  the  plaintiff 


must  have  a  separate  and  independeni 
judgment  to' recover  his  225^.,  upon  which 
he  must  be  at  liberty  to  issue  execution. 

The  question  then  arises  as  to  what  is 
to  become  of  the  defendant's  claim.  He 
asks  for  judgment  on  it. 

Now,  first  of  all,  it  is  said  that  he  on§^t 
not  to  ask  for  it,  because  he  is  oonduded 
doubly :  first  of  all  by  a  judgment  giyen 
at  Lincoln's  Inn  (which  alone  would  be 
enough),  because,  if  a  judgment  had  been 
given  at  Lincoln's  Inn  that  he  was  not 
entitled  to  judgment  on  this  oonnter- 
claim  or  set-ofi^  or  his  claim  I  should  call 
it,  we  should  not  overrule  that  judgmrat; 
and  next,  if  he  agreed  to  be  bound  by  it^ 
that  would  be  an  extra  reason  why  we 
should  not  overrule  it.  But  according  to 
the  best  understanding  I  can  put  on  the 
matter,  and  the  admission  made  by  the 
learned  counsel  on  both  sides,  and  even 
by  the  statement  by  my  brother  Lash, 
the  Court  of  Appeal  never  thought  of 
deciding  the  question.  The  Master  of 
the  Bolls  did  not  decide  it.  What  he 
has,  I  understand  (and  I  speak  with  good 
reason  for  saying  so),  decided  was,  thit 
you  are  not  entitled  to  bring  suooessiTe 
actions,  and  consequentlv  that  you  are  not 
entitled  to  bring  successive  counter-chums 
or  set-offs  on  one  and  the  same  judg- 
ment. Whatever  he  may  have  said  on 
the  matter,  the  Court  of  Appeal  did  not 
decide  it,  as  I  understand  my  brote 
Lush  to  say  it  was  not  mentioned  before 
them.  Then  how  are  we  bound  by  the 
decision  of  the  Court  of  Appeal  in  that 
matter  ?  or  how  is  the  defendant  bound 
by  any  agreement  that  he  would  be  bound 
by  the  decision  of  the  Court  of  Appeal 

An  objection  was  taken  to  the  defen- 
dant's right  to  get  judgment  on  his  daim, 
which  was  this:  The  point  which  Mr. 
Chitty  was  brought  here  to  ai^e  was, 
that  somehow  or  another  this  judgment 
had  ceased  to  be  binding  by  tlie  way  in 
which  the  property  had  been  dealt  with. 
We  made  very  short  work  of  that,  because 
it  was  tolerably  manifest  that  there  really 
was  no  pretence  for  it  in  truth ,  and  that  Uie 
judgment  which  is  the  subject-matter  of 
the  appeal  is  still  standing  and  still  valid. 
So  that  he  can  still  issue  execution  upon 
the  old  judgment,  unless  it  was  resjudi' 
cata  by  the  new  judgment  he  is  Sevang 
to    recover.      Then   it    is  said,  setting 
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ande  all  diffionlties  about  judgmoDt,  and 
suppose  it  was  a  promissory  note,  the 
defendant  ought  not  to  have  judgment 
on  it.  I  am  afraid  I  may  not  do  justice 
to  the  argument  on  which  that  is  founded, 
for  I  may  have  misunderstood  it ;  but  if  I 
understand  it  (I  speak  of  it  with  very 
great  respect,  because  it  is  my  brother 
Lush's  argument — I  have  not  heard  it 
from  the  bar),  it  is  this,  that  here  is  what 
would  have  been  a  plea  of  set-off  before 
the  Judicature  Act.  It  is  a  plea  of  set- 
off still;  but  set-off  supposes  something 
against  which  you  can  set  it  off,  and  that 
is,  if  the  subject-matter  of  the  claim  is 
such  that  you  cannot  set  off  anything, 
then  there  is  no  set-off.  As  I  understand, 
it  would  apply  to  a  case  of  this  sort : 
Action  for  specific  performance,  to  grant 
a  lease,  say ;  plea  of  set-off  or  counter- 
claim ;  the  plaintiff  owes  me  1002.  for  rent 
and  occupation  of  the  premises  in  ques- 
tion, and  I  deny  that  he  is  entitled  to  have 
specific  performance ;  if  the  plaintiff  fail 
to  make  out  his  title  to  specific  perform- 
ance, that  the  defendant  would  fail  also, 
and  not  be  entitled  to  judgment  on  his 
set-off ;  but,  at  all  events,  if  the  plaintiff 
succeed,  inasmuch  as  you  cannot  set  off 
the  damages  against  the  right  of  specific 
performance,  there  is  no  balance  to  be 
struck  between  the  two  things  ;  you  can- 
not ^t  them  off  one  against  the  other,  you 
cannot  have  a  plea  of  set-off  or  counter- 
claim. If  I  understand  the  argument 
rightly,  I  cannot  agree  with  it  all.  In 
the  first  place,  in  the  7th  sub-section  of 
the  24th  section  of  the  Judicature  Act  of 
1873,  it  is  said  that  the  Court  shall,  *'  in  re- 
spect of  any  and  every  legal  or  equitable 
claim  properly  brought  forward  by  them 
respectively"  (and  by  "them  "  is  meant 
any  of  the  parties  thereto),  deal  with  it  so 
that,  as  far  as  possible,  all  matters  in  con- 
troversy between  the  parties  shall  be  de- 
cided. To  my  mind,  the  Legislature  has 
made  no  distinction  whatever  between 
counter-claim  and  set-off.  A  set-off  is  a 
counter-claim  and  a  counter-claim  is  a 
set-off.  Order  XIX.  rule  3  says,  '*  A  de- 
fendant in  an  action  may  *  set  off  or  set 
up,'  by  way  of  counter-claim  against  the 
claims  of  the  plaintiff,  any  right  or  claim, 
whether  such  set-off  or  counter-claim 
floond  in  damages  or  not ;  and  such  set-off 
or  counter-claim    shall  have  the  same 
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effect  as  a  statement  of  claim  in  a  cross 
action,  so  as  to  enable  the  Court  to  pro- 
nounce a  final  judgment  in  the  same 
action,  both  on  the  original  and  on  the  cross 
claim."  Therefore  he  may  set;  it  off  or 
set  it  up.  In  my  opinion  those  are  equi- 
valent expressions.  To  my  mind  that 
means  this :  If  the  defendant  had  a  claim 
upon  the  plaintiff,  no  matter  what  the 
plaintiff's  claim  may  be,  the  defendant 
may  set  up  his  claim,  and  get  an  appro- 
priate judgment  upon  it.  If  the  character 
of  the  two  claims  is  such  as  you  cannot 
set  off  one  against  the  other — that  is  to 
say,  deduct  the  plaintiff's  from  the  defen- 
dant's, and  give  the  defendant  a  judgment 
for  the  balance,  or  deduct  the  defendant's 
from  the  plaintiff's,  and  give  the  plaintiff  a 
judgment  for  the  balance— if  that  is  the 
condition  of  things,  nevertheless  final 
judgment  may  be  given  on  each  side.  So 
that  in  this  case,  as  it  seems  to  me,  if  this 
had  been  a  promissory  note  which  the 
defendant  set  up,  the  plaintiff  under  the 
statute  is  entitled  to  a  judgment  that  he 
recover  so  much  of  the  annuity  as  is  due 
to  him,  and  he  may  issue  execution  for 
it,  and  the  defendant  is  entitled  to  his 
judgment  for  the  promissory  note  for  50Z. 
or  5002.,  or  whatever  it  may  be.  Now 
see  how  that  is  confirmed  by  what  follows. 
I  think  the  next  rule  which  it  is  worth 
calling  attention  to  is  Order  XIX.  rule  8, 
which  says,  ''Every  statement  of  claim 
shall  state  specifically  the  relief  which  the 
plaintiff  claims,  either  simply  or  in  the 
alternative,  and  may  also  ask  for  general 
relief.  And  the  same  rule  shall  apply  to 
any  counter-claim  made  or  relief  claimed 
by  the  defendant."  N'ow,  is  it  possible 
that  that  means,  for  the  purpose  of  a  set- 
off you  need  not  do  so,  and  tnat  it  is  only 
applicable  to  a  counter-claim  P  It  is 
manifest,  to  my  mind,  that  rule  8  shews 
that  those  who  formed  rule  3  meant  set- 
off and  counter-claim  to  be  the  same,  and 
not  that  a  counter-claim  was  one  thing  in 
species  or,  perhaps  I  should  say,  in  genus, 
and  the  set-off  another.  Then  if  you  go 
a  little  further  on  you  will  find  how  in- 
differently these  expressions  are  used.  I 
find  in  Order  XX.  rule  2  it  says,  "  Where 
anv  ground  of  defence  arises  after  the 
defendant  has  delivered  a  statement  of 
defence,  or  after  the  time  limited  for  his 
doing  so  has  expired^  the  defendant  may, 
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and  where  any  ground  of  defence  to  any 
set-off  or  counter-claim  arises  after  re- 
ply/' the  plaintiff  may  do  so  and  so.  It  is 
manifest,  to  my  mind,  that  these  two  ex- 
pressions are  used  indifferently,  and  that 
you  may  in  all  cases  set  off  or  counter- 
claim in  respect  of  anything  which  would 
be  the  subject-matter  of  an  action ;  and  if 
a  balance  cannot  be  struck  separate  judg- 
ments must  be  given  for  the  two  parties ; 
but  if  it  can  be,  judgment  should  be  given 
that  the  one  or  the  other  shall  recover, 
according  as  the  balance  is  in  his  favour. 
That  seems-  to  me  to  be  the  intention  of 
the  Legislature,  and  I  cannot  understand 
how  we  are  to  deal  with  this  final  part  of 
rule  3  of  Order  XIX.,  unless  upon  that 
footing ;  that  is  to  say,  *'  Such  set-off  or 
counter-claim  shall  have  the  same  effect 
as  a  statement  of  claim  in  a  cross  action, 
so  as  to  enable  the  Court  to  pronounce 
a  final  judgment  in  the  same  action,  both 
on  the  original  and  on  the  cross  claim." 

Now  how  we  are  to  deal  with  that  unless 
we  interpret  the  rule  as  I  have  done  I 
am  at  a  loss  to  see;  and  I  can  see  no 
reason  why,  as  I  said  before,  if  the  plain- 
tiff's claim  is  for  specific  performance, 
and  the  defendant's  counter-claim  or 
cross  claim  is  either  for  assault  or  battery 
or  on  a  promissory  note  for  50Z.,  he  should 
not  be  at  liberty  to  set  it  off,  subject  to 
the  power  the  Court  has  under  that  rule 
of  setting  aside  any  proceedings  which 
they  think  it  inexpedient  to  be  tried  toge- 
ther or  set  up  or  set  off.  I  do  not  at  all 
say  in  this  case  that  the  plaintiff  might 
not  try  the  question  in  an  interlocutory 
way  by  applying  for  leave  to  strike  out 
this  counter-claim.  I  do  not  say  that  he 
was  bound  to  do  it  at  all,  nor  that  he  has 
not  adopted  the  best  mode  of  raising  it, 
but  he  did  not  do  it.  There  is  the 
counter-claim,  and  we  must  deal  with  it. 
If  we  pronounce  that  it  is  not  proved  in 
point  of  fact,  we  shall  state  a  thing  which 
is  not ;  if  we  should  pronounce  tlmt  it  is 
proved  true  in  point  of  fact,  but  is  not 
sufficient  in  law,  we  shall  again  say  a 
thing  which  is  not.  If  it  is  proved  to  us 
that  the  subject-matter  of  the  counter- 
claim is  good,  what  can  we  do  with  it 
except  to  say  that  the  defendant  must 
have  judgment  in  respect  of  it  P  I  do  not 
see  any  other  way  of  dealing  with  it.     It 


seems  to  me,  therefore,  thali  we  should 
give  the  defendant  judgment  on  his 
counter-claim ;  and  certainly  as  ^blt  as  the 
parties  are  concerned  it  is  of  as  little 
matter  as  anything  can  possibly  be.  I 
entirely  agree  with  my  learned  brother 
Lush's  view  as  to  the  way  we  ought  to 
deal  with  the  costs,  not  only  for  the 
reasons  which  he  has  given,  but  for  this 
also,  that  under  the  statute  of  George  3 
(probably  repealed  by  that  general  olaoee 
by  which  all  costs  now  are  in  the  discre- 
tion of  the  Court),  if  an  action  wbb 
brought  upon  a  judgment  the  plaintiff 
unless  for  special  reasons,  could  recover 
no  costs  of  lus  judgment.  I  cannot  see  any 
special  reason  why  the  defendant  should 
get  the  costs  here,  so  that,  if  he  did  get  the 
judgment,  which  I  think  he  is  entitied  to, 
it  merely  would  come  to  this.  It  maj 
be,  and  possibly  is,  some  advantage  to 
him  if  he  were  to  get  a  judgment  1 
suppose  he  would  issue  execution  in  his 
own  name,  whereas,  while  the  judgment 
is  in  the  name  of  Hawkins,  the  plaintiff  in 
the  original  action,  he  may  have  to  issne 
execution  in  the  name  of  that  plaintiff; 
therefore,  perhaps  he  would  get  some 
benefit ;  but  certainly  it  is  not  my  desire 
or  intention  that  he  should  get  any  other, 
for  the  reasons  which  I  have  named.  He 
practically  fails  in  it :  he  &ils  in  it 
as  a  defence ;  and  succeeding  in  it  as  a 
mere  action  on  his  judgment,  he  is  hj 
analogy  to  the  principle  of  the  act  of 
George  8,  to  which  I  have  referred, 
entitled  to  no  costs.  At  the  same  time  I 
agree  with  what  my  learned  brother  Lash 
says,  that  he  should  not  be  left  to  pay  the 
costs  of  an  ineffectual  attempt  to  set  aade 
the  judgment  of  the  Court,  such  as  was 
made  on  the  last  occasion  when  this  case 
was  before  us.  I  mean  the  occasion  of 
Mr.  Chitty  appearing  here. 

Bagoallat,  L.  J. — I  have  felt  consider- 
able difficulty  in  arriving  at  a  conclusion 
as  to  how  we  ought  to  deal  with  the 
defendant's  counter-claim  in  this  action, 
and  that  difficulty  certainly  has  been  very 
materially  increased  by  the  oircumstanoe 
that  my  colleagues  differ  in  their  views 
on  the  question. 

\    Now,  I  think  it  is  important  to  bear  in 
mind  the  character  of  the  two  aotiona 
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which  have  been  brought — the  one  in  the 
Common  Pleas  and  the  other  in  the 
Chancery  Division — and  also  the  mode  in 
which  the  two  actions  have  been  dealt 
with  in  the  several  Conrts  through  which 
ihej  have  respectivelv  passed  ap  to  the 
present  time.  In  1§77  Mr.  Gkkthercole 
availed  himself  of  the  provisions  of  the 
Incnmbents'  Besignation  Act,  and  thereby 
became  entitled  to  a  pension  of  450Z.  per 
annum.  When  the  first  half  year's 
pension  was  not  paid  he  commenced  an 
action  in  the  Common  Pleas  Division ;  and 
by  way  of  set-off  and  counter-claim  to 
that  action,  Mr.  Smith  set  up  a  judgment 
debt  for  something  exceeding  20,000Z.,  as 
to  which  or  in  respect  of  which  judgment 
debt  he  alleged  that  upwards  of  20,000Z. 
was  still  remaining  due  to  him,  and  the 
objecb  of  course  was  to  set  off  the  judg- 
ment  debt  so  due  to  him  as  against  the 
sum  claimed  by  the  plaintiff  by  way 
of  pension.  It  does  not  appear  very 
clearly  how  the  matter  was  argued  before 
Lord  Coleridge,  whether  the  point  that 
the  pension  was  an  inalienable  pro- 
vision for  Mr.  Gathercole  was  raised  and 
argued  before  him  or  not — probably  not 
— for  the  first  order  made  by  Lord  Cole- 
ridge was  merely  a  reference  to  the 
official  referee  to  ascertain  how  much  of 
the  alleged  debt  and  interest  had  been 
paid  under  the  sequestration,  and  that 
judgment  with  costs  should  be  entered 
for  the  defendant  it,  a  sum  remained  un- 
paid larger  than  the  plaintifi^s  claim.  It 
was  directing  an  account  based  on  the 
footing  of  a  set-off.  After  the  official 
referee  had  made  the  report  as  to  the 
amount  which  remained  due.  Lord  Cole- 
ridge then  gave  judgment  against  the 
plamtiff  for  the  sum  of  27,8972.,  being 
the  balance  which,  treating  the  question 
as  a  question  of  set-off,  remained  due  in 
respect  of  the  two  claims — the  claim  and 
the  counter-claim  or  set-off — thereby  avail- 
ing himself  of  that  provision  of  the  lOth 
rule  of  the  22nd  Order  which  says, 
"  Where  in  any  action  a  set-off  or  counter- 
claim is  established  as  a  defence  against 
the  plaintiff^s  claim,  the  Court  may,  if  the 
balance  is  in  favour  of  the  defendant, 
give  judgment  for  the  defendant  for  such 
balance." 

That  is  the  judgment  from  which  the 
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present  appeal  is  brought ;  but  after  that 
judgment  had  been  obtained,  or,  at 
any  rate,  after  the  earlier  judgment 
had  been  obtained,  another  action  was 
commenced  in  the  Chancery  Division 
by  the  same  plaintiff  against  the  same 
defendant,  te  recover  the  second,  third 
and  fourth  instalmente  of  the  pen. 
sion,  which  had  then  become  due;  and 
then  again  the  same  set-off  and  counter- 
claim were  put  forward  by  the  defendant. 
Before  the  Master  of  the  Bolls  the  ques- 
tion of  the  inalienability  of  the  pension 
was  raised,  and  it  was  held  that  it  was 
inalienable,  and  that  there  could  be  no 
set-off  against  it,  and  he  dismissed  the 
counter-claim.  It  does  not  from  his 
judgment  (if  the  judgment  be  alone  re- 
garded) appear  very  clearly  whether  he 
gave  judgment  for  the  plaintiff  on  the 
counter-claim  because  he  did  not  consider 
such  counter-claim  could  be  maintained, 
having  regard  to  the  inalienability  of 
the  pension  of  the  plaintiff ;  or  whether 
he  did  it  because  there  had  been  already 
a  judgment  on  the  same  subject  in  the 
action  .tried  before  Lord  Coleridge.  I 
should  myself,  from  reading  his  judg- 
ment, be  disposed  to  think  his  judgment 
against  the  defendant  on  the  counter- 
claim proceeded  on  the  latter  of  those 
two  grounds.  However,  the  whole  ques- 
tion came  before  the  Lords  Justices  sit- 
ting at  Lincoln's  Inn,  and  an  agreement 
was  come  to  between  the  parties  that 
they  would  accept  the  decision  of  that 
Court  in  respect  of  any  matter  which 
might  arise  in  this  division  of  the  Appeal 
Court,  which  substantially  was  the  same 
point  as  was  argued  before  the  other  diyi- 
sion  of  the  Appeal  Court. 

Again,  I  have  looked  very  carefully 
through  the  judgment  of  the  Lords  Jus- 
tices, of  whom  my  brother  Lush  was 
one,  when  the  appeal  was  heard  in  the 
Court  at  Lincoln's  Inn,  and  it  does  not 
appear  to  me  that  the  argument  raised 
there  was  other  than  an  argument  as  to 
the  question  whether  the  provision  for 
Mr.  Cathercole  could  be  aHened  or  not. 
It  appears  to  have  been  an  argument 
based  on  the  construction  of  the  Ilesigna- 
tion  Act  of  I87I,  and  the  Lords  Justices 
there,  as  the  Master  of  the  Bolls  had 
previously   done,    decided,    as  I    think 
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we  ought  here,  that  there  was  no  power 
to  alienate  the  provision  thereby  made, 
and  that,  in  consequence  of  that,  no  set- 
off should  be  allowed,  or  no  judgment  in 
the  nature  of  set-off  in  favour  of  the  de- 
fendant could   be  allowed,  which  would 
have  the  effect  of  depriving  the  plaintiff  of 
what  he  was  entitled  to  otherwise  in  re- 
spect of  his  claim.  But  if  that  was  all  that 
was  argued  before  the  Court  of  Appeal  at 
Lincohi's  Inn,  T  should  have  been  very 
much  disposed  to  think  it  would   have 
been  open  to  us,  if  we  had  thought  fit,  to 
give  judgment  for  the  defendant  upon  his 
counter-claim,  even  though  his  right  to  a 
set-off  was  reused.     I  do  not  quite,  as  at 
present  advised  (it  is  immaterial  to  con- 
sider that  with  a  view  to  the  expression 
of  a  more  definite  opinion),  feel  satisfied 
that  a  set-off  and  counter-claim  a^  in- 
tended by  the  rules  to  be  the  same  thing. 
I  am  disposed  to  think  that  the  two  things 
are   differently  regarded  in  those  rules, 
but  it  is  unnecessary  to  refer  to  the  rules 
that  have  reference  to  it  for  the  purpose 
of  shewing  it.     I  am  bound  to  say,  in  my 
opinion,  under  ordinary  circumstances,  a 
set-off  might  be  rejected  and  a  counter- 
claim established  in  respect  of  the  same 
subject-matter;  but  what  we  have  to  deal 
with  here  is,  whether  there  can  be  judg- 
ment on  a  counter-claim  in  favour  of  the 
defendant,  when  the  same  defendant  has 
raised  the  selfsame  question  by  way  of 
set-off,  and  it  has  been  decided  that  when 
raised  by  way  of  set-off  no  effect  can  be 
given  to  it.  I  am  bound  to  say  that  u  pon  an 
examination  of  the  pleadiugs  in  this  case 
it  appears  to  me  that  the  counter-claim 
and  set-off,  or  whatever  it  is  called  in  this 
case,  are   substantially  the   same :  it  is 
really  a  counter-claim  by  way  of  set-off, 
and  in  that  capacity  alone.    But  I  do  not 
rest  my  judgment  entirely  upon  that, 
because  I  have  the  information  which  my 
brother  Lush  has  given  me  that  the  judg- 
ment on  the  counter-claim  was  refused  by 
the  XJourt  of  Appeal  at  Lincoln's  Lin; 
in  which  case  the  decision  on  the  counter- 
claim would  be  binding  on  us  by  virtue 
of  the  agreement  entered    into  by   the 
parties,  apart  from  the  question  that  this 
division  of  the  Court  would  be  very  loth 
indeed,  except  under  very  extreme  circum- 
stances, to  come  to  a  different  conclusion 


on  the  selfsame  question,  based  on  the 
same  facts,  from  the  other  branch  of  the 
Court.  However,  as  I  said  before,  it  does 
not  appear  from  the  judgment  at  Lincoln's 
Inn  that  the  question  of  the  right  of 
the  defendant  to  obtain  judgment  on 
his  counter-claim — ^though  his  claim  in 
respect  of  set-off  was  decided — was  veiy 
fully  argued.  But,  at  the  same  time,  I 
find  (and  this  supports  the  view  expressed 
by  my  brother  Lush)  at  the  close  of  Hhe 
judgment  of  Lord  Justice  James,  he  says 
this :  '*  The  case  must  be  decided  as  if  a 
mere  stranger  had  got  a  judgment  against 
him,  and  was  attempting  by  means  of  it 
to  get  hold  of  the  pension.  It  is  plain 
the  Act  would  not  permit  that ;  therefore 
in  this  case  the  defendant  cannot  by  a 
counter-claim  set  off  against  the  pension 
the  debt  due  to  himself  from  the  plaintiff 
in  respect  of  a  judgment  of  which  he  is 
the  assignee.  He  cannot  be  allowed  to 
do  indirectly  what  he  cannot  do  directly.'* 
(10).  There  again  I  am  bound  to  admit 
that  that  expression  which  I  have  josi 
now  read  is  capable  of  two  meaninga, 
according  to  whether  you  consider  tiie 
counter-claim  and  set-off  are  merely  inter- 
changeable terms ;  but  in  that  view  of  tiie 
case,  saying  it  could  not  be  permitted 
by  a  counter-claim  would  be  simply  equal 
to  saying  it  could  not  be  permitted  by  set- 
off. But  holding  as  I  do  that  the  counter- 
claim and  set-off  are  not  necessarily 
convertible  terms — although  perhaps  they 
may  be  in  this  particular  case — ^it  appears 
to  me  that  the  decision  of  the  Court  of 
Appeal  was  a  decision  upon  the  same 
question  that  we  have  had  raised  before 


us. 


For  these  reasons  I  think  the  judgment 
of  Lord  Coleridge  should  be  reversed. 

Appeal  allowed.  Judgment  for  ike 
plaintiff.  Defendants  counter-dam 
dismissed. 


Solicitors — Yeim    &    Woodcock,   for    plaintiff 
Parkers,  for  defendant. 


(10)  29  W3.  485. 
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[IN  THE  HOUSE  OF  LORDS.] 
1879. 

Nov.  13,  14, 17. 

1880. 

Nov.  19,  22,  23. 

1881. 

March  17. 

June  14. 

Lateral  Sup^port  to  Buildings — Ancient 
Messuage  —  Freacription  —  A  Iterations  of 
Structure  causing  Increase  of  Burden — 
Open  Enjoy ment^IAahility  of  Frincipalfor 
Damage  catued  hy  Contractor* s  Negligence. 

Where  the  owner  of  land  builds  a  house 
on  the  extremity  of  his  land,  the  house 
acquires  at  the  end  of  twenty  years  a  right 
to  the  lateral  support  it  derives  from  the 
adjacent  soil  belonging  to  another  prO' 
prietor. 

Per  Lord  Selborne,  L.C.  :  The  case 
falls  within  section  2  of  tlie  Prescription 
Act  (2^3  Will.  4.  c.  71).  The  dictum 
of  Erle,  C.J.,  in  Webb  v.  Bird,  that  that 
section  is  confined  to  rights  of  water,  dis- 
approved. 

Pel'  Lord  Penzance  :  "  This  right  to  the 
lateral  support  of  the  soil  for  an  ancient 
house  stands  upon  the  positive  authority  of 
a  series  of  cases,  aiul  a  long  acceptance  in 
the  Courts  of  law ;  and  the  ratificatioyi  of 
U  by  the  House  of  Lords  ought  not  to  be 
considered  as  tJie  adoption  of  principles 
which  might  have  a  wide  application  in 
analogous  cases. ^* 

If,  owing  to  the  peculiar  constiniction  of 
a  house,  a  burden  is  imposed  on  the  ad- 
joining land  greater  than  would  be  imposed 
by  a  house  built  in  tlis  ordinary  way,  it  is 
not  necessary  to  prove  that  the  owner  of  the 
adjoining  land  had  notice  of  the  peculiar 
construction.  In  the  absence  of  fraudulent 
concealment  on  the  part  of  the  oiimer  of  the 
Jumse  his  enjoyment  of  the  lateral  support 
ufill  be  deemed  to  be  open. 

If,  by  reason  of  excavations  in  the  ad- 
jacent laiul,  a  house  entitled  to  support  from 
such  land  suffers  injury,  the  owner  of  the 
land  is  not  relieved  from  his  liability  for 
damages  by  the  fact  that  he  has  employed 
a  contractor  to  make  the  excavations,  and 
hound  him  by  contract  to  take  all  necessanj 
precautions  to  avoid  injury  to  the  house. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  reversing  one  of 
Vol.  60.— U.B.,  C.P.  &  Exch. 


the  Queen's  Bench  Division.  The  case 
is  reported  in  the  Courts  below — 47  Law 
J.  Rep.  Q.B.  163 ;  48  ibid.  225  ;  Law  Rep. 
3  Q.B.  D.  85 ;  ibid.  4  Q.B.  D.  162. 

The  plaintiffs,  Messrs.  Angus,  brought 
the  action  for  damage  done  to  their  house 
by  excavations  on  the  adjoining  land  be- 
longing to  the  commissioners. 

The  plaintiffs'  house  had  stood  for 
considerably  more  than  twenty  years; 
and  at  some  time  more  than  twenty,  but 
less  than  forty,  years  before  the  cause  of 
action  arose  they  had  altered  the  con- 
struction of  the  house  in  the  following 
manner:  The  internal  walls  were  re- 
moved, a  heavy  chimney  stack  was  built 
on  the  side  adjoining  the  land  of  the 
commissioners,  and  the  upper  floors  of 
the  house  were  supported  by  an  iron 
girder  fixed  in  the  chimney  stack.  The 
plaintiffs  had  no  wall  of  their  own  on 
that  side,  but  their  house  was  built  up  to 
the  wall  of  a  house  belonging  to  the 
commissioners. 

The  commissioners  employed  Messrs. 
Dalton  to  pull  down  and  rebuild  their 
house,  and  Messrs.  Dalton  employed  a 
sub-contractor,  who,  by  removing  the 
soil  from  the  foundations,  let  down  the 
pluintifls'  house. 

The  case  was  tried  at  Newcastle  before 
Lush,  J.,  who  ruled  that  the  defendants 
respectively  were  liable  for  the  acts  of 
the  contractors  whom  they  employed, 
and  that  a  building  which  has  stood  for 
twenty  years  is  entitled  to  the  support 
of  the  adjacent  soil,  whether  or  not  the 
owner  of  the  adjacent  soil  had  notice  of 
the  burden  imposed  thereon.  He  ac- 
cordingly directed  a  verdict  for  the  plain- 
tiffs without  taking  a  finding  on  the 
question  whether  the  burden  caused  by 
the  alterations  in  the  plaintiffs'  house 
was  such  as  the  commissioners  and  their 
predecessors  in  title  could  be  reasonably 
supposed  to  be  aware  of. 

The  plaintiffs  moved  in  the  Queen's 
Bench  Division  for  judgment,  but  that 
Court  (Cockbum,  C.J.,  and  Mellor,  J., 
dissentiente  Lush,  J.)  held  that  no  right 
to  support  was  acquired  by  mere  user 
for  twenty  years,  there  being  no  grant 
given  or  to  be  implied.  Judgment  was 
given  for  the  defendants. 

The   Couit  of   Appeal   reversed    this 

4T 
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jndgment,  bnt  directed  a  new  trial  to 
obtain  a  finding  on  the  point  whether 
the  defendants  could  be  taken  to  have 
notice  of  the  additional  burden  imposed 
by  the  alterations  in  the  plaintiffs'  house. 
The  defendants  appealed. 

Sir  J,  Holker  (Shield  and  A.  E.  Hardy 
with  him)  appeared  for  the  Commis- 
sioners of  Works. 

The  SoUcUor-General  (Sir  F.  Hersclhell) 
(Wheeler  with  him),  for  Messrs.  Dalton. 

LitUer  and  Oainsford  Bruce  (Ridley  with 
them),  for  the  respondents. 

The  case  was  partly  argued  in  No- 
vember, 1879,  and  was  then  adjourned 
for  the  attendance  of  the  Judges,  in 
whose  presence  it  was  again  argued  in 
November,  1880.  The  arguments  used 
and  cases  cited  fully  appear  in  the 
opinions  of  the  Judges  and  in  the  judg- 
ment of  the  Lords. 

Upon  the  motion  of  the  Lord  Chan, 
cellor  (Lord  Selbome),  the  following 
questions  were  put  to  the  Judges : — 

1.  Has  the  owner  of  an  ancient  build- 
ing a  right  of  action  against  the  owner 
of  lands  adjoining  if  he  disturbs  his 
land  so  as  to  take  away  the  lateral  sup- 
port previously  afforded  by  that  land  ? 

2.  Is  the  period  during  which  the 
plaintiff's  house  has  stood,  under  the  cir- 
cumstances stated  in  the  case,  sufficient  to 
give  him  the  same  right  as  if  the  house 
was  ancient  P 

3.  If  the  acts  done  by  the  defendants 
would  have  caused  no  damage  to  the 
plaintiff's  building  as  it  stood  before 
the  alterations  made  in  1849,  is  it  neces- 
sary to  prove  that  the  defendants  or 
their  predecessors  in  title  had  know- 
ledge or  notice  of  those  alterations  in 
order  to  make  the  damage  done  by  their 
act  in  removing  the  lateral  support,  after 
the  lapse  of  twenty- seven  years,  an  action- 
able wrong  ? 

4.  If  so,  is  it  sufficient  to  prove 
knowledge  or  notice  of  the  fact  that  such 
alterations  were  made,  or  is  it  necessary 
also  to  prove  knowledge  of  their  effect, 
in  causing  the  buildings  so  altered  to 
require  a  degree  of  lateral  support  from 
the  adjoining  land,  which  was  not  before 
needful  ? 

5.  Was  the  course  taken  by  the  learned 
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Judge  at  the  trial,  of  directing  a  verdict 
for  the  plaintiff,  correct,  or  ought  he  to 
have  left  any  question  to  the  jury  ? 

The  Judges,  after  taking  time  to  con- 
sider, delivered  the  following  opinions  :— 

Pollock,  B. — The  first  qaestion  that 
your  Lordships  have  put  to  the  Judges 
is  as  follows :  *'  Has  the  owner  of  an 
ancient  building  a  right  of  action  against 
the  owner  of  land  adjoining  if  he  distarbs 
his  land  so  as  to  take  away  the  lateral 
support  previously  afforded  by  that  land?" 

In  answering  this  question,  it  is  neces- 
sary to  bear  in  mind  that  it  is  not  affected 
by  any  of  the  modem  statutes  whereby 
a  prescriptive  right  can  be  gained  by 
effluxion  of  time  or  by  enjoyment;  nor 
do  I  think  that  any  useful  arguments  can 
be  adduced  by  way  of  analogy  from  snch 
statutes.  It  appears  to  me,  howeTer, 
that  by  a  long  series  of  decisions,  and  by 
the  opinions  expressed  by  learned  Judges 
during  a  period  extending  over  very  manj 
years,  the  common  law  affecting  this 
question  must  be  taken  to  have  been 
settled  in  favour  of  the  right. 

The  right  to  lateral  support  of  soil  by 
adjoining  soil  is  a  natursd  right  which 
exists   wherever  the  lands  of  adjoining 
owners  are  in   contact.      The   grounds 
upon  which  it  is  based  are  fully  explained 
in  the  cases  of  Humphries  v.  Brogden  (1) 
and   Rowhotham  v.  Wilsoii  (2).    TPhere 
the  soil  is  encumbered  by  buildings  it  is 
obvious  that  a  different  question  arises, 
although  the  character  of  the  rights  when 
acquired  is  in  each  case  the  same.    I  will 
now  proceed  to  notice   those  cases  and 
dicta  which  in   my  judgment   establish 
the  conclusion  at  which  I  have  arrived. 

The  earliest  case  which  has  any  bearing 
upon  the  question  is  that  of  SlingshyY, 
Barnard  (3).  The  Court  gave  judgment 
in  favour  of  the  right  of  support,  although 
the  house  in  respect  of  which  it  was 
claimed  was  not  an  ancient  house,  but 
had  been  only  recently  built.  This, 
although  not  referred  to,  must  be  con- 
sidered to  have  been  overruled  by  the  case 

(1)  12  Q.B.  Rep.  739  ;  20  Law  J.  Rep.  Q.B.  10. 

(2)  6  E.  &  B.  593 ;  8  ibid.  123  ;  8  H.L.  Cu. 
348:  26  Law  J.  Rep.  Q.B.  362  ;  27  ibH.  61; 
30  ibid.  49. 

(3)  1  RoUe,  430. 


MICHAELMAS  1880  to  MICHAELMAS  1881. 


.  50.] 

mmissianers  of  Works  and  PMic  Buildings  v. 

h  followed  it  of  Wilde  v.  Minsterley 
where  it  is  said,  "  If  A,  seised  in  fee  of 
hold  land  next  adjoining  land  of  B, 
)  a  new  house  on  his  copyhold  land, 
part  of  the  hoase  is  erected  on  the 
nes  of  his  land  next  adjoining  the 
of  B,  if  B  afterwards  digs  his  land 
to  the  foundation  of  the  house  of  A, 
lot  touching  the  land  of  A,  whereby 
bundation  of  the  house  and  the  house 

*  fEdl  into  the  pit,  still  no  action  lies 
e  suit  of  A  against  B,  because  this 
the  fault  of  A  himself  that  he  built 
lonse  so  near  to  the  land  of  B ;  for 
oald  not  by  his  act  hinder  B  from 
ing  the  most  profitable  use  of  B*s 
land."  The  cases  are  not  of  much 
3  as  establishing  any  principle,  but 
are  not  unimportant  as  shewing  that 
attention  of  the  Courts  was  called  to 
question  at  this  early  date,  and  as 
)by  affecting  the  value  of  more  recent 
lions. 

ilmer  v.  FlesJiees  (5)  was  an  action 
he  obstruction  of  the  plaintiflfs  lights ; 
ihe  Judges  in  their  first  resolution  say 
it  if  a  man  being  seised  of  land  leases 
'  feet  to  A  to  build  a  house  thereon, 
forty  feet  to  B  for  a  like  purpose, 
3ne  of  them  builds  a  house  and  then 
>ther  digs  a  cellar  in  his  land  which 
B8  the  wall  of  the  first  adjoining  house 
ill,  no   action  will  lie,  for  everyone 

deal  with  his  own  to  his  best  ad- 
age, but  semble,  that  it  would  be 
pwise  if  the  wall  or  house  were  an 
3nt  one." 

Siansell  v.  JoHard  (1803)  (6),  Lord 
iborough  dii'ected  the  jury  that 
lere  a  man  has  built  at  the  extremity 
is  land,  and  has  enjoyed  his  building 
e  twenty  years,  by  analogy  to  the 
as  to  lights,  &c.,  he  has  acquired  a 
b  to  support,  or,  as  it  were,  of  leaning 
is  neighbour's  soil,  so  that  his  neigh- 

cannot  dig  so  near  as  to   remove 

snppoH;  but  it  is  otherwise  of  a 
e  newly  built."    This  case  is  referred 

Selwyn's  Nisi  Prius  (9th  ed.),  upon 
authority  of  Mr.  Justice  Lawrence, 
by  Mr.  Smith  in  his  Leading  Cases  in 
notes  to  Ashhy  v.  White,  and  by  Mr. 

2  BoUe's  AbridgmeDt,  ''Trespass,''  p.  66i. 
Sid.   167;  1  Lev.  122;  1  Keb.  626;  Com. 

•  Aetion  on  the  case  for  Nuisance,"  C. 
1  Selw.  N.P.  457  (ed.  11). 
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GtaXe  in  his  work  on  Easements,  as  from 
a  manuscript  note. 

In  Hide  v.  Thamhorough  (1846)  (7), 
Baron  Parke  cited  Stansell  v.  JoUard  (6) 
as  law,  and  ruled  that  if  there  were  twenty 
years  enjoyment  by  the  plaintiff  of  the 
support  of  the  house  from  the  defendant's 
land,  and  it  was  known  that  the  defen- 
dant's land  supported  the  plaintiff's  house, 
that  is  sufficient  to  give  him  a  right  of 
support.  Both  these  cases  were  cited  as 
authorities  by  Lord  Campbell  in  Hum- 
phries  v.  Brogden  (1). 

In  Wyatt  v.  Harrison  (1832)  (8)  the 
plaintiff  who  claimed  a  right  of  support 
to  his  house  was  held  to  fail,  because  it 
was  not  an  ancient  house  ;  but  Lord  Ten- 
terden  in  giving  judgment  says,  "  What- 
ever the  law  might  be,  if  the  damage 
complained  of  were  in  respect  of  an 
ancient  messuage  possessed  by  the  plain- 
tiff at  the  extremity  of  his  own  land, 
which  circumstance  of  antiquity  might 
imply  the  consent  of  the  adjoining  pro- 
prietor, at  a  former  time,  to  the  erection 
of  a  building  in  that  situation,  it  is 
enough  to  say  in  this  case  that  the  building 
is  not  alleged  to  be  ancient,  but  may,  as 
far  as  appears  from  the  declaration,  have 
been  recently  erected,  and  if  so,  then, 
according  to  the  authorities,  the  plaintiff 
is  not  entitled  to  recover." 

Partridge  v.  Scott  (1838)  (9)  was  a 
case  in  which  the  plaintiff  claimed  a  right 
to  support  for  two  houses.  As  to  one  of 
these,  it  was  not  an  ancient  house,  and 
the  Court  therefore  decided  against  the 
right  claimed.  As  to  the  other,  it  had 
been  built  by  the  plaintiff  on  ground 
which  had  been  so  excavated  as  not  to 
afford  sufficient  support  to  the  house; 
and  therefore,  as  was  said  by  the  Court, 
the  plaintiff  had  caused  the  injury  to 
himself  without  any  fault  on  the  part  of 
the  defendants.  The  judgment,  however, 
of  the  Court,  which  was  delivered  after 
consideration,  is  of  importance,  because, 
as  is  noticed  by  Lord  Justice  Thesiger  in 
his  judgment  below,  it  affirmed  in  sub- 
stance two  propositions:  first,  that  the 
second  house,  being  an  ancient  house, 
would,  but  for  the  excavation  of  the  soil 
upon  which  it  stood  by  the  plaintiff  him- 

(7)  2  Car.  &  K.  250. 

(8)  3  B.  &  Ad.  871 ;  1   Law  J.  Rep.  K.B.  237. 

(9)  3  Meo.  &  W.  220 ;  7  Law  J.BA^.Exs3o.A<5i\. 


692 


QUEEN'S  BENCH,  COHHON  FLEAS  AND  EXCHEaUER. 


[N.& 


Commissioners  of  Works  and  Public  Buildings  v. 

self,  have  acqnired  an  easemeDt  of  support 
by  virtue  of  an  implied  grant ;  secondly, 
that,  apart  from  the  Prescription  Act, 
such  a  grant  might  have  been  inferred 
from  an  en joyracnt  of  the  house,  although 
standing  upon  the  excavated  soil,  for 
twenty  years  after  the  defendants  might 
have  been  or  were  fully  aware  of  the 
facts.  The  judgment,  therefore,  seems 
to  assume  that,  in  the  case  of  a  house 
standing  upon  soil  in  its  ordinary  con- 
dition, the  servient  owner  has  sufficient 
notice  of  the  fact  of  support  being  enjoyed 
to  raise  the  presumption  of  acquiescence, 
and  the  consequent  implication  of  a  grant 
by  him,  when  the  enjoyment  has  con- 
tinued for  twenty  years. 

In  Humphries  v.  Brotjden  (1850)  (1) 
the  question  of  disputed  right  was  be- 
tween the  occupier  of  land  unbuilt  on 
and  the  occupier  of  subjacent  minerals  ; 
but  in  the  considered  judgment  of  the 
Court,  delivered  by  Lord  Campbell,  he 
reviews  the  authorities  which  relate  to 
the  right  of  support  gained  by  houses, 
and  referring  to  the  cases  of  Stansell  v. 
Jollard  (6)  and  Hide  v.  Thornhorough  (7) 
distinctly  lays  it  down  that,  "  where  a 
house  has  been  supported  more  than 
twenty  years  by  land  belonging  to  an- 
other proprietor,  with  his  knowledge,  and 
he  digs  near  the  foundation  of  the  house, 
whereby  it  falls,  he  is  liable  to  an  action 
at  the  suit  of  the  owner  of  the  house." 

In  Gayford  v.  NicJwlls  (1854)  (10),  the 
plaintiffs  houses  being  modern,  they 
bad  gained  no  right  of  support,  but  in 
giving  judgment  Baron  Parke  assumes 
that  had  they  stood  for  twenty  years  it 
would  have  been  otherwise,  for  he  says, 
"  This  is  not  a  case  in  which  the  plaintiff 
has  the  right  of  the  support  of  the  defen- 
dant's soil,  either  by  virtue  of  a  twenty 
years  occupation,  or  by  reason  of  a  pre- 
sumed grant,  or  by  a  presumed  reserva- 
tion, where  both  houses  were  originally 
in  the  possession  of  the  same  owner,  for, 
unless  a  right  of  support  by  some  such 
means  can  be  established,  the  owner  of 
the  soil  has  no  right  of  action  against  his 
neighbour  who  causes  the  damage  by  the 
proper  exercise  of  his  own  right.*' 

In  Bowlotham  v.  Wilson  (1857)  (2) 
the  Queen's  Bench,  Exchequer  Chamber, 

(10)  9  Exch.  Rep  702;  23  Law  J.  Hep.  Ezch. 
205. 
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and  your  Lordships'  House  were  all  of 
opinion  that  the  question  of  general  right 
was  excluded  by  reason  of  both  plaintiff 
and  defendant  claiming  under  prede- 
cessors, whose  rights  were  governed  by 
the  express  terms  of  an  award ;  bat  the 
questions  before  the  Court  involved  the 
right  to  the  support  of  houses  by  ad- 
jacent  land,  and,  in  dealing  with  this, 
some  of  the  Judges  seem  to  have  con- 
sidered the  existence  of  such  a  right  after 
a  house  has  stood  for  twenty  years  u 
settled  law.  I  shall  have  occasion  to 
refer  to  what  they  say  more  fully  when 
considering  the  mode  in  which  such  a 
right  is  acquired. 

In  Rogers  v.  Taylor  (1858)  (11)  a  right 
similar  to  that  claimed  by  the  plaintiff  in 
the  present  case  was  alleged  in  the  de* 
claration  and  denied  by  the  plea.    At  the 
trial  the  late  Lord  Chief  Justice  Cod- 
burn   told  the  jury  that  he  thought  at 
the  end  of  twenty  years  after  the  bonae 
had  been  built,  the  plaintiff  would  have 
acquired  a  right  to  support,  unless  in  the 
meantime   something  had  been  done  to 
deprive  him  of  it,  and  that  the  jury  mnst 
presume  that  the  additional  burden  was 
put  upon  the  plaintifi^'s  land  by  the  assent 
of  the  adjoining  owner,  and  a  gmai  bj 
such  owner  of  a  right  of  support.    Eb 
left  it  to  the  jury  to   say   whether  the 
plaintiff  had  enjoyed  the  support  of  the 
foundation  of  his  house  for  twenty  years. 
The  jury  found  that  the  plaintiff  had  en- 
joyed the  right  of  support  for  his  boose  on 
the  foundations  on  which  it  stood  witbont 
interruption  for  twenty  years.    This  find- 
ing  was  treated  as  a  verdict  for  the  plain- 
tiff and  both  the  ruling  and  the  verdict 
were  upheld  by  the  Court  of  Exchequer 
upon    the    ground     that   the    plaintifl's 
house  had   stood  for  more  than  twenty 
years. 

The  most  recent  and  the  most  impor- 
tant of  the  decided  cases  bearing  upon 
the  subject  is  undoubtedly  that  of  ^ofi9iiu 
V.  Backhouse  (1858)  (12),  which  came  be- 
fore the  Court  of  Queen's  Bench  upon  ibe 
argument  of  a  Special  Case,  whereby  it 
appeared  that  certain  messuages  and 
buildings  in   the  declai*ation   mentioned 

(11)  2  Hurl.  &  N.  828 ;  27  Law  J.  Rep.  Exdi. 
203. 

(12)  E.,  B.  &  E.  622 ;  9  H.L.  Cm.  502 ;  28 Lav 
J.  R«p.  Q.B.  378  ,  34  ibid.  181. 
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had  been  in  existence  for  more  than  forty 
years  without  sustaining  injary,  that  they 
were  firmly  supported  by  mines,  earth, 
and  soil  nndergroand,  contignous  and 
near  to  and  under  the  land  of  the  plain- 
tiff,  and  that  the  defendant,  who  had 
become  the  occupier  of  coal  mines  under 
and  immediately  adjoining  the  plaintiff's 
baildings,  had  so  worked  the  coal  as  to 
remove  pillars  under  land  distant  about 
280  yards  from  the  plaintiff's  property, 
whereby  the  roof  of  the  defendant's  mine 
fell  down  and  subsided  so  as  to  produce  a 
thrast,  the  effect  of  which  gradually  ex- 
tended laterally  to  the  land  upon  which 
the  plaintiff's  houses  were  built,  and 
whereby  they  were  ultimately  let  down 
and  injured.  The  main  question,  which 
was  decided  by  the  Exchequer  Chamber 
and  by  your  Lordships'  House  in  favour 
of  the  plaintiff,  was,  that  with  reference 
to  the  Statute  of  Limitations  the  plain- 
tiff's right  of  action  accrued  not  when 
the  coal  was  extracted  by  the  defendant 
from  underneath  his  own  land,  but  when 
the  plaintiff's  buildings  were  first  injured. 
The  plaintiff's  right  of  support  for  his 
buildings  was,  however,  clearly  raised  by 
the  case  as  stated,  and  was  considered 
and  dealt  with  by  the  Judges  who  heard 
the  arguments,  and  also  by  some  of  the 
noble  and  learned  Lords  before  whom 
the  appeal  came  in  this  House.  Mr. 
Justice  Wightman,  in  the  Court  of 
Queen's  Bench,  says,  '*  Upon  considera- 
tion of  all  the  cases,  it  appears  to  me  that 
the  cause  of  action  in  such  a  case  as  the 
present  is  founded  upon  a  breach  of  duty 
an  the  part  of  the  defendant  by  so  using 
his  own  property  as  to  injure  that  of  his 
neighbour,  and  not  upon  any  right  of  the 
plaintiffs  to  an  easement  in,  upon  or  over 
the  land  of  their  neighbours.  Where 
ancient  buildings  are  standing  upon  the 
plaintiffs  land,  the  defendant  must  take 
care  not  to  use  his  own  land  in  such  a 
manner  as  to  injure  them.  The  language 
used  in  some  of  the  cases  is  not  very 
clear,  but  it  appears  to  me  that  the  cases 
of  Wyatt  v.  Harrison  (8),  Gfiadvnck  v. 
Trawer  (13),  Partridge  v.  Scott  (9),  Ro- 
herts  v.  Becid  (14),  and  the  older  cases  of 

(13)  6  Bing.  N.C.  1 ;  in  Exch.  Chamber,  rovcp- 
nng  'Drawer  ▼.  Chadwick,  3  ibid.  334. 

(14)  16  East,  215. 
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Slingsby  v.  Barnard  (3),  William  Aldred's 
Case  (15)  ;  and  the  opinions  expressed  by 
the  Judges  in  giving  their  judgment  in 
the  case  of  Bowhotham  v.  Wilson  (2)  in 
the  Exchequer  Chamber  at  the  sittings 
after  last  Trinity  term,  are  authorities  to 
show  that  the  right  claimed  by  the  plain- 
tiffs is  not  a  right  founded  upon  the  pre- 
sumption of  a  grant  or  easement,  but  is  the 
common  right  of  an  owner  of  land  not  to 
be  injured  in  his  property  by  the  way  in 
which  the  defendant  uses  his,  according 
to  the  two  maxims  of  the  law,  *  Prohibe- 
tur  ne  quis  faciat  in  suo  quod  nocere 
possit  alieno,'  and  '  Sic  utere  tuo  ut  alie- 
num  non  Icedas.'  " 

Mr.  Justice  Willes,  in  delivering  the 
judgment  of  the  Court  of  Exchequer 
Chamber,  said,  "  The  right  to  support  of 
land,  and  the  right  to  support  of  build- 
ings stand  upon  different  footings  as  to 
the  mode  of  acquiring  them,  the  former 
being  prima  facie  a  right  of  property 
analogous  to  the  flow  of  a  natural  river 
or  of  air — Bowhotham  v.  Wilson  (2) ; 
though  there  may  be  cases  in  which  it 
would  be  sustained  as  matter  of  grant — 
see  The  Caledonian  Railway  Company  v. 
Sprot  (16) — whilst  the  latter  must  be 
founded  upon  prescription  or  grant,  ex- 
press or  implied,  but  the  character  of  the 
rights,  when  acquired,  is  in  each  case  the 
same." 

In  the  House  of  Lords  the  plaintiff's 
right  to  recover,  subject  to  the  Statute  ot 
Limitations,  seems  to  have  been  taken  for 
granted ;  and  that  the  interference  with 
the  house,  as  well  as  with  the  land,  was 
present  to  the  minds  of  the  noble  and 
learned  Lords  who  were  present,  is  ob- 
vious from  what  fell  from  them.  The 
Lord  Chancellor  (Lord  Westbury)  in  giv- 
ing judgment  says,  **  1  think  it  is  abun- 
dantly clear,  both  upon  principle  and 
upon  authority,  that  when  the  enjoyment 
of  the  house  is  interfered  with  by  the 
actual  occurrence  of  the  mischief,  the 
cause  of  action  then  arises."  Lord  Cran- 
worth  also  said,  *'  It  has  been  supposed 
that  the  right  of  the  party  whose  land  is 
interfered  with  is  a  right  to  what  is 
called  the   pillars   or   the   support.      In 

(16)  9  Rep.  67 A. 

(16)  2  Macq.  Sc.  App.  449. 
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truth  his  right  is  a  right  to  the  ordinary 
enjoyment  of  his  land."  And  Lord 
Wensleydale  adds,  "  I  think  it  is  perfectly 
clear  that  the  right  in  this  case  was  not 
in  the  nature  of  an  easement,  but  that 
the  right  was  to  the  enjoyment  of  his 
own  property,  and  that  the  obligation 
was  cast  upon  the  owner  of  the  neigh- 
bouring property  not  to  interrupt  that 
enjoyment/* 

If  these  cases  and  dicta  are  dealt  with 
individually,  and  subjected  to  a  close 
criticism,  many  of  them  are  no  doubt 
open  to  objections  such  as  that  in  some 
the  facts  are  not  so  fully  stated  as 
might  now  be  desired  ;  in  others,  the  exact 
character  of  the  legal  right  said  to  be  ac- 
quired and  the  mode  of  its  acquirement 
are  not  fully  or  accurately  dealt  with,  nor 
is  the  right  always  based  upon  the  same 
grounds.  But  in  considering  these  ob- 
jections it  must  be  remembered  that  the 
difficulties  presented  are  essential  to  the 
gradual  growth  and  development  of  all 
our  unwritten  law,  of  which  this  is  only 
an  instance,  and,  further,  that  the  enjoy- 
ment of  everj  right  which  is  established, 
not  by  statute,  but  by  a  long  course  of  judi- 
cial decisions  and  dicta,  would  be  open  to 
attack  if  such  a  remark  were  allowed 
unduly  to  prevail.  The  substance  and 
practical  efiect,  therefore,  of  all  that  has 
gone  before  must  be  kept  in  view,  es- 
pecially in  a  case  iu  which  it  is  obvious 
that,  having  reference  to  the  subject- 
matter  with  which  the  Courts  were  dealing, 
and  to  the  rights  of  the  parties  affected, 
the  law  laid  down  from  time  to  time  must 
have  practically  influenced  the  position  of 
all  who  were  interested  in  buying,  selling, 
leasing  or  building  upon  land  within  or 
near  to  towns  and  elsewhere,  wherever 
the  land  was  available  for  building  pur- 
poses, all  of  whom  might  well  act,  and,  in 
many  cases,  must  have  acted  upon  the 
supposition  that  they  had  acquired  rights 
in  accordance  with  the  law  so  expounded. 

Two  points  relating  to  this  part  of  the 
cases  were  strongly  urged  on  behalf  of 
the  defendants  :  First,  it  was  said  that 
the  right  which  is  claimed  in  the  present 
case  for  the  support  of  a  house  had  never 
been  treated  as  a  natural  right,  such  as 
exists  where  soil  unbuilt  on  is  supported 
by  the  soil  of  an  adjoining  owner ;  and, 


AftffUi  ^  Co,,  H.L, 

secondly,  that  failing  any  natural  righi, 
there  are  only  three  modes  known  to  the 
law  whereby  such  a  right  can  be  created, 
namely,  by  express  grant,  by  prescription, 
evidenced  by  acquiescence,  or  by  an  im. 
plied  grant,  the  latter  of  which  has  com- 
monly been  presumed  in  those  cases  in 
which  the  right  claimed  has  been  long 
enjoyed.     These  two  questions  may  pro- 
perly be  dealt  with  together,  because,  in 
truth,  the  considerations  which  affect  the 
nature  of  the  right,   and    the   mode  bj 
which  it  may  be  acquired  in  law  are  ne- 
cessarily interwoven ;  and  here  it  may  be 
well  to  advert  to  the  language  used  by 
Mr.   Justice   Lush  in   his  ruling  at  the 
trial,  where  he  does  not  lay  down  that 
the   right  claimed   by  the   plaintiff  19  a 
natural  right,  as  in  the  case  where  soil  is 
supported  by  soil,  but  he  uses  this  lan- 
guage :  *'  I  think  it  has  become  absolate 
law  that,  where  a  building  has  stood  for 
twenty  years  supported  by  adjacent  soil, 
it  has  acquired  a  right  to  the  support  of 
the  soil."     On  behalf  of  the  plaintiff  it 
was  argued  before  your  Lordships  tiiftt 
this  must  be  taken  as  a  rule  of  law  not 
resting    upon    fiction    or   upon    implied 
grant,  but  as  a  right  of  property,  namelj, 
an   enjoyment  of   support   which,  after 
twenty  years,  becomes  indefeasible  in  the 
same   manner  as   the   occupier  of  land 
may,  by  bare  possession  for  a  suflBcient 
period  of  time,  acquire  a  good  title ;  and, 
further,  that  the  right  which  is  acquired 
by  the  plaintiff  as  attaching  to  his  honse 
is  a  right  which  restricts  his  neighbonr, 
not  from  using  or  moving  his  own  land, 
but  from  so  using  or  moving  it  as  to 
injure  the  plaintiff's  house. 

The  proposition  thus  asserted  appears 
to  me  to  put  the  right  of  the  plaintiff 
upon  a  reasonable  foundation,  and  if 
affirmed  by  your  Lordships  it  would  lay 
down  an  intelligible  rule  of  law  freed 
from  difficulties  which  obviously  present 
themselves  whenever,  with  a  view  consis- 
tently to  uphold  what,  after  all,  is  merely 
technical,  it  has  been  endeavoured  to  rest 
the  right  in  question  upon  a  supposed 
actual  grant  which  has  been  lost,  or  upon 
the  production  of  evidence,  great  or  smaU 
in  degree,  tending  to  shew  a  supposed  de 
facto  acquiescence  in  the  building  of  ihe 
house  by  the  neighbour  whoso  land  sup- 
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ports  it,  either  of  which  involves  a  snp. 
position  so  improbable  as  to  make  it 
repugnant  to  good  sense,  and  therefore 
one  upon  which  it  is  most  undesirable 
that  Judges  and  juries  should  act. 

There  is,  however,  authority  in  support 
of  the  view  which  I  have  taken.  Not  only 
is  it  said  by  Mr.  Justice  Willes  in  Bonomi 
V.  Backhouse  (12)  that  the  character  of 
the  right  of  the  owner  of  a  house  to 
support  when  acquired  is  the  same  as  the 
right  of  the  owner  of  soil  unbuilt  upon, 
but  in  Humphries  v.  Brogden  (1),  Lord 
Campbell,  in  delivering  the  judgment  of 
the  Court,  says,  '*  Although  there  may  be 
some  difficulty  in  discovering  whence  the 
grant  of  the  easement  in  respect  of  the 
house  is  to  be  presumed,  as  the  owner  of 
the  adjoining  land  cannot  prevent  its 
being  built,  and  may  not  be  able  to  dis- 
turb the  enjoyment  of  it  without  the 
most  serious  loss  or  inconvenience  to 
himself^  the  law  £Ekvours  the  preservation 
of  enjoyments  acquired  by  the  labour  of 
one  man,  and  acquiesced  in  by  another 
who  has  the  power  to  interrupt  them, 
and  as,  on  the  supposition  of  a  grant,  the 
right  to  light  may  be  gained  from  not 
erecting  a  wall  to  obstruct  it,  the  right  to 
support  for  a  new  building  erected  near 
the  extremity  of  the  owner's  land  may 
be  explained  on  the  same  principle.*' 
Baron  Parke  also,  in  the  passage  which  I 
have  already  cited  from  his  judgment  in 
Qayford  v.  Nteholls  (10),  treats  the  right 
of  support  gained  by  a  house  which  has 
been  built  for  twenty  years  as  depending 
upon  something  distinct  from  such  a 
right  gained  by  a  presumed  grant  or 
reservation.  So  also  in  Bowhotham  v. 
Wilson  (2),  Baron  Bramwell,  during  the 
argument,  asserts  that  after  a  house  has 
stood  for  twenty  years  it  acquires  a  right 
to  support  from  the  adjoining  land  ;  upon 
which  Serjeant  Hayes,  arguendo^  says, 
"  That  is  an  incident  which  the  law  then 
annexes,  it  is  sometimes  said  to  bo 
founded  on  a  presumed  grant,  but  that 
after  all  is  a  mere  fiction ;  "  and  Mr. 
Justice  Cresswell  adds:  *'I  always 
thought  that  would  turn  oat  to  be  a 
matter  of  positive  law,  like  the  light 
acquired  by  constructing  a  window." 

In  the  same  case  Mr.  Baron  Watson, 
commencing  by  dealing  with  the  right  to 
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support  of  soil  by  soil,  says,  *'  If,  by 
digging,  the  adjoining  land  is  let  down, 
the  right  to  compensation  is  on  the 
ground  that  the  adjoining  owner  could 
not  use  his  own  land  to  the  prejudice  of 
his  neighbour,  not  on  the  ground  of  the 
disturbance  of  an  easement  (2  EoL 
Abr.  564,  "  Trespass  "  (I.),  pi.  1).  The 
course  of  precedents  shews  this,  for  it 
is  not  necessary  to  allege,  in  such  case, 
that  the  plaintiff  had  the  right  to  sup- 
port (Earl  of  Lonsdale  v.  Littledale  (17), 
and  the  declaration  and  judgment  in 
Humphries  v.  Brogden  (1)),  with  this 
distinction,  that  the  right  to  support  to  a 
building  upon  the  land  is  acquired  by 
twenty  years  existence,  whereas  the  land 
is  entitled  to  support  in  its  original  state." 
The  observations  of  Mr.  Baron  Bramwell 
in  his  judgment,  if  they  are  to  be  con- 
sidered  as  referring  to  the  plaintiff's 
houses  as  well  as  to  his  land,  are  to  the 
like  effect.  In  confirmation  of  this  view 
I  would  refer  also  to  those  portions  of 
the  judgments  in  Bonomi  v.  Backhouse 
(12)  which  I  have  already  cited. 

If  I  am  right  in  supposing  that  the 
proposition  which  I  have  asserted  in 
answer  to  your  Lordships'  question  is 
established  by  legal  decisions,  it  would 
not  be  necessary  at  this  period  of  time 
to  scan  very  closely  the  reasons  upon 
which  those  decisions  were  based;  but 
when  the  subject-matter  is  looked  at  from 
a  point  of  view  which  considers  the 
rights  of  the  community  as  well  as  those 
of  individual  owners,  the  grounds  in 
&vour  of  allowing  a  right  of  support  to 
be  acquired  by  building  appear  to  me  to 
preponderate  over  those  that  can  be 
urged  to  the  contrary.  It  was  said  by 
Mr.  Justice  Willes  in  Bonomi  v.  Back- 
house (12),  **  The  law  favours  the  exercise 
of  dominion  by  everyone  upon  his  own 
land  and  his  using  it  for  the  most  bene- 
ficial purpose  to  himself."  In  Rogers  v. 
Taylor  (11),  to  which  I  hava  already  re- 
ferred,  Mr.  Baron  Martin,  in  the  course 
of  the  argument,  asks,  **  Has  not  a  man 
reasonably  using  land  a  right  to  support 
for  it  ?  "  In  my  judgment,  such  a  right 
may  and  ought  to  attach  to  the  owner* 
ship  of  all  land,  it  being  no  more  than 

(17)  2  H.  Black.  267. 
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the  right  of  the  owner  to  adapt  his  land 
to  one  of  the  common  and  nsnal  require- 
ments of  mankind. 

In  the  arguments  of  counsel  and  also 
in  the  judgments  in  the  Courts  below, 
the  cases  which  deal  with  the  right 
gained  by  prescription  for  ancient  lights 
were  referred  to  and  fully  discussed.  I 
forbear  to  follow  these ;  partly  because 
all  that  can  be  said  with  respect  to  them 
appears  to  have  been  thoroughly  ex- 
hausted, and  also  for  this  further  reason, 
most  of  all  cases  which  relate  to  the 
doctrine  of  lights  were  decided  upon  the 
Prescription  Acts ;  and  even  where  this 
is  not  so,  the  right  which  is  gained  by 
the  owner  of  a  house  in  respect  to  lights 
is  of  so  peculiar  a  character  that  it  does 
not  appear  to  me  to  afford  much  useful 
analogy  when  dealing  with  the  right  to 
support.  Two  observations,  however, 
with  regard  to  the  case  of  lights  have 
some  bearing  upon  the  present  question. 
It  is  said  that  no  right  can  ever  be  gained 
except  where  the  owner  of  the  servient 
tenement  could  prevent  the  act  done  by 
the  owner  of  the  dominant  tenement, 
whereby  the  right  is  alleged  to  have  been 
acquired,  or  could  have  brought  an  ac- 
tion in  respect  of  it,  and  that  it  is  the 
forbearing  to  interfere  with  the  exercise 
of  the  right  or  to  bring  an  action  in 
respect  of  it  which  leads  to  the  inference 
of  acquiescence,  whence  an  implied  grant 
may  be  presumed.  In  cases  of  affirmative 
easements,  such  as  the  user  of  a  footpath, 
this  is  undoabtedly  true.  If,  however,  it 
is  attempted  to  apply  the  same  rule  to  the 
case  of  lights  where  the  right  acquired  is 
of  a  negative  character,  considerable  dif- 
ficulty arises,  because,  although  in  many 
cases  the  owner  of  a  house  or  land  may 
prevent  his  neighbour  acquiring  a  right 
to  lights  by  blocking  them  without  put- 
ting himself  to  any  great  expense  or  in- 
convenience, there  are  other  cases,  such 
as  where  the  windows  are  at  a  great 
height  from  the  ground,  in  which  the 
expense  or  inconvenience  of  blocking 
windows  would  practically  be  as  great  or 
almost  as  great  as  would  attend  upon 
the  excavating  of  land  in  such  a  manner 
as  to  prevent  a  neighbour  who  builds 
acquiring  a  right  of  support ;  and  looked 
at  from  this  point  of  view  such  analogy 
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as  does  exist  between  the  two  caaes 
appears  to  me  rather  to  favour  the  view 
of  the  plaintiff  when  he  asserts  that  such 
a  right  as  he  claims  may  be  obtained 
without  any  actual  acquiesoence  by  the 
defendant ;  and  it  is  quite  clear  thai  in 
case  of  lights  the  right  is  not  the  less 
gained  by  the  owner  of  the  dominant 
tenement  because  the  owner  of  the  ser- 
vient tenement  has  forborne  any  ri^ht  of 
action  against  him,  for  aJ though  the 
owner  of  the  servient  tenement  may  in 
some  cases  prevent  the  growth  of  the 
right  by  blocking  the  windows,  in  no 
case  could  he  bring  an  action  against 
his  neighbour  because  they  had  been 
opened. 

The  second  observation  which  points 
to  the  same  oonclusion  is,  that  the  mode 
of  acquiring  a  right  to  light  cannot  be 
properly  compared  to  the  mode  by  which 
a  right  of  way  is  acquired.  The  latter 
can  from  its  very  nature  only  be  acquired 
by  user,  accompanied  with  the  consent  of 
the  owner  of  the  land  over  which  the 
right  of  way  is  claimed.  The  former  is 
acquired  by  mere  occupancy.  This  was 
pointed  out  by  Mr.  Justice  Littledale  in 
his  judgment  in  Moor  v.  Bawson  (18), 
and  the  distinction  which  he  draws  has 
been  frequently  acquiesced  in,  and  was 
mentioned  with  approval  by  Mr.  Justice 
Willes  in  Bonomi  v.  Backhouse  (12),  and 
by  Mr.  Justice  Wightman  in  Webb  ▼• 
Bird  (19). 

If  but  little  assistance  can  be  gained 
by  referring  to  the  rights  which  the  law 
has  affirmed  in  favour  of  ancient  liehts, 
still  less  in  my  opinion  is  afforded  by 
reference  to  the  cases  cited  by  connsel 
for  the  defendant  of  Webb  v.  Bird  (19), 
where  the  owner  of  a  windmill  which 
had  been  erected  more  than  twenty 
years  claimed  the  right  of  the  passage  of 
air  to  it  uninterrupted  by  his  neigh- 
hours;  and  Bryant  v.  Lefever  (20),  in 
which  the  owner  of  a  chimney  oom- 
plaiued  of  the  owner  of  adjoining  land 
for  rebuilding  a  wall  of  greater  height 
than  it  had  been  for  twenty  years,  and 

(18)  3B.  &C.  339. 

(19)  10  Com.  B.  Rep.  N.S.  268;  13  ibid. 
841  ;  30  Law  J.  Rep.  C.P.  384  ;  31  ibid.  386. 

(20)  48  Law  J.  Rep.  C.P.  380 ;  Law  Rep.  4 
C.P.  D.  172. 
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thereby  causing  him  annoyance  by 
smoke.  There  is  really  no  parallel  be- 
tween those  cases  and  that  before  your 
Lordships,  and  the  view  I  take  of  the 
present  case  is  in  no  way  affected  by 
them.  I  notice  them  only  to  shew  that 
they  have  not  been  overlooked. 

The  second  qne^ion  which  yonr  Lord- 
ships have  put  is  this :  "  Is  the  period 
during  which  the  plaintiff's  house  has 
stood,  under  the  circumstances  stated  in 
the  case,  sufficient  to  give  him  the  same 
right  as  if  the  house  was  ancient  P  " 

The  period  during  which  the  plain- 
tiff's house  has  stood  will  be  found  in 
paragraph4  of  the  respondent's  case,  where 
the  effect  of  the  evidence  at  the  trial  is 
given  as  follows :  '^  It  was  proved  that 
both  the  fiEustory  of  the  plaintiffs,  and  the 
house  pulled  down  by  the  defendants, 
were  ancient  buildings,  both  of  which 
had  been  formerly,  and  for  a  period  long 
exceeding  twenty  years  beiore  1849, 
used  as  dwelling-houses,  that  there  was 
no  party  wall  between  them,  but  that 
they  were  divided  by  a  wall  which  be- 
longed to  the  house  pulled  down  by  the 
defendants,  nor  was  there  any  cellar 
under  the  latter ;  that  since  the  year  1849 
there  had  been  no  alteration  in  the  plain- 
tiff^s  premises,  but  that  in  that  year  their 
predecessors  openly,  notoriously  and 
without  concealment  converted  the  same 
into  a  coach  factory,  in  which  their  busi- 
ness has  been  since  that  time  so  openly 
carried  on."  Under  these  circumstances, 
I  am  of  opinion  that  the  period  during 
which  the  plaintifi^s  house  had  stood  at 
the  date  of  the  acts  done  by  the  defen- 
dants which  are  complained  of  by  the 
plaintiff,  was  sufficient  to  give  him  the 
same  right  as  if  the  house  was  ancient. 

l%e  law  upon  this  point  cannot  be 
more  clearly  summarised  than  it  was  by 
Mr.  Justice  Lush  in  his  judgment  in  the 
Court  below,  where,  starting  with  a 
period  down  to  James  1,  he  says, 
*^  Theoretically,  an  ancient  house  at  this 
period  was  a  house  which  had  existed 
from  the  time  of  Richard  1.  Practically, 
it  was  a  house  which  had  been  erected 
before  the  time  of  living  memory,  and 
the  origin  of  which  could  not  be  proved. 
But  it  afterwards  came  to  be  settled  law 
that  na  uninterrupted  possession  of  light. 
Vol.  60.-03.,  CJ».  &  Exch. 
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water  or  any  other  easement  for  tweniy 
years  afforded  a  ground  for  presuming  a 
right  by  grant,  covenant  or  otherwise, 
according  to  the  nature  of  the  easements  ; 
and,  if  there  was  nothing  to  rebat  the 
presumption,  a  jury  might  and  should  be 
directed  to  act  upon  it."  This  view  is 
amply  borne  out  by  the  note  of  Serjeant 
Williams  in  2  Saunders,  p.  174,  and  the 
cases  there  cited,  and  by  the  other  au- 
thorities which  are  alluded  to  by  Mr. 
Justice  Lush  in  his  judgment  below.     ^ 

The  presumption  arising  ftx)m  twenty 
years  enjoyment  cannot,  no  doubt,  be 
treated  as  conclusive — that  is,  as  a  pre' 
sumptio  juris  et  de  jure,  which  is  not  to 
be  rebutted  by  evidence ;  it  is  conclusive 
only  when  the  evidence  of  enjoyment 
is  uncontradicted  and  unexplained.  Thus 
it  might  be  shewn  that  no  grant  could 
have  been  legally  made  by  the  owner  of 
the  servient  tenement,  as  was  the  case  in 
Barker  v.  Richardson  (21),  where  lights 
had  been  enjoyed  for  more  than  twenty 
years  over  land  which  during  part  of 
that  time  had  been  glebe  land.  It  was 
held  there  that  a  grant  could  not  be  pre- 
sumed, inasmuch  as  the  rector,  being 
only  tenant-for-life,  was  incompetent  to 
grant  such  an  easement.  In  the  present 
case,  however,  no  evidence  appears  to 
have  been  offered  on  the  part  of  the  de- 
fendants to  contradict  or  explain  the 
user  by  the  plaintiff  which  ought  to  have 
been  submitted  to  the  jury.  .  For  the 
reasons  which  I  have  already  given,  evi- 
dence which  merely  shewed  that  there 
had  been  no  actual  acquiescence  by  the 
defendants  would  have  been  irrelevant. 

The  third  question  submitted  by  your 
Lordships  is  as  follows:  *'If  the  acts 
done  by  the  defendants  would  have 
caused  no  damage  to  the  plaintiff's  build- 
ing as  it  stood  before  the  alterations 
made  in  1849,  is  it  necessary  to  prove 
that  the  defendants  or  their  predecessors 
in  title  had  knowledge  or  notice  of  those 
alterations  in  order  to  make  the  damage 
done  by  their  act  in  removing  the  latend 
support,  after  the  lapse  of  twenty-seven 
years,  an  actionable  wrong  P  " 

In  answer  to  this  question,  I  say  that 
it  is   not   necessary  to  prove  that  the 

(21)  4  B.  &  Aid.  579. 
4U 
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defendants  or  their  predecessors  in  title 
liad  knowledge  or  notice  of  the  altera- 
tions in  order  to  make  the  injury  to  the 
plaintiffs  building  by  removing  the 
lateral  support  after  the  lapse  of  twenty- 
seven  years  an  actionable  wrong.  The 
alterations  made  by  the  plaintiff  in  1849 
amounted  merely  to  the  conversion  of 
that  which  had  been  a  dwelling-house 
into  a  coach  factory,  and  no  evidence 
was  adduced  to  shew  that  these  altera- 
tions had  been  done  otherwise  than 
openly,  and  in  the  usual  manner  of 
building  applicable  to  such  an  object. 
It  appears  to  me,  therefore,  that  what 
was  done  by  the  plaintiff  was  that  which 
he  might  lawfully  do  for  the  purpose  of 
improving  his  premises  and  using  them 
in  the  manner  most  advantageous  to  his 
business ;  and  that,  therefore,  the  rela- 
tions between  himself  and  the  defendants 
in  respect  to  such  alterations  and  any 
additional  weight  or  further  onus  upon 
the  defendants  occasioned  by  them,  are 
to  be  looked  at  in  precisely  the  same 
light  as  if  the  building  of  the  plaintiff 
had  been  originally  constructed  as  a 
coach  factory,  and  not  as  a  dwelling- 
house  ;  or  as  if  in  1849  the  plaintiff  had 
pulled  down  his  dwelling-house  and 
built  a  coach  factory  on  its  site ;  or  as  if , 
there  having  been  no  dwelling-house  or 
building  until  1849,  the  plaintiff  had 
built  for  the  first  time  a  coach  factory  in 
the  form  in  which  it  stood  after  the 
alterations  that  were  made  by  him  at 
that  date.  Under  these  circumstances  it 
becomes  unnecessary  for  me  to  deal  with 
the  arguments  which  were  addressed  to 
your  Lordships'  House  at  the  bar,  arising 
out  of  the  distinction  which  was  taken 
between  the  original  dwelliug-house  and 
the  alterations  that  were  made  in  1849. 

The  mode  in  which  I  have  answered 
the  third  question  renders  it  unnecessary 
for  me  to  answer  the  fourth  question. 

In  conclusion,  I  answer  the  fifth  ques- 
tion submitted  to  us  by  your  Lordships 
by  saying  that  the  course  taken  by  the 
learned  Judge  at  the  trial  of  directing  a 
verdict  for  the  plaintiff  was  correct,  and 
that  he  ought  not  to  have  left  any  ques- 
tion to  the  jnry.  ELad  any  question  been 
raised  by  the  defendants  at  the  trial  with 
regard  to  the  facts  which  were  given  in 
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evidence,  it  would  have  been  the  duty  of 
the  learned  Judge  to  have  taken  the 
opinion  of  the  jury  upon  these  fiEicts,  but 
no  such,  question  was  raised,  and  the 
facts  were  substantially  admitted  bj 
both  sides.  Under  these  circamstanoeB 
the  only  matter  which  remained  for  deci- 
sion was,  what  was  the  proper  l^al 
result  of  those  facts ;  and,  assuming  the 
view  which  I  have  taken  to  be  right,  the 
course  adopted  by  the  learned  Judge  of 
directing  a  verdict  for  the  plaintiff  was 
correct  and  in  accordance  with  what  has 
usually  been  done  by  Judges  on  similar 
occasions,  with  this  exception,  that,  in- 
stead of  resorting  to  fiction  and  directing 
the  jury  that  they  ought  to  find  a  lost 
grant  of  support,  as  a  matter  of  fact,  Mr. 
Justice  Lush  told  them  that  the  plaintiflH 
were  entitled  to  the  verdict  as  a  malter 
of  law,  and  directed  them  to  find  accord- 
ingly. 

Field,  J. — ^I  answer  your  Lcnrdshipa' 
first  question  in  the  affirmative. 

I  think  that  the  owner  of  a  building 
who  has  uninterruptedly  enjoyed  the 
support  of  it  by  the  adjacent  land  of  his 
neighbour  for  the.period  required  by  law 
to  make  it  an  '*  ancient "  building  has 
acquired  a  right  to  the  degree  of  support 
thus  afforded,  and  that  its  absolute  with- 
drawal so  as  to  cause  injury  to  the  build- 
ing  iB  an  actionable  wiong.  I  also  think 
that  this  right  rests  upon  nnmtermpted 
enjoyment  and  does  not  require  for  its 
foundation  any  actual  or  impHed  grant 
or  covenant  by  the  adjoining  owner.  The 
right  seems  to  me  to  arise  thus :  So  soon 
as  the  surface  of  the  land  becomes 
divided,  either  vertically  or  horizontally, 
into  separate  and  exclusive  tenements, 
one  of  the  first  and  clearest  principles 
applicable  to  each  separate  holding  is 
that  the  owner  has  the  right  given  to 
him  by  implication  of  law  to  use  his  pro- 
perty as  best  he  likes,  provided  that  he 
does  not  by  such  user  mjore  the  lights 
of  his  neighbour.  If  neither  he  nor  his 
neighbour  have  built  on  or  dealt  with 
their  respective  portions,  and  the  latt^ 
are  in  their  natural  state  and  condition, 
it  is  clear  that  each  owner  has  as  against 
the  other  a  right  to  have  his  soil  sup- 
ported by  the  soil  of  his  neighbour^  woe* 
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ther  adjacent  or  below,  and  any  act  done 
by  one  which  destroys  that  support  so 
that  the  land  of  the  other  falls  is  an 
actionable  wrong,  and  that  is  so  although 
the  act  complained  of  is  not  done  by  him 
maliciously,  but  simply  in  the  exercise  of 
his  own  right  to  nse  his  own  property. 
Although,  therefore,  either  of  them  may 
dig  in  his  own  soil  as  deep  and  as  near  to 
his  own  boundary  or  to  the  surface  as  he 
chooses,  this  right  is  subject  to  one  limi- 
tation from  the  very  first,  namely,  that 
he  cannot  dig  so  deep  and  so  near  as  to 
cause  his  neighbour's  land  to  sink  unless 
he  substitute  some  other  sufficient  sup- 
port—  Wilde  V.  Minsterley  (4),  Hujh- 
phries  v.  Brogden  (1),  Bowhotham  v. 
Wilson  (2).  This  limitation,  however, 
upon  his  right  is  accompanied  by  a  like 
mnitation  of  his  neighbour's  right,  so 
that  the  advantage  and  burden  are 
mntual  in  quality,  although  they  may 
vary  in  degree. 

It  is  clear  that  these  rights  and  bur- 
dens come  into  existence  by  implication 
of  law  at  the  very  moment  of  severance. 
They  are  unquestionably  known  as 
"natural  rights,"  and  require  no  age  to 
ripen  them. 

The  same  origin  is,  I  think,  to  be  as- 
cribed to  rights  and  burdens  of  a  similar 
character  existing  in  respect  of  flowing 
water.  It  happens  that  land  allotted  in 
seyeraliy  is  bounded  by  a  natural  river, 
and  when  that  is  the  case  the  implied 
terms  are  imposed  upon  the  owner  of 
that  land  and  upon  all  other  owners  of 
other  lands  bounded  by  the  same  stream, 
that  each  one  is  entitled  to  have  the 
flow  continue  in  its  natural  course  and 
channel  for  the  natural  use  and  benefit 
of  all,  and  is  subject  to  the  like  burden 
of  not  interfering  with  that  flow  to  the 
prejudice  of  any. 

Besides  and  in  addition  to  these  rights 
the  owner  of  the  land  in  its  natural  state 
has  also  of  course  the  absolutely  neces- 
sary enjoyment  of  the  free  passage  of 
light  and  air  in  its  natural  state  over  and 
from  his  neighbour's  land  to  and  over 
his  own.  But  unlike  the  right  of  sup- 
port of  soil  by  soil  and  of  the  flow  of 
water  in  a  defined  course,  the  owner  in 
the  case  of  light  and  air  has  originally 
no  right  of  enjoyment  which  can  prevail 
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against  his  neighbour's  right  to  make 
any  use  of  his  land  he  may  like,  although 
such  use  will  interfere  with  the  natural 
transmission  of  the  light  and  air. 

But  if  the  owner  of  the  land  wishes  to 
erect  a  building  with  openings  for  the 
admission  of  light  and  air  he  may  pro- 
ceed to  do  so  by  building  (as  he  has  a 
right  to  do)  his  wall  with  the  windows 
in  it  close  to  the  very  verge  of  his  own 
land,  so  that  it  owes  of  necessity  its  sup- 
port in  part  to  the  neighbour's  adjacent 
soil,  and  the  windows  receive  their  light 
and  air  directly  from  it.  He  has  thus 
taken  into  his  own  enjoyment  and,  as  it 
were,  into  his  own  occupation  the  soil  of 
his  neighbour,  and  also  the  light  and  air 
transmitted  to  him  by  his  neighbour  by 
a  confinement  and  enjoyment  of  it  in  a 
particular  definite  channel. 

But  although  his  doing  this  is  a  per- 
fectly lawful  act  requirmg  no  grant, 
licence  or  assent  from  the  adjoining 
owner,  it  does  not  at  first  confer  any 
right  as  against  his  neighbour,  either  of 
support  of  the  wall  or  of  transmission  of 
light  or  air,  or  impose  any  burden  in 
those  respects  on  his  neighbour.  The 
latter  may  at  first  and  until  the  lapse  of 
a  definite  period  of  enjoyment  use  his 
own  soil  by  digging  or  otherwise,  or 
build  a  wall  up  to  the  very  edge  of  his 
own  ground,  notwithstanding  that  by  so 
doing  respectively  he  causes  his  neigh- 
hour's  building  to  fall  or  obstruct  the 
passage  of  the  light  and  air  through  the 
window.  Neither  building  nor  window 
has  yet  become  "ancient."  For  these 
propositions  I  refer  to  Palmer  v.  Fleshees 
(5),  Wyatt  V.  Harrison  (8),  Partridge  v. 
Scott  (9). 

But  if  he  do  not  by  some  act  of  inter- 
ruption prevent  it  the  open  continuance 
of  this  enjoyment  by  the  adjoining 
owner  for  the  requisite  period  of  time 
makes  the  building  or  windows  to  be 
"ancient,"  and  converts  the  de/octo  en- 
joyment into  a  right,  an  injury  to  which 
thenceforth  by  any  rise  of  the  neigh- 
bour's land  is  an  actionable  wrong.  In- 
terruption of  the  enjoyment  is  the  only 
mode  by  which  the  acquisition  of  this 
right  can  be  prevented ;  nothing  short 
of  it  is  of  any  avail,  and  no  actual  assent 
is  required  to  convert  the  lawful  enjoy* 
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ment  into  a  right.  This  is  laid  down  by 
Justice  Baylej  in  Gross  v.  Lewis  (22), 
and  by  Justice  Littledale  in  Mixyr  v. 
Bawson  (18). 

These  propositions  are  the  result,  I 
think,  of  the  authorities  cited  and  ana- 
lysed by  my  brother  Pollock  in  the 
opinion  which  he  has  just  expressed  to 
your  Lordships.  I  do  not  propose  to  go 
through  those  authorities  in  detail,  but 
merely  to  add  such  observations  as  seem 
to  me  to  support  the  conclusion  at  which 
he  and  I  have  arrived. 

As  was  remarked  by  the  late  Lord 
Chief  Justice  in  his  judgment  below,  the 
cases  to  be  found  in  the  books  relating 
directly  to  the  right  of  lateral  support  of 
"  buildings  "  by  adjacent "  soil  *'  are  com- 
paratively few,  but  there  are  found  in 
the  books  a  vast  number  of  authorities 
in  reference  to  other  rights  of  a  more  or 
less  analogous  character  which  seem  to 
me  to  bear  upon  the  question.  Those 
authorities  may  be  divided  generally  into 
four  classes  according  as  they  relate  to — 
first,  vertical  or  lateral  support  of  land 
or  buildings;  second,  light  and  air; 
third,  water;  and,  fourth,  way  or  com- 
mon, or  rights  of  that  nature. 

In  the  cases  relating  to  the  rights  of 
the  first  class,  I  find  it  clearly  laid  down 
that  by  the  uninterrupted  enjoyment  in 
fact  of  lateral  support  of  an  "ancient" 
building  the  right  to  the  support  is  ac- 
quired. In  Wilde  v.  Minsterley  (4)  and 
in  Palmer  v.  Fleshecs  (5)  the  words  used 
to  cover  the  existence  or  non-existence 
of  the  right  are  "ancient"  or  "new" 
messuage,  and  I  find  the  proposition 
stated  substantially  in  the  terms  which  I 
have  used  by  Lord  Ellenborough  in 
Stansell  v.  Jollard  (6),  by  Baron  Parke 
in  Hide  v.  Thornhorough  (7)  and  again 
in  Gay  ford  v.  Nicholls  (10),  by  Justice 
Cresswell  and  Baron  Bramwell  in  Bow- 
hotham  v.  Wilson  (2),  and  lastly  and 
most  elaborately  and  unequivocally  in 
the  judgment  of  Mr.  Justice  Wightman 
in  Bmiomi  v.  Backhouse  (12),  in  which 
he  distinctly  treats  the  actionable  wrong 
in  such  a  case  as  founded  upon  the 
breach  of  duty  in  one  man's  using  his 
property  so  as  to  injure  that  of  his  neigh- 

(22)  2  B.  &  C.  686. 
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hour ;  not  as  founded  on  any  presump- 
tion of  mmt  or  easement  bat  the  common 
right  01  an  owner  of  land  not  to  be  in- 
JTured  in  his  property  by  the  wrong  of  his 
neighbour.  In  this  view  Lord  Chief 
Justice  CampbeU  and  Mr.  Justice  Cole- 
ridge and  Mr.  Justice  Erie  all  concur, 
and  I  conceive  it  to  have  been  the  view 
entertained  by  some  of  the  noble  and 
learned  members  of  yoor  Lordships' 
House  who  advised  the  Honse  upon  the 
judgment  on  the  appeal.  I  am  well 
aware  that  it  has  been  doubted  whether 
this  assertion  of  the  law  in  the  last  case 
is  to  be  considered  as  6n  authority  ap- 
plicable to  the  one  now  before  your 
Lordships,  but  I  am  unable  to  share  in 
that  doubt  for  the  reason  stated  hj  mj 
brother  Manisty. 

Besides  these  cases  which  involved  tlte 
right  of  "  lateral  "  support  of  buildingB, 
there  is  also  one  relating  to  "  vertical" 
support  in  a  case  where  the  subjaoeot 
strata  had  been  severed  from  the  Borhce, 
The  right  of  support  of  the  surface  soil 
in  such  a  case  is  analogous  to  the  right 
of  "lateral "  support ;  indeed,  so  much  so 
that  in  the  case  of  Humphries  v.  Bro^dm 
(1),  in  which  the  right  of  the  own^  of 
the  surface  to  have  it  supported  bj  the 
subjacent  severed  minerals  was  first  di- 
rectly asserted,  that  right  was  deduced 
from  the  previous  authorities  cited  above 
as  to  the  right  of  "  lateral "  support,  and 
in  the  case  of  support  of  surface  by  the 
minerals  below,  there  is  now  no  quMtion 
but  that  the  right  is  a  natural  one. 

In  Rogers  v.  Taylor  (11),  the  case  to 
which  I  refer,  the  plaintiffs  house  had 
been  built  in  1824  upon  land,  the 
quarries  underlying  which  had  been  ex- 
pressly excepted  from  the  conveyance  to 
him  and  had  become  therefore  a  sepaiate 
tenement,  and  the  stone  under  the  honse 
had  been  got  by  the  owner  of  the  ex- 
cepted quarries  in  1840,  leaving  supports 
of  the  house  at  that  time  sufficient,  lo 
1853  the  defendant,  the  owner  of  the 
quarries  and  also  of  adjacent  land,  in 
quarrying  cut  away  the  supports  under 
the  plaintiff's  house  and  it  fell.  At  the 
trial  before  the  late  Lord  Chief  Justice 
Cockburn  it  was  contended  on  behalf  of 
the  defendant  that  in  order  to  make  oat 
a  title  to  have  the  house  supported  bj 
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the  sabjacent  soil  the  plaintiff  was  bonnd 
to  shew  a  continaoas  enjoyment  for  the 
required  period  "  as  of  right,"  and  that 
there  had,  in  fiict,  been  none  sach,  bnt 
only  a  contentious  enjoyment.  But  the 
direction  of  the  Lord  Chief  Justice  was 
that  at  the  end  of  twenty  years  after 
haying  built  the  house  the  plaintiff  ac- 
quired the  right  of  support  unless  some- 
thing had  been  ''done  ''  to  deprive  him 
of  it,  and  the  question  he  left  to  the  jury 
was  whether  the  plaintiff  had  enjoyed 
the  support  for  the  foundation  of  his 
house  for  twenty  years.  The  jury  found 
that  he  had  done  so,  adding  the  words 
"  without  interruption,'*  and  the  ruling 
and  verdict  were  upheld. 

I  cite  this  case  for  the  purpose  of  the 
precise  language  of  the  Lord  Chief  Jus- 
tice in  his  rulmg  and  direction.  At  the 
same  time  there  is  no  doubt  but  that  the 
Court  of  Exchequer,  in  supporting  the 
direction  and  verdict,  were  inclined  to 
place  the  right  of  vertical  support  of  a 
house  in  the  category  of  easements  re- 
quiring prescription  or  presumed  grant 
for  its  foundation,  and  they  adopted  the 
same  view  as  to  *'  lateral ''  support  in 
Partridge  v.  8coU  (9),  whilst  in  Solomon 
V.  The  Vintners'  Company  (23),  a  case  of 
support  of  building  by  building,  they 
went  further  and  expressed  doubts  as  to 
the  authority  of  Stansell  v.  Jollard  (6), 
Hide  V.  Thomborough  (7),  and  the  ob- 
servations of  Lord  Campbell  in  reference 
to  this  subject  in  Humphries  v.  Brog- 
den  (1). 

In  order  to  appreciate  the  correctness 
or  otherwise  of  this  view  it  is,  I  think, 
desirable  to  refer  a  little  more  in  detail 
to  the  case  of  Partridge  v.  Scott  (9),  for 
the  reasoning  of  the  Court  in  that  case 
shews  that  they  were  ready  to  affirm  the 
existence  of  the  right  after  the  lapse  of 
the  requisite  period  of  enjoyment,  al- 
though they  entertained  a  difierent  view 
from  that  expressed  in  the  decisions  I 
have  referred  to  as  to  its  origin  and 
mode  of  acquisition.  The  material  facts 
in  Partridge  v.  Scott  (9)  were,  that  there 
were  two  houses  in  respect  of  injury  to 
which  the  action  had  been  brought.    One 

(23)  4  Hurl.  &  N.  585 ;  28  Law  J.  Rep.  Exch. 
370. 
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had  existed  more  than  thirty  years,  and 
was  admittedly  "  ancient ;  **  the  other 
was  admittedly  "  new  ;  "  and  both  were 
at  the  time  of  action  brought  found  to  be 
on  excavated  ground,  so  that  at  some 
time  or  other  the  surface  had  been  de- 
prived in  part  of  what  otherwise  would 
have  been  its  natural  support.  There 
was  no  evidence  to  shew  when  this  had 
happened,  but  it  is  obvious  that  in  this 
state  of  things  the  owner  of  the  houses 
had  ever  since  that  time  been  de  facto 
enjoying  a  greater  degree  of  support  by 
and  was  throwing  upon  the  neighbouring 
soil  a  greater  burden  than  if  his  under- 
lying soil  had  been  in  its  natural  posi- 
tion. The  fact  of  the  excavation  was 
also  unknown  to  both  parties,  and,  as 
beyond  a]l  question  the  acquisition  of  the 
right  depends  upon  the  non-interruption 
of  the  enjoyment  by  the  neighbour  only 
where  he  has  the  knowledge  or  means  of 
knowledge  that  it  is  being  had,  and  all 
he  knew  in  that  case  was  the  inference 
which  he  was  bound  to  draw  from  the 
known  fact  of  the  house  being  built,  and 
of  necessity  deriving  support  from  his 
soil,  the  Court  of  Exchequer  held  that 
no  right  of  support  had  been  gained  of 
either  house;  of  one  because  it  was 
**  new,''  and  the  other  because  the  under, 
lying  strata  might  have  been  removed 
within  twenty  years.  The  inference  to 
be  drawn  from  this  case  seems  to  me  to 
be  that  but  for  that  fact  the  right  would 
have  been  acquired. 

.  It  was  pointed  out  by  Mr.  Justice  Little- 
dale  in  Moor  v.  Bawson  (18)  (a  case  of 
light),  and  by  Mr.  Justice  Fry  in  Hall  v. 
The  Lichfield  Brewery  Company  (24),  that 
such  a  right  is  not  properly  the  subject  of 
*'  grant,"  but  that  the  implication  of  law 
to  be  made  in  support  of  it  is  a  covenant 
not  to  interfere  with  the  enjoyment, 
which  seems  to  me  to  be  merely  an 
alternative  mode  of  stating  the  right  to 
depend  (as  put  by  Mr.  Justice  Wight- 
man)  upon  the  maxim  of  '*  Sic  utere  tuo 
ut  alienum  non  la&das.'' 

It  is,  I  know,  thought  by  some,  for 
whose  opinions  I  have  the  highest  re- 
spect, tlubt,  thinking  as  they  do  that  the 
right  rests  upon  a  presumed  grant,  it  can 

(24)  49  Law  J.  Bep.  Chanc.  at  p.  656. 
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only  exist  where  all  the  circumstances 
are  such  as  would  have  existed  if  there 
had  been  in  &ot  such  a  grant  made,  and 
that  it  is  unjust  and  inequitable  to  hold 
that  such  a  right  can  be  gained  in  csfles 
like  this  where  the  servient  owner  has,  as 
is  admittedly  the  case,  no  power  of  pre- 
venting the  enjoyment  which  is  to  found 
it. 

It  is,  however,  clear  that  where  the 
surface  and  subjacent  strata  have  been 
divided  horizontally  into  separate  tene- 
ments, a  house  built  by  the  owner  of  the 
surface,  and  which  has,  de  facto^  enjoyed 
the  support  of  the  subjacent  mineral  for 
more  than  twenty  years,  has  acquired  the 
right  of  support  of  that  mineral,  unless, 
as  in  Bowhoihcum  v.  Wihon  (2),  there  is 
evidence  to  the  contrary ;  and  in  Partridge 
V.  Scott  (9)  the  right  would  have  been 
extended  by  the  Court  of  Exchequer  to 
lateral  support  if  the  enjoyment  there 
known  had  existed  for  twenty  years. 
But  what  power  has  the  servient  owner  in 
those  cases  to  "  prohibit "  otherwise  than 
by  actual  interruption  of  the  de  facto 
enjoyment  ? — ^he  cannot  prevent  the  build- 
ing ;  he  cannot  bring  any  action  in  re- 
spect of  it ;  he  can  do  nothing  but 
interrupt  the  enjoyment. 

In  the  analogous  case  of  light  there  is 
the  same  limitation  of  the  power  of  pro- 
hibition, and  yet  the  right  admittedly 
exists;  and  in  the  cases  as  to  water,  to 
which  I  shall  hereafter  advert,  in  which 
the  absence  of  the  power  of  prohibiting 
was  referred  to,  some  of  the  «fudges  who 
decided  them  (including,  I  think,  one  of 
your  Lordships)  declared  that  the  decision 
in  those  cases  was  without  prejudice  to 
the  determination  of  the  question  now 
raised  for  decision  by  your  Lordships' 
House. 

Moreover,  the  foundation  of  a  right 
upon  mere  long  uninterrupted  possession, 
as  a  matter  of  public  convenience,  is  of 
verv  general  application.  Statutes  of 
limitation  have  no  other  origin,  and  it  is 
upon  this  principle  that  Mr.  Justice 
Story  in  his  well-known  judgment  in 
Tyler  v.  Wilkinson  (25),  puts  rights  of 
this  kind,  for  he  says,  "  Twenty  years 


(25)  4  Mason,  401 ;  cited  in  Gaie  on  EasemmU^ 
249. 
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uninterrupted  enjoyment  is  held  npon 
principles  of  public  convenience  a  con- 
clusive presumption  of  a  'grants'  or  a 
'  right '  ^  (expressly  asserting  the  alter- 
native) *' amounting  to  a  presumption, 
juris  et  de  jure^  wherever  by  a  possibility 
a  right  may  be  acquired  in  a  manner 
known  to  the  law." 

But  whatever  may  be  the  correct  view 
as  to  the  origin,  of  the  right,  all  the 
authorities  seem  to  agree  that  after  twenty 
years  enjoyment  the  right  is  acquired;  in 
the  one  case  the  view  being  that  it  arises 
from  a  presumption  of  origin  by  gnait  to 
be  made  in  each  particular  case  from  long 
uninterrupted  possession,  in  the  other 
case  that  it  has  become  an  universal 
settled  rule  of  law  that  the  open  enjoy- 
ment uncontradicted  and  unexplained  is 
sufficient  by  itself,  and  that  there  is  in 
modem  times,  at  least,  no  necessiiyfor 
presuming  in  each  particular  case  a 
thing  which  everybody  knows  is  a  mere 
fiction. 

That  in  any  view  the  enjoyment  must 
not  be  clam  is  clear ;  for  to  hold  that  a 
man  is  bound  by  a  right  of  the  gpnowing 
acquisition  of  which  he  had  neither 
knowledge,  nor  the  means  of  knowledge, 
would  be  unjust  and  inequitable.  Upon 
this  absence  of  the  means  of  knowledge 
of  the  enjoyment  the  cases  of  Partridge  v. 
Scott  (9)  and  Solomon  v.  The  Viminers' 
Company  (28)  may  well  stand,  and  indeed 
the  judgment  of  Lord  Justice  Bramweli 
in  the  latter  case  is  expressly  based  upon 
it. 

I  now  proceed  to  consider  whether 
the  authorities  upon  which  I  rely  are 
fortified,  or  otherwise,  by  the  author 
rities  which  relate  to  the  rights  as  to 
light  and  air,  between  which  and  the 
right  now  under  discussion  a  close  analogy, 
in  my  judgment,  exists.  They  both  have 
their  ae  facto  origin  in  the  same  lawful 
use  of  land  for  habitation,  and  the  neces- 
sity of  light  and  air  for  its  enjoyment 
That  such  analogy  has  been  thought  to 
exist  is  clear. 

In  the  earlier  books  the  right  of  b'ght 
is  asserted  in  conjunction  with,  and  as 
mutually  illustratmg,  or  illustrated  by, 
the  right  of  support.  In  PaXmm'  v. 
Fleshees  (5)  the  assertion  of  the  then  ap- 
parently well-understood  right  of  support 
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of  an  '* ancient"  bnilding  was  made, 
as  tending  to  sliew  the  existence  of  the 
right  to  i£e  enjoyment  of  an  '^  ancient  " 
window.  In  Stansell  v.  JoUard  (6),  Lord 
Ellenborongh  e  convar^o  fortified  his  ruling, 
that  a  de  fado  enjoyment  for  above  twenty 
years  of  support  gave  the  right  to  it  by 
referring  to  light  as  analogous ;  and  so 
also  the  Court  of  Queen's  Bench,  in  the 
case  of  Humphries  y.  Brogden  (1),  and 
Justice  Gresswell,  in  his  observations 
during  the  argument  in  Bowhotham  y. 
Wilson  (2),  resort  to  the  same  analogy. 

If,  then,  that  analogy  exist,  it  will  I 
think  be  found,  on  reference  to  the  autho- 
rities on  the  subject  of  light,  that  they 
afi&rm  the  conclusion  arrived  at  from  the 
consideration  of  those  relating  to  sup- 
port. 

In  Moor  y.  Bawson  (18)  the  question 
to  be  decided  was  whether  the  dominant 
owner  had  lost  a  right  to  "  ancient " 
windows  which  at  a  former  time  he  un- 
questionably had  possessed,  and  it  was 
held  that  he  had  lost  it  by  a  mere  aban- 
donment of  the  enjoyment;  and  that 
result  was  arrived  at  by  the  application 
to  the  question  of  extinguishment  of  the 
principle  upon  which  the  ri^ht  had  ori- 
ginally been  acquired.  In  his  judgment 
in  that  case  Justice  Bayley  says,  '*  The 
right  to  light,  air  or  water  is  acquired 
by  enjoyment,"  adding  latter  on,  "I 
think  that  according  to  the  doctrine  of 
modem  times  we  must  consider  the  enjoy- 
ment as  giving  the  right."  Justice 
littledale  says,  '*  According  to  the  pre- 
sent rule  of  law  a  man  may  acquu^  a 
right  of  way  or  a  right  of  common." 
'*But  there  is  a  material  difference  be- 
tween the  mode  of  acquiring  such  rights 
and  a  right  to  light  and  air.  The  latter 
18  acquired  by  mere  occupancy,  the  former 
can  only  be  acquired  by  user  accompanied 
with  the  consent  of  the  owner  of  the 
land."  "  But  it  is  otherwise  as  to  light 
and  air ;  every  man  on  his  own  land  has  a 
right  to  all  itte  light  and  air  which  will 
come  to  him,  and  he  may  erect,  even  on 
the  extremity  of  his  land,  buildings  with 
as  many  windows  as  he  pleases.  In  order 
to  make  it  lawful  for  him  to  appropriate 
to  himself  the  use  of  the  light  he  does  not 
require  any  consent  from  the  owner  of  the 
adjoining  land ;  he  therefore  begins  to  ac- 
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quire  the  right  to  the  enjoyment  of  the  light 
by  mere  occupancy.  After  he  has  erected 
his  building  the  owner  of  the  adjoining 
land  may  afterwards,  within  twenty  years, 
build  upon  his  own  land,  and  so  obstruct 
the  light  which  would  otherwise  pass  to 
the  building  of  his  neighbour.  But  if  the 
light  be  suffered  to  pass  without  inter- 
ruption during  that  period  to  the  building 
so  erected,  the  law  implies  from  the  non- 
obstruction  of  the  light  for  that  length  of 
time  that  the  owner  of  the  adjoining  land 
has  consented  that  the  person  who  has 
erected  the  buildings  upon  his  land  shall 
continue  to  enjoy  the  light  without  ob- 
struction." 

That  this  right  arises  from  the  mere 
uninterrupted  enjoyment  is,  I  think, 
further  shewn  by  two  cases  decided  in 
1761  and  1768.  In  the  first  case — Leiois 
v.  Price  (26),  which  was  an  action  on  the 
case  for  stop^fiog  and  obstructing  the 
plaintiff's  lights,  Mr.  Justice  Wilmot 
said,  that  "  where  a  house  has  been  built 
forty  years,  and  has  had  lights  at  the  end 
of  that  time,  if  the  owner  of  the  adjoining 
ground  builds  against  them  so  as  to 
obstruct  them,  an  action  lies  ;  and  this  is 
founded  on  the  same  reason  as  when  they 
have  been  immemorial,  for  this  is  long 
enough  to  induce  a  presumption  that 
there  was  originally  some  agreement  be- 
tween the  parties."  And  in  the  second 
case — Dougal  v.  Wilson  (27),  where  the 
defendant  proposed  to  shew  the  non- 
existence of  the  windows  at  a  period 
within  the  time  of  legal  memory — Wilmot, 
then  Chief  Justice,  said,  "  If  a  man  has 
been  in  possession  of  a  house  with  lights 
belonging  to  it  for  sixty  years  no  man  can 
stop  them  up." 

In  another  case — The  WeUs  Harbour 
(28) — Mr.  Justice  Butler  cited  the  lan- 
guage of  the  presiding  Judge  thus :  "  I 
think  twenty  years  uninterrupted  pos- 
session of  vmidows  is  a  sufficient  right  for 
the  plaintiff's  enjoyment  of  them." 

It  has  indeed  been  supposed  that  the 
decisions  of  Chief  Justice  Wilmot  were 
disapproved  of  in  the  subsequent  case  of 
Dartvin  v.    Upton    (29),   but  I    cannot 

(26)  2  Wms.  Saund.  \75a. 

(27)  Ibid. 

(28)  Ibid.  175c. 

(29)  Ibid. 
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share  in  that  view.  That  case  was  tried 
at  nisi  prius  before  Mr.  Justice  Gronld.  It 
appeared  that  the  lights  had  been  in 
existence  for  twentj-five  years,  and  the 
defendants  offered  to  prove  that  they  had 
had  no  earlier  existence.  Mr.  Justice 
Gonid  thought  that  the  possession  for 
twenty-five  years,  if  unanswered,  was 
sufficient,  but  if  the  defendant  could  offer 
anything  to  explain  the  possession  and 
shew  that  it  was  in  any  way  limited  or 
modified  or  was  bad  in  its  commencement 
he  might  do  so.  No  evidence  of  that 
kind  having  been  offered,  a  verdict  was 
given  for  the  plaintiff,  with  leave  re- 
served to  move.  On  the  motion  a  rule 
was  granted  upon  the  counsel's  allegation 
that  Mr.  Justice  Gould  had  told  the  jury 
that  the  possession  was  an  ** absolute" 
bar,  instead  of  leaving  the  question  to 
them  as  a  presumptive  bar,  and  upon  that 
supposition  the  rule  was  in  the  first  in- 
stance made  absolute,  but  was  afterwards 
discharged  on  the  report  of  the  Judge 
that  this  was  an  error.  On  the  argument 
of  the  rule  Lord  Mansfield  said  that 
enjoyment  of  light  with  the  defendant's 
acquiescence  was  such  a  decisive  pre- 
sumption of  right  by  grant  '*or  other- 
wise "  (specifically  mentioning,  as  Lord 
Ellenborough,  Mr.  Baron  Parke,  and  Mr. 
Justice  Story  did,  the  alternative  origin) 
that  unless  contradicted  or  explained  a 
jury  ought  to  believe  it. 

And  this  view  was  affirmed  by  the 
Court  of  Queen's  Bench  in  the  subsequent 
case  of  Gross  v.  Lewis  (22).  Li  that  case 
the  lights  had  been  in  existence  for  thirty- 
eight  years,  during  twenty  of  which  the 
premises  had  been  in  the  possession  of 
Percy  as  tenant,  and  there  was  no  evi- 
dence that  the  reversioner,  or  his  family, 
had  ever  been  near  the  place.  At  the 
trial  Mr.  Justice  Holroyd  held  the  lights 
to  be  "  ancient,"  and  directed  the  jury  to 
find  a  verdict  for  the  plaintiffs.  A  rule 
was  then  moved  for  on  the  ground  of 
misdirection  in  not  leaving  it  to  the  jury 
to  say  whether  they  believed  that  notice 
of  the  enjoyment  had  or  had  not  been 
given  to  the  servient  owner,  which  is 
the  question  raised  by  the  defendants  in 
the  case  now  before  your  Lordships.  The 
Court,  however,  upheld  Mr.  Justice  Hol- 
royd's  ruling,  Mr.  Justice  Bayley  saying 


that  it  had  been  always  held  since  DarwitL 
V.  TTfton  (29),  that  in  the  absence  of  any 
evidence  to  rebut  the  possession  of  tweniy 
years,  a  presumption  of  right  arose  ''  and 
that  a  jury  should  be  directed  to  act  upon 
it."  He  adds  that  if  the  neigh bonr  ob- 
jects to  the  windows  he  may  pnt  up  an 
obstruction,  but  that  is  bis  only  remedy; 
if  he  allows  them  to  remain  nnobsiructed 
for  twenty  years,  that  is  a  sufficient  pie- 
sumption  of  an  agreement  not  to  obstruct 
them.  Mr.  Justice  Holroyd  says  they  are 
'*  ancient  lights,"  and  the  plaintiffs  have  a 
right  by  law  to  enjoy  them.  He  adds,  it 
is  not  a  question  to  be  determined  by  the 
jury  unless  there  is  evidence  to  contradict 
their  being  ''ancient  lights."  At  fint 
they  may  be  obstructed,  but  if  no  inter- 
ruption is  offered,  the  owner  of  them 
may  prescribe  for  them  as  "andent 
windows." 

The  result  which  I  dednoe  from  theee 
authorities  is  that  the  de  facto  enjoyment 
is  the  origin  of  the  right,  and  if  that  be 
not  contradicted  or  explained,  the  jnij 
may  and  should  be  directed  to  act  upon 
it. 

The  cases  relating  to  water,  to  which  I 
have  referred  as  of  the  third  class,  were 
greatly  relied  upon  on  the  argument 
before  your  Lordships  as  shewing  that  no 
right  at  all  could  exist  in  the  case  of 
support,  one  of  the  reasons  given  for  not 
implying  any  grant  in  those  cases  being 
that  there  could  be  no  resistance  on  the 
part  of  the  servient  owner.  They  were 
cases  of  percolating  water — Ohasemore  v. 
Richards  (30) — ^which  had  not  yet  been 
confined  and  accustomed  to  run  in  a 
definite  channel,  or  of  air  nnconfined  not 
having  been  taken  into  and  enjoyed  in  a 
tenement  through  a  definite  aperture — 
Webb  V.  Bird  (19),  and  smoke — Bryami 
V.  Lefever  (20).  These  cases  seem, 
however,  to  me  to  be  so  essentially  dif- 
ferent firom  the  case  before  yonr  Lordships 
that  it  is  unnecessary  to  consider  them  in 
detail.  The  principle  which  underlies 
them  all  I  conceive  to  be  thai,  until 
defined  and  confined,  there  is  in  those 
cases,  as  in  light  and  air  in  its  natond 
state,  no  subject-matter  capable  of  beang 
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the  subject  of  a  lawfal  grant,  nor  from 
the  very  nature  of  them  can  there  be  any 
definite  occupation  or  enjoyment. 

There  remains  only  to  be  considered 
the  last  class  of  cases,  namely,  those  re- 
lating to  rights  of  way  and  common  and 
easements  of  that  description.  Bat  the 
distinction  between  such  easements  and 
the  right  to  air  and  lighfc  was  pointed  out, 
aa  I  have  already  said,  by  Mr.  Justice 
Inttledale  in  Cross  v.  Levns  (22),  and 
again  in  Moor  v.  Bawson  (18),  which 
latter  judgment  was  referred  to  with 
approval  by  the  Court  of  Excheqaer 
Chamber  in  Webb  v.  Bird  (19).  Such 
rights  are  unlawful  in  their  origin.  The 
first  of  the  acts  is  a  trespass ;  whereas,  in 
the  case  of  light  and  support,  the  acts  are 
in  themselves  lawful  acts,  done  in  the 
lawful  occupation  and  user  of  a  man's 
own  land,  and  I  do  not  think  it  useful  to 
trouble  your  Lordships  with  any  observa- 
tions upon  them. 

I  answer  your  Lordships'  second  ques- 
tion in  the  afirmative. 

As  has  been  repeatedly  stated,  the 
enjoyment,  which  was  originally  necessary 
to  found  the  presumption  of  right,  must 
have  had  its  commencement  before  the 
time  of  legal  memory ;  but  upon  prin- 
ciples of  public  convenience,  this  period 
of  antiquity  has  been  clearly  departed 
firom,  and  the  necessary  limit  has  by 
successive  stages  been  reduced  to  an 
enjoyment  of  twenty  years,  which  is 
ol^rly  su£Bicient  to  make  a  building  or 
window  "  ancient." 

I  answer  your  Lordships'  third  question 
in  the  negative. 

If  it  be,  as  I  think,  absolutely  settled 
law  that  the  right  depends  upon  the  de 
facto  enjoyment  known  to  both  parties, 
and  acquiesced  in  by  the  servient  owner, 
the  measure  of  that  right  will  not  be  such 
enjoyment  as  he  may  be  able  to  prove  to 
the  satisfaction  of  a  jury  that  the  servient 
owner  of  the  inheritance  had  actual 
notice  of,  but  at  least  the  actual  enjoy- 
ment known  and  acquiesced  in  by  the 
servient  owner  during  the  i*equisite  period 
of  enjoyment,  or  perhaps  such  enjoyment 
by  the  owner  of  the  dominant  building  as 
the  owner  of  it  may  be  entitled  to  have 
for  any  purpose  to  which  he  may  already 
haye  or  may  thereafter  lawfully  put  it. 
Vol.  50.— Q.B.,  C.P.  &  Exch. 
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The  case  of  Partridge  v.  Scott  (9) 
shews  that,  in  order  to  confer  the  right, 
the  enjoyment  must  be  of  such  a  nature 
as  to  indicate  to  the  servient  owner  that 
the  acquisition  of  a  right  of  support  is  in 
progress,  the  Court  of  Exchequer  holding 
that  the  right  was  not  gained  in  that  case 
because,  although  the  existence  of  the 
house  was  patent,  it  was  not  known  that 
it  had  excavated  soil  for  its  vertical  sup- 
port only. 

In  the  case  of  light  also  a  similar 
measure  of  enjoyment  prevails.  The  rule 
in  that  case  is,  that  the  extent  of  light 
acquired  is  proportionate  to  the  actual 
amount  of  enjoyment  had — Martin  v. 
Ooble  (31),  Lanfranchi  v.  Mackenzie 
(32).  There  are,  however,  several  autho- 
rities enlarging  this  right,  and  tending 
to  shew  that  the  dominant  tenement 
has  a  right,  not  merely  to  the  light 
actually  enjoyed  for  the  twenty  years 
during  which  it  had  been  accruing,  but 
to  all  the  light  and  air  which  will  come 
through  the  window,  and  which  may  be 
necessary  for  any  ordinary  and  lawful 
purposes  for  which  the  building  has  been, 
or  at  any  future  time  may  be,  used,  and 
this  view  has  recently  been  adopted  by 
the  Qneen's  Bench  Division  in  the  case 
of  Moore  v.  Hall  (33).  Whether  this 
view  is  consistent  with  the  principles 
upon  which  the  acquisition  of  the  right 
of  light  and  air  depends,  and  the  earlier 
authorities,  it  is  not  necessary  now  to 
consider,  for  the  limitation  of  the  right 
to  that  degree  of  enjoyment  which  has 
been  had  during  the  twenty  years  is 
sufficient  for  the  determination  of  the 
present  case.  In  the  present  case  it  is 
admitted  that  the  actual  enjoyment  of 
the  plaintiff's  building  in  its  altered  state 
has  existed  for  more  than  that  period, 
and  the  only  qnestion  therefore  that  it  is 
necessary  to  determine  is  whether  that 
enjoyment  was  or  might  have  been  known 
by  the  defendant's  predecessors  in  title  so 
as  to  indicate  to  them  that  the  right  was 
being  acquired. 

In  the  case  of  light  all  that  the  servient 

(31)  1  Campb.  320. 

(32)  36  Law  J.  Rep.  Chanc.  618  ;  Law  Rep.  4 
Eq.  421. 

(88)  47  Law  J.  Rep.  Q.B.  834 ;  Law  R«p.  8 
Q.B.  D.  178. 

4X 


706 


QUESN'S  BENCH,  COMMON  PLEAS  AND  EXCHfiQVEB. 


[N.S. 


Cammissionera  of  Works  and  Public  Buildings  y. 

owner  knows  or  has  the  means  of  knowing 
is  the  area  of  the  apertures  through  which 
the  light  passes.  He  has  no  notice  of  the 
size  of  the  rooms,  or  of  their  distribution, 
or  the  objects  for  which  the  light  is  re- 
quired. It  may  be  that  the  light  is  used 
for  a  hall  or  kitchen  requiring  the  most 
ordinary  degree  of  light,  but  it  may  be 
(as  in  Lanfrancki  v.  Mackenzie  (32)  )  used 
for  a  room  for  examining  samples — pur- 
poses requiring  a  special  degree  or  quality 
of  light ;  and  yet  if  the  servient  owner 
obstruct  the  light  necessary  for  such 
user,  although  it  is  more  than  or  different 
in  quality  from  that  which  is  required  for 
the  ordinary  purposes  of  a  house,  he  will 
be  liable  to  an  action  ;  in  other  words,  he 
is  violating  a  right  acquired  by  his  neigh- 
bour's actual  enjoyment. 

It  has  been  said  that  in  this  case  the 
defendant  and  his  predecessors  in  title 
did  not  see,  and  could  not  know,  the 
quantity  of  support  required  by  the  plain- 
tifiTs  house  after  the  alterations.  But  the 
enjoyment  in  fact  of  the  support  was 
known,  or  might  be  known,  to  everybody, 
and  I  think  that  under  such  circum- 
stances the  servient  owner  must  be  held 
upon  presumption  of  public  convenience 
to  know  that  the  support  which  is  being 
enjoyed  is  that  of  the  weight  of  such  a 
builaing  constructed  and  used  for  any 
ordinary  purpose  of  pleasure  or  business 
for  which  it  is  calculated.  Whether  the 
alterations  in  the  plaintiff's  premises  had 
the  effect  of  throwing  more  weight  upon 
the  defendant's  soil  than  the  original 
structure  did  is  a  matter,  no  doubt,  which 
might  be  open  to  contest ;  and  if  those 
alterations  had  been  made  at  any  time 
within  the  last  twenty  years,  a  different 
question  might  have  arisen  from  that 
now  before  your  Lordships.  But,  as- 
suming that  the  messuage  had  been  built 
in  the  mode  to  which  it  is  now  altered, 
could  it  have  been  said  that  it  had  not 
become  "  ancient "  ;  and  as  it  has  stood  in 
that  state  for  twenty-seven  years  why  is 
it  not  in  its  altered  state  **  ancient "  ? 
These  alterations  were  openly  made,  and 
the  premises  have  been  as  openly  enjoyed 
as  (or  probably,  from  the  particular  nature 
of  the  business,  more  openly  enjoyed  than) 
other  buildings  with  a  capacity  for  enjoy- 
ment for  like  purposes. 
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In  the  case  of  any  house  which  openly 
enjoys  the  support  of  the  neighbouring 
land,  does  the  neighbour  ever  Imow,  even 
approximately,  what  extra  weight  his 
land  has  to  bear  beyond  the  weight  of 
the  soil  which  it  is  bound  as  of  right  to 
bear  ?  By  what  process  would  a  neigh, 
hour,  in  any  ordinary  case,  know  how 
far  he  might  safely  dig  so  as  not  to  let 
down  the  soil  of  the  adjoining  owner,  and 
yet  dig  just  as  far  as  he  wished  without 
bringing  down  the  building?  If  every 
owner  of  a  building  were  required,  in. 
cases  where  the  enjoyment  has  been  had 
for  long  periods  (and  be  it  recollected 
there  is  no  other  dividing  line  after  yoa 
have  passed  twenty  years  until  Richard 
the  First  is  reached),  to  prove  the  exist 
ence  of  all  the  circumstances  which 
would  go  to  make  up  a  grant  binding 
upon  the  owner  of  the  neighbouring  in- 
heritance, in  how  many  cases  oould  he 
support  tlie  burden,  and  what  would  be 
the  number  of  now  existing  houses  in 
England  the  owners  of  which  would  not 
find  themselves  liable  to  have  their  enjoy- 
ment of  support  put  an  end  to?  To 
leave  the  questions  which  would  be  in- 
volved in  such  cases  to  juries  instead  of 
letting  the  solution  of  them  depend  upon 
a  clear  and  absolute  settled  rule  of  law 
would  in  my  judgment  introduce  great 
uncertainty  in  title  and  much  real  injoB- 
tice.  In  truth  the  burden  imposed  upon 
the  servient  owner  is  not  a  very  heavy 
one.  Before  it  could  exist  he  had  twenty 
years  in  which  to  make  any  lawful  use  of 
his  own  property.  He  has  the  correla- 
tive right  of  support  of  his  own  property, 
and  aU  that  he  has  to  do  if  he  wants 
to  alter  the  stato  of  the  property  is  to 
leave  sufficient  soil  to  support  the  wall. 
Or  if  he  wishes  to  remove  all  the  soil  he 
has  but  to  provide  temporary  strutting 
and  supports  whilst  the  well-understood 
process  of  underpinning  is  being  carried 
on.  When  the  extensive  substitution  of 
enormous  for  smaller  buildings  which 
has  within  the  last  thirty  years  under 
the  law  as  now  understood  been  gomg  on 
is  considered,  and  that  so  little  litigation 
has  ensued  upon  it,  it  does  not  appear  to 
me  that  there  can  be  any  great  injustice 
or  hardship  in  leaving  the  rule  as  it  is. 

In^  answer  to  your    Lordships'  fifth 
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question  I  think  that  the  direction  of  the 
learned  Judge  was  right. 

The  plaintiff  had  given  affirmative  evi- 
dence of  the  actual  enjoyment  by  his 
building  in  its  altered  condition  for 
twenty-seven  years,  and  it  was  in  no  way 
proposed  to  offer  any  denial,  explanation 
or  modification  of  this  actual  enjoyment. 
It  is  unnecessary,  therefore,  to  consider 
the  question  what  rebutting  evidence  (if 
any)  might  or  might  not  in  cases  similar 
to  the  present  be  given ;  it  is  enough  to 
say  that  no  such  was  suggested  here. 

The  learned  Judge  offered  to  admit 
proof  that  the  wall  would  not  have  fallen 
if  it  had  not  been  for  the  weight  imposed 
upon  it,  but  that  offer  was  declined,  and 
for  the  reasons  I  have  stated  the  right 
does  in  my  judgment  not  depend  upon 
whether  the  owner  of  the  tenement  has 
or  has  not  had  actual  notice  of  the  degree 
of  support  required,  or  of  the  precise  cir- 
cumstances upon  which  that  depends.  In 
the  present  case,  as  in  Darwin  v.  Upton 
(29)  and  Gross  v.  Lewis  (22),  I  think  the 
jury  were  bound  to  act  upon  the  "  deci- 
sive" presumption  thus  afforded  of  the 
existence  of  the  right,  and  that  the 
learned  Judge  was  right  in  so  holding. 
I  am  unable  to  see  what  necessity  there 
was  for  or  what  advantage  could  have 
been  gained  by  his  leaving  any  question 
to  them.  They  would  either  have  done 
their  duty  and  given  their  verdict  in 
accordance  with  the  presumption  as 
directed,  or  they  would  have  found  a  ver- 
dict in  defiance  of  this  direction.  In  the 
former  case  the  result  now  arrived  at 
would  have  directly  followed  the  verdict. 
In  the  latter  case  the  Court,  if  they  con- 
sidered the  direction  right  as  I  do,  and 
the  verdict  wrong,  would  under  Order 
XL.  rule  10  (Rules  under  the  Judicature 
Act),  having  all  the  materials  before  it, 
have  declined  to  act  upon  the  verdict  and 
have  entered  judgment  for  the  plaintiff. 

LiNDLEY,  J. — The  first  question  put 
to  us  by  your  Lordships  must,  in 
my  opinion,  be  answered  in  the  affirma- 
tive. The  current  of  authority  on  this 
point  ft'om  Palmer  v.  Fiesliees  (5)  down 
to  the  present  time  is  unbroken.  No 
trace  of  any  doubt  about  it  can  be  found; 
tfid  no  Judge  by  whom  this  particular 
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case  has  hitherto  been  considered  has 
questioned  it. 

The  second  question  cannot  be  so  easily 
answered.  It  appears  to  me  to  depend 
on  the  view  a  jury  might  take  of  the  facts 
of  this  particular  case,  and,  in  particular, 
of  the  peculiar  construction  of  the  plain- 
tiff's house. 

The  following  legal  propositions  bear- 
ing  on  this  question  appear  to  be  settled 
beyond  controversy : — 

First.  The  owner  of  an  ancient  building 
— that  is,  of  a  building  so  old  that  the  non- 
existence of  it  cannot  be  proved — has  a 
right  of  action  against  the  owner  of  land 
adjoining  if  he  disturbs  his  land  so  as  to 
take  away  the  lateral  support  previously 
afforded  by  that  land. 

Secondly.  The  owner  of  a  building 
which  has  in  fact  been  supported  by  his 
neighbour's  land  for  twenty  years  has 
prima  facie  at  all  events  a  right  of  action 
against  the  owner  of  the  adjoining  land 
if  he  disturb  that  land  so  as  to  take  away 
the  support  afforded  by  it.  This  proposi- 
tion is  I  conceive  only  open  to  doubt  on 
the  ground  that  it  is  not  wide  enough ; 
but  to  the  limited  extent  here  stated  all 
the  authorities  seem  in  accord,  and  no 
Judge  has  questioned  it.  The  authorities 
to  which  1  refer  are  Stansell  v.  Jollard 
(6),  Wyatt  V.  Harrison  (8),  Partridge 
V.  Scott  (9),  Hide  v.  Thomhorough  (7), 
Humphries  v.  Brogden  (1),  Oayford  v. 
Nicholls  (10),  Bowbotham  v.  Wilson  (2), 
Rogers  v.  Taylor  (11),  Solomon  v.  The 
Vintners^  Company  (23),  Hunt  v.  Peake 
(34),  Bonomi  v.  Backhouse  (12).  These 
cases  will  all  be  found  examined  and  dis- 
cussed by  the  Queen's  Bench  Division 
and  the  Court  of  Appeal,  and  I  forbear, 
therefore,  to  trouble  your  Lordships  with 
more  than  their  names. 

Thirdly.  The  owner  of  a  newly  erected 
building  has  no  such  right  of  support 
unless  his  neighbour  has  conferred  it 
upon  him.  This  proposition  is,  in  my 
opinion,  as  clearly  settled  as  the  other 
two.  The  authorities  in  support  of  it  are 
Wilde  V.  Minsterley  (4),  Wyatt  v.  jffar- 
rison  (8),  Partridge  v.  Scott  (9),  Hum* 
phries  V.  Brogden  (1),  Gay/'ord  v.  Nicholh 
(10),  all  of  which  are  commented  on  in 
the  judgment  of  Lord  Justice  Brett. 
(34)  JohDSOD,  706. 
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From  the  first  and  second  of  the  above 
propositions  it  follows  that  a  light  to 
lateral  support  in  respect  of  buildings 
may  be  acquired  by  English  law,  and  may 
be  acqured  in  modern  times ;  whilst 
from  the  third  proposition  it  follows 
that  the  right  is  not  a  mere  incident  to 
the  ownership  of  land.  Bonomi  v.  Back' 
house  (12)  is  said  to  be  opposed  to  this 
view,  but  I  cannot  so  regard  it ;  for  in 
that  case  the  plaintiff's  house  was  an 
ancient  house,  his  land  was  let  down,  and 
nothing  turned  on  the  pressure  exerted 
bj  the  house  itself.  The  plaintiff  clearly 
had  and  was  assumed  to  have  a  right  of 
action ;  and  the  only  question  raised  and 
decided  was  when  his  right  of  action 
accrued. 

Cocnbining  these  same  propositions  and 
having  regard  to  the  language  of  the  deci- 
sions which  support  them,  it  further 
follows  that  lapse  of  time  is  essential  to 
the  acquisition  of  a  right  to  have  a  build- 
ing supported  by  the  land  of  another 
person,  and  that  such  right  is  by  English 
law  an  easement,  or  a  right  in  the  nature 
of  an  easement. 

A  little  reflection,  however,  will  suffice 
to  shew  that  the  easement  of  lateral  sup- 
port is  of  a  peculiar  kind ;  it  is  not  a 
purely  negative  easement  like  the  right 
to  light,  for  support,  even  when  lateral, 
involves  pressure  on  and  an  actual  use  of 
the  laterally  supporting  soil.  Further, 
the  actual  enjoyment  of  lateral  support  is 
incapable  of  interruption  by  physical 
means  except  by  the  removal  of  the  soil 
which  affords  the  support ;  or,  in  other 
words,  by  the  destruction  more  or  less  of 
the  servient  tenement.  Notwithstanding 
the  first  peculiarity,  no  trace  is  to  be 
found  in  our  law  books  of  any  action  at 
law  or  suit  in  equity  based  upon  any 
wrong  done  to  the  owner  of  the  servient 
tenement ;  and  the  general  opinion  cer- 
tainly is  that  in  the  absence  of  actual 
damage  to  the  soil  no  such  action  or  suit 
could  be  maintained.  Upon  principle,  I 
confess  I  do  not  see  why  this  should  be 
so.  If  a  person  builds  so  near  the  edge 
of  his  own  land  as  to  use  his  neighbour's 
land  to  support  his  house  without  his 
neighbour's  consent,  I  do  not  see  why 
such  neighbour  should  have  no  cause  of 
action.     The  enjoyment  of  light  coming 
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across  adjoining  land  and  the  enjoyment 
of  the  nse  of  such  land  for  support  are  in 
some  respects  entirely  different;  for  no 
use  is  made  of  a  man's  property  by  open^ 
ing  a  window  on  other  property  near  it ; 
and  a  right  not  to  be  overlooked  is  not 
recognised  by  our  law.  At  the  same  time 
in  every  case  in  which  the  right  to  lateral 
support  is  alluded  to  it  is  treated  as  ana- 
logons  to  the  right  to  light,  and  the  dif- 
ference to  which  I  have  drawn  attenticm 
has  not  been  dwelt  upon  or  treated  is 
material.  Nevertheless,  whatever  my 
own  opinion  would  be,  looking  at  the 
matter  theoretically,  I  am  not  prepared 
to  say  that  an  action  for  damages  or  an 
injunction  could  be  maintained  in  such  a 
case  as  I  have  supposed.  The  authority 
against  it,  although  purely  negative, 
would,  in  my  judgment,  be  oonsideared  ai 
too  strong  to  be  got  over.  If,  however, 
your  Lordships  should  be  of  a  differoit 
opinion,  I  apprehend  that  it  would  follow 
that  the  Prescription  Act  (2  d^  3  Will.  4. 
c.  71.  s,  2)  would  apply  to  and  indnde 
an  easement  of  lateral  support ;  and  the 
law  upon  this  important  subject  would 
then  be  contained  in  the  provisions  of 
that  statute.  But  all  the  Judges  befiore 
whom  this  case  has  come  concnr  in  hold- 
ing  the  Presciiption  Act  not  to  apply ; 
and,  in  the  absence  of  authority  to  the 
contrary,  I  am  not  prepared  to  differ 
from  them. 

As  regards  the  practical  possibiUty  of 
physically  obstructing  the  nse  of  one's 
land  by  another  for  the  support  of  his 
own  house  it  is  to  be  observed — 

First.  That  in  a  literal,  that  is,  merely 
mechanical,  sense,  such  obstruction  is 
always  possible. 

Second.  That  it  is  possible  only  by  a 
removal  of  the  soil  used  for  support. 

Third.  That  such  removal  may  or  may 
not  be  convenient  to  its  owner ;  he  mayor 
may  not  require  to  remove  it  for  purposes 
of  his  own. 

Fourth.  That  if  he  does  not  require  to 
remove  it  for  his  own  purposes,  a  law 
which  renders  it  necessary  for  him  to 
remove  it  in  order^  to  preserve  his  unre- 
stricted right  to  do  so  at  some  future 
time  does  not  commend  itself  to  common 
sense;  for  if  his  land  is  itself  ahready 
built  upon  such  a  law  would  impose  upon 
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him  the  necessitj  of  remoying  part  of  his 
own  property,  and  of  destroying,  or  in- 
cnrring  great  expense  in  order  to  avoid 
destroying,  more  in  order  to  preserve  his 
rights  intact.  In  these  respects  the 
power  of  preventing  the  acquisition  of  a 
right  to  light,  and  the  power  of  prevent- 
ing the  acquisition  of  a  right  to  lateral 
support  are  very  different ;  but  notwith- 
standing these  difiTerences  every  authority 
on  the  subject  treats  the  right  to  such 
support  as  capable  of  being  acquired  in 
the  same  way  as  the  right  to  light.  Stan' 
mW  v.  Jollard  (6),  Hide  v.  Thomborough 
(7),  Qayford  v.  Nicholls  (10),  Partridge  v. 
ScoU  (9),  Bowhotham  v.  Wilson  (2), 
Sogers  v.  Taylor  (11)  and  Humphries  v. 
Brogden  (1)  all  support  this  view,  and 
are  inconsistent  with  any  other.  In  the 
face  of  this  current  of  authority  I  am  un- 
able to  come  to  the  conclusion  that  the 
physical  dif&culty  of  obstruction  brings 
the  right  to  lateral  support  within  the 
cases  of  Webh  v.  Bird  (19),  Ghasemore  v. 
Bichards  (30)  and  Sturges  v.  Bridgman 
(35)  ;  for,  if  those  cases  applied,  the 
right  to  lateral  support  could  not  be  ac- 
quired at  all  by  mere  enjoyment,  however 
long  continued ;  and  in  my  opinion  the 
authorities  to  which  I  have  referred 
clearly  estabhsh  that  it  can  be  so  acquired 
under  circumstances  to  which  I  propose 
now  to  allude. 

The  authorities  already  referred  to 
appear  to  me  to  establish  that  a  right  to 
lateral  support,  although  not  within  the 
Prescription  Act,  and  although  in  many 
respects  unlike  a  right  to  light,  can  be  ac- 
quired in  the  same  way  and  under  the  same 
circumstances  as  a  right  to  light  could  be 
acquired  before  that  Act  passed.  A  care- 
ful study  of  those  authorities  has  driven 
me  to  this  conclusion,  from  which  I  see 
DO  escape. 

Without  going  over  the  cases  so  ex- 
haustively examined  and  discussed  in  the 
Courts  below  it  will  be  sufficient,  after 
the  observations  already  made,  to  say  that 
the  view  taken  by  Lords  Justices  Cotton 
and  Thesiger  on  the  mode  of  acquiring  a 
right  to  light  independently  of  the  Prescrip- 
tion Act  appears  to  me  to  be  more  correct 

(35)  48  Law  J.  Kep.  Chanc.  785;  Law  Rep.  11 
Ch.  D.  862. 
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than  the  views  taken  by  Mr.  Justice  Lush 
on  the  one  side,  and  by  the  Lord  Chief 
Justice  Cockbum,  Mr.  Justice  Mellor 
and  Lord  Justice  Brett  on  the  other. 
The  absence  in  fact  of  a  grant,  meaning 
thereby  a  deed  under  seal,  cannot  in  my 
opinion  be  conclusive  against  the  plaintiff. 
An  agreement  for  valuable  consideration, 
though  not  under  seal,  is  sufficient  to 
create  a  right  to  an  easement,  and  for  the 
purpose  of  creating  a  lawful  user  is  as 
good  as  a  deed.  Again,  assent  or  acquies- 
cence on  the  part  of  the  defendants  to  the 
erection  of  the  plaintiff's  building  with  a 
knowledge  of  its  peculiar  mode  of  con- 
struction would,  in  the  absence  of  any 
deed  under  seal,  entitle  the  plaintiff  to 
maintain  this  action  —  see  Broum  v. 
Windsor  (36). 

The  theory  of  an  implied  grant  was  in- 
vented as  a  means  to  an  end.  It  afforded 
a  technical  common  law  reason  for  not 
disturbing  a  long- continued  open  enjoy- 
ment. But  it  appears  to  me  contrary  to 
the  reason  for  the  theory  itself  to  allow 
such  an  enjoyment  to  be  disturbed  simply 
because  it  can  be  proved  that  no  grant 
was  ever  in  fact  made.  If  any  lawful 
origin  for  such  an  enjoyment  can  be  sug- 
gested the  presumption  in  favour  of  its 
legality  onght  to  be  made.  Nor  am  I 
aware  of  any  instance  in  the  equity 
reports  in  which  it  has  been  held  that  an 
easement  openly  and  uninterruptedly 
enjoyed  for  twenty  years  has  been  de- 
stroyed simply  by  proof  that  no  grant 
under  seal  was  ever  in  fact  made.  The 
theory  of  an  implied  grant,  as  distin- 
gaished  from  a  legal  presumption  of  some 
lawful  origin,  is,  in  my  opinion,  untenable 
and  practically  misleading,  especially  now 
that  principles  of  equity  as  well  as  of  law 
have  to  be  applied  both  to  trials  with 
juries  and  to  trials  without. 

I  feel  a  difficulty  in  saying  that  ac- 
quiescence on  the  part  of  the  defendant 
is  essential  to  the  acquisition  by  the  plain- 
tiff of  a  right  to  support.  No  one  can 
be  properly  said  to  acquiesce  in  what  he 
cannot  prevent ;  and  it  rarely  happens 
that  the  use  of  land  for  latei^  support 
can  be  practically  prevented.  Express  dis- 
sent— that  is,  an  express  protest — would 

(36)  1  Cr.  &  J.  20. 
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no  donbt  negative  assent;  and,  if  ac- 
quiescence by  the  owner  of  the  servient 
tenement  is  essential  to  the  acquisition  of 
aright  to  lateral  support,  a  protest  by  him 
ought  to  be  sufficient  to  prevent  its  ac- 
quisition. But  I  can  find  no  trace  of  any 
authority  to  the  effect  that  a  protest 
would  suffice  for  the  purpose  in  this  case 
any  more  than  in  other  cases  more  or  less 
similar ;  and  I  understand  Oross  v.  Leuns 
(22)  to  be  an  authority  against  the  suffi- 
ciency of  a  protest  in  a  case  of  light. 
Further,  it  is  difficult  to  see  why  a  pro- 
test should  be  required  to  preserve  a 
right  which  is  not  being  infringed.  A 
protest  is  evidence  of  dissent,  but  nothing 
more,  and  until  it  is  shewn  that  assent 
is  important,  dissent  cannot  be  of  any 
avail. 

The  only  way  in  which  I  can  reconcile 
the  authorities  on  this  subject  is  to  hold 
that  a  right  to  lateral  support  can  be  ac- 
quired in  modem  times  by  an  open  un- 
interrupted  enjoyment  for  twenty  years, 
and  that  if  such  an  enjoyment  is  proved 
the  right  will  be  acquired  as  against  an 
owner  in  fee  of  the  servient  tenement, 
unless  he  can  shew  that  the  enjoyment 
has  been  on  terms  which  exclude  the  ac- 
quisition. Whether  he  has  assented  or 
not,  even  if  he  has  dissented,  appears  to 
me  immaterial,  unless  ho  has  disturbed 
the  continued  enjoyment  necessary  to  the 
acquisition  of  the  right.  In  the  absence 
of  uninterrupted  open  enjoyment  the 
right  cannot  be  acquired,  and  the  answer 
to  your  Lordships'  second  question  ap- 
pears to  me  to  turn  on  whether  tlie  enjoy- 
ment in  this  particular  case  was  open  ;  and 
this  again  appears  to  me  to  be  a  question  of 
fact  which  ought  to  have  been  left  to  the 
iury.  The  learned  Judge  who  tried  the  case 
considered  that  as  the  plaintiff's  building 
was  openly  built  and  enjoyed,  it  followed 
that  he  had  openly  enjoyed  the  support 
which  he  in  fact  had  had.  I  do  not  think 
that  this  is  a  necessary  inference  ;  for  the 
building  was  very  peculiarly  constructed, 
and  I  agree  with  the  Lords  Justices  Cotton 
and  Thesiger  that  the  jury  should  have 
had  their  attention  called  to  this  point,  and 
have  been  asked  whether  the  plaintiff*  bad 
in  fact  openly  enjoyed  the  support,  the 
right  to  which  he  claimed.  My  answers 
to  the  third,  fourth  and  fifth  questions 
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will  shew  more  fully  what  I  mean  hen 
to  convey. 

Open  enjoyment  of  the  lateral  support, 
a  right  to  which  is  claimed,  is  in  my 
opinion  a  condition  of  the  acquisition  of 
the  right,  because  by  English  law  a  right 
to  lateral  support  for  a  building  is  treated 
as  an  easement ;  and  easements  cannot  be 
acquired  unless  their  enjoyment  has  been 
open.  The  necessity  for  open  enjoyment 
in  cases  of  lateral  support  is  stated  in  or 
to  be  inferred  from  the  language  of  the 
decisions  in  Hide  v.  Thomborottgh  (7), 
Oayford  v.  Niclwlls  (10),  Partridge  v.  Scdt 
(9)  and  Humphries  v.  Brogden  (1). 
Moreover  the  reason  for  requiring  open 
enjoyment  exists,  although  it  is  not  so 
cogent  or  obvious  in  the  case  of  lateral 
support  as  it  is  in  the  case  of  other  ease- 
ments, the  acquisition  of  which  can  be 
more  easily  prevented. 

In  answer  to  your  Lordships'  third  and 
fourth  questions,  for  the  reasons  already 
given  I  am  of  opinion  that  it  is  incum- 
bent on  the  plaintiff  to  prove  an  open 
enjoyment  of  the  right  he  claimed.  But 
if  he  proves  such  open  enjoyment  it  is 
not,  in  my  opinion,  necessary  for  him  to 
adduce  further  evidence  to  prove  that  the 
defendants  or  their  predecessors  in  title 
had  knowledge  or  notice  of  the  altenu 
tions  made  in  1849,  or  of  the  effect  of 
such  alteration s,  in  order  to  make  the 
damages  done  by  their  act  in  removing 
the  lateral  support  after  the  lapse  of 
twenty-seven  years  an  actionable  wrong. 
What  is  proof  of  open  enjoyment  will 
appear  from  my  answer  to  the  next 
question. 

In  answer  to  your  Lordships'  fifth 
question,  for  the  reasons  already  stated  1 
am  of  opinion  that  the  course  taken  by 
the  learned  Judge  at  tho  trial  in  directing 
a  verdict  for  the  plaintiff  was  not  correct 
He  ought  to  have  left  the  jury  to  decide 
the  question  of  open  enjoyment  by  the 
plaintiff  of  the  right  he  claimed.  In 
order  to  make  this  question  intelligible  to 
a  jury  they  should  be  told  that  they 
ought  to  consider  that  the  plaintiff  had 
openly  enjoyed  all  that  support  which 
any  reasonably  competent  person,  seeing 
the  ground  and  the  plaintifi^s  buildiog 
(bat  knowing  nothing  of  its  peculiarities), 
would  infer  it  required  when  used  for  tl^ 


MICHAELBiAS  1880  to  MICHAELMAS  1881. 


Vol.  50.] 

Commimoners  of  Works  and  Public  BuildingB  v. 

purposes  for  which  it  was  apparently 
constructed  and  adapted ;  bnt  any  sup- 
port which  in  fact  the  building  might 
require  beyond  this  ought  not  to  be  con- 
sidered as  openly  enjoyed,  unless  the 
necessity  for  such  additional  support  was 
in  fact  known  to  the  defendants  or  their 
predecessors  in  title.  In  the  great  majority 
of  cases  the  existence  and  nature  of  the 
building  will  render  it  unnecessary  to  in- 
vestigate such  a  question  as  this  ;  for  it 
is  only  in  cases  of  an  unusual  character 
that  a  building  requires  more  support 
than  any  competent  person  seeing  it 
would  suppose.  But  in  my  opinion  the 
plaintiff's  building  in  this  case  was  so 
peculiarly  constructed  as  to  render  it 
quite  possible  for  the  defendants  to  prove, 
first,  that  the  plaintiff  had  enjoyed  more 
support  than  anyone  would  infer  from 
the  nature  and  character  of  his  building ; 
and,  secondly,  that  the  building  fell  by 
reason  of  the  withdrawal  of  such  extra 
support,  which,  although  enjoyed  in  fact, 
had  not  been  enjoyed  openly  or  to  the 
knowledge  of  the  defendants  or  their  pre- 
decessors in  title.  If  the  defendants  had 
succeeded  in  proving  these  points  they 
would  in  my  judgment  have  been  entitled 
to  a  verdict ;  and  it  is  because  they  had 
no  opportunity  of  giving  such  proof  that 
I  think  there  ought  to  be  a  new  trial. 

A  direction  to  the  jury  to  the  effect 
above  mentioued  would  not  only  be  in 
accordance  with  law,  as  I  understand  it, 
but  would  also,  I  think,  be  free  from 
practical  difficulties  or  objections ;  for 
it  comes  to  this,  that,  speaking  generally 
and  excludiog  cases  of  settled  estates  and 
other  anomsJous  cases,  the  owner  of  a 
house  which  has  existed  for  twenty  years 
is  entitled  to  such  support  as  anyone 
acquainted  with  building  can  see  the  house 
requires,  but  not  to  more  unless  he  can 
shew  actual  notice  of  enjoyment  of  more. 

Lopes,  J. — My  answers  to  the  questions 
put  to  me  by  your  Lordships  are  the  same 
as  those  contained  in  the  judgment  of  my 
brother  Lindley,  and  I  give  them  after 
having  carefully  perused  and  considered 
the  opinion  he  has  read  to  your  Lordships, 
and  for  the  reasons  stated  in  it. 

Manistt,  J. — I  concur  in  the  opinions 
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expressed  by  my  learned  brothers  Pollock 
and  Field  in  answer  to  all  the  questions 
submitted  by  your  Lordships  to  the 
Judges.  Nevertheless  I  think  it  right  to 
make  some  supplementary  observations  of 
my  own  with  reference  to  the  first,  second, 
and  fifth  questions,  each  of  which  ought, 
in  my  opinion,  to  be  answered  in  the 
affirmative.  I  found  that  opinion  on  the 
following  propositions : — 

First.  That  the  right  to  lateral  support 
for  buildings  from  adjacent  soil  is  not  the 
right  to  an  easement  in  or  over  that  soil, 
but  is  a  right  of  property,  namely,  the 
right  of  the  owner  of  the  buildings  to 
enjoy  his  property  free  from  interruption 
by  his  neighbour,  even  though  that  in- 
t^rruption  be  caused  by  acts  done  by  his 
neighbour  in  his  own  land  which  are  in 
themselves  lawful. 

Second.  That  this  is  not  a  natural  right 
but  a  right  of  property,  which  when  ac- 
quired is  of  the  same  character  as  a  natural 
right. 

Third.  That  a  house,  or  building,  which 
has  stood  for  upwards  of  twenty  years,  is 
in  the  eye  of  the  law  an  "  ancient "  house 
or  building. 

Fourth.  That  the  law  presumes,  until 
the  contrary  is  proved,  that  the  owner  of 
an  ancient  house,  or  building,  who  has 
enjoyed  it  free  from  interruption  by  a 
neighbouring  proprietor  for  upwards  of 
twenty  years,  has  acquired  the  right  so  to 
enjoy  it  for  the  future. 

Fifth.  That  the  contrary  may  be  proved, 
as  I  shall  afterwards  shew ;  but  the  pre- 
sumption of  law  cannot  be  rebutted  by 
merely  proving  that  no  grant  of  support 
was  in  fact  ever  made  by  the  neighbour- 
ing proprietor. 

In  support  of  these  propositions  I  shall 
consider  in  the  first  place  what  is  the 
true  character  of  the  right  in  question, 
because  it  seems  to  me  that  this  goes  to 
the  root  of  the  case.  And  in  this  I  am 
fortified  by  what  Lord  Justice  Brett  said 
in  giving  judgment  in  the  Court  of  Ap- 
peal in  the  case  now  under  consideration. 
His  Lordship  is  reported  to  have  said, 
'*  The  first  question  to  be  determined  is 
whether  the  right  claimed  is  a  right  of 
property,  for  if  it  is  it  is  unnecessary  to 
enquire  further  in  this  case,  the  plaintiff 
being  clearly  entitled  to  succeed."    His 
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Lordship  having  expressed  that  opinion 
proceeded  to  consider  whether  the  right 
claimed  was  a  right  of  property  or  a  right 
to  an  easement,  and  came  to  the  concln- 
sion  that  it  was  the  right  to  an  easement. 
From  that  conclusion  I  yentnre  respect- 
fully to  differ.  No  donbt  for  man j  years 
the  right  of  lateral  support  for  buildings 
from  adjoining  soil  was  considered  and 
treated  as  the  right  to  an  easement,  and 
consequently  in  order  to  maintain  the 
right  the  fiction  of  a  lost  grant  was  re- 
sorted to,  and  juries  were  directed  that 
they  ought  to  find  as  a  fact  that  which 
they  and  everyone  else  knew  was  not  the 

The  right  was  sometimes  called  an  **  ease- 
ment" simpluyUer,  sometimes  a  '*  negative 
easement,"  but  in  1857,  in  the  case  of 
Bowbotham  v.  Wilson  (2),  in  the  Exche- 
quer Chamber,  Justices  Gresswell  and 
Williams,  and  Barons  Martin  and  Watson, 
expressed  a  strong  opinion  that  it  was 
one  of  the  ordinary  rights  of  property  and 
not  an  easement.  Baron  Bramwell  said, 
<*  After  a  house  has  stood  for  twenty 
years  it  acquires  a  right  to  support  from 
adjoining  land.'' 

The  case  of  Boncmi  v.  Backhouae  (12) 
was  decided  by  the  Court  of  Queen's 
Bench  in  the  following  year  (1858).  The 
right  claimed  in  that  case  and  the  mode 
of  acquiring  it  were  in  all  material  cir- 
cumstances identical  with  those  in  the 
present  case,  and  the  four  eminent  and 
learned  Judges  who  heard  it  were  unani- 
mously of  opinion  that  the  right  of  lateral 
support  for  an  ancient  house  from  neigh- 
bouring soil  is  not  an  easement  acquired 
by  grant,  but  a  proprietary  right,  which 
may  be  acquired  by  uninterrupted  enjoy- 
ment for  upwards  of  twenty  years.  Lord 
Campbell,  in  giving  judgment,  said,  "  I 
agree  in  the  opinion  that  the  right  of 
support  which  the  plaintiffs  claim  is  a 
natural  right  of  property  to  be  presumed 
till,  as  in  Bowbotham  v.  WiUan  (2),  evi- 
dence is  given  to  rebut  that  presumption, 
and  that  such  a  right  is  not  to  be  con- 
sidered an  easement  or  servitude  arising 
from  grant."  Mr.  Justice  Coleridge  said, 
*'  It  seems  to  me  that  the  interest  which 
the  plainti£&  allege  in  themselves,  and  to 
have  been  injured  by  the  defendant^  is  in 
the  nature  of  a  right  growing  out  of 
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ownership,  or  incident  to  the  ownership, 
of  land,  and  not  an  easement  on  the  land  of 
another  arising  from  grant  or  in  any  other 
way."  Mr.  Justice  Erie  said,  "  Upon  the 
fisusts  as  stated  by  my  brother  Wightman 
I  am  of  opinion  that  the  right  to  support 
is  one  of  the  ordinary  rights  of  property, 
and  not  an  easement  or  right  acquired  by 
gfrant  or  otherwise."  Mr.  Justice  Wight- 
man  said,  "  Upon  consideration  of  all  the 
cases  it  appears  to  me  that  the  cause  of 
action  in  such  a  case  as  the  present  is 
founded  upon  a  breach  of  duty  on  the 
part  of  the  defendant,  by  so  using  his  own 
property  as  to  injure  that  of  his  neigh- 
bour, and  not  upon  any  right  of  the 
plaintiffs  to  an  easement  in  or  upon  or 
over  the  land  of  their  neighbours.  When 
ancient  buildings  are  standing  upon  the 
plaintiffs'  land,  the  defendant  must  take 
care  not  to  use  his  own  land  in  such  a 
manner  as  to  iinure  them." 

The  learned  Judges,  though  nnanimons 
as  to  the  character  of  the  right  claimed 
and  the  mode  of  acquiring  itj  differed  as 
to  the  effect  of  the  Statute  of  Limitations, 
three  of  them  being  of  opinion  that  the 
statute  began  to  run  from  the  time  when 
the  adjacent  soil  was  removed ;  the  fourth 
(Mr.  Justice  Wightman)  holding  that  it 
did  not  begin  to  run  till  the  plaintiffs' 
house  was  injured,  and  accordingly  judg- 
ment was  given  for  the  defendants.  The 
case  was  taken  upon  appeal  to  the  Exche- 
quer Chamber.  It  was  argued  before 
Justices  Willes .  and  Byles,  and  Barons 
Martin,  Bramwell  and  Watson,  the  three 
Barons  being  three  of  the  Judges  who 
expressed  the  opinion  to  which  I  have 
already  adverted  in  Bowbotham  v.  WHaon 
(2).  The  Court  unanimously  gave  judg- 
ment for  the  plaintiffs,  affirming  the 
judgment  of  the  Queen's  Bench  as  to  the 
plaintiffs'  right  to  support^  but  reversing 
it  on  the  ground  that  the  Statute  of 
Limitations  was  not  a  bar  to  the  action, 
as  it  would  have  been  if  the  right  claimed 
had  been  that  of  an  easement.  In  de- 
livering the  judgment  of  the  Exchequer 
Chaml^r  Mr.  Justice  Willes  said,  "  The 
right  to  support  of  land  and  the  right  to 
support  of  buildings  stand  upon  different 
footings  as  to  the  mode  of  acquiring 
them  . . .  ;  but  the  character  of  the  rights 
when  acquired  is  in  each  case  the  same.'* 
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Boiwmi  y.  Bachhotue  (12)  came  before 
this  Honse  by  way  of  appeal  in  1869. 
The  jadgpnent  of  the  Exchequer  Chamber 
was  affinned.  In  giving  judgment  Lord 
Wenslejdale  said,  "  I  think  it  perfectly 
clear  that  the  right  in  this  case  is  not  in 
the  nature  of  an  easement,  but  that  the 
right  was  to  the  enjoyment  of  his  own 
property,  and  that  the  obligation  was 
oast  upon  the  owner  of  the  neighbouring 
property  not  to  interrupt  that  enjoyment." 

But  for  opinions  expressed  to  the  con- 
trary by  very  learned  and  eminent  Judges 
in  the  GoiuHs  below,  in  the  case  now 
under  consideration,  I  should  have 
thought  that  the  character  of  the  right 
claimed  and  the  mode  of  acquiring  it  were 
settled  and  conclusively  established  by 
the  cases  of  Bowbothcm  v.  Wilson  (2) 
and  Bonomi  v.  Backhouse  (12)  ;  and  I  can- 
not help  thinking  that  the  opinions  of  the 
two  very  learned  Judges  (the  late  Lord 
Chief  Justice  of  England  and  Lord  Jus- 
tice Brett)  who  delivered  judgments  in 
&your  of  the  defendants  in  the  present 
case  must  have  been  founded  upon  a  mis- 
conception of  the  facts  which  existed  in 
the  case  of  Bonomi  v.  Baokhotise  (12).  I 
proceed  to  state  my  reasons  for  thiiOdng 
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In  Angus  v.  Dalton  the  late  Lord  Chief 
Justice  Cockbum  is  reported  to  have 
said,  "  The  mining  cases,  such  as  ...  . 
Bowbotham  v.  Wilson  (2)  and  Bonomi  v. 
Backhouse  (12),  are  not  at  all  in  point. 
The  right  of  support  there  claimed  was 
not  of  lateral  but  of  vertical  support,  and 
was  not  in  the  nature  of  an  easement  but 
of  a  proprietary  right,  the  right  of  the 
owner  of  the  surface  land  to  have  the 
support  of  the  strata  below  as  of  absolate 
right  independently  of  user  or  of  right 
acquired  by  enjoyment.  This  distinction 
was  expressly  pointed  out  by  Lord  Wens- 
leydale  when  the  case  of  Bonomi  v.  Back» 
house  (12)  was  before  the  House  of 
Lords."  Now  in  Bowbotham  v.  Wilson 
(2)  the  plaintiff  claimed  the  right  of 
both  adjacent  and  subjacent  support. 
The  instrument  under  which  he  acquired 
the  surface  shewed  that  he  was  not  en- 
titled to  either,  and  judgment  was  given 
against  him  upon  that  g^und,  but  the 
iltcto  of  the  Judges  are  in  point. 

In  Bonomi  v.  Backhouse  (12)  the  right 
Vol..  60.— Q.B.,  C.P.  &  ExcH. 
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claimed  was,  as  I  have  already  said,  iden- 
tical  with  that  claimed  in  the  present 
case.     It  was  not  a  claim  to  vertical  sup- 

Jort  as  supposed  by  the  late  Lord  Chief 
ustice,  but  a  claim  to  lateral  support. 
It  was  not  a  claim  by  the  owner  of  the 
surface  land  to  have  the  support  of  the 
strata  below  as  of  absolute  right  inde- 
pendently of  aser  or  of  right  acquired  by 
enjoyment ;  but  it  was  a  claim  to  lateral 
support  of  a  house  and  outbuildings  from 
the  soil  of  the  neighbouring  proprietor 
acquired  by  user  and  enjoyment  for  forty 
years  and  upwards.  In  giving  the  judg- 
ment of  the  Exchequer  Chamber  in 
Bonomi  v.  Backhouse  (12),  Mr.  Justice 
Willes  summed  up  the  whole  case  in 
these  words  :  "  The  plaintiff  was  owner 
of  the  reversion  of  an  ancient  house. 
The  defendant,  more  than  six  years  before 
the  commencement  of  the  action,  worked 
some  coal  mines  280  yards  distant  from 
it.  No  actual  damage  occurred  until 
within  the  six  years.  Question,  Is  the 
Statute  of  Limitations  an  answer  to  the 
action  ?  *'  and  the  Court  held  unanimously 
that  it  was  not.  It  was  in  view  of,  and 
with  reference  to,  the  facts  as  found  by 
the  arbitrator,  and  stated  by  Mr.  Justice 
Willes,  and  not  of  the  facts  as  stated 
by  the  late  Lord  Chief  Justice,  that  Lord 
WensleydaJe  made  the  observations  which 
the  late  Lord  Chief  Justice,  strangely  as 
it  seems  to  me,  relies  upon  as  shewing 
that  the  case  of  Bonomi  v.  Backhouse  (12) 
is  not  in  point. 

Lord  Justice  Brett  in  giving  judgment 
in  the  present  case  said,  "  The  judg- 
ments there  in  Bonomi  v.  Backhouse  (12) 
are  to  be  applied  to  excavations  which 
would  let  down  the  plaintiffs'  land  though 
not  built  upon."  His  Lordship  founds 
that  assumption  on  the  circumstance  that 
there  is  no  reference  in  the  facts  stated 
by  the  arbitrator  or  in  the  arguments  of 
counsel  to  any  distinction  between  the 
support  necessary  for  the  land,  if  it  had 
been  unbuilt  upon,  and  that  necessary 
for  the  buildings.  The  reason  why  no 
such  reference  was  made  (and  this  I 
know  for  a  fact,  having  been  counsel  for 
the  plaintiffs  from  the  commencement  to 
the  conclusion  of  the  case)  was  that  the 
findings  of  the  arbitrator  and  the  argu- 
ments of  counsel  were  confined  to  th(> 
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case  made  by  the  plaintiffs,  namely,  that 
they  were  entitled  to  have  their  ancient 
buildings  supported.  There  is  not  a 
trace  in  the  pleadings,  or  in  the  findings 
of  the  arbitrator,  or  in  the  argpiments 
of  oonnsel,  of  a  claim  to  haye  the  soil 
on  which  the  house  stood  supported  by 
the  adjacent  soil.  Their  case  from  first 
to  last  was  that  their  baildings  were 
ancient — that  is  to  say,  upwards  of 
twenty  years  old — and  that  by  reason  of 
uninterrupted  enjoyment  during  that 
period  they  had  by  law  acquired  the  right 
to  enjoy  them  free  from  interruption 
caused  by  acts  done  by  their  neighbours 
in  the  adjacent  land.  I  am  at  a  loss  to 
understand  why  the  judgments  in  Bonomi 
▼.  Backhouse  (12)  should  be  applied  to  a 
claim  which  was  neyer  made,  and  to  facts 
which  were  not  found,  rather  than  to  the 
claim  which  was  made  and  the  facts  which 
were  found. 

It  only  remains  for  me  to  say  a  few 
words  with  reference  to  the  fifth  question 
submitted  by  your  Lordships  to  the  Judges. 
Assuming  the  right  claimed  to  be  a  right 
of  property  such  as  I  haye  endeayoured 
to  shew  it  is,  and  in  the  absence  of  any 
eyidence  to  the  contrary,  the  law  pre- 
sumes it  to  haye  been  acquired  by  unin- 
terrupted enjoyment  for  twenty  years  and 
upwards,  the  question  arises.  How  may 
the  contrary  be  proyed  ?  To  this  I  answer, 
By  eyidence  explanatory  of  the  user, 
shewing  affirmatiyely  that  the  owner  of 
the  buildings  holds  his  property  subject 
to  the  right  of  the  owner  of  the  subjacent 
or  adjacent  soil  to  take  away  the  support. 
Such  was  the  eyidence  giyen  in  Bow* 
hoiham  y.  WtUon  (2),  The  Duke  of 
Buedeuch  y.  Wakefield  (37),  Aspden  y. 
Seddon  (38),  and  other  cases  which  might 
be  cited  to  the  like  effect. 

It  may  be  that  the  presumption  might 
be  rebutted  in  some  other  way,  such  as 
by  shewing  that  the  owner  of  the  ad- 
jacent or  subjacent  soil  was  under  dis- 
ability during  the  time  when  the  right  of 
support  was  alleged  to  haye  been  acquired. 
It  is  unnecessary  to  express  any  opinion 
on  that  point,  as  no  such  question  arose 

(37)  89  Law  J.  Bep.  Chanc.  441 ;  Law  Bep.  4 
H.L.  877. 

(38)  44  Law  J.  Rep.  Chanc.  359;  Law  Rpp.  10 
Clmnc.  App.  894. 
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in  the  present  case.  If  the  presumption 
be  one  of  law,  it  follows  that  neither 
positiye  acquiescence,  nor  a  grant  of  sup- 
port as  a  matter  of  fisK^t,  by  the  owner  of 
the  neighbouring  soil  is  requisite  for  the 
acquisition  of  the  right  in  question. 

If  the  yiew  I  take  of  the  case  be  correct, 
then  the  long-recognised  right  of  the 
owner  of  an  ancient  house  to  enjoy  it  free 
from  interruption  by  his  neighbour  will 
be  preseryed,  and  it  will  henceforth  be 
based  upon  fact  and  a  sound  principle  of 
law,  instead  of,  as  heretofore,  upon  fiction 
and  unseemly  yerdicts  of  juries. 

Fry,  J. — Before  specifically  replying  to 
the  questions  propounded  by  your  Lord- 
ships, I  think  it  desirable  to  express  the 
yiewB  which  I  entertain  upon  the  general 
subject  of  the  right  of  the  owner  of  a 
building  to  lateral  support  for  that 
building  by  the  land  of  an  adjoining 
proprietor. 

Such  a  right  may  be  created  by  an 
actual  instrument  between  the  twoownerg. 
The  right  being  not  to  a  thing  to  be  done 
or  used  in  the  neighbour's  soil,  but  to  a 
limitation  of  the  user  of  that  soil  by  the 
neighbour  himself,  does  not  lie  in  grant, 
but  would  be  created  by  a  coyenant  by 
the  neighbour  not  to  use  his  own  land  in 
any  manner  inconsistent  with  the  support 
of  the  adjoining  buildings — see  the  judg- 
ment of  Mr.  Juistice  Littledale  in  Moor  y. 
BoAoson  (18)  ;  and  such  a  coyenant  might 
either  be  express  or  might  be  inferred 
from  the  object  and  purport  of  the  in- 
strument, as  in  The  OaJsdonian  Bailway 
Company  y.  Sprot  (16). 

Leaying  the  consideration  of  the  right 
as  constituted  by  actual  contract  be- 
tween  the  parties,  questions  of  great 
difficulty  arise ;  and,  in  respect  to  these, 
I  haye  most  unwillingly  arriyed  at  the 
conclusion  that  principle  and  authority 
are  in  direct  opposition  to  one  another. 

On  principle  it  appears  to  me  that  it 
might  well  be  held  that  eyeiy  man  must 
buud  his  own  house  upon  his  own  land, 
and  that  he  cannot  look  to  support  finMn 
the  land  of  adjoining  proprietors.  Such 
a  principle  would  preyent  the  owner  of  a 
house  from  oyer  acquiring  a  right  to 
lateral  support  except  by  actual  contract. 
An  opposite  yiew  might  be  taken,  for 
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which  also  mnch  reasoD  could  be  given. 
The  right  of  soil  to  support  by  adjoining 
soil  is  given  bj  our  law  as  a  natural  right, 
and  it  might  well  have  been  held  that 
this  natural  right  to  support  carried  with 
it  a  right  to  the  support  of  all  those 
burthens  which  man  is  accustomed  to  lay 
upon  the  soil.  On  this  principle,  the 
right  to  support  would  arise  as  soon  as  the 
house  was  built,  and  would  exist  inde- 
pendently of  user,  consent  or  contract. 
It  might  thus,  it  appears  to  me,  be  rea- 
sonable to  hold  that  a  house  should  never 
have  the  right  of  support,  or  that  it  should 
always  have  it.  But  I  am  unable  to  find 
any  principle  upon  which  to  justify  the 
acquisition  of  the  right  to  support  by  a 
house  independently  of  express  covenant 
or  grant.  For  casting  aside  all  techni- 
calities, I  think  that  the  only  principle 
upon  which  rights  of  a  kind  like  the  one 
in  question  can  be  acquired  is  that  of 
acquiescence.  But  I  further  think  that, 
as  he  who  cannot  prevent  cannot  acquiesce, 
and  as  the  owner  of  adjoining  land  cannot 
prevent  his  neighboar  from  erecting  a 
house  upon  his  own  land,  he  can  never 
be  said  to  have  acquiesced  in  the  con- 
struction of  that  house,  or  in  the  burthen 
which  thence  results. 

Such  are  the  conclusions  to  which  I 
should  be  driven  by  a  consideration  of 
this  question  on  principle. 

When  I  turn  to  the  authorities  of  our 
law  bearing  on  the  subject,  I  find,  as  it 
appears  to  me,  that  it  has  been  decided 
that  an  ancient  house  does  possess  the 
right  in  question ;  that  a  new  house  does 
not  possess  this  right ;  and,  consequently, 
that  the  right  is  one  which  may  be  ac- 
quired independently  of  express  covenant. 
All  the  efforts  which  I  have  made  to  find 
some  principle  upon  which  to  justify  the 
authorities  have  to  my  own  mind  entirely 
foiled. 

I  must  now  consider  somewhat  more  in 
detail  the  views  which  I  have  thus  briefly 
expressed.  In  the  absence  of  express 
stipulation,  rights  of  the  kind  to  which 
the  one  now  in  question  belongs,  can,  in 
my  opinion,  arise  in  law  only  from  one  or 
other  of  two  sources,  namely,  either  as 
incidents  attached  to  property  by  nature 
herself,  or  as  incidents  attached  to  pro- 
perty by  the  force  of  long- continued  user 
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under  circumstances  importing  acquies- 
cence in  such  user. 

There  is  no  doubt  on  the  authorities 
that  as  the  support  of  soil  by  soil  is  in 
fact  a  result  of  nature,  so  the  right  to  such 
support  is  given  by  the  law  as  ex  jure 
naturcBj  and  as  a  proprietary  right.  It 
arises  in  all  its  force  the  moment  two  ad- 
joining pieces  of  land  are  held  by  dif- 
ferent owners  and  has  no  connection  with 
the  user  of  the  land — Humphries  v.  Brog* 
den  (1),  Bowbotham  v.  Wilson  (2).  But 
it  is  equally  clear  on  the  cases  that  the 
right  to  support  of  buildings  by  land  is 
not  a  right  ex  jure  natures^  but  must  arise 
by  grant,  or,  as  I  think,  more  accurately 
speaking,  by  covenant.  "  Bights  of  this 
sort,''  said  the  Court  of  Exchequer,  in 
reference  to  the  right  of  support  of  a 
house,  ''  if  they  can  be  established  at  all, 
must,  we  think,  have  their  origin  in 
grant.'*  See  Partridge  v.  8coU  (9),  and 
to  the  like  effect  are  the  judgments  of  the 
Queen's  Bench  in  Humphries  v.  Brogden 
(1),  and  of  the  Exchequer  Chamber  in 
Bonomi  v.  BackJumse  (12). 

That  the  right  in  question  may  be  ac- 
quired, even  where  no  instrument  creating 
it  is  shewn,  is  established  as  a  matter  of 
positive  law  by  a  series  of  authorities 
which  appear  to  determine,  first,  that  the 
owner  of  an  ancient  building  has  a  right 
of  action  against  the  owner  of  land  ad- 
joining, if  he  disturb  his  land  so  as  to 
take  away  the  lateral  support  previously 
afforded  by  that  land ;  and  secondly,  that 
the  owner  of  a  new  building  has  no  such 
right.  The  cases  on  these  points  are  so 
fully  cited  and  discussed  by  Mr.  Justice 
Lush  in  the  Queen's  Bench  Division,  and 
by  Lord  Justice  Thesiger  in  the  Court  of 
Appeal,  that  it  will  be  sufficient  to  refer 
to  these  judgments  for  their  details. 
Suffice  it  to  add  that  the  authorities, 
commencing  in  the  year  1803,  include 
rulings  at  nisi  prius  by  Lord  Ellen* 
borough.  Lord  Wensleydale  and  the  late 
Lord  Chief  Justice  of  England;  an  ex- 
pression of  opinion  by  Lord  Blackburn, 
and  judgments  by  the  Courts  of  Ex* 
chequer  and  Common  Pleas  which  assert 
or  involve  the  propositions  referred  to; 
and,  though  no  clear  authority  of  an 
earlier  date  is  found,  the  distinction  be- 
tween a  new  and  an  old  house  as  regarda 
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the  rights  to  support  appears  to  be  hinted 
at  in  the  cases  of  Wilde  v.  Mvnsterley  (4) 
and  of  Palmer  v.  Fleshees  (6). 

These  cases  constitute  a  body  of  antho* 
rity  which,  in  my  opinion,  mnst  be  re- 
garded as  conclusive  that,  according  to 
the  law  of  England,  an  ancient  house 
possesses  a  right  to  support  from  the 
adjoining  soil ;  and,  therefore,  I  answer 
your  Lordships'  first  question  in  the 
affirmative. 

From  what  I  have  said  it  follows  that 
a  right  to  support  may,  according  to  our 
law,  be  acquired  independently  of  express 
contract ;  and,  in  order  to  answer  your 
Lordships'  second  question,  it  becomes 
essential  to  enquire  on  what  principle,  in 
what  time  and  under  what  circumstances 
it  may  be  so  acquired.  Mere  lapse  of 
time  can  never,  it  appears  to  me,  on  any 
intelligible  principle,  confer  a  right  not 
previously  possessed;  though  lapse  of 
time  accompanied  by  inaction,  where 
action  ought  to  be  taken,  may  well  have 
such  a  result.  '*  Mere  lapse  of  time," 
said  Chief  Justice  Dallas  in  dray  v.  Bond 
(39),  '*  will  not  of  itself  raise  against  the 
owner  the  presumption  of  a  grant.  When 
lapse  of  time  is  said  to  affora  such  a  pre- 
sumption, the  inference  is  also  drawn 
fromaccompanyingflEbcts."  Strictly  speak- 
ing, the  right  in  question  cannot,  I  think, 
be  prescribed  for ;  for  it  is  common  learn- 
ing  that  prescription  can  only  be  for 
incorporeal  hereditaments,  "and  cannot 
be  for  a  thing  which  cannot  be  raised 
by  grant"  {Blackstone*8  OommerUaries^ 
bk.  ii.  c.  17)  ;  and,  as  I  have  already 
shewn,  the  right  in  question  does  not,  in 
my  opinion,  lie  in  grant. 

But  leaving  such  technical  questions 
aside,  I  prefer  to  observe  that  in  my 
opinion  the  whole  law  of  prescription 
and  the  whole  law  which  governs  the 
presumption  or  inference  of  a  grant  or 
covenant  rest  upon  acquiescence.  The 
Courts  and  the  Judges  have  had  recourse 
to  various  expedients  for  quieting  the 
possession  of  persons  in  the  exercise  of 
rights  which  have  not  been  resisted  by 
the  persons  against  whom  they  are 
exercised,  but  in  all  cases  it  appears  to 
me  that  acquiescence  and  nothing  else  is 
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the  principle  upon  which  these  expedients 
rest.  It  beoomes  th^i  of  tiie  highest 
importance  to  consider  of  what  ingre- 
dients aoquieaoenoe  consists.  In  many 
cases,  as,  for  instance,  in  the  case  of  thii 
acquiescence  which  creates  a  right  of 
way,  it  will  be  found  to  involve,  fiiist^  the 
doing  of  some  act  by  one  man  upon  the 
land  of  another ;  secondly,  the  alxenoe  of 
right  to  do  that  act  in  the  person  doing 
it;  thirdly,  the  knowledge  of  ike  person 
affected  by  it  that  the  act  is  done ;  fourthly , 
the  power  of  the  person  affected  by  the 
act  to  prevent  such  act  either  1^  act  on 
his  part  or  bv  action  in  the  CouiiiS  ;  and, 
lastly,  the  abstinence  by  him  from  any 
such  interference  for  such  a  length  of 
time  as  renders  it  reasonable  for  the 
Courts  to  say  that  he  shall  not  afterwards 
interfere  to  stop  the  act  being  done.  In 
some  other  cases,  as,  for  example,  in  the 
case  of  lights,  some  of  these  ingredients 
are  wanting ;  but  I  cannot  imagine  any 
case  of  acquiescence  in  which  there  is  not 
shewn  to  be  in  the  servient  owner — first, 
a  knowledge  of  the  acts  done ;  secondly, 
a  power  in  him  to  stop  the  acts  or  to  sae 
in  respect  of  them ;  and  thirdly  an  absti- 
nence on  his  part  from  the  exercsiae  of 
such  power.  That  such  is  the  nature  of 
acquiescence  and  that  such  is  the  ground 
upon  which  presumptions  or  inferences 
of  grant  or  covenant  may  be  made  ^- 
pears  to  me  to  be  plain,  both  from  reason, 
from  maxim  and  from  the  cases. 

As  regards  the  reason  of  the  case,  it  is 
plain  good  sense  to  hold  that  a  man  who 
can  stop  an  asserted  right  or  a  continued 
user  and  does  not  do  so  for  a  long  time 
may  be  told  that  he  has  lost  his  right  by 
his  delay  and  his  negligence,  and  every 
presumption  should  therefore  be  made  to 
quiet  a  possession  thus  acquired  and 
enjoyed  by  the  tacit  consent  of  the  suf- 
ferer. But  there  is  no  sense  in  binding 
a  man  by  an  enjoyment  he  cannot  preventi 
or  quieting  a  possession  which  he  oould 
never  disturb. 

''Qui  non  prohibet  quod  prohibere 
potest,  assentire  videtur "  (2  Ocike  ImH* 
UUes^  305),  jper  Parke,  B.,  in  Morgan  v. 
Thomas  (40) ;  ''  Contra  non  valentem 
agere,  nulla  currit  prsBSoriptio  *'  {Poikier, 

(40)  8  Ezch.  Bep.  803 ;  22  Law  J.  Bep.  Bah. 
152. 


MICHASLMAS  1880  to  MlCfiAEtMAS  1881. 


Vol,  60.] 

CommiBnonen  qf  Works  and  fubUo  Buildmgt  r. 

TrofUe  dee  Obligations^  pt.  iii.  c.  yiii.  art. 
2,  §  2 ;  Broom's  Maxims  (5th  ed.)  903), 
— are  two  maxims  which  show  that 
prescription  and  assent  are  only  raised 
where  there  is  a  power  of  prohibition. 

And  again,  the  cases  of  OJiasemore  v. 
Bicharda  (30),  Webb  v.  Bird  (19)  and 
Si/urges  ▼.  Bridgnicm  (35),  have  estab- 
lished a  principle  which  was  stated  by 
Mr.  Justice  Willes  in  Webb  v.  Bird  (19) 
in  these  terms:  After  allnding  to  the 
law  relative  to  lights  as  exceptional,  he 
proceeded :  ''In  general  a  man  cannot 
establish  a  right  by  lapse  of  time  and  ac^ 
quiescence  against  his  neighbour,  unless 
he  shews  that  the  party  against  whom 
the  right  is  acquired  might  have  brought 
an  action  or  done  some  act  to  put  a  stop 
to  the  claim  without  an  unreasonable 
waste  of  labour  and  expense."  "  Consent 
or  acquiescence,"  said  Lord  Justice 
Thesiger,  in  delivering  the  judgment  of 
the  Court  of  Appeal  in  Siurges  v.  Bridg- 
man  (85),  "  of  the  owner  of  the  servient 
tenement  lies  at  the  root  of  prescription 
and  of  the  fiction  of  a  lost  grant,  and 
hence  the  acts  or  user  which  go  to  the 
proof  of  either  the  one  or  the  other,  must 
be,  in  the  language  of  the  civil  law, '  nee  vi 
nee  clam  nee  precario/  for  a  man  cannot, 
as  a  general  rule,  be  said  to  consent  to  or 
acquiesce  in  the  acquisition  by  his  neigh- 
bour of  an  easement  through  an  enjoy- 
ment of  which  he  has  no  knowledge, 
actual  or  constructive,  or  which  he  con- 
tests and  endeavours  to  interrupt,  or 
which  he  temporarily  licenses.  It  is  a 
mere  extension-  of  the  same  notion,  or 
rather  it  is  a  principle  into  which  by 
strict  analysis  it  may  be  resolved  to  hold 
that  an  enjoyment  which  a  man  cannot 
prevent  raises  no  presumption  of  consent 
or  acquiescence." 

Assuming  such  to  be  the  true  grounds 
and  principles  of  acquiescence,  I  next 
enquire  how  they  can  be  applied  to  the 
question  of  the  right  of  a  house  to  be 
supported  by  the  adjoining  land. 

It  has  been  argued  at  your  Lord- 
ships' bar  that  the  doctrine  applies  in 
its  simplest  form  to  the  right  in  question ; 
for  it  has  been  contended  that  the  act  of 
building  a  house  on  one  piece  of  land 
which  derives  lateral  support  from  the 
adjoining  soil  of  a  difEerent  owner  is  both 
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actionable  and  preventible,  and  that, 
therefore,  time  constitutes  a  valid  bar. 
Is  such  a  building  actionable  P  I  think 
not.  The  lateral  pressure  of  a  heavy 
building  on  soft  ground  which  causes  an 
ascertainable  physical  disturbance  in  a 
neighbour's  soil  would  no  doubt  be  tres- 
pass ;  but  no  one  ever  heard  of  an  action 
for  the  mere  increment  caused  by  reason 
of  a  new  building  to  the  pre-existing 
lateral  pressure  of  soil  on  soil,  producing 
no  ascertainable  physical  disturbance. 
If  that  were  the  law  no  one  could  rightly 
build  on  the  edge  of  his  land,  unless  he 
built  upon  a  rock ;  and  yet  the  building 
of  waUs  and  other  structures  on  the 
borders  of  land  is  universally  recognised 
as  lawful.  Nay  more,  any  erection  of  a 
house  would  give  a  right  of  action  not 
only  to  the  adjoining  neighbours,  but  to 
every  owner  of  land  within  the  unascer- 
tainable  area  over  which  the  increase  of 
pressure  must,  according  to  the  laws  of 
physics,  extend.  Such  an  increase  of 
pressure  when  unattended  with  ascer- 
tainable physical  consequence  is,  in  my 
opinion,  one  of  those  minima  of  which 
the  law  takes  no  heed.  The  distinction 
between  the  principles  applicable  to  water 
collected  into  visible  streams  and  that 
running  in  invisible  ones  through  the 
ground,  affords  a  very  good  analogy  to 
the  distinction  which  I  draw  between  the 
pressure  of  an  adjoining  house  which 
produces  a  visible  displacement  of  the 
soil,  and  that  which  produces  no  visible 
or  ascertainable  result,  but  is  only  a 
matter  of  inference  from  physical  science 
or  subsequent  experiment. 

Is  the  support  of  the  house  by  the 
adjoining  soil  preventible  P  I  think  not. 
It  is  of  course  physically  possible  for  one 
man  so  to  excavate  his  own  soil  as  to  let 
down  his  neighbour's  building,  and  a  man 
may  or  may  not  have  occasion  to  exca- 
vate his  own  land  for  his  own  purposes, 
but  such  an  excavation  for  the  sole  pur- 
pose of  letting  down  a  neighbour's  house 
is  of  so  expensive,  so  difficult,  so  churlish 
a  character,  that  it  is  not  reasonably  to 
be  required  in  order  to  prevent  the  ac- 
quisition of  a  right.  In  feict,  in  the  case 
of  adjoining  houses,  it  would  be  to  re- 
quire a  man  to  destroy  his  own  property 
in  order  to  protect  his  rights  to  it. 
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Iii  the  case  of  air,  it  is  physically  pos- 
sible for  the  adjoining  owners  to  bnild  a 
lofty  wall  round  a  windmill  and  shut  oat 
the  access  of  air ;  and  in  the  case  of 
nndergronnd  water  it  wonld,  at  least  in 
some  cases,  bo  physically  possible  to  con- 
struct a  Water-tight  barrier  through  all 
the  water-bearing  strata  of  the  soil ;  but 
such  acts  would  require  such  an  un- 
reasonable waste  of  time  and  money  that 
the  not  doing  of  them  has  been  held  to 
import  no  acquiescence  in  the  flow  of  air 
and  water  respectively — Ohasemore  v. 
Richards  (30)  and  Webb  v.  Bird  (19). 

If  the  building  of  a  house  by  one  man 
which  derives  support  from  the  adjoining 
land  is  neither  actionable  nor  preventible 
by  the  owner  of  the  adjoining  soil,  it 
seems  difficult  to  see  on  what  principle 
a  covenant  as  to  the  user  of  his  own  soil 
can  be  inferred  against  the  man  who  can 
do  nothing. 

The  right  to  support  and  the  rights  to 
the  access  of  light  and  air  are  very  similar 
the  one  to  the  other,  and  are  broadly 
distinguished  from  most  other  easements 
or  analogous  rights.  They  are  negative 
as  contrasted  with  affirmative  easements. 
They  are  analogous  with  servitutes  ne 
facias  in  the  civil  law.  Sach  rights  when 
they  arise  spring  not  from  acts  originally 
actionable  or  unlawful  on  the  part  of  the 
dominant  owner,  but  from  acts  done  on 
his  own  land  and  within  his  own  rights  ; 
they  confer  on  the  dominant  owner  not 
the  right  to  use  the  subject,  but  a  right 
to  forbearance  on  the  part  of  the  owner 
from  using  the  subject — that  is,  they 
create  an  obligation  on  the  owner  of  the 
servient  tenement  not  to  do  anything  on 
his  own  land  inconsistent  with  a  parti- 
cular user  of  the  dominant  tenement — 2 
Austin,  836  (3rd  ed.).  They  rest  on  a 
presumption  or  inference  not  of  a  grant 
by  the  neighbour  of  a  right  to  do  some- 
thing on  the  grantor's  land,  but  of  a 
covenant  by  the  owner  not  to  do  some- 
thing on  his  own  land. 

It  is  difficult  in  principle  to  see  how 
such  rights  can  arise  from  the  doing  of 
lawful  acts  on  the  dominant  tenement, 
except  in  the  few  cases  where  the  owner 
of  the  servient  tenement  can  both  law- 
fully and  with  reasonable  ease  interfere 
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to  prevent  the  continued  user  by  his 
neighbour. 

The  close  likeness  between  the  right  to 
support  and  to  light  has  been  mudi 
pressed  on  your  liordships  as  a  reason 
for  inferring  a  right  to  support  by  ana- 
logy with  the  cases  which  before  the 
Prescription  Act  established  the  right  to 
light.  The  peculiarity  of  these  cases  is 
that  the  Courts  required  the  servient 
owner  to  submit  to  the  acquisition  of  the 
right  by  his  neighbour  or  to  signify  his 
dissent  by  puttine  up  an  actual  obstruc- 
tion. **  If  his  neighbour  objects  to  them " 
(that  is,  to  the  windows),  said  Mr.  Justice 
Bayley  in  Gross  v.  Lewis  (22),  "  be  may 
put  up  an  obstruction,  but  that  is  his 
only  remedy."  This  rule  as  to  liriit 
appears  to  have  arisen  without  any  roll 
discussion  in  the  Courts  of  the  principle 
on  which  it  rests.  But  it  is  plain  toat 
the  erection  of  an  obstruction  was  thought 
so  slight  a  matter  that  it  might  reason- 
ably be  demanded  of  the  servient  owner 
to  negative  acquiescence  on  his  part. 
This  rule  I  consider  to  be  an  anomaly, 
and  therefore  as  not  furnishing  any  prin- 
ciple which  ought  to  be  extended.  ''  It 
is  going  very  far,"  said  Lord  Wensley- 
dale  in  Ohasemore  v.  Richards  (30)  ui 
your  Lordships'  House,  "to  say  that  a 
man  must  be  at  the  expense  of  putting 
up  a  screen  to  window  lights  to  prevent 
a  title  being  gained  by  twenty  years 
enjoyment  of  light  passing  through  a 
window."  "  These  cases,"  said  Mr.  Jus- 
tice Willes  in  Webb  v.  Bird  (19), "  as  com- 
pared with  the  general  law  are  anomalous." 
*'  The  case  of  a  right  to  light  before  the 
statute  stood  on  a  peculiar  ground,"  sud 
Lord  Blackburn,  in  the  same  case,  in  the 
Exchequer  Chamber.  "Anyone,"  said 
Lord  Justice  Bramwell  in  Bryant  v.  £«• 
fever  (20),  "  who  reads  the  cases  relating 
to  the  acquisition  of  a  right  to  light  will 
see  that  there  has  been  great  difficulty  in 
establishing  it  on  principle." 

Accordingly,  in  Ohasemore  v.  Richards 
(30),  your  Lordships'  House  declined  to 
apply  the  analogy  drawn  from  lights  to 
water  passing  through  the  earth  in  un- 
ascertained courses,  and  the  Courts  of 
Common  Pleas,  Exchequer  Chamber,  and 
Appeal  have  declined  to  apply  it  to  the 
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cases  of  air — Wehh  v.  Bird  (19),  Bryant 
▼.  Lefever  (20) — and  of  noise — Sturgea  v. 
Bridgman  (35). 

Lastly,  the  way  in  which  the  Prescrip- 
tion Act  deals  with  the  right  to  light  is 
significant  of  its  anomalous  character.  It 
deals,  on  the  one  hand,  with  easements 
of  an  affirmative  character  which  are 
capable  of  interraption  by  the  servient 
owner.  It  deals,  on  the  other  hand,  not 
with  negative  easements  generally,  bat 
with,  the  right  to  light  alone  of  aU  the 
class  to  which  it  belongs.  I  believe  that 
this  arrament,  derived  from  the  law  of 
lights,  has  exercised  a  great  influence  on 
the  establishment  of  the  right  to  support, 
but  I  consider  that  in  principle  it  affords 
no  justification  for  the  establishment  of 
sncn  a  right. 

In  order  that  acquiescence  may  arise 
there  must,  in  my  opinion,  be  the  power 
to  prevent ;  and  this  I  conclude,  for  the 
reasons  I  have  given,  is  wanting  in  the 
case  of  the  support  of  buildings  by  ad- 
joining soil.  But  there  is,  in  my  humble 
opinion,  equally  wanting  another  element, 
namely,  knowledge  in  the  owner  of  the 
servient  tenement. 

No  doubt  the  owner  of  property  knows 
or  must  be  taken  to  know  what  occurs 
openly  and  visibly  on  his  estate  or  in  its 
immediate  neighbourhood,  but  not  that 
which  takes  place  underground  or  in  a 
secret  manner.  Hence  he  is  justly 
charged  with  knowledge  that  his  neigh- 
bour walks  habitually  over  his  land  or 
has  erected  a  house  with  windows  deriv- 
ing light  over  his  fields ;  but  he  would 
not  be  affected  with  knowledge  of  the 
nser  of  a  gangway  or  gallery  constructed 
in  the  course  of  secret  mining  operations. 
Now  the  question  whether  a  building 
does  or  does  not  derive  any  practiciJ 
support  from  the  neighbouring  land  is 
one  which  it  appears  to  me  often  ex- 
tremely difficult  to  answer  even  for  the 
building  owner,  and  far  more  difficult  to 
answer  for  the  adjoining  owner,  who  may 
be  ignorant  of  the  nature  of  the  structure 
erected  behind  a  hoarding — of  the  inci- 
dence of  its  burthen  on  the  soil — of  the 
depth  and  character  of  the  foundations, 
whether  extending  to  the  rock  or  resting 
on  the  surface  sou— and  of  the  nature  of 
the  subsoil  itsel£    He  may  indeed  exca- 
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vate  his  own  land  and  probably  answer 
the  last  of  these  questions;  but  on  the 
other  topics  he  has  no  certain  means  of 
information,  except  by  a  trespass  or  an 
impertinence.  It  is  evident  that  where 
the  building  is  on  the  outcrop  of  strata 
or  where  the  beds  have  been  intersected 
by  dykes  or  disturbed  by  faults,  it  would 
be  difficult  or  impossible  to  tell  what  is 
the  incidence  of  the  burthen  created  by  a 
house  except  by  actual  excavation  and 
experiment.  The  circumstances  of  the 
case  render  it,  in  my  opinion,  unjust  to 
impute  to  a  neighbour  that  plain  know- 
ledge of  what  is  going  on  in  his  neigh- 
bourhood which  can  alone  justify  the 
depriving  a  man  of  a  right  to  use  his  own 
land  in  a  lawful  manner. 

In  the  case  of  Solomon  v.  The  Vintners* 
Company  (23)  the  question  was  as  to  the 
right  of  support  of  one  house  by  another 
not  immediately  adjoining,  on  the  ground 
of  thirty  years'  enjoyment  of  such  support ; 
and  there  Baron  Bramwell  made  some 
observations  which  seem  very  relevant  to 
the  present  enquiry.  Supposing  such  a 
right  to  exist, "  it  must,"  said  the  learned 
Judge,  "  be  either  as  a  matter  of  absolute 
right,  or  as  a  matter  of  prescription,  or 
under  the  Prescription  Act,  or  as  founded 
on  some  supposed  lost  gprant.  In  any  of 
these  cases  it  can  only  exist  if  the  benefit 
was  one  that  was  enjoyed  as  of  right, 
which  cannot  be  unless  it  was  openly  and 
visibly  enjoyed.  An  enjoyment  must 
neither  be  vt,  precario  nor  clam,  it  must 
be  open.  Now  when  one  house  visibly 
leans  towards  another,  a  person  may 
make  a  tolerably  shrewd  guess  that  it  is 
partly  supported  by  the  other,  but  it  will 
be  only  a  conjecture."  ..."  In  fact  it 
is  impossible  to  say  which  house  is  being 
supported.  It  is  true  that  in  this  case 
when  the  defendant's  house  was  removed 
the  plaintiff's  house  fell  in  ;  but  probably 
nobody  who  saw  the  block  of  buildings 
would  have  guessed  that  such  a  result 
would  have  followed.  If  anyone  had 
done  so,  it  would  have  been  but  a  matter 
of  conjecture.  Therefore,  supposing  that 
the  plaintiff  for  more  than  twenty  years 
had  an  enjoyment  which  he  says  now 
ought  to  continue,  it  was  an  enjoyment 
clam,  not  open,  and  consequently  not  as 
of  right;"  .  •  •  consequently  "no  titlQ 
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was  gained  under  anj  of  the  different 
ways  in  which  it  has  been  surmised  it 
might  have  been  gained." 

On  principle  I  conclude,  therefore,  that 
acquiescence  does  not  applj  to  the  right 
in  question. 

Another  argument  in  favour  of  the 
acquisition  of  the  nght  in  question  has 
been  based  upon  an  analogy  with  the 
operation  of  the  Statute  of  Limitations. 
"  It  seems  to  me,"  said  Mr.  Justice  Lush, 
"  to  be  the  necessary  consequence  of  the 
Limitation  Act  that  such  an  easement 
(that  is,  an  easement  not  within  the  Pre- 
scription Act)  should  be  gained  by  a 
length  of  enjoyment  commensurate  with 
that  by  which  a  title  to  the  house  is 
gained.  It  would  be  a  strange  anomaly 
to  hold  that  a  title  to  the  house  should 
be  acquired,  and  not  a  title  to  that  which 
is  essential  to  its  existence ;  that  the  law 
which  bars  the  owner  from  recovering 
the  tenement  itself  after  he  has  acquiesced 
in  a  usurped  ownership  by  another  for 
twenty  years,  yet  leaves  him  at  liberty,  if 
he  happens  to  be  adjoining  owner,  to 
let  it  down  and  destroy  it  altogether,  by 
taking  away  that  which  has  been  ito 
natural  support  during  the  whole  period, 
I  cannot  help  thinking  that  the  revolting 
fiction  of  a  lost  grant  may  now  be  dis- 
carded in  view  of  the  necessary  effect  of 
the  Limitation  Act  upon  such  an  easement 
as  this." 

To  the  extent  of  holding  that,  if  the 
right  is  to  be  acquired  at  all  by  lapse  of 
time,  twenty  years  is  a  reasonable  penod 
to  confer  the  right,  I  think  that  the  ana- 
logy is  sound  ;  but  beyond  that  it  appears 
to  me  not  to  go.  The  Statute  of  Limita- 
tions presupposes  a  right  of  action  and 
takes  it  away  if  not  put  in  force  for 
twenty  years;  that  furnishes  no  reason 
for  casting  a  new  burthen  upon  a  man 
where  he  has  no  capacity  to  bring  an 
action  or  to  create  a  physical  obstruction 
to  the  exercise  of  the  alleged  right.  To 
take  away  a  right  of  action,  if  not  put  in 
force  within  a  reasonable  time  is  one 
thing ;  to  take  away  a  man's  right  in  his 
property  because  he  does  not  bring  an 
action  which  he  cannot  bring,  seems  to 
be  quite  another  thing. 

The  authorities  which  establish  this 
existence  of  the  right  in  question  afford 
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no  distinct  statement  of  the  principle 
upon  which  it  reposes,  but  there  are  to 
be  found  in  them  ref erenoes  to  the  oprai 
character  of  the  user,  to  the  knowledge 
of  the  servient  owner,  and  to  the  lapse  of 
time,  which  seem  to  show  that  some 
notion  of  acquiescence  was  in  the  minds 
of  the  learned  Judges ;  but  when  I  ask 
myself  what  difference  it  makes  whether 
the  user  be  open  or  secret  to  a  man  who 
cannot  stop  such  user,  what  is  the  value 
of  knowledge  to  a  man  who  cannot  acton 
it,  and  what  is  the  effect  of  a  lapse  of 
time  in  the  course  of  which  nothing  can 
be  done,  I  find  myself  unable  to  answer 
these  enquiries;  and  I  think  that  the 
circumstances  under  which  the  building 
has  been  erected  and  the  support  enjoyed 
are  immaterial.  I  regard  the  right  as 
resting  not  on  any  principle,  bat  solely 
on  a  series  of  authorities  which  disclose 
no  clear  ground  for  their  existence ;  hat 
as  it  has  been  established  that  the  right 
in  question  may  be  acquired  by  the  lapse 
of  time,  I  think  that  the  period  of  twenty 
years  may  and  ought  to  be  held  a  suffi- 
cient one  to  confer  the  right. 

The  period  of  twenty  years  was  tiiat 
limited  by  the  statute  21  James  1.  c.  16 
for  bringing  possessory  actions  and 
making  entries.  It  was  applied  by  the 
Judges  to  cases  of  prescription,  so  that 
before  the  Prescription  Act  the  uninter- 
rupted enjoyment  of  an  easement  for  that 
length  of  time  was  constantly  held  to 
afford  a  ground  for  presuming  the  neees- 
sary  grant  or  covenant.  It  has  been  re- 
ferred to  in  Stansell  v.  Jollard  (6),  before 
Lord  BUenborough,  in  1803,  in  Dodd  v. 
Holme  (41),  and  in  other  of  the  authori- 
ties relative  to  this  very  right  as  sufficient 
to  confer  it;  and  it  may  well  be  main- 
tained as  reasonable  in  itself.  I  there- 
fore answer  your  Lordships'  second  ques- 
tion in  the  affirmative. 

I  have  already  shewn  that  I  view  the 
right  in  question  as  the  result  of  an  arti- 
ficial rule  of  law,  with  which  knowledge 
and  acquiescence  have  nothing  to  do.  I 
therefore  answer  your  Lordships'  third 
question  by  saying  that  in  my  opinion  if 
the  acts  done  by  the  defendants  would 
have  caused  no  damage  to  the  plaintiff's 

(41)  1  Ad.&£.49S« 
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building  as  it  stood  before  the  alterations 
made  in  1849,  it  is  not  necessary  to  prove 
that  the  defendants  or  their  predecessors 
in  title  had  knoTv  ledge  or  notice  of  those 
alterations  in  order  to  make  the  damage 
done  bj  their  act  in  removing  the  lateral 
support  after  the  lapse  of  twenty-seven 
years  an  actionable  wrong. 

For  the  reasons  already  given  I  submit 
(in  answer  to  your  Lordships*  fifth  ques- 
tion) my  opinion  that  the  course  taken  by 
the  learned  Judge  at  the  trial  of  directing 
a  verdict  for  the  plaintiffs  was  correct, 
according  to  the  law  of  England  as  it 
now  stands.  His  conclusion  involves  the 
proposition  that,  by  the  mere  act  of  his 
neighbour  and  the  lapse  of  time,  a  man 
may  be  deprived  of  the  lawful  use  of  his 
own  land — a  proposition  which  shocks  my 
notions  of  justice,  and  against  which  I 
have  struggled  but  have  struggled  in 
vain  ;  because,  as  I  repeat  with  regret,  I 
can  find  no  reasonable  proposition  on 
which  to  rest  the  long  line  of  decisions 
on  the  question  before  your  Lordships. 
It  would  be  presumptuous  in  me  to  enquire 
how  far  your  Lordships  will  be  bound  by 
this  long  catena  of  authorities,  or  free  to 
act  on  reason  and  principle,  and  I  there- 
fore humbly  submit  to  your  wisdom  the 
conflict  which  appears  to  me  to  exist  in 
this  important  case  between  the  two 
governing  principles  of  our  law. 

BowEN,  J. — It  appears  to  be  established 
by  an  irresistible  weight  of  authority 
that  an  ancient  house  is  entitled  to  such 
support  from  the  adjacent  soil  as  it  has 
iromemorially  enjoyed.  The  first  question 
put  to  us  by  your  Lordships  must,  there- 
fore, be  answered  in  the  affirmative. 
Before  replying  to  the  rest,  I  propose  to 
state  my  view  as  to  the  nature  of  this 
right  of  support  and  the  mode  of  its 
acquisition. 

It  has  been  urged  upon  your  Lordships 
that  the  support  from  the  adjoiuing  land 
to  which  an  ancient  house  is  entitled  is  a 
natural  right  of  property.  In  one  aspect, 
but  in  one  aspect  only,  it  may  be  viewed 
as  such,  in  so  far,  namely,  as  it  arises  out 
of  the  lawful  use  by  a  man  of  his  own 
land.  But  in  truth  it  also  involves  some- 
thing beyond  the  natural  use  of  a  man's 
soil,  namely,  a  collateral  burden  upon  his 
Vol,  50.— Q.B.,  C.P.  ^  Exca. 
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neighbour,  limiting,  after  a  defined  interva  I 
of  time,  the  otherwise  lawful  use  of  the 
neighbour's  own  property.  Under  this 
aspect  it  is  a  right  which  cannot  be 
natural,  but  must  be  acquired. 

Nor  is  it  necessary  in  order  to  account 
for  its  existence  to  invent  the  pretext  of 
an  imaginary  positive  law  conferring  the 

Erivilege  as  an  exceptional  boon  on  houses 
uilt  before  memory  bogan.  **  Entia  non 
sunt  multiplicanda  praeter  necessita^em." 
A  simpler  explanation  will  suffice.  That 
a  right  of  support  for  buildings  may  have 
a  lawful  origin  at  any  moment  is  clear, 
for  it  can  be  created  by  agreement  made 
in  due  and  binding  form  with  an  adjoin- 
ing owner.  All  that  the  law,  therefore, 
seems  in  the  case  of  support  for  ancient 
buildings  to  do  is  to  repeat  the  operation 
it  performs  so  constantly  in  the  case  of 
other  immemorial  user.  It  assumes  some 
possible  lawful  origin  for  the  enjoyment, 
prior  to  the  dawn  of  legal  memory.  So 
long  as  the  Courts  of  common  law  were 
hampered  by  the  barriers  between  law 
and  equity,  this  doctrine  was  stated  in  a 
necessarily  narrow  way,  as  if  it  were  some 
"  legal "  origin  that  ought  to  be  pre- 
sumed. At  the  present  day,  when  law 
and  equity  are  fusisd,  the  proposition  may 
with  advantage  be  recast  in  a  more  liberal 
form,  namely,  that  the  law  will  presume 
any  lawful  and  not  merely  any  legal 
origin  consistent  with  the  circumstances 
of  the  case. 

A  binding  and  irrevocable  concession 
on  the  part  of  some  adjoining  owner 
made  in  bygone  days,  or  else  an  arrange- 
ment effected  expressly  or  by  implication 
upon  the  separation  of  one  property  into 
two  parcels,  is  the  source  to  which  reason 
turns  for  the  requisite  lawful  origin  of  all 
immemorial  rights  which  either  burden  a 
neighbour's  land  or  curtail  his  natural 
use  of  it.  This  is  the  theoretical  begin- 
ning of  prescriptive  affirmative  easements. 
To  this  initial  source  is  ascribed  the 
ancient  window  light — Aldred*8  Case  (15). 
To  a  similar  commencement  by  a  parity 
of  reason  and  not  without  the  sanction  of 
authority  may  be  referred  the  right  of  an 
"  ancient  "  house  to  its  immemorial  sup- 
port—  Partridge  v.  Scoit  (9),  Wyait  v. 
Harrison  (8)  and  Htimphries  v.  Broaden 

(1) 
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Your  Lordships,  however,  in  the  pre- 
sent appeal  have  to  consider  the  character 
and  limits  of  a  presumption  in  favour  of 
the  right  of  support  for  a  modern  build- 
ing which  has  been  held  to  arise  after  a 
much  shorter  period  of  user,  namely,  user 
for  twenty  years.  Unquestionably,  in  the 
case  of  affirmative  easements  and  of 
window  lights,  after  twenty  years  user  of 
a  special  kind,  a  presumption  of  right 
has  been  sanctioned  by  the  Courts  inde- 
pendently of  and  before  the  Prescription 
Act.  I  propose  to  examine  its  principle 
and  nature,  and,  having  done  so,  to  con- 
sider whether  a  title  by  twenty  years  user 
in  the  case  of  support  for  buildings  is 
merely  an  illustration  of  the  same  rule 
applied  to  distinct  subject-matter,  or  a 
rule  based  on  any  different  grounds  and 
accompanied  with  any  other  limitations. 

First,  then,  as  to  affirmative  easements 
and  window  lights.  When  enjoyment  of 
a  certain  kind  has  existed  from  time  im. 
memorial,  the  law  infers  for  it,  as  we 
have  seen,  any  possible  lawfal  origin. 
But  user  of  a  shorter  period  may  well  be 
surrounded  with  circumstances  which 
will  point,  unless  explained,  to  the  con- 
clusion that  such  user  is  only  the  enjoy- 
ment of  a  right.  "  This  is  founded," 
says  Chief  Justice  Wilmot,  speaking  of 
the  special  case  of  window  lights — Levns 
V.  Price  (26) — "  on  the  same  reason  as 
when  the  lights  have  been  immemorial ; 
for  this  '*  (that  is,  the  shorter  period) 
"  is  long  enough  to  induce  a  presumption 
that  there  was  originally  some  agreement 
between  the  parties." 

For  a  considerable  period  in  the  history 
of  English  law,  there  may  probably  have 
been  no  hard  and  fast  line  as  to  the  length 
of  user  short  of  the  date  of  legal  memory 
which  would  be  sufficient  in  the  case  of 
an  alleged  easement  to  authorise  the  infer- 
ence of  a  right.  It  is  at  all  events  cer- 
tain that  the  twenty  years  limit  did  not 
make  its  appearance  in  our  law  till  a 
comparatively  recent  date.  In  the  reign 
of  Queen  Elizabeth,  when  Bury  v.  Pope 
(42)  was  decided,  it  had  not  been  intro- 
duced so  far  as  window  lights  were  con- 
cerned, nor  is  there  any  trace  of  its  exist- 
ence up  to  this  time  in  the  case  of  any 
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easement  affirmative  or  negative.  But 
in  the  year  1623  the  statute  of  21  James  1. 
c.  16  was  passed,  by  which  entry  into 
lands  was  prohibited,  except  within 
twenty  years  after  the  accruer  of  the 
right,  and,  as  a  necessary  corollary,  an 
adverse  enjoyment  of  lands  for  twenty 
years  became  a  bar  to  any  action  of  eject- 
ment. Easements  were  not  and  could 
not  be  treated  as  within  the  stAtute ;  but 
the  idea  of  twenty  years  was  apparently 
borrowed  by  the  Courts  as  a  quasi-Far- 
liamentary  standard,  for  the  use  of  Judges 
and  juries,  by  which  to  mete  out  a  reason- 
able measure  of  time.  In  the  case  of 
affirmative  easements  the  twenty  years 
rule  obviously  thus  began  —  2  Wms. 
Saund.  175.  It  was  in  the  same 
manner  that  the  twenty  years  rule  wag 
applied  by  very  slow  degries*  to  window 
lights  —  Lewis  v.  Price  (26),  Dougal 
V.  Wilson  (27)  and  Dcmoin  v.  JJftm 
(29).  It  was  not  a  positive  proprietary 
law,  for  the  rule  at  the  date  of  Bury  v.  Pope 
(42)  was  not  a  part  of  the  common  law, 
and  the  Judges  have  no  power  to  engraft 
new  laws  on  old.  In  truth  it  was  nothing 
but  a  canon  of  evidence.  In  Bead  v. 
Broohnan  (43),  Mr.  Justice  Buller  speaks 
of  it  '*  as  a  rule  which  has  been  laid  down 
respecting  the  length  of  time  which  shall 
be  sufficient  to  raise  a  presumption." 

Similar  specimens  of  Judge-made  rules 
of  proof  are  to  be  found  in  other  passages 
of  the  law  of  evidence.  If  seven  years 
elapse  after  a  traveller  has  crossed  the 
four  seas  without  his  being  heard  of,  the 
presumption  of  the  continuance  of  his 
life  ceases  and  a  counter  presumption 
arises  that  he  is  dead.  This  seven  years 
rule  has  been  said  to  be  adopted  by  the 
Courts  in  analogy  to  the  statute  19 
Charles  2.  c.  6  with  respect  to  leases 
dependent  upon  lives,  and  1  James  1.  c. 
11  with  respect  to  bigamy.  Traces,  on  the 
other  hand,  of  some  such  limitation  appear 
earlier  than  these  statutes  in  the  books ; 
but  whether  the  Judge- made  rule  upon  the 
subject  of  the  continuance  of  life  be  imi- 
tated or  not  from  the  statutes  of  the 
realm,  it  is  at  best  a  mere  maxim  of  evi- 
dence recommending  an  inference  which 
it  is  for  the  jury  to  find  and  which  may 
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be  rebutted.  The  original  presamption 
that  after  twenty  years  a  bund  had  been 
satisfied  by  payment,  was  in  like  manner 
a  rnle  of  evidence,  first  introduced,  it  is 
said,  by  Lord  Hale,  and  accepted  slowly 
and  reluctantly  by  the  Courts — Oswald  v. 
Legh  (44).  The  presumption  that  after 
thirty  years  a  document  produced  from 
the  proper  custody  has  been  duly  executed 
is  another  instance  of  such  rules.  In  all 
these,  the  inference  of  which  the  -Courts 
approve  must  be  drawn  not  by  the  Court, 
but  by  the  jury ;  in  none  of  these  is  the 
inference  conclusive. 

The  form  in  which  the  presumption 
built  upon  a  twenty  years  enjoyment  has 
nsually  been  framed  is  that  of  a  lost 
grant  or  covenant,  according  as  the  right 
claimed  is  to  an  affirmative  or  a  negative 
easement.  At  the  time  when  the  twenty 
years  rule  was  first  promulgated  by  the 
Courts,  a  document  under  seal  was  the 
only  specific  mode  known  to  the  common 
law  in  which  an  incorporeal  hereditament 
ooald  be  created.  But  there  are  many 
cases  in  which  equitable  rights  in  the 
nature  of  an  easement  arise  without  any 
deed  at  all.  There  may  be  a  binding 
agreement  for  valuable  consideration  not 
under  seal.  There  may  be  stipulations 
which  would  not  otherwise  run  against 
the  land,  but  which  will  bind  a  purchaser 
with  notice.  Or  there  may  be  conduct 
or  inaction  on  the  part  of  an  adjoining 
owner  which  will  in  equity  preclude  him 
firom  denying  that  a  right  in  the  nature 
of  an  easement  has  been  acquired  against 
himself.  Any  of  these  suppositions  under 
appropriate  circumstances  may  conceiv- 
ably furnish  a  lawful  origin  of  which 
Courts  of  law,  released  in  these  later 
times  from  the  narrow  confines  of  a 
limited  jurisdiction,  may  properly  take 
cognisance.  Even  at  a  time  when  a  deed 
was  the  only  origin  for  an  easement 
known  to  the  common  law,  language  is 
found  in  the  judgments  of  the  law  Courts 
suggestive  of  the  notion  that  this  lost 
deed  was  merely  the  specific  form  in 
which  the  lawful  origin  had  taken  shape. 

It  is  further  to  be  noted  that  the  exact 
inference  recommended  by  the  law  was 
not,  in  the  case  of  affirmative  easements, 

(44)  1  Term  Rep.  270. 
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that  the  consent  of  the  adjoining  owner 
had  been  first  given  during  the  twenty 
years  user,  but  that  some  lawful  origin 
preceded  the  earliest  act  of  enjoyment. 
The  lost  grant  was  in  theory  anterior  to 
the  user ;  it  was  not  the  shape  in  which 
the  submission  of  the  servient  owner  was 
supposed  during  the  twenty  years  to 
mould  itself — see  Doe  v.  Eeed  (45), 
Moor  V.  Rawson  (18).  In  this  sense  it 
is  inaccurate  to  speak  of  such  rights  as 
arising  from  the  twenty  years  acquies- 
cence of  the  servient  owner.  His  ac- 
quiescence for  twenty  years,  in  the  case 
of  affirmative  easements,  was  evidence 
that  the  right  had  existed  previously. 

It  appears  to  be  manifest,  in  spite  of 
some  inexact  expressions  of  earlier  Judges, 
that  this  presumption  of  a  lost  grant  or 
covenant  was  nothing  more  than  a  re- 
buttable presumption  of  fact.  This  view 
is  supported  by  a  chain  of  authorities,  the 
earliest  of  which  are  collected  in  2  Wms. 
Saund.  175a,  and  all  of  which  have 
been  examined  and  discussed  in  the  judg- 
ments of  Lord  Chief  Justice  Cockbum 
and  Lords  Justices  Brett  and  Thesiger. 
It  must  at  the  same  time  be  conceded 
that  the  Courts  exhibited  a  disinclination 
to  treat  the  presumption  as  an  ordinary 
one.  They  preferred  to  leave  it  in  a 
logical  cloud,  and  juries  were  encouraged, 
for  the  sake  of  quieting  possession,  to 
infer  the  existence  of  deeds  in  whose 
existence  nobody  did  believe — Eldridge 
V.  Knott  (46).  Some  metaphysical  in- 
dustry indeed  has  been  expended  with 
the  view  of  explaining  how  a  presumption 
of  fact  might  yet  be  hedged  round  with 
an  artificial  authority  and  prestige  which 
would  allow  it  to  be  treated  as  something 
more  than  a  mere  presumption  of  fact. 
Thus  it  has  been  argued  that  the  imaginary 
deed  was  legal  machinery  only,  the  only 
question  being,  as  was  said,  whether  the 
legal  consequences  really  incident  to  a 
valid  grant  were  well  annexed  to  the 
state  of  facts  disclosed  by  the  twenty 
years  user  (Starkie,  vol.  iii.  p.  928,  ed. 
of  1842).  The  embarrassment  of  the 
Courts  and  of  the  profession  appears 
from  the  judgment  of  Baron  Parke,  de- 
livered shortly  after  the  passing  of  the 

(45)  5  B.  &  Aid.  232. 

(46)  1  Cowp.  216. 
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Prescription  Act,  in  BrigU  v.  Walker 
(47),  and  from  the  report  of  the  real 
property  commissioners  which  preceded 
the  passing  of  that  statute. 

Bat  it  seems  a  contradiction  in  terms 
to  maintain  that  this  rebuttable  pre- 
sumption of  the  existence  of  a  grant 
would  not  at  any  time  have  been  neces- 
sarily counteracted  by  actual  proof  that 
no  such  grant  ever  had  been  made.  No 
case,  it  is  true,  occurs  in  which  the  pre- 
sumption is  recorded  as  having  been  dis- 
placed in  this  manner  at  7tm27rtu«,  though 
proof  that  no  such  deed  could  be  efiBcacious 
m  law  was  acknowledged  to  pot  an  end 
to  the  presumption.  But  the  reasoning 
of  Lord  Justice  Brett  in  the  Court  of 
Appeal  seems  to  me  to  shew  what  would, 
before  the  recent  fusion  of  law  and  equity, 
have  been  the  necessary  result  of  positive 
disproof  of  the  supposed  deed,  though  I 
think,  with  deference,  that  he  overlooks 
the  altered  condition  of  the  problem  dae 
to  the  modern  recognition  in  Courts  of 
law  of  equitable  rights.  And  with  regai*d 
to  the  law  as  it  formerly  existed,  the  fact 
that  the  presumption,  in  the  reign  of 
Queen  Elizabeth,  was  unknown,  proves,  I 
submit,  to  demonstration,  that  it  is  at 
most  an  artificial  canon  of  evidence  and 
nothing  raoi*e.  In  Darmin  v.  Upton  (29) 
Mr.  Justice  Gould  explains  its  nature  by 
the  illustration  of  a  demand  and  refusal 
which,  in  an  action  in  trover,  are  evidence 
of  a  conversion,  but  not  the  conversion 
itself.  It  has  always  been  the  law  that 
this  evidence  of  conversion  is  for  the  jury, 
and  that  if  a  jury  find  simply  a  demand 
and  refusal,  the  Courts  have  no  power  as 
a  matter  of  law  to  infer  a  conversion — 
Vauyhan  v.  Watt  (48),  The  Ohancellor  of 
Oxford's  Case  (49),  Starhie,  vol.  iii. 
1160. 

The  question,  so  far  as  lost  grants  and 
lost  covenants  are  involved,  seems  to  me 
to  have  lost  much  of  its  practical  im- 
portance,  owing  to  recent  changes  in  the 
law.  It  would  not  now  be  suflBcieot  to 
disprove  a  legal  origin,  unless  the  pos- 
sibility of  an  equitable  origin  were  nega- 
tived as  well. 

(47)  1  Or.  M.  &R.  211. 

(48)  6  Mee.  &  W.  492  ;  9  Lnw  J.  Rep.  Exch. 
272. 

(49)  10  Rep.  67. 
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Such  is  the  history  aad  character  of 
the  twenty  years  rule  as  applied  to 
affirmative  easements,  and  further  to  the 
negative  casement  of  the  window  light. 
Is  there  any  valid  reason  to  doubt  that 
such  also  is  its  history  and  explanation  as 
applied  to  the  claim  of  support  for 
modem  buildings  ?  The  presumption 
raised  in  cases  of  support  to  buildings 
by  the  shorter  user  of  twenty  years  u 
modelled  upon  the  presumption  growing 
out  of  immemorial  enjoyment.  The  one 
presumption  is  the  echo  at  a  distance  of 
the  other.  The  distinction  is,  that  the 
shorter  period  gives  rise  to  a  rebuttable, 
the  longer  to  an  irresistible  inference. 
What  necessity  is  there  for  inventing  the 
hypothesis  of  some  positive  law  in  virtne 
of  which  in  some  special  way  a  house 
after  twenty  years  user  is  to  be  clothed 
with  an  absolute  right  to  support  as  if  it 
were  an  ancient  house?  The  objectioo 
to  this  theory  always  is  the  same.  Such 
a  positive  law  apparently  did  not  exist 
prior  to  the  statute  of  James.  Judges 
have  had  no  power  to  create  it  since. 

There  are  unquestionably  certain  broad 
differences  between  affirmative  easements 
and  the  negative  easement  of  a  window 
light.  There  are  differences  between  the 
window  light  and  the  right  of  a  modem 
house  to  support  from  the  adjoining  soil 
In  the  first  place  it  is  true  that  the  window 
light,  unlike  a  right  of  way,  does  not 
begin  in  acts  of  enjoyment  which  are 
prima  facie  an  encroachment  upon  the 
neighbour's  soil.  "  It  is  acquired,"  sajs 
Mr.  Justice  Littledale — Moor  v.  Batrson 
(18)—"  by  occupancy."  It  is  acquired, 
that  is  to  say,  by  occupancy  upon  one's 
own  soil  as  distinct  from  user  upon 
another's  and  without  any  necessity, 
therefore,  to  assume  that  the  occupancj 
is  preceded  by  a  grant.  But  a  consensual 
origin  at  one  time  or  another,  in  the  case 
of  a  title  to  window  lights,  the  law  still 
implies — Lewis  v.  Price  (26),  Gross  v. 
Lewis  (22). 

The  right  to  support  for  buildings  from 
the  neighbouring  land  is  more  allied  in 
some  ways  than  the  window  light  to  the 
class  of  affirmative  easements.  The  man 
who  uses  his  neighbour's  soil  for  the 
support  of  his  house  affects  his  neigh- 
bour's land  more  tan^^bly  tlian  the  man 
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who  opens  a  window  to  overlook  it.  In 
the  instance  of  the  building  which  is 
supported,  we  have  a  direct  lateral  pres- 
sure upon  the  adjoining  soil.  There  is 
certainly  no  case  which  decides  that  this 
pressure  gives  rise  to  a  right  of  action  on 
the  neighbour*s  part,  and  practical  reasons 
of  convenience  may  be  adduced  against 
such  a  surmise,  although  it  might  perhaps 
be  argued  that  an  action  ought  on  prin- 
ciple to  lie  against,  and  an  injunction  be 
obtainable  to  restrain,  the  man  who  is 
actually  availing  himself  of  his  neigh* 
hour's  soil  and  using  it  in  a  manner  which 
in  twenty  years  will  be  evideuce  of  the 
acquisition  of  a  right  so  to  do.  But  as- 
suming from  the  sUence  of  the  books  that 
no  right  of  action  is  created  by  the  ad- 
verse enjoyment  of  support  for  buildings, 
the  right  to  support  may  none  the  less 
be  a  negative  easement  like  light,  and 
capable  of  a  similar  origin.  It  is  on  the 
theory  of  agreement  made  at  some  time 
or  another  between  the  neighbours  that 
the  right  to  support  is  based  in  the  case 
of  an  ancient  house.  Borrowing  the 
argument  used  as  to  lights  by  Chief 
Justice  Wilmot  we  may  say  that  the 
twenty  years  rule  is  "  founded  on  the 
same  reason  '*  as  the  immemorial  title. 

If,  however,  authority  be  needed  in- 
support  of  reason  for  the  view  that  some 
neighbour's  presumed  consent  is  the 
foundation  of  the  modem  as  well  as  the 
ancient  title  to  support  for  buildings,  it 
will  be  found  in  the  language  of  the 
Courts  in  various  cases — Partridge  v.  Scutt 
(9),  Humphries  v.  Brogden  (1)  and 
Banomi  v.  Backhouse  (12). 

Nor  can  I  admit  that  any  reason  exists 
why  in  the  case  of  support  to  buildings 
the  same  doctrines  should  not  regulate 
the  quality  and  nature  of  the  user  re- 
quired as  apply  to  the  mode  of  acquisi- 
tion of  affirmative  easements  and  of  light. 
Some  conditions  there  surely  must  be 
determining  the  character  of  the  enjoy- 
ment. If  it  be  otherwise,  the  case  of 
support  to  buildings,  so  far  from  being 
analogous  to  the  case  of  lights,  as  Lord 
Ellenborough  and  others  have  called  it, 
is  an  anomaly  without  parallel  iu  English 
law.  For  mere  possession  is,  as  a  rule. 
inadequate  to  create  by  lapse  of  time  an 
advene  right  which  is  to  limit  a  neigh- 
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hour's  enjoyment  of  his  property.  "Mere 
lapse  of  time,"  says  Chief  Justice  Dallas 
—in  Gray  v.  Bond  (39)—"  wiU  not  of 
itself  raise  agaiust  the  owner  the  pre- 
sumption of  a  grant.  When  lapse  of 
time  is  said  to  afford  such  a  presumption, 
the  inference  is  also  drawn  from  accom- 
panying ^EirCts."  Such,  too,  was  the  prin- 
ciple of  the  Roman  law.  The  cantilena 
**  Nee  clam  nee  vi  nee  precario "  is  a 
doctrine  not  peculiar  to  affirmative  ease- 
ments,  though  we  are  chiefly  familiar 
with  it  in  that  chapter  of  the  law  of 
England.  It  seems  in  truth  a  natural 
condition  of  any  inchoate  user  which  is 
to  mature  by  length  of  time  and  apart 
from  statute  into  the  presumption  of  a 
right  acquired  at  a  neighbour's  expense. 
Whatever  may  be  the  peculiarities  of  the 
right  to  support  to  buildings  as  contrasted 
with  ordinary  easements — and  I  admit  that 
such  exist — why  should  the  generic  maxim 
"  Nee  vi  nee  clam  nee  precario  "  be  dis- 
carded as  inappropriate  when  we  come  to 
deal  with  support  to  buildings  ? 

It  is  no  doubt  urged  that  the  right  of 
such  support  differs  from  all  other  ac- 
quired rights  in  this,  that  the  enjoyment 
of  support  by  a  building  cannot  be  rea- 
sonably interrupted.  This  cannot  be  true 
always,  even  if  it  is  true  at  times.  There 
may  be  circumstances  in  which  any  in- 
terruption of  the  modem  building's  sup- 
port would  be  attended  with  great  ex- 
pense and  even  danger  to  the  property  of 
the  servient  owner.  But  is  there  any 
distinction  in  this  respect  between  the 
window  light  and  the  right  of  support 
except  what  may  be  called  a  distinction 
of  degree  ?  In  some  instances  it  is  easy 
to  interrupt  the  enjoyment  of  both.  In 
some  it  will  be  difficult  to  interfere  with 
either.  Circumstances  may  be  conceived 
in  which  it  would  be  as  serious  an  enter- 
prise to  block  out  a  light  as  to  withdraw 
the  support  of  the  house.  Yet  there  can 
scarcely  be  an  instance  in  the  case  of 
either  in  which  the  interruption  would 
not  be  physically  possible  if  it  were 
worth  the  necessary  trouble  and  expense. 
The  difficulty  of  interrupting  percolating 
water  is  of  a  wholly  different  kind,  and 
far  more  insurmountable.  But  admitting 
that  physical  possibility  or  impossibility 
of  interruption  may  not  be  the  test,  and 
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that  uo  right  of  support  ought  to  arise 
by  lapse  of  time  whero  interruption  is 
not  practically  feasible,  it  follows,  not 
that  a  right  of  support  for  buildiugs  can 
never  be  acquired  as  ordinary  easements 
are,  but  merely  that  a  right  of  support 
for  buildings  caunot  always  and  under 
all  circumstances  be  acquired.  In  like 
manner  our  law  has  distinguished  be- 
tween that  access  of  air,  light  and  wind 
which  is  defiuite  and  can  be  interrupted, 
aud  that  access  of  air,  light  and  wind 
which  is  indefinite,  incapable  of  interrup- 
tion, and  which  accordingly  never  grows 
into  a  right. 

If,  indeed,  the  law  recognised  no  such 
thing  as  the  right  of  support  to  buildings 
as  it  recognises  uo  rights  to  the  access  of 
percolating  subterranean  water,  there 
might  be  good  grounds  for  saying  that 
the  possibilities  of  interrupting  a  build- 
ing's support  were  possibilities  of  which 
the  law  took  uo  account;  but  the  con- 
trary is  the  case.  The  law  of  England 
treats  the  right  of  support  for  buildings 
as  a  right  perfectly  susceptible  of  acqui- 
sition, and  it  does  so,  I  conceive,  upon 
the  very  ground  that  the  enjoyment  can 
usually,  as  a  fact,  be  interrupted,  even 
though  interruption  may  be  very  incon- 
venient. "Although,"  says  Lord  Camp- 
bell, in  Humj?^  We*  V.  Broijden  (1),  "there 
may  be  some  difficultj  in  discovering 
whence  the  grant  of  the  easement  in 
respect  of  the  house  is  to  be  presumed, 
as  the  owner  of  the  adjoining  land  can- 
not prevent  its  being  built,  and  may  not 
be  able  to  disturb  the  enjoyment  of  it 
without  the  most  serious  loss  or  incon- 
venience to  himself,  the  law  favours  the 
preservation  of  enjoyments  acquired  by 
the  labour  of  one  man,  and  acquiesced  in 
by  another  who  has  the  power  to  interrupt 
them ;  and  as  ou  the  supposition  of  a  grant 
the  right  to  light  may  be  gained  from  not 
erecting  a  wall  to  obstruct  it,  the  right  to 
support  for  a  now  building  erected  near 
the  extremity  of  the  owner's  land  may 
be  explained  on  the  same  principle." 
This  is  a  considered  judgment  of  Lord 
Campbell  and  Justices  Patterson,  Cole- 
ridge and  Erie.  They  distinctly  refer 
the  right  of  support  for  the  modern 
building  to  the  hypothesis  of  a  modem 
covenant,  and  do  so  ou  the  express  ground 
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that  the  adjoining  owner  can,  in  &ci, 
interrupt  the  user,  expensive  or  incon- 
venient as  the  interruption  may  be.  To 
assume,  indeed,  that  interraption  in  sach 
cases  is  out  of  the  question,  and  that  a 
right  nevertheless  is  gained  by  user, 
would  be  to  make  the  right  of  support 
for  buildings  a  right  at  variance  with  all 
the  principles  of  English  law.  Nor  would 
the  difficulty  be  avoided  by  calling  it  a 
law  of  property.  This  would  be  only 
creating  for  its  benefit  a  new  class  in  the 
category  of  rights,  of  which  it  will  be  a 
solitary  member.  To  say,  on  the  other 
hand,  that  the  Courts  have  created  such 
a  doctrine  without  rhyme  or  reason,  \a  to 
do  scant  justice  to  the  great  authority  of 
the  common  law  Courts  of  past  ages. 
Surely  it  is  simpler  to  believe  that  the 
law  deals  with  support  to  buildings  as 
with  light,  considers  it  an  enjoyment 
capable  on  the  whole  of  interraption,  and 
capable  therefore  of  ripening  into  a  right 
where  interruption  does  not  occur.  It 
might,  perhaps,  be  added  with  some  shew 
of  reason  that  the  user  ooght,  if  the 
analogy  of  lights  and  other  easements 
were  to  be  followed,  to  be  neither  violent 
nor  contentious.  The  neighboar,  without 
actual  interruption  of  the  user,  ought 
perhaps,  on  principle,  to  be  enabled  by 
continuous  and  unmistakable  protests  to 
destroy  its  peaceable  character,  and  so  to 
annul  one  of  the  conditions  upon  which 
the  presumption  of  right  is  raised — see 
Eaton  V.  The  Swansea  Waterworks  Gorn^ 

pany  (50).  ^^  ^  ^^.      .        .         ^ 

I  am  aware  that  this  view  is  not  one 
that  has  been  laid  down  in  any  de- 
cided case.  On  the  contrary,  it  has  been 
said  that  in  the  case  of  window  lights 
the  only  manner  in  which  enjoyment 
could  be  defeated  before  the  Prescription 
Act  was  by  physical  obstruction  of  the 
light.  But  for  the  language  of  some  of 
the  Judges,  one  might  well  hesitate  with 
Lord  Wen sley dale,  in  Cha^emore  v.  Rich' 
ards  (30),  in  accepting  this  statement  of 
the  law  as  reasonable.  Such  was  not  the 
doctrine  of  the  civil  law,  nor  the  inter- 
pretation which  it  placed  upon  the  term 
no7i>  vi ;  but  the  difficulty  at  any  rate  ia 

(50)  17  CI.B.  Rep.  267 ;  20  Law  J.  Bep.  OB. 

482. 
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not  gpreater  with  respect  to  the  right  of 
support  than  that  which  might  easily,  np 
to  the  passing  of  the  Prescription  Act, 
have  occurred  in  the  analogous  case  of  a 
window.  If  in  any  particular  instance 
interruption  is  impracticable,  and  if  per- 
petual protests  in  such  instance  are 
also  legally  useless,  there  is  no  necessity 
that  I  know  of,  in  law  or  in  sense,  to 
assert  that  any  right  will  in  that  special 
instance  be  the  consequence  of  non-inter- 
ruption. I  am  not,  however,  aware 
that  in  the  case  of  Angus  v.  Dalton 
which  is  now  before  your  Lordships  it 
ever  was,  or  could  be,  suggested  that  the 
enjoyment  of  support  was  in  any  degree 
incapable  of  interruption. 

Finally,  why  should  not  the  condition 
be  recognised  in  cases  of  support  for 
buildings  which  prescribes  that  the  user 
must  be  open  ?  In  the  negative  ease- 
ment of  the  window  light  the  condition 
is  no  doubt  almost  necessarily  fulfilled. 
The  adjoining  owner,  if  he  is  a  person 
capable  in  law  of  being  affected  by  adverse 
user,  has  notice  either  by  himself  or  his 
agents  of  the  construction  of  the  window. 
IVobably  with  respect  to  support  the 
character  of  the  building  and  the  nature 
of  the  soil  often  afford  an  equal  notice  to 
the  adjoining  owner  of  the  enjoyment, 
out  of  which  a  right  is  developing ;  but 
I  do  not  regard  actual  notice  to  the  ad- 
joining owner  as  the  crucial  point — see 
Oro88  V.  Lewis  (22).  The  publicity  or 
openness  of  the  enjoyment  seems  to  me 
the  real  test.  Without  this  publicity  the 
quality  of  the  user  cannot  be  such  as  is 
uniformly  required  to  raise  the  inference 
of  an  acquired  right.  If  there  be  pecu- 
liarities in  the  construction  of  the  build- 
ing which  render  the  enjoyment  secret, 
the  user  is  not  strictly  adverse.  It  is  said 
that  it  would  be  an  idle  ceremony  to  ac- 
quaint a  neighbour  with  the  fact  of  an 
user  which  he  cannot  reasonably  prevent. 
I  have  already  stated  what  seems  to  me 
to  be  the  real  value  of  the  argument 
drawn  from  the  supposed  difficulties  of 
interruption.  It  must  not,  however,  be 
forgotten  that  the  real  question  is,  What 
is  the  quality  of  the  user  ?  Has  it  been 
an  enjoyment  in  the  face  of  day  which 
reasonable  neighbours  might  see  and 
ppderstand?      If   so,    the    presumption 
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arises  that  it  is  of  right,  whether  duch 
right  has  been  conceded  during  the 
twenty  years  user  or  at  any  previous 
time. 

It  has  been  asked  whether  a  man, 
whenever  he  increases  the  internal  weight 
of  portions  of  his  house,  is  bound  to 
give  notice  to  his  neighbours.  But  if, 
by  the  increased  weight,  he  is  seeking  to 
acquire  additional  rights  against  the 
neighbour,  the  analogy  of  all  law  would 
appear  to  demand  that  his  enjoyment 
should  be  open.  There  is  no  abstract 
difficulty  in  leaving  it  to  the  jury  to  say 
whether  the  conditions  of  publicity 
have  in  fact  been  fulfilled.  Your  Lord- 
ships have  been  told,  indeed,  in  argu- 
ment at  the  bar  that  to  submit  such  ques- 
tions to  the  jury  would  be  to  render 
titles  of  adjacent  owners  insecure  and 
dependent  on  matters  of  much  nicety. 
The  danger  would  not  be  so  great  as  is 
assumed,  for  in  most  of  such  cases  a  right 
to  some  support  will  ex  hypothesi  have 
been  acquired,  and  adjoining  owners  will 
not  be  able  easily  to  do  wanton  mischief. 
Nevertheless,  the  suggested  danger,  if  it 
exists  at  all,  ought  not  to  be  overlooked. 
But  it  can  readily  be  cured  by  legislation. 
All  that  is  needed  is  to  bring  into  the 
existing  Prescription  Act  the  omitted 
case,  if  omitted  it  really  has  been,  of  a 
claim  to  support  for  buildings,  and  to 
deal  with  it  as  window  lights  have  been 
dealt  with. 

If  the  user  complies  with  the  necessary 
conditions,  the  presumption,  after  twenty 
years,  of  some  lawful  origin  will  arise. 
A  case  thus  prima  facie  established  may 
be  met  in  two  ways.  The  defendant  may 
disprove  the  user  or  its  quality ;  or  in  the 
last  resort  he  may,  if  he  can,  while  ad- 
mitting the  user,  attempt  to  answer  the 
presumption  of  some  lawful  origin — a  task 
which  he  will  find  difficult  in  practice, 
inasmuch  as  mere  proof  of  the  absence 
of  any  covenant  under  seal,  for  the  reason 
I  have  above  indicated,  will  not  any 
longer,  since  the  fusion  of  law  and  equity, 
cover  the  necessary  ground. 

The  above,  I  submit,  is  a  fair  account 
of  the  law  as  regards  the  claim  to  sup. 
port  for  a  modern  house,  and  of  the  ap- 
plication, to  such  a  claim  of  the  twenty 
years  rule.  The  adaptation  of  the  twenty 
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years  rale  to  the  case  of  support  to 
bnildings  has  no  doabt  been  slow.  It 
has  been  accepted  gradaallj  and  with 
hesitation — a  fact  which  of  itself  bears 
testimony  to  the  soundness  of  the  view 
that  it  is  no  part  of  the  positive  law  of 
property.  Its  application  to  the  case  of 
lights  was  equally  gradual,  for  the  rule 
as  to  lights  had  not  become  stereotyped 
up  to  the  beginning  of  the  reign  of 
Greorge  3 — see  Lewis  v.  Price  (26).  The 
twenty  years  rule  as  to  the  presumed 
satisfaction  of  bonds  also  grew  into  force 
by  slow  degi'ees.  But  I  think  that  there 
is  an  ample  weight  of  authority  to  shew 
that  in  cases  of  support  to  buildings 
such  a  rule  now  at  last  prevails,  and 
that  it  can  be  applied  in  substantial  ac- 
cordance with  the  general  principles  of 
the  law  of  easements.  Yet  even  if  the 
case  of  support  for  buildings  differs  ma- 
terially from  all  easements,  affirmative  or 
negative,  if  it  stands  alone  by  itself  as  a 
separate  species  of  p«et/(^o-easement,  can 
it  on  the  other  hand  be  doubted  that  the 
twenty  years  rule  as  found  in  connection 
with  it  is  really  the  same  presumptive 
rule  which  governs  easements  in  general, 
and  that  it  is  the  doctrine  applicable  to 
the  acquisition  of  easements  which  the 
law  of  England  has  chosen  to  adapt  to 
the  special  and  in  some  ways  the  anoma- 
lons  case  of  support  to  a  modern  build- 
ing. 

Against  the  above  view  has  been 
placed  the  language  of  Lord  Wensley- 
dale  and  Lord  C  ran  worth  in  the  case  of 
Bonomi  v.  Backhouse  (12).  "I  think  it 
perfectly  clear,''  says  Lord  Wensley- 
dale,  ^*  that  the  right  in  this  case  was 
not  in  the  nature  of  an  easement,  but 
that  the  right  was  to  the  enjoyment  of 
his  own  property,  and  that  the  obliga- 
tion was  cast  on  the  owner  of  the  neigh- 
bouring property  not  to  interrupt  that 
enjoyment." 

I  have  already  considered  to  what  ex- 
tent and  in  what  sense  the  right  to  sup- 
port for  buildings  is  a  right  to  use  a 
man's  own  property ;  to  what  extent  it 
also  involves  a  collateral  title  to  impede 
the  neighbour  in  the  natural  use  of  the 
neighbour's  own.  It  is  to  this  impor- 
tant distinction  between  the  case  of  sup- 
port   to    houses    and    the    case   of    an 
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ordinary  affirmative  easement  that  Lord 
Wensleydale  and  Lord  Cranworth  ap- 
pear  to  me  to  be  referring,  and  a  similar 
criticism  applies  to  like  expressions 
which  at  times  have  fallen  from  other 
Judges.  Bonomi  v.  Backhou$e  (12)  was 
in  any  event  a  case  which  proceeded  on 
the  basis  of  the  existence  in  that  special 
instance  of  the  full  right  under  disciis- 
sion.  The  arbitrator  had  found  all  and 
every  lawful  origin  which  in  law  could 
create  it.  Whether  the  right  when 
created  arose  from  the  presumption  of  a 
grant  or  from  some  imaginary  law  of 
property  was  not  therefore  necesaarOy  in 
question. 

In  StanseU  v.  JoUard  (6)  the  character 
of  the  user  does  not  seem  to  have  been 
disputed  nor  the  presumption  challenged. 
Lord  Ellenborough  indeed  places  the 
origin  of  support  and  lights  on  the  same 
footing.  He  merely  held  that  *' where, 
as  in  the  case  before  the  Court,  a  man 
had  built  to  the  extremity  of  his  soil,  and 
had  enjoyed  his  building  above  twenty 
years,  by  analogy  to  the  case  of  lights, 
ne  had  acquired  a  right  to  support.'  If 
the  right  of  support  is  indeed  analogous 
to  the  right  to  a  window  light,  then  the 
law  would  seem  to  be  such  as  I  have 
argued  that  it  is. 

Nor  in  Hide  v.  Thomborough  (7)  did 
any  question  apparently  occur  as  to  the 
quality  of  the  user,  nor  was  any  attempt 
made  to  disprove  the  presumptimL 
Here,  again,  the  right  was  taken  as 
having  arisen,  if  it  was  a  right  acknow- 
ledged by  the  law.  "  I^"  said  Baron 
Parke,  "  there  was  twenty  years  enjoy- 
ment by  the  plaintiff  of  the  support  of 
his  house  from  the  neighbour's  land,  and 
it  was  known  that  the  defendant's  land 
supported  the  plaintiff's  house,  that  is 
sufficient  to  give  him  a  right  of  support." 
This  is  but  recognising  the  proposition 
that  the  user  must  be  open.  In  Par^ 
iridge  v.  Scott  (9)  the  right  is  ascribed 
to  the  idea  of  a  grant  which  ought  not, 
at  common  law,  says  Baron  Alderson,  to 
be  inferred  from  any  lapse  of  time  short 
of  twenty  years  after  the  defendants 
might  have  been  or  were  fully  aware  of 
the  facts.  I  abstain  from  reviewing  at 
length  the  other  cases  which  bear  on 
this  point,  as  they  have  been  abnndaoUy 
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em  mined  by  Lord  Justice  Thesiger  in 
tilt'  Conrt  of  Appeal  below. 

1  now  proceed  to  apply  the  above 
reasoning  to  the  questions  put  by  your 
Lordships. 

1.  This  question  I  hare  already  an- 
swered in  the  affirmative. 

2.  The  period  during  which  the  house 
had  stood  was  sufficient  to  give  the 
plaintiff  the  same  right  as  if  his  house 
was  ancient,  provided  the  enjoyment 
falfilled  the  conditions  I  have  described, 
and  provided  it  was  not  shewn  by  the 
defendant  that  the  right  had  no  lawful 
origin. 

3.  It  was  necessary  to  prove  that  the 
defendant  had  openly  enjoyed  the  addi- 
tional support  rendered  necessary  by  his 
alterations.  It  would  of  course  be  an 
open  enjoyment  if  the  defendants  or 
their  predecessors  in  title  had  express 
knowledge  or  notice  of  the  alterations 
and  of  their  character.  But  the  enjoy- 
ment of  the  additional  support  would 
also  be  open  if  the  appearance  of  the 
altered  building  was  such  as  to  afford  a 
reasonable  indication  to  the  adjoining 
owner  of  the  alterations  that  had  taken 
place.  Except  to  this  extent  it  was  not 
necessary,  in  my  opinion,  to  prove  either 
knowledge  or  notice  to  the  adjoining 
owner. 

4.  If  the  alterations  were  openly  en- 
joyed, I  do  not  think  it  would  be  neces- 
sary also  to  prove  knowledge  of  the 
effect  of  the  alterations. 

5.  The  course  taken  by  the  learned 
Judge  seems  to  me  to  have  been  wrong. 
It  should,  I  submit,  have  been  left  to  the 
jury  to  find  whether  the  enjoyment  was 
in  fact  open.  I  may  add  that  I  consider 
this  would  be  the  correct  ruling  at  nisi 
prius,  whether  the  right  acquired  after 
twenty  years  user  be  a  right  of  property 
or  a  right  acquired  as  I  have  described, 
for  I  do  not  regard  the  doctrine  "  Nee  vi 
nee  clam  nee  prccario"as  necessarily  pecu- 
liar to  the  law  of  affirmative  easements. 
The  law  as  to  the  quality  of  the  user 
required  to  raise  the  presumption,  and  as 
to  the  rebuttable  character  of  the  pre- 
sumption when  raised,  should,  I  submit, 
be  laid  down  as  I  have  indicated.  The 
oxaot  forms  of  the  questions  for  the  jury 
would  depend  on  the  issues  arising  ont 
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of  the  defendant's  case.  I  think  that  the 
learned  Judge  was  premature  in  assu« 
ming  that  no  issues  under  the  circum- 
stances were  likely  to  arise.  One  already 
had  arisen  upon  the  admitted  faots, 
namely,  whether  the  user  was  open  or 
the  reverse. 

Lord  Coleridge,  C.J. — In  this  case  I 
have  had  the  great  advantage  of  reading 
the  printed  judgments  prepared  by  my 
noble  and  learned  friend  the  Lord  Chan- 
cellor and  by  my  noble  and  learned  friend 
opposite  (Lord  Blackburn).  I  had  pre- 
pared a  judgment  of  my  own,  but  have 
found  that  it  would  add  nothing  to 
what  is  about  to  be  said,  and  much  better 
said,  by  my  noble  and  learned  friends. 
I,  therefore,  content  myself  with  saying 
that  I  entirely  concur  in  the  conclusions 
at  which  they  have  arrived,  and  in  the 
reasons  which  they  have  given  for  them. 
I  have  to  thank  my  noble  and  learned 
friend  on  the  woolsack  for  allowing  me 
to  say  this  at  once,  as  I  have  to  be  else- 
where. 

The  Lord  Chancellor  (Lord  Sel- 
bornb). — ^Your  Lordships  are  much  in- 
debted to  the  learned  Judges  by  whom 
you  have  been  assisted  in  this  case  far 
their  careful  and  valuable  opinions,  in 
which  the  authorities  have  been  fully 
examined.  I  do  not  myself  propose  to 
refer  to  those  authorities,  except  so  faa 
as  they  seem  to  me  to  bear  upon  princi- 
ples wnich  have  been  brought  into  con- 
troversy, and  as  to  which  the  learned 
Judges  (even  when  they  concur  as  to  the 
practical  result)  are  not  agreed. 

The  questions  upon  these  appeals  may 
be  reduced,  shortly,  to  two  :  The  first, 
whether  a  right  to  lateral  support  from 
adjoining  land  can  be  acquired  by  twenty- 
seven  years  uninterrupted  enjoyment 
for  a  building  proved  to  have  been 
newly  erected  at  the  commencement  of 
that  time;  the  second,  whether  (if  so) 
there  was  anything  in  the  circumstances 
of  this  case,  as  appearing  in  the  evidence, 
sufficient  either  to  disprove  the  acquisi- 
tion of  such  a  right  or  to  make  it  depen- 
dent upon  some  question  of  fact  which 
ought  to  have  been  submitted  to  the 
jury. 
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There  was  another  point,  made  by  both 
the  petitions  of  appeal,  which  I  only  men- 
tion lest  it  should  appear  to  have  been 
overlooked.  The  action  was  brought  by 
reason  of  the  falling  of  the  plaintiffs' 
honse  through  the  excavation  of  the  ad- 
joining land  of  the  commissioners,  in  the 
course  of  certain  works  executed  for 
them  by  the  appellant  Dal  ton,  under  a 
contract,  and  for  Dalton  by  sub-contrac- 
tors. The  commissioners  disputed  their 
liability  for  the  acts  of  Dalton,  and 
Dalton  disputed  his  liability  for  the  acts 
of  his  sub-contractors.  The  same  point 
arose  under  very  similar  circumstances  in 
Bower  v.  Peate  (61),  and  was  decided  ad- 
versely to  the  contention  of  the  appel- 
lants. It  follows  from  that  decision  (as 
to  the  correctness  of  which  I  agree  with 
both  the  Courts  below)  that,  if  the  plain, 
tiffs  are  entitled  to  recover  at  all,  they 
are  entitled  to  recover  against  both  the 
commissioners  and  Dalton. 

I  proceed  to  consider  the  principal 
questions  in  the  case. 

In  the  natural  state  of  land,  one  part 
of  it  receives  support  from  another,  up- 
per from  lower  strata,  and  soil  from  ad- 
jacent soil.     This  support  is  natural,  and 
is  necessary,  as  long  as  the  status  quo  of 
the  land  is  maintained  ;  and,  therefore,  if 
one  parcel  of  land  be  conveyed,  so  as  to 
be  divided  in  point  of  title  from  another 
contiguous  to   it,    or  (as  in  the  case  of 
mines)  below  it,  the  status  quo  of  sup- 
port  passes    with  the  property    in   the 
land,  not  as  an  easement  held  by  a  dis- 
tinct  title,   but    as  an    incident    to   the 
land  itself,  sine  quo  res  i'psa  haheri  non 
debet.     All  existing  divisions  of  property 
in  land  must  have  been  attended  with  this 
incident,  when  not  excluded  by  contract, 
and    it  is  for  that  reason  often  spoken  of 
as   a  right  by  law ;  a  right  of  the  owner 
to  the  enjoyment  of  his  own  property,  as 
distinguished  from  an  easement  supposed 
to  b  e  gained  by  grant ;  a  right  for  injury 
to     which    an    adjoining    proprietor    is 
respo  nsible,  upon  the  principle,  sic  utere 
tuo,  ut   alienum  non  loedas.     This  is  all 
that  I  understand  to  be  meant  by  those 
p  as  sages  of  the  judgments  in  HunijphHes 
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V.  Brogden  (1),  Bowhoiliani  v.  WiUon 
(2),  Bonomi  v.  Backhoufie  (12),  to  which 
some  of  the  learned  Judges  who  assisted 
your  Lordships  have  referred. 

In  these  cases,   or  in  some  of  them, 
there  were  buildings  upon  the  land ;  but 
no  separate  question  was  raised  as  to  the 
support  necessary  for  the  buildings,  as 
distinguished  from  that  necessary  for  the 
land  ;  and  the  doctrine  laid  down  must, 
in  my  opinion,  be  understood  of  land 
without  reference  to  buildings.     Support 
to  that  which  is  artificially  imposed  upon 
land  cannot  exist  ex  jure  naturcBy  because 
the  thing  supported  itself  does   not  so 
exist ;  it  must  in  each  particular  case  be 
acquired  by  grant,   or   by  some  means 
equivalent  in  law  to  grant,  in  order  to 
make  it  a  burden  upon  the  neighboor's 
land,   which,   naturally,   would    be  fines 
from  it.      This   distinction  (and  at  the 
same  time  its  proper  limit)  was  pointed 
out  by  Mr.  Justice  Willes,  in  Bonomi  v. 
Backhouse    (12),   where  he  said,   "The 
right  to  support  of  land  and  the  right  to 
support  of  buildings  stand  upon  different 
footings,  as  to  the  mode  of    acquiring 
them ;   the  former  being  prima  facie  a 
right  of  property,  analogous  to  the  flow 
of  a  natural  river,  or  of  air —  Bowbotham 
V.   Wilson  (2) — though    there    may  be 
cases  in  which  it  would  be  sustained  as 
matter    of    grant — see    Tlie    Caledonian 
Bailway  Company  v.  Sprot  (16) — whilst 
the  latter  must   be  founded   upon  pre- 
scription or  grant,  express  or  implied; 
but  the   character  of  the   rights,  when 
acquired,   is  in  each    case    the    same." 
Land  which  affords  support  to   land  is 
affected  by  the  superincumbent  or  lateral 
weight,  as  by  an  easement  or  servitude; 
the  owner  is  restricted  in  the  use  of  his 
own  property  in  precisely  the  same  waj 
as  when  he  has  granted  a  right  of  sup- 
port to  buildings.     The  right,  therefore, 
in  my  opinion,  is  properly  called  an  ease- 
ment— as  it  was   by  Lord  Campbell  in 
Humphries  v.  Brogden  (1)  ;  though  when 
the  land  is  in  its  natural  state  the  ease- 
ment   is  natural    and  not  conventional. 
The  same  distinction  exists  as  to  rights 
in  respect  of  running  water :  the  ease- 
ment of  the  riparian  landowner  is  natural ; 
that  of  the  millowner  on  the  stream,  ao 
far  as  it  exceeds  that  of  an   ordinaiy 
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riparian  proprietor,  is  conventional — that 
is,  it  must  be  established  by  prescription 
or  grant. 

If  at  the  time  of  the  severance  of  the 
land  from  that  of  the  adjoining  pro- 
prietor it  was  not  in  its  original  state,  bat 
had  baildings  standing  on  it  up  to  the 
dividing  line,  or  if  it  were  conveyed  ex- 
pressly with  a  view  to  the  erection  of 
Bach  baildings,  or  to  any  other  use  of  it 
which  might  render  increased  support 
necessary,  there  would  then  be  an  implied 
grant  of  sach  support  as  the  actual  state 
or  the  contemplated  use  of  the  land 
would  require,  and  the  artificial  would  be 
inseparable  from,  and  (as  between  the 
parties  to  the  contract)  would  be  a  mere 
enlargement  of,  the  natural  right.  If  a 
building  is  divided  into  floors  or  "  flats,'* 
separately  owned  (an  illustration  which 
occurs  in  many  of  the  authorities),  the 
owner  of  each  upper  floor  or  "  flat  '*  is 
entitled,  upon  the  same  principle,  to  ver- 
tical support  from  the  lower  part  of  the 
bailding,  and  to  the  benefit  of  such  lateral 
support  as  may  be  of  right  enjoyed  by 
the  bailding  itself — The  Caledonian  EaiU 
way  Company  v.  Sprat  (16). 

I  think  it  clear  that  any  such  right  of 
support  to  a  bailding  or  part  of  a  build- 
ing is  an  easement ;  and  I  agree  with 
Mr.  Justice  Lindley  and  Mr.  Justice 
Bowen  that  it  is  both  scientifically  and 
practically  inaccurate  to  describe  it  as 
one  of  a  merely  negative  kind.  What  is 
support  ?  The  force  of  gravity  causes 
the  superincumbent  land  or  building  to 
press  downwards  upon  what  is  below  it, 
whether  artificial  or  natural ;  and  it  has 
also  a  tendency  to  thrust  outwards, 
laterally,  any  loose  or  yielding  substance, 
such  as  earth  or  clay,  until  it  meets  with 
adequate  resistance.  Using  the  language 
of  the  law  of  easements,  I  say  that,  in 
the  case  alike  of  vertical  and  of  lateral 
support,  both  to  land  and  to  buildings, 
the  dominant  tenement  imposes  upon  the 
servient  a  positive  and  a  constant  burden, 
the  sustenance  of  which  by  the  servient 
tenement  is  necessary  for  the  safety  ami 
stability  of  the  dominant.  It  is  true  that 
the  benefit  to  the  dominant  tenement 
arises,  not  from  its  own  pressure  upon 
the  servient  tenement,  but  from  the  power 
of  the  servient  tenement  to  resist  that 
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pressure,  and  from  its  actual  sustenance 
of  the  burden  so  imposed.  But  the 
burden  and  its  sustenance  are  reciprocal 
and  inseparable  from  each  other,  and  it 
can  make  no  difference  whether  the  domi* 
nant  tenement  is  said  to  impose,  or  the 
servient  to  sustain,  the  weight. 

Lord  Campbell  in  Humphries  v.  Brogden 
(1)  referred  to  the  servitude  oneris 
ferendi  (applied  in  the  law  of  Scotland  to 
a  house  divided  into  *'  flats  "  belonging 
to  diflerent  owners)  as  apt  to  illustrate 
the  general  law  of  vertical  support.  The 
servitude  so  denominated  (ut  vicintu 
onera  vicini  sustineat)  in  the  Boman  law 
was  exclusively  "  urban  " — that  is,  relative 
to  buildings,  whether  in  town  or  country ; 
and  the  instances  of  it  given  in  the 
Digest  refer  to  rights  of  support  acquired 
by  one  proprietor  for  his  building,  or 
part  of  it,  upon  walls  belonging  to  an 
adjoining  proprietor.  (Inst,  lib.  2,  tit.  3 ; 
Dig.  lib.  8,  tit.  2,  11.  24,  25,  33;  also 
tit.  5,  11.  6,  8.)  But  in  principle  the 
nature  of  such  a  servitude  must  be  the 
same,  whether  it  is  claimed  against  a 
building  on  which  another  structure  may 
wholly  or  partly  rest,  or  against  land 
from  which  lateral  or  vertical  support  is 
necessary  for  the  safety  and  stability  of 
that  structure. 

These  principles  go  far,  in  my  opinion, 
to  establish,  as  a  necessary  consequence, 
that  such  a  right  of  support  may  be 
gained  by  prescription.  Some  of  the 
learned  Judges  appear  to  think  otherwise 
and  to  doubt  whether  it  could  be  the  sub- 
ject of  grant.  For  that  doubt  I  am  un- 
able to  perceive  any  sufficient  foundation. 
Mr.  Justice  Littledale  in  Moor  v.  Bawson 
(18)  spoke  of  the  right  to  light  as  being 
properly  the  subject,  not  of  grant,  but  of 
covenant.  If  he  had  said  (which  he  did 
not)  that  a  right  to  light  could  not  be 
granted,  in  the  sense  of  the  word  "grant*' 
necessary  for  prescription,  I  should  have 
doubted  the  correctness  of  the  opinion, 
notwithstanding  the  great  learning  of 
that  eminent  Judge.  Although  the 
general  access  of  light  from  the  heavens 
to  the  earth  is  indefinite,  the  light  which 
enters  a  building  by  particular  apertures 
does  and  must  pass  over  the  adjoining 
land  in  a  course  which,  though  not  visibly 
defined,  is   really  certain,  and,  in  that 
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sense,  definite.     Why  should  it  be  im- 
possible for  the  owner  of  the  adjoining 
land  to  grant  a  right  of  nnobstrncted 
passage   over  it   for  that  light  in   that 
coarse P       The    term     "ancient"    light 
seems  to  me  itself  to  imply  that  such  a 
right  might  be  acquired  by  prescription. 
But,  however  this  may  be,  the  opinion  of 
Mr.  Justice  Littlcdale  is  stated  by  him  in 
words  which  (unless  I  misunderstand  the 
true  nature  of  support)  do  not  apply  to 
that   easement.     ^'  A  right  of  common  " 
(he   says),  "  or  a  right  of  way,  being  a 
privilege   of    something    positive   to   be 
done  or  used  in  the  soil  of  another  man's 
land,  may  be  the  subject  of  legal  grant ; 
yet  light  and  air,  not  being  to  be  used  in 
the  soil  of  the  land  of  another,  are  not 
the  subject  of    actual    grant;    but  the 
right  to  insist  upon  the  non-obstruction 
and  non-interruption  of  them  more  pro- 
perly arises  by  a  covenant,  which  the  law 
would  imply,  not  to  interrupt  the  free 
use  of  light  and  air."     The  pressure  of 
the  dominant  tenement,  in  the   case  of 
support  is  upon  the  soil  of  another  man's 
land,  and  I  can  see  no  material  difference 
between  this   and    **  something  positive 
done  or  used  in  the  soil  of  another  man's 
land."     Mr.  Justice  Willes  in  Bonomi  v. 
BacMvouse    (12),    when    delivering    the 
unanimous  judgment   of    the    Court    of 
Exchequer  Chamber,  said  that  "  the  right 
to     support    of    buildings "    not     only 
"  might "    but  "  must   be   founded  upon 
prescription  or  grant   expressed   or  im- 
plied."    Baron  Bramwcll  in  Bowboiham 
V.  Wilson  (2)  said,  "  I  am  of  opinion  that 
it  is  competent  to  the  owner  of  land,  on 
or  after  the  severance  of  the  mines,  to 
grant   to   the   grantee  of  the   mines   the 
right  to  damage  the  surface.     I  cannot 
see  how,  if  there  may  be  a  grant  of  mines, 
and  of  the  right  to  enter,  sink  shafts  and 
work,   there  may  not  be  such  a  grant  as 
that  contended  for  here  "  (that  is,  the 
right  to  take  away  support  from  the  sur- 
face), "  nor  can  I  see  how,  if  a  grant  of 
unobstructed  light  and  air,  or  of  support 
of  the  soil,  to  an  adjoining  owner  would 
be   good,    a  grant   of    such   a   right  as 
claimed  here  would  not  be.     My  brother 
Hayes  said  presumed  grants  of  windows 
and  of  support  were  idle  fictions,  which 
ought  never  to  have  been  invented.   Per- 
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haps  so,  but  the  fact  that  they  were  shews 
that  the  inventors  and    everybody  else 
supposed  that  real  grants  of  such  a  na- 
ture would  be  good."      The  rule  as  to 
prescription  is  thus  stated  in  Sir  Francis 
North's  argument  in  FoUer  v.  Norik  (52): 
"  The  law   allows  prescriptions,  but  in 
supply  of  the  loss  of  a  grant.     Ancient 
grants  happen  to  be  lost  many  times,  and 
it  would  be  hard  that  no  title  could  be 
made  to  things  that  lie  in  grant  but  by 
shewing    of    a    grant ;    therefore,  upon 
usage,  ttvmps  dont,  Ac.,  the  law  presumes 
a  grant  and   a  lawful    beginning,  and 
allows  such  usage  for  a  good  title ;  but 
still  it  is  but  in  supply  of  the  lo«s  of  a 
grant ;  and,  therefore,  for  such  things  as 
can  have  no   lawful  beginning,  nor  be 
created   at  this  day,  by  any  manner  of 
grant,  or  reservation,  or  deed  that  can  be 
supposed,  no  prescription  is  good."    Mr. 
Justice  Ashurst  in  Lord  Pelham  v.  Picken- 
gill  (53)  laid  it  down  as  the  general  rule 
that  "  every  prescription  is  good,  if  by 
any  possibility  it  can  be  supposed  to  have 
had  a  legal   commencement."      Be  the 
theory  what  it  may,  its  true  foundation 
in  point  of  fact  is  that  which  the  Bomaus 
called    "  usucaption,"    under   the  condi- 
tions  defined  by  Sir  Edward  Coke.  "  Both 
to  customs  and  prescriptions,  these  two 
things  are  incidents  inseparable,  namely, 
possession  or  usage,  and  time.     Posses- 
sion must  have  three  qualities :   it  mast 
be  long,  continual  and  peaceable  (lon^ 
continua   et   pacifica);    for    it    is    said, 
'  transferuntur    dominia,    sine    titulo  et 
traditioue,   per   usucaptionem,    scil.   per 
longam,  continuam,  et  pacificana,  posses- 
sionem.     Longam,  i.e.  per  spatium  tem- 
poris    per    legem    definitum.  .  .  .  Con- 
tinuam  dico,   ita  quod   non  sit  legitime 
interrupta.     Pacificam   dico,  quia  si  con- 
tentiosa  fnerit,  idem  erit  quod  prins,  si 
contentio  fuerit  justa.  .  .  .  Longus  nsiis 
nee  per  vim,  nee  clam,  nee  precano" 
(1  Inst.  113  b.     The  Latin  is  from  Brae- 
ton).     All  these  conditions  are  capable, 
in  my  judgment,  of  being  fulfilled  as  to 
the  right  of  support  to   buildings,  and, 
when  they  are  fulfilled,  I  am  unable  to 
understand  why  the  right  should  not  be 
held  to  be  prescriptively  established. 

(62)  1  Vent.  883 ;  1  Sannd.  847  ;  1  Lev.  168. 
^53)  1  Term  Rep.  680. 
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The  policy  and  purpose  of  the  law,  on 
which  both  prescription  and  the  pre- 
samptions  which  have  supplied  its  place, 
when  length  of  possession  has  been  less 
than  immemorial,  rest,  would  be  defeated, 
or  rendered  very  insecare,  if  exceptions  to 
it  were  admitted  on  such  grounds  as  that 
a  particular  servitude  (capable  of  a  law- 
ful origin)  is  negative  rather  than  posi- 
tive ;  or  that  the  inchoate  enjoyment  of  it 
before  it  has  matured  into  a  right  is  not 
an  actionable  wrong ;  or  that  resistance 
to  or  interruption  of  it  may  not  be  con- 
veniently practicable.  I  assume  for  the 
present  purpose  that  a  man  who  places 
on  his  own  land,  where  it  adjoins  that  of 
his  neighbour,  a  weight  which  increases  its 
pressure  upon  his  neighbour's  land,  is  not 
thereby  guilty  of  an  actionable  wrong.  If 
this  be  so  the  reason  probably  is  that  the  act 
is  lawfully  done  upon  his  own  land,  and 
that  the  owner  of  the  adjoining  land 
suffers  no  actual  or  appreciable  damage 
from  the  increased  amount  of  pressure 
which  it  has  to  bear,  except  so  far  as  the 
continuance  of  that  pressure,  if  un  inter- 
rupted,  may  tend  to  ripen  into  a  right, 
and  so  to  enlarge  the  servitude  to  which 
this  land  was  previously  subject.  But 
against  this  he  has  his  own  remedy  if  he 
chooses  to  prevent  and  interrupt  it.  That 
power  of  resistance  by  interruption  does 
and  must  in  all  such  cases  exist,  other- 
wise no  question  like  the  present  could 
arise.  It  is  true  that  in  some  cases  (of 
which  the  present  is  an  example)  a  man 
acting  with  a  reasonable  regard  to  his 
own  interest  would  never  exercise  it  for 
the  mere  purpose  of  preventing  his 
neighbour  from  enlarging  or  extending 
such  a  servitude.  But  on  the  other  hand 
it  would  not  be  reasonably  consistent 
with  the  policy  of  the  law  in  favour  of 
possessory  titles  that  they  should  depend 
in  each  particular  case  upon  the  greater 
or  less  facility  or  difficulty,  convenience 
or  inconvenience,  of  practically  inter- 
rupting them.  They  can  always  be  inter- 
rupted (and  that  without  difficulty  or 
inconvenience)  when  a  man  wisLes  and 
finds  it  for  his  interest  to  make  such  a 
use  of  his  own  land  as  will  have  that 
effect.  So  long  as  it  does  not  suit  his 
purpose  or  his  interest  to  do  this,  the  law 
which  aUowsaservitade  to  be  established 
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or  enlarged  by  long  and  open  engagement 
against  one  whoso  preponderating  interest 
it  has  been  to  be  passive  during  the  whole 
time  necessary  for  its  acquisition,  seems 
more  reasonable  and  more  consistent 
with  public  convenience  and  natural 
equity  than  one  which  would  enable  him 
at  any  distance  of  time  (whenever  his 
views  of  his  own  interest  may  have 
undergone  a  change)  to  destroy  the 
fruits  of  his  neighbour's  diligence,  in- 
dustry and  expenditure. 

The  la'w  of  ancient  lights,  as  it  stood 
before  the  Prescription  Act,  was  a  stronger 
example  gf  the  application  of  these  prin- 
ciples ;  ';^e  easement  in  that  case  being 
more  pux^iJ^  negative.  I  cannot  agree 
with  U^^set.who  think  that  law  too  ex- 
ceptionltl  and  anomalous  to  furnish  an 
analogy,  or  exemplify  a  principle,  ap- 
plicable to  any  other  case.  The  servitude 
non  aliius  tollefuli  ne  luminibus  ojfficiatur 
was  as  wall  known  to  the  Roman  juris- 
prudence as  the  servitude  oneris  ferendi^ 
or  any  other  ;  and,  if  natural  and  not  only 
technical  reasons  are  to  be  regarded,  it 
is  difficult  to  conceive  anything  more 
needful  for  the  comfort  of  life  and  en- 
joyment of  house  property  than  the  un- 
obstructed enjoyment  of  light.  There  is 
no  actionable  wrong  done  by  opening 
new  lights  which  overlook  a  neighbour's 
land ;  and  to  obstruct  them  by  building 
or  erecting  hoards  on  that  land,  when 
there  is  no  other  motive  for  doing  so 
than  to  prevent  them  from  ripening  into 
an  easement)  is  as  seldom  likely  to  be 
conveniently  practicable  as  the  obstruc- 
tion of  the  vertical  or  lateral  support  of 
buildings  by  excavation  or  otherwise. 
But  these  have  not  been  regarded  as 
sufficient  reasons  why  the  right  to  lights 
should  not  be  gained  by  an  enjoyment 
and  user  for  more  than  twenty  years. 

From  the  view  which  I  take  of  the 
nature  of  the  right  of  support — that  it  is 
an  easement  not  purely  negative,  capable 
of  being  granted,  and  also  capable  of 
being  interrupted — it  seems  to  me  to  fol- 
low that  it  must  be  within  the  2nd  section 
of  the  Prescription  Act  (2  &  3  Will.  4. 
c.  71),  unless  that  section  is  confined  (as 
Sir  William  Erie  in  Webb  v.  Bird  (19) 
appears  to  have  thought)  to  rights  of 
way  and  rights  of  water.     The  opinion. 
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to  that  effect  expressed  by  that  eminent 
Judge  was  not  necessary  for  the  decision 
of  Wehh  V.  Bird  (19),  nor  can  I  perceive 
that  any  concurrence  in  it  was  expressed 
by    Justices    Willes    and     Byles,     who 
agreed  in  the  decimon.     The  point  then 
determined  (as  I  understand  it)  was  that 
a  claim  to  have  free  access  for  all   the 
winds  of  heaven  to  the  sails  of  a  wind- 
mill was  too  large  and  indefinite  in  its 
nature  to  be  acquired  by  use,  or  to  be 
capable  of  interruption,  within  the  mean- 
ing of  the  2nd  section  of  the  Prescription 
Act.     That  determination  I  assume   to 
have  been  correct.     But  I  do  not  think 
it  possible,  without  a  degree  of  violence 
to  the  express  terms  of  the  Act,  for  which 
neither  its    context  nor  its   policy   (as 
expressed  in  the   preamble)  affords  any 
justification,  to  restrict  the  operation  of 
the  2nd  section  to  "  the  two  descriptions 
of  easements  therein  specified,   namely, 
the  right  to  a  way  or  watercourse."   The 
expressed  policy  of  the  Act  is  large  and 
general ;  it  is  to  prevent  claims  of  pre- 
scription from  being  defeated  by  shewing 
a  commencement   within  time  of  legal 
memory.     Why  should  not  this  extend 
to   other    easements   besides  ways    and 
water  rights,  and  lights  which  (by  the 
3rd  section)  are  specially  provided  for, 
and  exceptionally  favoured  ?     In  terms 
the  2nd  section  extends  to   every  claim 
which  could  *'be  lawfully  made  at  the 
common  law  by  custom,  prescription  or 
grant  to  any  way,  or  other  easement,  or 
to  any  watercourse,  or  the  use  of  any 
water,  to  be  enjoyed  or  derived  upon, 
over  or  from  any  land  or  water.**     The 
interjection  of  the  words  "  or  other  ease- 
ment,'*   between   **  ways  **    and  "  water- 
courses *'  may  seem  singular,  but  I  cannot 
think   that  they  ought  therefore  to  be 
reduced  to  silence  or  arbiti*arily  limited. 
If  any  explanation  of  the  place  in  which 
they  occur  is  necessary,  it  may  (I  think) 
be  found  in  the  separate  mention  which 
follows  of  "  land  **  and  "  water.**     Bed- 
dendo  singula  singulis^  the  words  (as  it 
seems  to  me)  may  be  read  thus :  '^  Any 
way  or  other  easement  to  be  enjoyed  or 
derived  upon,  over  or  from  any  land,  or 
any  watercourse,  or  use  of  water  to  be 
enjoyed  or  derived  upon,  over  or  from 
any   water.**      So    reading    them,   they 
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would  include  (unless  there  is  somediing 
else  in  the  statute  to  exclude  it — and  I 
find  nothing)  the  easement  of  support. 

I  am  not  insensible  to  the  probability 
that  there  may  be  some  error  in  an 
opinion  which  seems  to  be  opposed  to 
that  of  all  the  learned  Judges  in  both 
the  Courts  below,  and  of  most  of  those 
by  whom  your  Lordships  have  been  as- 
sisted on  this  occasion.  They  did  not  all 
advert  to  the  Prescription  Act,  but,  of 
those  who  did,  Mr.  Justice  Lindley  was, 
I  think,  the  only  one  who  expressed  any 
doubt.  The  opinions  of  those  learned 
Judges  may  possibly  have  been,  in  some 
degree,  influenced  by  what  was  said  by 
so  distinguished  a  Judge  as  Sir  William 
Erie,  in  the  case  of  Wehh  ▼.  Bird  (19), 
which  was  cited  for  this  purpose  by  Mr. 
Justice  Lush.  To  those  who  considered 
that  the  right  of  support  was  not  an 
easement,  or  that  it  was  of  so  purely 
negative  a  character  as  to  be  incapable 
of  being  granted,  or  of  being  interrupted 
within  the  meaning  of  the  statute,  the 
conclusion  that  the  statute  did  not  apply 
to  it  would  naturally  follow.  I  have 
already  stated  my  reasons  for  not  anbnt- 
ing  to  those  premises.  The  point  may 
probably  not  now  require  decision,  be- 
cause the  same  practical  conclusion  may 
be  reached  by  your  Lordships  (as  it  has 
been  by  all  the  Judges,  except  the  late 
Lord  Chief  Justice  of  England,  Mr.  Jus- 
tice Mellor  and  Lord  Justice  Brett)  by  a 
different  road.  But,  having  regard  to 
its  possible  importance  in  other  cases,  I 
have  not  thought  it  right  to  withhold  the 
expression  of  the  opinion  which,  after 
much  consideration,  I  have  myself  formed 
upon  it. 

Assuming  the  statute  to  apply,  what 
would  be  its  effect  ?  The  late  Lord  Chief 
Justice  of  England  thought  it  would  be 
nugatory.  ''  It  was  passed  '*  (his  Lord- 
ship saia)  **  with  the  view  of  putting  an 
end  to  the  scandal  on  the  administration 
of  justice  which  arose  from  forcing  the 
consciences  of  juries  *'  to  find  that  there 
had  been  a  lost  grant,  when  '*the  pre- 
sumption was  known  to  be  a  mere  fic- 
tion." But  he  nevertheless  concluded 
that,  except  in  the  case  of  light,  *^as 
regards  the  effect  of  twenty  years  user  or 
enjoyment  in  the  matter  of  easements  by 
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presumed  grant,  the  law  stands  exactly 
as  it  did  before  the  passing  of  the  Act;" 
a  conclusion  extending  as  much  to  those 
rights  of  way,  Ac,  which  are  expressly 
mentioned  in  the  2nd  section,  as  to  **  other 
easements." 

It  is  undoubtedly  true,  that  under  the 
2nd  section  there  is  an  important  differ- 
eiKJe  between  a  forty  years  and  a  twenty 
years  user.      Forty  years   user  has  the 
same  effect  which  (under  the  3rd  section) 
twenty  years  user  has  as  to  light:    it 
makes  the  right  absolute  and  indefeasible, 
unless  it  is  shewn  to  have  been  enjoyed 
by  consent  or  agreement  in  writing.    But 
twenty  years  user,  under  the  2nd  section, 
may  be  defeated  "  in  any  other  way  iu 
which  it  was  previously  "  (that  is,  before 
the  1st  of  Aogust,  1832)  ''  liable  in  law 
to  be   defeated,"  except  that  it  can  no 
longer  be  defeated  or  destroyed  "  by  shew- 
ing only  that "  it  **  was  first  enjoyed  at 
any  time  prior  to  such  period  of  twenty 
years."     The  effect  of  this,  as  I  under- 
stand it,  is  to  apply  the  law  of  prescrip- 
tion, properly  so  called,  to  an  easement 
enjoyed  as  of  right  for  twenty  years,  sub- 
ject to  all  defences  to  which  a  claim  by 
prescription  would  previously  have  been 
open,  except  that  of  shewing  a  commence- 
ment within  time  of  legal  memory.     To 
allege  that  there  was  no  evidence  from 
which  a  grant  could  be  presumed,  or  that 
there  was  evidence  by  which  it  ought  to 
be   inferred  that  there  was,  in  fact,  no 
grant,  would  not  (as  I  understand  the 
law)  have  been  before  the  1st  of  August, 
1832,  a  competent  mode  of  defeating  or 
destroying  any  claim  to  an  easement  by 
prescription,  and  no  jury  would  have  been 
directed  to  find  a  grant  in  any  such  case, 
when  there  was  no  proof  of  a  commence- 
ment within  time  of  legal  memory.     The 
section,  therefore  (assuming  it  to  apply), 
would  in  the  present  case  be  sufficient  to 
establish  a  title  by  prescription  to  the 
right  claimed  by  the  plaintiffs,  unless  it 
had  been  enjoyed  vi',  or  clmuy  or  precario. 
Of  vi  or  precario  there  is  here  no  question. 
Supposing,  however,  that  the  2nd  sec- 
tion of  the  Prescription  Act  ought  not  to 
be  held  to  apply  to  the  easement  of  sup- 

Ert,  the  same  result  would  practically 
reached  by  the  doctrine,  that  a  grant, 
pr  some  lawful  title  equivalent  to  it,  ought 
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to  be  presumed  after  twenty  years  user. 
As  to  this,  I  think  it  unnecessary  to  say 
more  than  that  I  agree  with  the  view  of 
the  authorities  taken  by  Mr.  Justice  Lush, 
by  the  majority  of  the  Judges  in  the  Court 
of  Appeal,  and  by  all  the  learned  Judges 
who  attended  this  House  (unless  Mr. 
Justice  Bowen,  who  preferred  to  rely 
upon  the  equitable  doctrine  of  acquies- 
cence, is  an  exception)  in  their  answers 
to  the  two  first  questions  proposed  to  them 
by  your  Lordships. 

Upon  the  other  three  questions  pro- 
posed to  the  learned  Judges,  which  in- 
volve the  doctrine  of  cZawi,  as  applied  to 
the  easement  of  support,  there  has  been 
much  difference  of  opinion ;  four  of  the 
learned  Judges  being  in  the  plaintiffs' 
favour,  and  the  other  three  thinking  that 
the  jury  were  not  properly  directed  on 
that  point. 

The  enquiry  on  this  part  of  the  case  is 
as  to  the  nature  and  extent  of  the  know- 
ledge or  means  of  knowledge  which  a 
man  oaght  to  be  shewn  to  possess,  against 
whom  a  right  of  support  for  another  man's 
building  is  claimed.  He  cannot  resist  or 
interrupt  that  of  which  he  is  wholly  igno- 
rant. But  there  are  some  things  of  which 
all  men  ought  to  be  presumed  to  have 
knowledge,  and  amongst  them  (I  think) 
is  the  fact,  that,  according  to  the  laws  of 
nature,  a  building  cannot  stand  without 
vertical  or  (ordinarily)  without  lateral 
support.  When  a  new  building  is  openly 
erected  on  one  side  of  the  dividing  line 
between  two  properties,  its  general  nature 
and  character,  its  exterior  and  much  of 
its  interior  structure,  must  be  visible  and 
ascertainable  by  the  adjoining  proprietor 
during  the  course  of  the  erection.  When 
(as  in  the  present  case)  a  private  dwell- 
ing-house is  pulled  down,  and  a  building 
of  an  entirely  different  character,  such  as 
a  coach  or  carriage  factory,  with  a  large 
and  massive  brick  pillar  and  chimney- 
stack,  is  erected  instead  of  it,  the  adjoin- 
ing proprietor  must  have  imputed  to  him 
knowledge  that  a  new  and  enlarged  ease- 
ment of  support  (whatever  may  be  its 
extent)  is  going  to  be  acquired  against 
him,  unless  he  interrupts  or  prevents  it. 
The  case  is,  in  my  opinion,  substantially 
the  same  as  if  a  new  factory  had  been 
erected  where  no  building  stood  before. 
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Having  this  knowledge,  it  is,  in  my  judg- 
ment, by  no  means  neceBsary  that  he 
should  have  particular  information  as  to 
those  details  of  the  internal  structure  of 
the  building  on  which  the  amount  or  in- 
cidence  of  its  weight  may  more  or  less 
depend.  If  he  thought  it  material,  he 
might  enquire  into  those  particulars,  and 
then,  if  information  were  improperly  with- 
held from  him,  or  if  he  received  false  or 
misleading  information,  or  if  anything 
could  be  shewn  to  have  been  done  secretly 
or  surreptitiously,  in  order  to  keep  mate- 
rial facts  from  his  knowledge,  the  case 
would  be  different.  But  here  there  was 
no  evidence  from  which  a  jury  could  have 
been  entitled  to  infer  any  of  these  things. 
Everything  was  honestly  and  (as  far  as  it 
could  be)  openly  done,  without  any  decep- 
tion or  concealment.  The  interior  con- 
struction of  the  building  was,  indeed, 
such  as  to  require  lateral  support,  beyond 
what  might  have  been  necessary  if  it  had 
been  otherwise  constructed.  But  this 
must  always  be  liable  to  happen  whenever 
a  building  has  to  be  adapted  to  a  parti- 
cular use.  The  knowledge  that  it  may 
or  may  not  happen  is,  in  my  opinion, 
enough,  if  the  adjoining  proprietor  makes 
no  enquiry.  I  think,  therefore,  that  in 
this  case  the  kind  and  degree  of  know- 
ledge which  the  adjoining  proprietor  must 
necessarily  have  had  was  sufficient ;  that 
nothing  was  done  claw,  and  that  the 
evidence  did  not  raise  any  question  on 
this  point  which  ought  to  have  been  sub- 
mitted to  the  jury. 

My  opinion,  therefore,  upon  the  whole 
case  is  in  favour  of  the  respondents,  the 
plaintiffs  in  the  action,  and  against  the 
appellants ;  and  the  motion  which  I 
have  to  make  to  your  Lordships  is,  that 
the  judgment  of  the  Court  below  be 
affirmed,  and  the  appeal  dismissed  with 
costs.  The  effect  of  this  will  be,  that 
judgment  will  stand  for  the  plaintiffs  for 
1,943/.,  the  amount  of  damages  assessed 
by  the  special  referee  ;  the  defendants  not 
having  elected  to  take  a  new  trial  within 
the  time  allowed  them  by  the  order  of  the 
Lords  Justices,  which  option  was  more 
than,  according  to  the  view  which  I  take 
of  this  case,  they  were  entitled  to. 

Lord  Penzance. — In  dealing  with  the 
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questions  of  law  to  which  the  prefleni 
case  g^ves  rise,  it  is  material  to  bear  in 
mind  that  the  exact  proposition  which 
the  appellante  call  upon  year  Lordahips 
to  repudiate  or  affirm  ia  to  be  found  in 
the  ruling  at  the  trial  given  by  the 
leaitaed  Judge.  It  is  in  these  words: 
"  The  authoHties  oblige  me  to  hold  that 
when  a  bnilding  has  stood  for  twentj 
years  it  has  acquired  a  right  to  the  sup- 
port of  the  adjacent  land,  and  I  do  not 
think  it  at  all  depends  upon  whether  the 
opposite  or  adjacent  neighbour  had  no- 
tice or  not  of  what  was  done,  or  what 
weight  was  put  upon  it ;  nor  does  it  rest 
ou  the  fact  of  there  being  an  implitnl 
grant.  I  think  it  has  become  absolute  lair, 
that  when  a  building  has  stood  for  twenty 
years,  supported  by  the  adjacent  soil,  it 
has  acquired  a  right  to  the  support  (A 
the  soil ;  and  no  one  has  a  right  to  take 
away  that  soil  without  putting  an  equiva- 
lent to  sustain  the  building.  That  is 
the  ruling  which  I  must  lay  down  here, 
because  that  is  upheld  by  many  autho- 
rities." Your  Lordships  have  now  to 
say  whether  this  view  of  the  authorities 
is  a  correct  one,  and,  with  some  relno- 
tance,  I  feel  constrained  to  say  that,  in 
my  opinion,  it  is  so.  I  say  with  some  re- 
luctance, not  because  I  think  that  the 
support  which  the  plaintiff  claims  for  his 
house  is  unreasonable  or  inequitable,  bat 
because  the  circumstances  under  which 
the  claim  is  held  to  arise  are,  so  far  as  I 
am  able  to  discover,  incapable  of  giving 
rise  to  it  in  accordance  with  any  known 
principle  of  law. 

It  must  be  borne  in  mind  both  what 
the  claim  is  and  what  it  is  not.  It  is  not 
a  claim  asserted  for  the  support  of  a 
house  by  the  adjacent  soil  as  soon  as  that 
house  is  built,  but  a  claim  that  when  the 
house  has  stood  "  for  twenty  years,  sup- 
ported by  the  adjacent  soil,  it  has  by  ab- 
solute law  acquired  a  right  to  the  support 
of  the  soil,"  and  this  not  by  reason  of 
any  implied  grant,  and  quite  independent 
of  whether  '*  the  opposite  or  adjacent 
neighbour  had  notice  or  not  of  what 
was  done  or  what  weight  was  put  upon  *' 
the  ground  to  which  the  lateral  support 
was  required. 

It  is  this  sudden  starting  into  existence 
of  a  right  which  did  not  exist  the  daj 
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before  the  twenty  yean  expired,  without 
reference  to  any  presumption  of  acquies- 
oenoe  by  the  neighbour  (to  which  the 
lapse  of  that  period  of  time  without  in- 
terruption on  his  part  miffht  naturally 
give  rise),  which  I  find  it  impossible  to 
reconcile  with  legal  principles.  I  find 
myself,  therefore,  in  entire  accord  with 
the  opinion  which  Mr.  Justice  Fry  has 
ofiered  to  the  House ;  and  he  has  so  fully 
and  ably  illustrated  his  views  on  the  sub- 
ject, which  are  also  mine,  that  I  have 
little  to  add. 

If  this  matter  were  res  tntegra,  1  think 
it  would  not  be  inconsistent  with  legal 
principles  to  hold  that  where  an  owner 
of  land  has  used  his  land  for  an  ordinary 
and  reasonable  purpose,  such  as  placing 
a  house  upon  it,  the  owner  of  the  adja- 
cent soil  could  not  be  allowed  so  to  deal 
with  his  own  soil  by  excavation  as  to 
bring  his  neighbour's  house  to  the  groond. 
It  would  be,  I  think,  no  unreasonable 
application  of  the  principle  ate  tUere  iuo 
tii  aJienwn  non  Uedas^  to  hold  that  the 
owner  of  the  adjacent  soil,  if  desirous 
of  excavating  it,  should  take  reasonable 
precautions,  by  way  of  shoring  or  other- 
wise, to  prevent  the  excavation  from  dis- 
astrously affecting  his  neighbour.  A 
burthen  would,  no  doubt^  be  thus  cast 
on  one  man  by  the  act  of  another  done 
without  his  consent.  But  the  advan- 
tages of  such  a  rule  would  be  reciprocal ; 
and,  r^;ard  being  had^to  the  practicability 
of  shoriuff  up  during  excavation,  the  re- 
striction uius  placed  on  excavation  would 
not  serioiiBly  impair  ihe  righto  of  owner- 
ship. 

But  the  matter  is  not  rea  iniegra.  It 
has  been  the  subject  of  legal  decisions, 
and  those  decisions  leave  it  beyond  doubt 
that  such  is  not  the  law  of  England.  On 
the  contrary,  it  is  the  law,  I  believe  I 
may  say  without  question,  that  at  any 
time  within  twenty  years  after  the  house 
is  built  the  owner  of  the  adjacent  soil 
may,  with  perfect  legality,  dig  that  soil 
away,  and  allow  his  neighbour's  house, 
if  supported  by  it,  to  fi&U  in  ruins  to  the 
ffrouna.  This  being  so,  and  these  being 
his  tegal  rights  (the  rights  incident  to 
his  ownership),  it  seems  to  me  that  these 
rights  must  remain  to  him,  or  those  who 
come  after  him,  for  all  time,  unless  he  or 
Vox.  60.-~Q.B.,  CP.  &  EzcE. 
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they  have  done  something  by  which  these 
rights  have  been  divested,  restricted  or 
impaired.  I  find  it  impossible  to  conceive, 
within  the  application  of  any  legal  prin- 
ciples, that  mere  lapse  of  time  can  divest 
him  or  them  of  the  rights  they  once  had. 
Legal  rights  do  not  perish  by  lapse  of 
time,  but  rather  grow  confirmed.  What 
I  mean  to  express  is  this,  that  the  right 
to  excavate  the  neighbouring  soil  not 
being  impaired  or  restricted  by  the 
house  being  built,  anything  which  after- 
wards impairs  or  restricts  it  must  pro- 
ceed from  those  who  possess  that  right, 
and  cannot  come  about,  all  things  re* 
maining  unchanged,  by  the  mere  efflux 
of  time. 

In  all  the  cases  in  which  lapse  of  time 
is  held  to  stand  in  the  way  of  the  asser- 
tion of  rights  attaching  to  the  owner- 
ship of  property,  it  is  not  the  lapse  of 
time  itself  which  so  operates,  but  the 
inferences  which  are  reasonablv  drawn 
from  the  continuous  existence  of  a  given 
state  of  things  during  that  perioid  of 
time.  These  inferences  are  inferences 
of  acquiescence  or  consent,  and  they  are 
drawn  from  the  fact  that  the  person 
against  whom  the  right  is  claimed  has 
for  a  length  of  time  failed  to  interrupt 
or  prevent  an  enjoyment  by  his  neigh- 
bour which  he  might  have  interrupted 
had  he  so  pleased.  In  Ohasemore  v. 
Bichards  (30)  the  language  held  puts 
this  beyond  doubt.  Mr.  Justice  Wight- 
man  said  that  no  presumption  could  be 
raised  from  non-interruption,  unless 
the  person  against  whom  the  right  is 
claimed  miffht  have  prevented  it;  and 
Lord  Wensleydale,  in  addressing  your 
Lordships,  distinctly  relied  upon  the 
fact  that  the  defendant  was  not  able 
to  prevent  the  enjoyment  which,  after  a 
lapse  of  years,  had  been  claimed  as  a 
right  against  him.  In  the  more  modem 
case  of  Sturgea  v.  Bridgman  (35)  it  was 
distinctly  determined  that  no  easement 
could  be  created  by  lapse  of  time,  unless 
the  defendant  might  have  interrupted  it. 
"  Qui  non  prohibet  quod  prohibere  potest, 
assentire  videtur"  is  the  legal  maxim 
upon  which,  in  my  opinion,  all  the  cases 
of  easements,  of  whatever  kind, 
by  length  of  time,  substantially  rest. 

The  question,  therefore,  in  each  par 
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ticalar  case,  mast  be,  Conld  the  defendant 
have  intermpted  the  enjoyment  in  ques- 
tion? Now  if  these  words  are  taken 
literally,  all  cases  are  alike,  and  the 
qnestion  is  no  qnestion  at  all.  For  an 
action  for  the  disturbance  of  the  enjoy- 
ment claimed  involves  the  possibility  of 
its  being  disturbed,  and  the  fact  that  the 
defendant  has  at   last  interrupted    the 

Plaintiff's  enjoyment  (say  of  support  to 
is  house),  which  constitutes  his  cause  of 
action,  is  a  very  simple  proof,  except 
under  special  circumstances,  that  the 
enjoyment  was  capable  of  interruption  at 
an  earlier  period.  The  defendant's  power 
of  interruption,  therefore,  in  my  opinion, 
means  something  very  different  from  the 
mere  physical  possibility  of  interrupting. 
It  involves  knowledge  that  the  necessity 
for  support  existed,  and  the  possibility  of 
withdrawing  that  support  without  the 
expenditure  of  so  much  labour  or  money, 
or  the  incurring  of  so  much  loss  or 
damage,  as  a  man  could  not  reasonably 
be  expected  to  incur. 

There  is  direct  authority  for  this  pro- 
position to  be  found  in  the  case  of  Welih 
V.  Bird  (19),  in  which  Mr.  Justice  Willes 
states  the  principle  which  is  to  be  ex- 
tracted from  the  previous  cases,  in  the 
following  language :  *'  In  general  a  man 
cannot  establish  a  right  by  lapse  of  time 
and  acquiescence  against  his  neighbour, 
unless  he  shews  that  the  party  against 
whom  the  right  is  acquired  might  have 
brought  an  action,  or  done  some  act,  to 
put  a  stop  to  the  claim,  without  an  un- 
reasonable waste  of  labour  and  expense. 

Nor  is  any  other  view  of  this  matter, 
as  it  seems  to  me,  consistent  with  the 
terms  in  which  a  right  to  be  gained  by 
prescription  or  lapse  of  time  is  defined. 
A  claim  by  prescnption  to  a  right  of  this 
character  is  said  only  to  arise  when  a 
right  or  benefit,  enjoyed  over  a  length 
of  time,  has  been  enjoyed  "  nee  w,  nee 
clam,**  What  is  the  meaning  and  bearing 
of  these  qualifications?  or  what  place 
could  they  have  in  such  a  definition, 
unless  they  point  to  the  fact  that  the 
benefit  claimed  after  a  lapse  of  years  as  a 
right,  is  one  the  existence  of  which  the 
person  against  whom  it  is  claimed  had 
the  means  of  knowing,  and  the  enjoy- 
ment of  which  he  had  the  power  to  stop  ? 
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And  of  what  importance  are  these  mat. 
ters  except  that  they  lay  tbe  foundation, 
where  the  right  or  benefit  has  not  been 
interfered  with,  for  presuming  that  he 
who  might  have  interfered  with  them 
has  granted  or  consented  that  they  should 
be  undisturbed  in  future  ? 

Continuous  enjoyment  without  inter- 
ruption is  surely  insisted  upon  as  the 
basis  of  the  right  for  some  resfion,  and 
for  what  reason  except  that  it  is  the 
evidence  of  assent  ?  The  physical  power 
to  interrupt,  if  accompanied,  as  I  have 
above  suggested,  by  a  knowledge  that  Uie 
enjoyment  of  support  existed,  and  by  the 
means  of  exercising  that  power  of  inter- 
ruption without  extravagant  and  un- 
reasonable loss  or  expense,  may  well  give 
ground  for  an  implied  assent  if  it  be  not 
exercised  for  so  long  a  period  as  twenty 
years.  But,  if  unaccompanied  by  these 
qualifications,  the  fact  of  non-interruption 
appears  to  lead  to  no  conclusion  whatever, 
and  the  restrictions  insisted  upon,  that 
the  enjoyment  must  be  *'  open  "  and  not 
sustained  by  "force,"  cease  to  have  an 
intelligent  place  in  the  definition.  In  the 
present  case  it  is  obvious  that  a  power  to 
interrupt  is  one  which,  althougn  it  has 
existed,  and  been  physically  possible,  ever 
since  the  plaintiffs'  house  was  bmlt,  could 
only  be  exercised  by  measures  which  no 
man  in  his  senses  would  take.  It  would 
indeed  be  an  unreasonable  state  of  the 
law  which  should  enforce  upon  the  de- 
fendant, if  he  wished  to  retain  his  original 
right  to  excavate  his  own  soil  at  such 
time  as  his  interests  might  require  him 
to  do  so,  that  he  should  pull  his  own 
house  down,  and  drag  his  neighbour's  to 
the  ground  with  it  at  a  time  when  his 
interest  did  not  require  it,  and  when  it 
could  be  nothing  but  a  grievous  loss  and 
injury  to  all  parties  concerned. 

For  these  reasons  I  am  unable  to  sup- 
port the  conclusion  that  a  right  such  as 
that  here  in  question  could  be  gained 
by  the  plaintiff  by  anything  in  the  shape 
of  prescription  or  lost  grant ;  but  if  I  am 
mistaken  in  this,  I  think  it  is  clear  that 
in  the  present  case  the  question  should 
have  been  submitted  to  the  jury  whether 
the  enjoyment  of  the  support  to  the  house 
was  an  "  open  "  enjoyment  at  all.  The 
house  was  built  in  an  exceptional  manner, 
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and  that  which,  seen  from  the  outside, 
would  appear  to  be  nothing  more  than  an 
ordinary  chimney  stack,  carrying  nothing 
but  its  own  weight,  was  in  truth  a  pier 
of  brickwork,  intended  to  carry,  and  in 
fact  carrying,  one  end  of  an  iron  girder, 
upon  which  girder  the  whole  upper  floor 
of  the  house  rested.  If  the  plaintiffs' 
right,  therefore,  was  to  be  established  by 
prescription,  I  think  it  inevitable  that  the 
matter  should  have  been  dealt  with  by 
the  learned  Judge  in  the  manner  clearly 
described  by  Mr.  Justice  Lindley  in  his 
answer  to  your  Lordships'  fifth  question. 
And  I  daresay  it  would  have  been  so 
dealt  with,  if  the  learned  Judge  had  not 
considered  the  plaintiffs'  right  to  stand 
on  a  different  ground  altogether,  and 
asserted  it  to  be  an  absolute  right  ac- 
quired by  twenty  years  enjoyment,  quite 
independent  of  grant,  acquiescence  or 
consent.  In  so  doing  he  relied,  he  said, 
upon  the  existing  authorities.  I  will  not 
recapitulate  them  or  criticise  them  in- 
dividually, as  they  have  been  carefully 
reviewed  by  others.  They  constitute  the 
existing  law  on  the  subject,  and  I  think 
the  learned  Judge  has  drawn  what  is, 
upon  the  whole,  the  correct  inference 
from  them,  though  they  are  by  no  means 
uniform ;  and  although  for  the  reasons  I 
have  given,  and  for  those  more  fully 
expounded  in  Mr.  Justice  Fry's  opinion, 
I  am  unable  to  find  a  satisfactory  legal 
ground  upon  which  these  authorities  may 
be  justified,  I  feel  the  less  difiiculty  in 
acquiescing  in  them,  inasmuch  as  they 
affirm  a  right  to  exist  after  twenty  years, 
which  in  my  opinion  should  have  been 
held  to  exist  as  soon  as  the  plaintiff's 
house  was  built.  The  learned  Judge's 
direction  at  the  trial  was  therefore  in  my 
opinion  correct,  and  this  appeal  should 
be  dismissed  with  costs;  and  if  I  have 
ventured  to  question  the  legal  principles 
upon  which  the  authorities  which  guided 
him  are  founded,  I  have  only  done  so  lest 
this  case  should  be  thought  an  authority 
for  the  establishment  of  other  rights  more 
or  less  similar  to  the  right  here  in 
question. 

So  far  as  my  opinion  goes,  this  right 
to  the  lateral  support  of  the  soil  for  an 
ancient  house  sttuids  upon  the  positive 
authority  of  a  series  of  cases  and  a  long 
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acceptance  in  the  Courts  of  law ;  and  the 
ratification  of  it  by  your  Lordships  ought 
not  to  be  considered  as  the  adoption  of 
principles  which  might  have  a  wide  ap- 
plication in  analogous  cases. 

LoED  Blackburn. — The  first  of  th© 
defences  raised  by  the  pleadings  is  a 
denial  that  the  plaintiffs  were  entitled 
to  have  their  buildings  supported  by  the 
land  adjacent  thereto.  It  is  on  this  de- 
fence that  the  most  difficult  questions 
arise,  and  I  shall  consider  it  first.  It  is, 
I  think,  conclusively  settled  by  the  de- 
cision of  this  House  in  Bonomi  v.  Back* 
house  (12)  that  the  owner  of  land  has  a 
right  to  support  from  the  adjoining  soil ; 
not  a  right  to  have  the  adjoining  soil 
remain  in  its  natural  state  (which  right, 
if  it  existed,  would  be  infringed  as  soon 
as  any  excavation  was  made  in  it),  bat  a 
right  to  have  the  benefit  of  support, 
which  is  infringed  as  soon  as,  and  not 
till,  damage  is  sustained  in  consequence 
of  the  withdrawal  of  that  support. 

This  right  is,  I  think, ,  more  properly 
described  as  a  right  of  property,  which 
the  owner  of  the  adjoining  land  is  bound 
to  respect,  than  as  an  easement  or  a  ser- 
vitude ne  faciasy  putting  a  restriction  on 
the  mode  in  which  the  neighbour  is  to 
use  his  land ;  but  whether  it  is  to  be 
called  by  one  name  or  the  other  is,  I 
think,  more  a  question  as  to  words  than 
as  to  things.  And  this  is  a  right  which, . 
in  the  case  of  land,  is  given  as  of  common 
right ;  it  is  not  necessary  either  in  plead- 
ing to  allege  or  in  evidence  to  prove  any 
special  origin  for  it :  the  burthen,  both  in 
pleading  and  in  proof,  is  on  those  who 
deny  its  existence  in  the  particular  case. 
No  doubt  the  right  is  suspended,  or  rather 
perhaps  cannot  be  infringed,  whilst  the 
adjoining  properties  are  in  the  hands  of 
the  same  owner.  He  may  dig  pits  on  his 
own  land  and  suffer  his  own  adjoining 
land  to  fall  into  those  pits  just  as  he 
pleases.  When  he  severs  the  ownership 
and  conveys  a  part  of  the  land  to  another, 
he  gives  the  person  to  whom  it  is  con- 
veyed (unless  the  contrary  is  expressed), 
not  a  right  to  complain  of  what  has  been 
already  done,  but  a  right  to  have  the 
support  in  future.  It  is,  I  think,  now 
settled  that  the  conveyance  may  be  ou 
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Bucli  terms  as  to  prevent  any  snch  right 
arising — see  Bowbotham  v.  Wilson  (2), 
Smith  V.  Darby  (54),  Eadon  v.  Jeffcock 
(55),  Aspden  v.  Seddon  (38).     But  the 
burthen   both  of  pleading  and  proving 
such  a  case  lies  on  those  setting  it  up. 
And  I  think  that  the  decision  of  this 
House  in  Bonomi  v.  Backhouse  (12)  also 
conclusively  settles  this,  that  though  the 
right  of  support  to  a  buildiug  is  not  of 
common  right  and  must  be  acquired,  yet 
when  it  is  acquired  the  right  of  the  owner 
of  the  building  to  support  for  it  is  pre- 
cisely the  same  as  that  of  the  owner  of 
land  to  support  for  it.     Both  Lord  Gran- 
worth  and  Lord  Wensleydale  say  that  this 
right  also  is  more  properly  to  be  called  a 
right  of  property  to  be  respected  by  the 
owner  of  the  adjoining  land  than  a  nega- 
ti  ve  easement  or  servitude  ne  facias.    Lord 
Wensleydale  could  not  mean  to  say  that 
the  right  of  support  to  a  house  was  of 
common   right,  and,  so  overrule  several 
authorities,  including  Oayford  v.  Nicholls 
(10),  where  he  himself  had  delivered  the 
judgment. 

In  the  case  now  before  your  Lordships, 
nothing  was  proved  which  could  have 
given  rise  to  this  right  unless  it  arose 
from  enjoyment  in  the  manner  and  sub- 
ject to  the  conditions  and  for  the  time 
required  by  law  to  give  a  title  by  pre- 
scription.  And  inasmuch  as  it  was  clearly 
proved  that,  though  there  bad  been  some 
ancient  buildings  on  the  spot,  they  were 
removed,   and   buildings   of   a   different 
structure  and  requiring  a  different  degree 
of  support  were  erected   in  their  place 
only  twenty- seven  years  before  the  ex- 
cavations complained  of,  it  seems  to  me 
clear  that  the  buildings  are  not  ancient 
buildings  in  the  sense  that  they  or  similar 
buildings,  for  which  in  the  course  of  re- 
pair they   were   substituted,   had   stood 
there  from  time  beyond  memory.     The 
plaintiffs  must  (unless  the  construction  of 
the  2  &  3  Will.  4.  c.  71  is  such  as  to 
embrace  such  a  case  as  this)  rely  on  the 
comparatively  modern  doctrine  by  which 
enjoyment  of  a  right  appurtenant  to  land 
for  twenty  years  or  more,  under  such 

(54)  42  Law  J.  Rep.  Q.B.  140;  Law  Bep.  7 
as.  716. 

(66)  42  Law  J.  Rep.  Exch.  36 ;  Law  Rep.  7 
Ezch  379. 
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cironmstaneeB  as  are  required  by  law,  is 
ffiven  the  effect  of  prescription,  tiiongh 
it  is  proved  that  the  enjoyment  began 
within  living  memory. 

I  do  not  nnderstiftud  the  late  Lord 
Chief  Justice  Gockbum  to  doabt  that 
such  a  right  as  that  now  in  question 
might  be  acquired,  according  to  English 
law,  where  the  building  had  stood  from 
time  immemorial,  by  enjoyment  open  and 
peaceable  from  time  immemorial.  It  was 
questioned  on  the  argument  at  the  btr 
of  this  House,  whether  a  right  of  support 
for  a  building  coold  be  acquired  by  any 
length  of  enjoyment,  even  from  time 
immemorial,  and  I  shall  consider  thai 
later. 

But  the  Lord  Chief  Justice,  I  think, 
denied  that  this  right  could  be  acquired 
by  enjoyment  for  a  less  time  than  time 
immemorial.  He  said  that  each  enjoy- 
ment  might  give  rise  to  a  presamption 
that  there  was  orig^inally  a  grant,  or  at 
least  an  assent  in  point  of  fact  to  the 
enjoyment ;  but  he  said  that  when  it  wm 
proved,  or,  what  comes  to  the  same  thing, 
admitted,  that  the  assent  of  the  defen- 
dant's piedecessors  was  not  asked  for,  or 
obtained  by  grant  or  in  any  other  way, 
the  presumption  was  at  an  end.  This  is 
expressed  in  terms  confined  to  this  par- 
ticular right ;  but  I  think  his  position  is 
general,  and  applies  to  every  easement^ 
unless  it  is  claimed  under  Lord  Tenter- 
den's  Act.     This  requires  examination. 

The  English  common  law  is  stated  bj 
Lord  Coke  (Co.  LU.  113  6,  114  a).  He 
says,  to  make  prescription  two  things 
are  incidents  inseparable — possession  or 
usage,  and  time.  Possession  must  be 
long,  continual  and  peaceable.  As  to 
**  long,"  Lord  Coke  says  it  is  tiie  time 
given  by  law,  which  in  England  is  the 
**  time  whereof  there  is  no  memory  of  man 
to  the  contrary."  But  though  living 
memory  might  not  be  to  the  contrary,  yet 
if  written  evidence  showed  that  the  pos- 
session had  a  beginning,  it  was  defeated. 
By  what  Chief  Justice  Cockbum  seems 
to  think  a  judicial  usurpation  of  legisla- 
tive power,  the  time  of  legal  memory  was 
fixed  to  be  the  same  as  Uie  limitation  of 
real  actions  by  the  Statute  of  West- 
minster (A.D.  1275),  namely,  the  time  of 
Bicbard  1  (a.d.  1189).    This,  when  fix«t 
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introdaoed,  gave  a  prescription  of  about 
eighiy-six  years,  but  being  a  fixed  date  it 
became  longer  and  longer,  and  already, 
when  Littleton  wrote,  in  the  reign  of 
Edward  4,  he  observes  on  the  incon- 
venience felt  because  the  time  of  limita- 
tion of  a  writ  of  right  is  of  so  long  time 
past. 

This  inconvenience  mast  have  been 
particularly  felt  with  regard  to  any  rights 
attached  to  buildings.  For  though  a  few 
buildings  which  existed  in  1189  still  exist, 
and  there  are  some  old  cities  and  towns 
(not  of  very  great  extent)  which  then 
existed,  and  in  which  it  is  possible  that 
the  ancient  buildings  have  been  from 
time  to  time  repaired  without  altering 
structure,  yet  far  the  greater  part  of  the 
buildings  in  England  stand  on  land  which 
can  be  shewn  to  have  been  first  built  upon 
at  a  much  later  date. 

In  Bedle  v.  Beard  (66),  a.d.  1606,  it 
was  held  that,  though  it  was  proved  that 
there  was  a  time  within  legal  memoir 
when  the  right  claimed  had  not  existed, 
and  consequently  the  right  could  not 
have  its  origin  in  prescription,  long  pos- 
session was  a  sufficient  ground  for  pre- 
suming what  was  necessary  to  make  that 
possession  lawful,  and  consequently  in 
that  case,  where  there  had  been  posses- 
sion of  303  years,  to  presume  a  grant 
from  the  Crown,  though  none  was  shewn. 
This,  says  Lord  Coke,  "  was  resolved  by 
Lord  Eilosmere,  Lord  Chancellor,  with 
the  principal  Judges,  and  on  consideration 
of  precedents."  So  that  the  doctrine  was 
not  then  introduced  for  the  first  time. 
But  the  length  of  time  necessary  to  give 
rise  to  such  a  prescription  was  left  in- 
definite ;  and  though  I  think  no  one,  in 
that  case,  could  have  really  believed 
that  there  actually  had  been  a  grant 
from  the  Crown  which  was  lost,  that  is 
not  said,  and  it  may  have  been  thought 
that  long  user  was  evidence  by  which  the 
fjEust  might  be  proved,  but  that  it  should 
not  be  found  unless  believed.  The  modem 
doctrine  that  a  jury  ought  to  be  directed 
that  if  they  believed  that  there  had  been 
what  was  equivalent  to  adverse  posses- 
sion as  of  right  for  more  than  twenty 
years    they  ought  to  presume    that   it 

(66)  12  Bep.  4. 
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originated  lawfully — that  is,  in  most  cases, 
by  a  grant — must  certainly  have  been  in- 
troduced after  the  passing  of  the  Statute 
of  Limitations  (21  James  1.  c.  16;  a.d. 
1623);  and  as  the  earliest  reported  de- 
cision is  that  of  Lewis  v.  Frice  (26),  in 
1761,  referred  to  in  Serjeant  Williams's 
note  to  Yard  v.  Ford  (57),  the  doctrine 
is  probably  not  much  more  than  a  century 
old.  1  quite  agree  with  what  is  said 
by  the  late  Chief  Justice  Cockbum, 
that  where  the  evidence  proved  an  ad- 
verse enjoyment  as  of  right  for  twenty 
years  or  little  more,  and  nothing  else, 
'*  no  one  had  the  faintest  belief  that  any 
grant  had  ever  existed,  and  the  presump- 
tion was  known  to  be  a  mere  fiction." 
He  thinks  that  thus  to  shorten  the  period 
of  prescription  without  the  authority  of 
the  Legislature  was  a  great  judicial 
usurpation.  Perhaps  it  was.  The  same 
thing  may  be  said  of  all  legal  fictions, 
and  was  often  said  (with,  1  think,  more 
reason)  of  recoveries.  But  1  take  it 
that  when  a  long  series  of  cases  have 
settled  the  law,  it  would  produce  in- 
tolerable confusion  if  it  were  to  be  re- 
versed because  the  mode  in  which  it  was 
introduced  was  not  approved  of,  even 
where  it  was  originally  a  blunder,  and 
inconvenient;  corrvmunis  error  facit  jus. 
But  to  refuse  to  administer  a  long-es- 
tablished law  because  it  was  based  on  a 
fiction  of  law,  admitted  to  be  for  a  pur- 
pose, and  producing  a  result  very  bene- 
ficial, is,  as  it  seems  to  me,  at  least  as 
great  a  usurpation  of  what  is  properly 
the  function  of  the  Legislature  as  it  was 
at  first  to  introduce  that  fiction. 

It  is  difficult  to  reconcile  all  the  dicta 
and  decisions  on  the  subject.  There  is 
language  used  in  Darwin  v.  Uyton  (29) — 
reported  by  Serjeant  Williams  in  his  note 
to  Yard  v.  Ford  (57) — as  to  the  difference 
between  an  absolute  bar  and  a  presump- 
tive bar,  which  1  have  never  been  able 
to  understand.  I  quite  agree  that  where 
the  evidence  is  such  as  to  leave  it  a  ques- 
tion whether  the  enjoyment  has  been 
such — open,  peaceable  and  continual — as 
to  raise  a  presumption  of  the  right,  the 
jury  must  be  asked  to  find  as  a  fact 

(67)  2  Saund.  171 ;  Notes  of  Serjt.  Williami, 
ToL  ii.  p.  500  (ed.  1871). 
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whether  the  enjoyment  was  of  that  kind ; 
bat  the  late  Chief  Justice  seems  to 
understand  Darwin  v.  Upton  (29)  as 
amounting  to  this,  that  the  jury  should 
be  told  that  if  the  enjoyment  has  been 
such  as  to  raise  a  presumption  of  a  right 
they  may  find  a  grant  whether  they 
beheye  in  its  existence  or  not ;  but  that,  if 
they  choose  to  be  scrupulous  they  need 
not  so  find.  I  cannot  belieye  that  the 
Judges  meant  that,  and  if  they  did,  I 
thiiLk  the  subsequent  cases  are  incon- 
sistent with  that  ruling.  I  would  more 
particularly  rely  on  what  is  said  by  Mr. 
Justice  Bayley  in  Croaa  v.  Lewia  (22). 
The  Judges  neyer  altered  the  form  of 
pleading,  and  it  was  still  necessary  for  a 
defendant  setting  up  a  right  as  a  defence 
to  plead  it  with  particularity — see  Hendy 
V.  Stephenson  (58).  In  Gamphell  y.  TTtrf- 
8on  (59)  the  defendant  pleaded,  first,  a 
way  by  prescription,  which  was  trayersed ; 
and  secondly,  that  Bryan  Gray  was  seised 
in  fee  of  the  locus  in  quoy  and  that  Joseph 
Wilson  (under  whom  the  defendant  made 
title  by  deyise)  was  at  the  same  time 
seised  in  fee  of  an  adjoining  moss  dale, 
and  that  by  deed,  lost  by  time  and  acci- 
dent, Bryan  Gray  granted  a  right  of  way 
oyer  the  hcus  in  quo  to  Joseph  Wilson 
and  his  heirs.  The  replication  trayersed 
the  grant.  At  the  trial  in  1803,  before 
Mr.  Justice  Ghambre,  it  appeared  that 
in  1775,  by  an  award  made  under  an 
Enclosure  Act,  all  ways  not  set  out  in  the 
award  were  extinguished.  And  this  way 
was  not  set  out  in  the  award.  This 
put  an  end  to  the  plea  of  prescription, 
and  it  would  also  haye  put  an  end  to  the 
second  plea,  unless  the  alleged  grant  by 
Bryan  Gray  was  made  subsequent  to  the 
award — that  is,  within  twenty-fiye  years 
next  before  the  trial,  and,  of  course,  within 
less  than  that  time  before  the  plea  was 
pleaded,  in  which  it  was  alleged  that  the 
deed  was  lost  by  time  and  accident.  But 
eyidenco  was  giycn  that  there  had  been, 
for  more  than  twenty  years,  an  adyerse 
enjoyment  of  the  right  of  way.  Now,  if 
the  issue  joined  was  to  be  understood  in 
its  litei*al  and  natural  sense,  it  could 
hai*dly  haye  been  suggested  that  this  was 

(68)  10  Eii8t,  65. 
(50)  3  ibid,  294. 
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eyidence  to  justify  the  Judge  in  leaying 
it  to  the  jury  whether  in  iact,    in  the 
interyal  between  the  making  of  the  award 
and  the  commencement  of   the  twenty 
years  enjoyment,  not  more  than  two  or 
at  most  four  years,  there  actoallj  had 
been  a  grant  smce  lost.     But  so  to  con- 
strue the  issue  would  haye  made  the 
question  of  whether  there  was  a  right  to 
depend  on  the  accident  of  whether  the 
right  was  set  up  by  a  plaintiff  complain- 
ing of  an  obstruction  to  it^  or  a  defen- 
dant iustifying  imder  it.      Mr.  Justice 
Ghambre,  who  was  a  yery  learned  pleader, 
does  not  seem   to  haye   had    the  least 
doubt  of  the  meaning  of  the  issue.    He 
neyer  said  one  word  to  the  jury  as  to  the 
reality  of  the  grant,  but  left  it  to  them  to 
presume  it,  if  satisfied  that  the  enjoyment 
y^as  adyerse,  and  had  continued  twenfy 
years  before  the  action.     And  this  direc- 
tion was  approyed  of  by   Lord  Ellen- 
borough  and  the  whole  Court  of  King's 
Bench  ;  the  only  question  on  which  they 
seem  to  haye  had  any  difficulty  being  as 
to  whether  there  was  a  proper  direction 
giyen  as  to  the  nature  of  the  enjoyment 
which  would  giye  rise  to  the  presumption 
that  the  defendant  acted  by  right.    And 
in  Penwarden  v.  Ching  (60),  where  issue 
was  taken  on  a  plea  justifying  a  trespass 
in  defence  of  an  ancient  window,  and  on 
the  trial  in  1829  it  was  proyed   betbre 
Lord    Chief    Justice    Tindal    that   the 
window  was  first  erected  in  1807,  that 
learned  Judge  said  that  "  the  question  is 
not  whether  the  window  is  what  is  strictly 
called  ancient,  but  whether  it  is  such  as 
the  law,  in  indulgence  to  right,  has  in 
modern  times  so  c^ed,  and  to  which  the 
defendant  has  a  right,  for  this  is  the  sub- 
stance of  the  plea."     The  yerdict  was  for 
the  plaintiff,  so  that  this  ruling  could  not 
be  reyiewed,  but  it  was  the  ruling  of  a 
Judge  who  was  a  yery  learned  pleader. 
In  both  those  cases,  and  in  many  more, 
if  the  question  had  been  whether  there 
really  in  fact  had  been  a  grant,  or  really 
in  fact  the  window  was  ancient,  there 
could  haye   been  no  possible   question. 
It  was  no  doubt  desirable  that  such  ar- 
tificial   doctrines    should    bo    dispensed 
with.  Lord  Tonterden's  Act  (2  &  3  WilL 

(60)  1  Moo.  &  ]BiL  400. 
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4.  0.  71),  SO  far  as  it  went,  made  that  a 
direct  bar  which  was  before  only  a  bar 
by  the  intervention  of  a  jnry,  and  the  nso 
of  an  artificial  fiction  of  law.  But  it  did 
not  abolish  the  old  doctrine;  if  it  had, 
old  rights,  even  &om  time  immemorial, 
would  have  been  put  an  end  to  by  unity 
of  occupation  for  the  space  of  a  year.  But 
this  was  not  done — see  Aynsley  v.  Olover 
(61).  I  think  the  law,  as  far  as  regards 
this  subject,  is  the  same  as  it  was  before 
that  Act  was  passed.  Neither  can  I  agree 
with  what  seems  thrown  out  by  Mr. 
Justice  Lush,  rather  as  a  makeweight 
than  as  a  substantial  ground  of  decision, 
that  the  more  recent  Limitation  Act  (3  & 
4  Will.  4.  c.  27),  which  put  an  end  to 
the  doctrine  of  adverse  possession,  has 
made  any  difference  in  the  law.  This 
view  of  the  matter  renders  it  unnecessary 
to  decide  anything  as  to  the  construction 
of  Lord  Tenterden's  Act  (2  &  3  Will.  4. 
c.  71),  and  I  wish  to  say  nothing  that 
may  prejudice  the  decision  of  that  ques- 
tion if  hereafber  it  becomes  material. 

I  scarcely  think  that  if  this  had  been 
the  only  pomt  argued  at  your  Lordships' 
bar  on  the  first  occasion,  it  would  have 
been  thought  of  sufficient  difficulty  to 
ask  the  opinions  of  the  learned  Judges. 
But  it  is  satisfactory  to  find  that  they 
all  agree  that  a  building  which  has  ae 
facto  enjoved  (under  the  circumstances 
and  conditions  required  by  the  law  of 
prescription)  support  for  more  than 
twenty  years  has  the  same  right  as  an 
ancient  house  would  have  had. 

I  am  glad  that  the  recent  alterations  in 
the  law  have  obviated  the  necessity  of 
putting  such  very  artificial  constructions 
on  issues  as  I  have  mentioned.  But  1  am 
not  able  to  agree  with  Mr.  Justice  Bowen 
in  thinking  that  the  alterations  in  the 
modes  of  procedure  and  the  fusion  of  law 
and  equity  have  made  any  alteration  in  the 
substimce  of  the  law.  I  quite  agree  with 
him  in  thinking  that  circumstances  might, 
and  often  did,  give  rise  to  an  equity  to 
protect  a  house  which  would  not  have 
given  rise  to  a  legal  claim  to  maintain 
an  action  at  law.  But  those  circum- 
stances must  always  have  existed  in  fact, 

(61)  44  Law  J.  Eep.  Chanc.  523 ;  Lav  Kep.  10 
Chanc.  283. 
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and  generally  there  must  have  been  notice 
of  them.  I  cannot  think  the  alterations 
in  procedure  have  altered  the  law. 

On  the  first  argument  at  the  bar  of  this 
House,  in  November,  1879,  when  the 
Lords  present  were  the  then  Lord  Chan- 
cellor (Earl  Cairns),  Lord  Penzance  and 
myself,  a  very  able  argument  was  ad- 
dressed to  this  House  by  the  then 
Attorney- General  (Sir  John  Holker)  and 
the  now  Solicitor- General ;  and  at  the 
close  of  it  the  Lord  Chancellor  sum- 
marised the  argument  (I  took  a  note  of 
it  at  the  time),  and  asked  if  this  was  a 
correct  statement  of  their  proposition: 
"  In  order  to  gain  for  the  owner  of  land, 
by  enjoyment,  a  title  to  some  advantage 
from  or  upon  his  neighbour's  adjacent 
close  greater  than  would  naturally  belong 
to  him,  the  advantage  must  be  one  the 
enjoyment  of  which  is  or  ought  to  be 
known  to  the  neighbour,  and  could,  with- 
out destruction  or  serious  injury  to  his 
own  close,  be  interrupted  by  him."  And 
this  was  accepted  by  the  Attorney - 
General  as  truly  representing  the  argu- 
ment.  As  the  2  &  3  Will.  4.  c.  71  was 
couched  in  terms  which,  as  it  has  been 
held,  prevented  its  applying  to  this  case, 
it  might  be  necessary  in  considering  this 
proposition  to  decide  questions  of  great 
importance,  which  had  never  yet  been 
finally  decided;  and,  therefore,  it  was 
deemed  advisable  to  have  the  assistance 
of  the  learned  Judges,  and  a  further 
argument  was  ordered. 

I  do  not  think  anything  was  said  at 
the  second  argument  that  was  not  in- 
volved in  the  summary  of  the  first  argu- 
ment, which  I  have  above  quoted.  It 
was  admitted  that  if  the  proposition  was 
correct,  no  lapse  of  time,  not  oven  from 
time  immemorial,  could  give  a  right  of 
support  to  a  building,  such  as  to  oblige 
the  owners  of  adjoining  laud  to  respect 
it ;  and  that  the  same  would  have  been 
before  2  &  3  Will.  4.  c.  71,  and  still  was, 
in  cases  not  within  its  provisions,  the  law 
as  to  the  acquisition  by  enjoyment  of  the 
right  to  require  the  neighbours  to  respect 
the  access  of  light  and  air  to  a  window, 
unless  it  made  a  difference  that  the  en- 
joyment in  this  latter  case  could  be  easily 
interrupted.  And  reference  was  made 
to  cases  which  were  said  to  be  analogous, 
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saoh  as  that  of  keeping  land  undrainedy 
80  as  to  act  as  a  reservoir  for  springs^- 
Ohasemore  y.  Bicharda  (30) ;  or  that  of 
claiming  to  have  uninterrapted  the  access 
for  the  wind  of  a  windmill — Wehh  v. 
Bird  (19).  And  it  was  said  that  the 
principle  on  which  those  cases  were  de- 
cided was  one  which  shewed  that  there 
was  no  right  of  support  acquired  by  the 
common  law  prescription  for  a  building, 
though  it  had  stood  for  time  immemorial ; 
and  if  that  was  so,  there  could  be  none 
by  the  prescription  for  a  shorter  period 
created  by  the  modem  decisions ;  for  I 
agree  with  Lord  Justice  Bramwell,  where, 
in  Bryant  y.  Lefever  (20),  he  says  that 
what  he  calls  the  expedient,  introduced 
by  these  decisions,  is  ancillary  to  the 
doctrine  of  prescription  at  common  law, 
and  applicable  in  cases  where  something 

Ereyents  the  operation  of  the  common 
kw  prescription  from  time  immemorial, 
and  IS,  therefore,  only  applicable  where 
the  right  claimed  is  such  as,  if  im- 
memorial, might  have  been  the  s^ibject 
of  prescription. 

During  the  yery  considerable  interval 
that  elapsed  between  the  first  argument 
in  November,  1879,  and  the  time  when 
the  opinions  of  the  learned  Judges  were 
delivered,  the  15th  of  March,  1881,  I 
have  at  intervals  bestowed  consideration 
on  this  proposition,  and  though  I  refrained 
from  finally  coming  to  a  decision  till  1  had 
the  advantage  of  considering  their  opi- 
nions, I  was  strongly  impressed  with  the 
conviction  that  such  a  right  as  is  here 
claimed  was,  according  to  the  established 
law  of  England,  one  which  might  be 
acquired  by  prescription.  And  I  find  that 
all  the  Judges  agree  in  that  result, 
though  not  entirely  for  the  same  reasons ; 
and  lam  not  sure  that  any  of  them  would 
have  quite  assented  to  the  train  of  reason, 
ing  which  has  led  me  to  that  same  result. 
On  a  minor  point — whether  there  should 
be  a  new  trial  because  the  Judge  at  the 
trial  left  no  question  to  the  jury  when, 
as  it  was  said,  there  was  or  might  have 
been  evidence  produced  which  would 
raise  a  question  of  fact  which  might 
have  been  a  defence — the  learned  Judges 
are  divided  in  opinion  :  Justices  Lindley, 
Lopes  and  Bowen  agreeing  with  the 
majority  of  the  Court  of  Appeal,  that 
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there  should  be  a  new  trial;  Baron 
Pollock  and  Justices  Field,  Maziisty  and 
Fry  thinking  that  there  should  not.  It 
is  not  necessary  to  choose  between  the 
divers  reasons  which  led  them  to  the 
same  result  on  the  first  point.  It  may  be 
necessary  to  do  so  on  this  minor  pointy 
where  tneir  reasons  led  to  different  re- 
sults. I  have  come  to  the  conclusioQ 
that  there  should  not  be  a  new  trial. 

I  will  state  the  reasoning  which  baa 
led  me  to  these  conclusions. 

I  cannot  agree  that  the  only  principle 
on  which  enjoyment  could  give  the  owner 
of  property  a  prescriptive  right  over  a 
neighbour's  land,  exceeding  what  would 
of  common  right  belong  to  the  owner  of 
that  property,  was  acquiescence  on  the 
part  of  the  neighbour,  nor  even  that  it 
IS  the  chief  principle.     In  general  such 
enlarged  rights  are  of  such  a  nature  that 
those  over  whose  property  they  are  en- 
joyed could  in  the  beginning  have  stopped 
them ;  and  a  fiulure  to  stop  them  is  evi- 
dence of  acquiescence,  and  may  afford  a 
ground  for  finding  that  there  was   an 
actual  assent ;  but  that  is  in  many,  if  not 
in  all  cases,  a  fiction :  there  is  seldom  a 
real  assent.    But  no  doubt  a  Mlure  to 
interrupt,  when  there  is  power  to  do  so, 
may  well  be  called  laches ;  and  it  seems 
far  less  hard  to  say  that  for  the  public 
good  and  for  the  quieting  of  titles  enjoy- 
ment for  a  prescribed  time  shall  bar  the 
true  owner  when  the  true  owner  has  been 
guilty  of  lacheSf  than  to  say  that  for  the 
public  good  the  true  owner  shall  lose  his 
rights,  if  he  has  not  exercised  them  dar- 
ing the  prescribed  period,  whether  there 
has  been  hichea  or  not ;  but  there  is  not 
much  hardship.   Presumably  such  rights, 
if  not  exercised,  are  not  of  much  value, 
and  though  sometimes  they  are,  "  In  ea 
qu89    frequentiuB    accidunt    piteveniant 
jura."     This  ground  of   acquiescence  or 
laches  is  often  spoken  of  as  if  it  were  the 
only  ground  on  which  prescription  was 
or  could  bo   founded.     But  I  think  the 
weight  of  authority,  both  in  this  country 
and  in  other  systems  of  jurisprudence, 
shews  that  the  principle  on  which  pre- 
scription  is  founded  is  more  extensive. 

Prescription  is  not  one  of  those  laws 
which  are  derived  from  natoial  jostioe. 
Lord  Stair,  in  his  ^nstUwtes^  tmating  of 
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the  law  of  Scotland,  in  the  old  cuBtoms 
of  which  coantry  he  tells  us  prescription 
had  no  place  (hk.  2,  tit.  12,  s.  9), 
says,  I  think  truly,  '*  Prescription,  al- 
though it  be  by  positive  law,  founded 
upon  utility  more  than  upon  equity,  the 
introduction  whereof  the  Romans  ascribed 
to  themselves,  yet  hath  it  been  received 
by  most  nations,  but  not  so  as  to  be 
counted  amongst  the  laws  of  nations,  be- 
cause it  is  not  the  same,  but  different  in 
diverse  nations  as  to  the  matter,  manner 
and  time  of  it." 

It  was  called  by  the  old  Roman  law- 
yers "  Usucapio,"  which  is  defined  (Dig, 
lib.   41,  tit.   3 ;   "  De  usurpationibus  et 
usucapionibus,"   1.    3)  to    be    "  adjectio 
dominii  per  continuationem  possessionis 
temporis  lege  definiti."     And  in  the  same 
book  and  title,  1.  1,  the  reason  is  given : 
*'  Bono  publico  usucapio  introducta  est 
ne  scilicet  quarundam  rerum  diu  et  fere 
semper    incerta    dominia    essent   quam 
sufficeret    dominis    ad    inquirendas    res 
snas    statuti  temporis   spatium.'*      This 
is     precisely     the    object    with     which 
modem  statutes  of  limitations  are  estab- 
lished,   and    it    would    be     baffled     if 
there  was  to  be  a  further  enquiry  as  to 
whether  there  had   been  acquiescence  on 
the  part  of  the  true  owner.     It  is  both 
fair  and  expedient  that  there  should  be 
provisions  to  enlarge  the  time  when  the 
true  owners  are  under  disabilities,  or  for 
any  other  reason  are  not  to  be  considered 
guilty  of  laches  in  not  using  their  right 
withm  the  specified  period,  and  such  pro- 
visions there  were  in  the  Roman  law,  and 
commonly  are    in    modem    statutes   of 
limitations ;  but  I  have  it  that  these  are 
positive    laws,    founded  on  expedience, 
and  varying  in  different  countries  and  at 
different  times.  The  minor  question,  whe- 
ther there  should  be  a  new  trial,  in  my 
mind  depends  on  the  question  what  posi- 
tive laws  have  been  adopted  by  the  Eng- 
lish Courts.      To  return  to  the  Roman 
law.      Usucapio,  it  will  be  noticed,  was 
confined  to  the  dominium,  nearly  equiva- 
lent to  the  modem  phrase  of  the  legal 
estate.     It  was  enunciated  in  the  laws  of 
the  Twelve  Tables,  in  terms  brief  to  the 
extent  of  being  secure,  and  simple  to  the 
extent  of  being  rude — '*  Usus  auctoritas 
fundi  biennium,  cteterarum  rerum  annus 
Vol.  60.— Q.B.,  C.P.  &  Exch. 
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esto."  This  for  centuries,  down  to  the 
time  of  Justinian,  continued  to  be  the 
law,  as  far  as  regarded  the  dominium, 
within  the  old  territory  of  the  republic ; 
but  side  by  side  with  it  the  pradtors  intro- 
duced by  their  edicts  a  jus  prmtorittm, 
nearly  equivalent  to  the  modern  phrase 
of  equity,  which  practically  superseded 
the  old  law,  and  in  the  provinces  was  the 
only  law.  No  one  who  has  ever  looked 
at  the  Digest  will  complain  of  this  prte- 
torian  law  as  brief ;  nor  will  anyone  who 
has  read  any  portion  of  it  fail  to  admire 
the  skill  with  which  legal  principles  are 
worked  out.  Some  of  the  edicts  of  the 
prcetors  are  so  obviously  just  and  ex- 
pedient, and  are  so  tersely  expressed, 
that  they  have  been  generally  adopted, 
and  are  quoted  as  legal  maxims  by  those 
who  often  do  not  know  whence  they  came. 
Two  edicts  were  restitutory:  "Praetor 
ait.  Quod  vi  aut  clam  factum  est  qua  de 
re  agitur  id,  quum  experiundi  potestas  est, 
restituas"  (Dig,  lib.  43,  tit.  24).  This 
relieved  the  true  owner  from  the  usiAcapio, 
which  transferred  the  dominium  in  con- 
sequence of  a  possession  of  two  years,  if 
the  possession  was  not  peaceable,  or  not 
open. 

"Ait  praator,   Quod    precario  ab  illo 
habes,  aut  dolo  malo  fecisti,  ut  desineres 
habere,  qua  de  re  agitur,  id  ilH  restituas  " 
(Dig.  lib.  43,  tit.  26,  1.  2).     This  relieved 
him  from  the  effect  of  a  possession  of  two 
years  if  it  was  not  adverse,  or  if  it  was 
fraudulent.     By  a  prohibitory  edict,  "  Uti 
possidetis''  (Dig,  lib.   43,  tit.    17),    the 
praBtor  forbetde    anyone  to    disturld,   by 
force,  any  possession  which  had  been  ob- 
teined  "nee  vi  nee  clam  nee  precario." 
And  on   the   basis   principally,  but  not 
exclusively,   of    those    three  edicts,   the 
praotors  established  what  was  called  the 
"  praBscriptio  longi  temporis."  I  will  read 
what  Pothier  says  in  his  treatise,  " De  la 
Prescription,^^  art.  "  Preliminaire,"  art.  8 
(I  quote    from    the    eighth    volume   of 
Pothier's  works  by  M.  Dupin,  p.  390)  : 
"  Suivant  ce  droit  de  pr^teur  le  posaes- 
seur  de  bonne  foi,  qui  avait  eu  une  pos- 
session paisible  et  non  interrompue,  soit 
d'un  droit  incorporel,  soit  d'un  heritage 
qui  n'^tait  pas  du  nombre  de  ceux  qui 
6taient  res  moMcipi,  pendant  le  temps  de 
dix  ans  inter  prcesentes  et  de  vingt  ans 
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inter  dbsentes,  acqn^rait,  apres  raccom- 
plissement  da  temps  de  sa  possession, 
non  la  domaine  de  la  chose,  mais  nne 
prescription  ou  fin  de  non  recevoir,  a 
Tefiet  d'exclnre  la  demande  en  revendica- 
tion  da  proprietaire  de  la  chose,  qai 
n'aarait  et6  intent^e  qa'apres  Taccora- 
plissement  de  ce  temps.  Depais,  on 
avait  aassi  accord^  ane  action  utile  a  ce 
possesseur  poar  revendiquer  la  chose, 
lorsqa*il  en  avait  perda  la  possession 
apres  Taccomplissement  da  temps  de  la 
prescription/'  Thas  the  prsBtors,  whilst 
professing  to  leave  the  law  of  the  tables 
in  force,  at  least  within  the  old  territory 
of  the  repablic,  practically  deprived  it  of 
all  force.  Jastinian,  by  two  laws  (Oodex, 
lib.  7,  tit.  25,  **  De  nado  jare  Qairitium 
toUendo;  "  and  tit.  31,  "  De  asacapione 
transformanda ''),  changed  all  this.  The 
two  laws  are  coached  in  terms  that  shew 
that  those  who  framed  them  had  very 
little  respect  for  antiqaity,  and  were  in- 
tolerant of  legal  fictions.  Jastinian,  says 
Pothier,  by  these  enactments,  has  changed 
the  prescription  of  ten  and  twenty  years 
into  a  trae  ttsucapioy  for  they  have 
caased  the  dominium  to  pass  to  the 
possessor  of  the  heritage  or  the  incor- 
poreal right  of  which  he  has  had  daring 
that  time  a  possession  or  qtiasi  possession 
peaceable  and  not  interrupted. 

The  name  of  prescription  has,  however, 
survived  the  thing.  And  in  the  numerous 
provinces  into  which  France  was  before 
the  Revolution  divided,  many  of  which 
were  governed  by  their  own  customs,  the 
laws  of  prescription  varied.  Domat  in  his 
treatise  on  the  **  Civil  Law  "  (I  quote  from 
the  translation  by  Doctor  Strahan),  pt.  1, 
bk.  3,  tit.  7,  s.  4,  says,  "  It  is  not  neces- 
sary to  consider  the  motives  of  these 
different  dispositions  of  the  Roman  law, 
nor  the  reasons  why  they  are  not  ob- 
served in  many  of  the  customs.  Every 
usage  hath  its  views,  and  considers  in 
the  opposite  usages  their  inconveni- 
ences. And  it  sufiBceth  to  remark  here 
what  is  common  to  all  these  different 
dispositions  of  the  Roman  law,  and  of 
the  customs  £is  to  what  concerns  the 
times  of  prescriptions  which  consists  in 
two  views — one,  to  leave  to  the  owners  of 
things,  and  to  those  who  pretend  to  any 
rights,  a  certain  time  to  recover  them ; 
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and  the  other  to  give  peace  and  qniet  to 
those  whom  others  would  disturb  in  their 
possessions  or  in  their  rights  after  the  said 
time  is  expired."  Those  who  framed  the 
Code  NapoUon  had  to  make  one  law  for 
all  France.  To  facilitate  their  task  they 
divided  servitudes  into  classes — those  that 
were  continuous  and  those  that  were  dis- 
continuous, and  those  that  were  apparent 
and  non-apparent  {Code  Oivilj  arts.  688, 
689).  Those  divisions  and  the  definitions 
were,  as  far  as  I  can  discover,  perfectly 
new  ;  for  though  the  dilEerence  between 
the  things  must  always  have  existed,  lean- 
not  find  any  trace  of  the  distinction  having 
been  taken  in  the  old  French  law, 
and  it  certainly  is  not  to  be  (bund  in  any 
English  law  authority  before  Oale  on 
Easements^  in  1839.  On  this  division 
their  legislation  was  founded.  The  first 
prcjet  of  the  Code  allowed  oontinuons 
servitudes,  whether  apparent  or  not,  and 
discontinuous  servitudes,  if  apparent,  to 
be  gained  by  title  or  by  possession  for 
thirty  years.  The  Code  Civil,  as  it  was 
finally  adopted,  by  article  690,  allows 
servitude,  if  continuous  and  apparent,  to 
be  acquired  by  title  or  by  possession  for 
thirty  years ;  and  by  article  691,  enacts 
that  continuous  servitudes  not  apparent, 
and  servitudes,  if  discontinuous,  whether 
apparent  or  not,  can  only  in  future  be 
established  by  titles,  but  saves  vested 
riglits  already  acquired.  The  authors  of 
I/es  Pandectea  Franqaises  (Paris,  1804), 
on  whose  authority  I  state  this,  say 
(vol.  5,  p.  488)  that  this  great  change 
from  the  principle  of  the  prcjet  was  made 
without  any  publication  of  the  discussions 
concerning  it,  or  of  the  reasons  that  led 
to  it.  And  they  state,  more  openly  than 
1  should  have  expected  in  a  book  pub- 
lished in  Paris  in  1804,  that  in  their 
opinion  it  was  not  an  improvement  It 
certainly  has  never  been  received  in 
English  law. 

1  think  that  what  I  have  above  stated 
is  quite  enough  to  confirm  Lord  Stair's 
position  that  the  laws  of  different 
countries  relating  to  prescription  are  posi- 
tive laws  differing  in  matter,  manner  and 
time  in  different  coantries.  I  think  that, 
though  the  English  law  as  to  prescription 
was,  beyond  controversy,  greatly  derived 
from  the  Roman  law,  the  very  words  of 
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which  are  often  quoted  in  the  earliest 
English  authorities,  jet,  to  borrow  the 
idea  expressed  by  Domat  in  the  passage 
I  have  above  cited,  every  system  of  law 
is  founded  on  its  own  ideas  of  expediency, 
and  that  we  must  look  to  the  English 
decisions  to  see  what  principles  have  been 
adopted  in  it,  as  upon  the  balance  of  in- 
convenience  and  convenience  expedient, 
and  what  have  in  it  been  rejected  as  on 
the  balance  inexpedient.  It  cannot  be 
disputed  that  from  the  earliest  times  the 
owner  of  adjoining  land  was  bound  to 
respect  the  access  of  light  and  air  ac- 
quired by  enjoyment  of  an  ancient 
window.  The  immemorial  custom  of 
London  to  build  upon  an  ancient  founda- 
tion, though  thereby  an  ancient  window 
was  obstructed,  which  was  pleaded  and 
held  to  be  a  good  custom  in  Hughes  v. 
Kerne  (62),  proves  the  great  antiquity 
of  this  law.  But,  as  far  as  I  find,  the 
first  mention  of  it  in  a  reported  case  is 
Bomry  and  Pope's  Case  (63).  I  will  read 
the  whole  of  it;  for,  though  the  point 
actually  decided  was  only  that  a  window 
first  erected  in  the  reign  of  Queen  Mary — 
that  is,  after  1553  and  not  later  than 
1558 — had  not  acquired  in  1587  the  status 
of  an  ancient  window,  I  think  the  opinion 
of  the  Court  on  points  not  actually 
decided  is  important.  '*  Bo  wry  brought 
an  action  upon  the  case  against  Pope  and 
declared  that  in  the  time  of  Edward  6  the 
Dean  and  Chapter  of  Westminster  leased 
two  houses  in  St.  Martin's,  in  London,  to 
Mason  for  sixty  years.  The  which  Mason 
leased  one  of  the  said  houses  to  one  A, 
and  covenanted  by  the  indenture  of  lease 
with  the  said  A,  that  it  should  be  lawful 
for  the  said  A,  his  executors  and  assigns, 
to  make  a  window  in  the  shop  of  the 
house  so  to  him  assigned ;  and  after- 
wards, in  the  time  of  Queen  Mary,  a 
window  was  made  accordingly  where  no 
window  was  there  before.  And  after- 
wards  A  assigned  the  said  house  to  the 
plaintiff.  And  now  Pope,  having  a 
house  adjoining,  had  erected  a  new 
building  super  solum  ipsius  Pope  ex  op- 
posito  the  said  new  window,  so  as  the  new 
window  is  thereby  stopped.     The  defen- 

(62)  Yelv.  216,  a.d.  1613. 

(63)  1  Leon,  168,   Michaelmas,  29  &  30  Elis 
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dant  pleaded  not  guilty,  and  it  was  found 
for  the  plaintifl'.  And  it  was  moved  for 
the  defendant  iu  arrest  of  judgment  that 
here  upon  the  declaration  appeareth  no 
cause  of  action,  for  the  window,  in  the 
stopping  of  which  the  wrong  is  as- 
signed, appears  upon  the  plaintiff's  own 
shewing  to  be  of  late  erected  scilicet  in 
the  time  of  Queen  Mary.  The  stopping 
of  which  by  any  act  upon  my  own  land 
was  holden  lawful  and  justifiable  by  the 
whole  Court.  But  if  it  were  an  ancient 
window  time  out  of  memory,  &c.,  there 
the  light  or  benefit  of  it  ought  not  to  be 
impaired  by  any  act  whatsoever,  and  such 
was  the  opinion  of  the  whole  Court.  But 
if  the  case  had  been  that  the  house  and 
soil  upon  which  Pope  had  erected  the 
said  building  had  been  under  the  estate 
of  Mason,  who  covenanted,  as  above  said, 
then  Pope  could  not  have  justified  the 
nuisance  which  was  granted  by  the  whole 
Court." 

It  is  for  this  last  opinion  that  I  cite  the 
case.  The  Court  of  Common  Pleas  do 
not  seem  to  have  felt  the  difficulty  which 
pressed  so  strongly  on  Mr.  Justice  Little- 
dale  in  Moor  v.  Bawson  (18),  and  which 
leads  Mr.  Justice  Fry,  in  his  very  able 
opinion,  to  declare  that  this  right  does 
not  lie  in  grant.  They  seem  to  have  had 
no  doubt  that  the  express  covenant 
operated  as  a  grant  of  the  window,  and 
that  neither  Mason,  nor  any  who  held 
under  his  estate,  could  derogate  from  that 
grant  by  stopping  the  benefit  of  the 
window. 

In  Trinity,  29  Eliz.,  about  nine  months 
later,  the  Queen's  Bench  in  Bland  v, 
Moseley  (64)  decided  the  second  point, 
resolved  by  the  Common  Pleas  the  same 
way,  and  tliey  also  seem  to  have  agreed 
with  the  third  resolution.  The  case  is 
cited  in  Aldred^s  Case  (66).  The  reasons, 
as  reported  by  Lord  Coke,  are — "  It  may 
be  that,  before  time  of  memory,  the  owner 
of  the  said  piece  of  land  has  granted  to 
the  owner  of  the  said  house  to  have 
the  said  windows  without  any  stopping 
of  them,  and  so  the  prescription  may 
have  a  lawful  beginning;  and  Wray 
Chief  Justice  then  said,  that  for  stopping 

(64)  Cited  in  Aldnd^s  Case,  9  Bep.  676. 
(66)  9  Bep.  57A. 
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as  well  of  the  wholesome  air  as  of  light 
an  action  lies,  and  damages  shall  be 
recovered  for  them,  for  both  are  neces- 
sary ;  for  it  is  said  '  et  vescitnr  aara 
etherea,'  and  the  said  words  '  horrida 
tenebritate,  &c.*  are  significant  and  imply 
the  benefit  of  the  light.  But  he  said  that 
for  prospect,  which  is  a  matter  only  of 
delight  and  not  of  necessity,  no  action  lies 
for  stopping  thereof;  and  yet  it  is  a  great 
commendation  of  an  hoase  if  it  has  a  long 
and  large  prospect,  *  nnde  dicitnr,  lauda- 
tnrqne  domns  longos  quad  prospicit  ag^os.' 
Bnt  the  law  does  not  give  an  action  for 
such  things  of  delight.'' 

It  will  be  noticed  that  not  a  word  is 
said  about  the  possibility  of  obstructing 
the  light,  and,  indeed,  it  seems  to  me  clear 
that  no  one  could  ever  have  thought  of 
stopping  his  neighbour's  lights  by  hoard- 
ings nntil  it  was  established  that  un- 
interrupted enjoyment  for  a  period  short 
of  time  immemorial  would  give  a  right. 
Then  some  ingenious  lawyer  thought  of 
that  easy  mode  of  preventing  the  acquisi- 
tion of  a  right  in  a  window  not  yet 
privileged.  The  distinction  between  a 
right  to  light  and  a  right  of  prospect,  on 
the  ground  that  one  is  a  matter  of  neces- 
sity and  the  other  of  delight,  is  to  my 
mind  more  quaint  than  satisfactory.  A 
much  better  reason  is  given  by  Lord  Hard- 
wicke  in  The  Attorney -General  v.  Doughty 
(Jo^),  where  he  observes  that  if  that  was 
the  case  there  could  be  no  new  towns.  I 
think  this  decision,  that  a  right  of  pro- 
spect is  not  acquired  by  prescription, 
shows  that,  whilst  on  the  balance  of  con- 
venience  and  inconvenience  it  was  held 
expedient  that  the  right  to  light,  which 
could  only  impose  a  burthen  upon  land 
very  near  the  house,  should  be  protected 
when  it  had  been  long  enjoyed ;  on  the 
same  ground  it  was  held  expedient  that 
the  right  of  prospect,  which  would  impose 
a  burthen  on  a  very  large  and  indefinite 
area,  should  not  be  allowed  to  be  created, 
except  by  actual  agreement.  And  this 
seems  to  me  the  real  ground  on  which 
Webb  V.  Bird  (19)  and  Ghasemore  v. 
Eichards  (30)  are  to  be  supported.  The 
rights  there  claimed  were  analogous  to 
prospect  in  this,  that  they  were  vague 
and  undefined,  and  very  extensive. 
(66)  2  Ves.  860.  462. 


Angus  ff  Co.,  H.L, 

Whether  that  is,  or  is  not,  the  reason  for 
the  distinction,  the  law  has  always,  since 
Bland  v.  Moseley  (64),  been  that  there  is  a 
distinction ;  that  the  right  of  a  window 
to  have  light  and  air  is  acquired  by  pre- 
scription, and  that  a  right  to  have  a 
prospect  can  only  be  acquired  by  actual 
agreement. 

Shury  v.  Pigott  (67)  (decided  in  1625) 
seems  to  have  excited  a  good  deal  of 
attention,  and  many  things  collaterally 
to  have  been  discussed  which  were  not 
necessary  for  the  decision.  The  actual 
point  decided  in  bhury  ▼.  Pigoti  (67) 
was,  that  in  a  conveyance  there  was 
(though  nothing  was  said)  an  imphed 
grant  that  neither  the  conveyer  nor  any 
who  claimed  under  him  should  use  their 
lands  so  as  to  deprive  the  property  con- 
veyed of  what  was  necessary  for  its 
enjoyment — in  that  case  an  artificial 
supply  of  water — a  principle  which  in  the 
case  of  a  house  would  certainly  include 
support. 

In  Palmer  v.  Fleshees  (5),  the  first 
point  ruled  by  Justices  Twysden  and 
Windham  was,  "If  I,  being  seised  of 
land,  lease  forty  feet  to  A  to  erect  a 
house  upon  it,  and  other  forty  feet  to 
B  to  erect  a  house  on  it,  and  one  of 
them  builds  a  house  and  then  the  other 
dig  a  cellar  in  his  land  by  which  the  wall 
of  the  first  house  adjoining  falls,  no  action 
lies  for  this.  And  so  they  said  it  had  been 
adjudged  in  Shury  v.  Pigott^a  case  {^7)^ 
for  each  can  make  the  best  advantage  of 
his  own  ;  but  to  them  it  seemed  that  the 
law  was  otherwise  if  it  had  been  an 
ancient  wall  or  house  which  fell  by  this 
digging."  The  reference  to  Shury  v.  Pigoti 
(67)  shews  that  in  this  place  "  ancient " 
means  "  existing  before  the  conveyance 
of  the  land."  The  point  actually  decided 
was  as  to  light,  and  the  ratio  decidendi 
is  thus  stated  in  the  report  in  Levini, 
122  :  "  It  was  resolved  that,  although  it 
be  a  new  messuage,  yet  no  person  who 
claims  the  land  by  purchase  under  the 
builder  (vendor)  can  obstruct  the  lights 
any  more  than  the  builder  himself  could, 
who  cannot  derogate  from  his  own  grant; 
by  Twysden  and  Windham,  J.J. — Hyde 
being  absent,  and  Kelynge  doubtlDg— 

(67)  Palm.  444;  Pop.  166;  8  Bnlst.  839; 
Noy,  84  ;  Latch,  158;  W.  Jones,  146. 
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for  the  lights  are  a  necessary  and  essen- 
tial part  of  the  house.  And  Kelynge 
said,  Suppose  the  land  had  been  sold  first 
and  the  house  after,  the  vendee  of  the  land 
might  stop  the  lights.  Twysden,  to  the 
contrary,  said,  Whether  the  land  be  sold 
first  or  afterwards,  the  vendee  of  the  land 
cannot  stop  the  lights  of  the  house  in  the 
hands  of  tne  vendor  or  his  assignees.  But 
all  agreed  that  a  stranger  having  lands 
adjoining  to  a  messuage  newly  erected 
may  stop  the  lights,  for  the  building  of  any 
man  on  his  lands  cannot  hinder  his  neigh- 
bour from  doing  what  he  will  with  his 
own  lands— otherwise,  if  the  messuage  be 
ancient,  so  that  he  has  gained  a  right  in 
the  lights  by  prescription."  I  say  no- 
thing as  to  the  questions  whether  there  is 
an  implied  reservation  where  the  lands 
are  parted  with,  as  well  as  an  implied 
g^nt  where  the  house  is  parted  with  ;  or 
whether,  when  the  land  is  sold  before  the 
house  is  erected  on  it,  but  on  the  terms 
that  a  house  is  to  be  built,  the  purchaser 
is  driven  to  have  recourse  to  equity  to 
protect  his  subsequently  built  house  ;  as 
neither  of  these  questions  is  raised  by  the 
fiaots  in  the  present  case.  But  I  think  it 
is  now  established  law  that  one  who  con- 
veys a  house  does,  by  implication  and 
without  express  words,  grant  to  the 
vendee  all  that  is  necessary  and  essential 
for  the  enjoyment  of  the  house,  and  that 
neither  he,  nor  any  who  claim  under  him, 
can  derogate  from  his  grant  by  using  his 
land  so  as  to  injure  what  is  necessary  and 
essential  to  the  house.  And  I  think  that 
the  right  of  support  from  the  adjoining 
soil  is  necessary  and  essential  for  the 
enjoyment  of  the  house. 

Now,  if  the  motive  for  introducing 
prescription  is  that  given  in  the  Digest 
(bk.  41,  tit.  3,  1.  1),  quoted  before, 
I  think  it  irresistibly  follows  that  the 
owner  of  a  house,  who  has  enjoyed  the 
hon^e  with  a  de  facto  support  for  the 
period  and  under  the  conditions  prescribed 
by  law,  ought  to  be  protected  in  the 
enjoyment  of  that  support,  and  should 
not  be  deprived  of  it,  by  showing  that  it 
was  not  originally  given  to  him.  And  I 
think  that  the  decisions  ending  in  Banomi 
V.  Backhouse  (12),  which  is  put  in  a  very 
clear  light  by  Mr.  Jastice  Manisty  in  his 
opinion,  decide  that  he  should  not  be 
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deprived  of  it.  Mr.  Justice  Fry  thinks 
those  decisions  are  contrary  to  principle, 
but  too  strong  to  be  departed  from.  I 
have  come  to  the  conclusion,  for  the 
reasons  I  have  given,  that  they  are 
founded  on  principle. 

But  it  still  remains  to  enquire  whether 
any  of  the  doctrines  established  by  the 
English  law,  which  on  the  ground  of  ex- 
pediency prevent  the  acquisition  of  a  right 
by  enjoyment,  would  apply. 

In  Bonomi  v.  Backhouse  (12)  the  work- 
ings which  did  the  mischief  were  at  a 
considerable  distance  from  the  plaintiff's 
house,  and  would  not  have  done  any 
harm  if  the  intervening  minerals  had  not 
been  previously  removed  by  the  defen- 
dants. Very  different  considerations  may 
arise  where  the  intervening  minerals  have 
been  removed  by  the  plaintiff  himself,  or 
those  under  whose  estate  he  claims,  or 
even  by  a  third  person.  I  express  no 
opinion  as  to  this,  because  it  is  not  raised 
by  the  facts ;  but  I  mention  The  Oorpora- 
tion  of  Birmingham  v.  Allen  (^^)^  as  Mr. 
Justice  Lash  did  below,  to  shew  that  it 
has  not  been  overlooked. 

Neither  do  I  think  it  necessary  to  ex- 
press any  opinion  as  to  the  distinction 
taken  in  Solomon  v.  The  Vintners^  Com- 
pany  (23),  where  is  was  said  that,  at  all 
events,  the  right,  if  it  could  be  acquired 
against  the  next  adjoining  house,  could 
not  be  acquired  when  there  were  inter- 
vening properties,  for,  in  this  case,  the  de- 
fendants' land  which  they  excavated  was 
next  adjoining  to  the  plaintiffs'  house,  and 
I  think  the  right  to  support  from  the  ad- 
joining land  is  not  open  to  the  objection 
that  it  is  extensive  and  indefinite,  and  so 
far  analogous  to  a  prospect.  It  seemp 
much  nearer  in  analogy  to  the  right  to  the 
access  of  light  to  a  window ;  perhaps  if  it 
were  res  integra  one  might  doubt  if  it  was 
expedient  to  protect  an  ancient  window. 
But  I  see  no  ground  for  doubting  that 
the  right  to  forbid  digging  near  the 
foundations  of  a  house  without  taking 
proper  precautions  to  avoid  injuring  it  is, 
for  the  reasons  given  by  Mr.  Justice  Lush, 
one  very  little  onerous  to  the  neighbours, 
and  one  which  it  is  expedient  to  give 
to  the  owner  of  the  house. 

(68)  46  Law  J.  Rep.  Chanc.  673 ;  Law  Rep. 
6  Ch.  D.  284. 
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No  question  here  arises  as  to  the  effect 
of  any  disability  on  the  part  of  the  owner 
of  the  land,  nor  as  to  the  effect  of  any 
restrictions  arising  from  the  state  of  the 
title. 

But  a  question  does  arise  as  to  whether 
there  was  not,  or  at  least  might  not  have 
been,  evidence  of  something  which  would 
prevent  the  enjoyment  here  being  of  that 
nature  which  would  give  rise  to  prescrip- 
tion on  the  ground  that  the  possession 
was  not  open.  The  edict  of  the  prastor 
that  possession  must  not  be  vi  vel  clam, 
as  I  think,  is  so  far  adopted  in  English 
law  that  no  prescriptive  right  can  be 
acquired  where  there  is  any  concealment, 
and  probably  none  where  the  enjoyment 
has  not  been  open.  And  in  cases  where 
the  enjoyment  was  in  the  beginning 
wrongful,  and  the  owner  of  the  adjoining 
land  may  be  said  to  have  lost  the  full 
benefit  of  his  rights  through  his  laches^  it 
may  be  a  fair  test  of  whether  the  enjoy- 
ment was  open  or  not  to  ask  whether  it 
was  such  that  the  owner  of  the  adjoining 
land,  but  for  his  laches^  must  have  known 
what  the  enjoyment  was,  and  how  far  it 
went.  But  in  a  case  of  support,  where 
there  is  no  laches  and  the  rights  of  the 
owner  of  the  adjoining  land  are  curtailed 
for  the  public  benefit,  on  the  assumption 
that,  in  general,  rights  not  exercised 
during  a  long  time  are  not  of  much  value, 
and  that  it  is  for  the  public  good  that 
such  rights  (generally  trifling)  should  be 
curtailed  in  favour  of  quieting  title, — 
where  that  is  the  principle,  I  do  not  see 
that  more  can  be  requisite  than  to  let  the 
enjoyment  be  so  open  that  it  is  known 
that  some  support  is  being  enjoyed  by 
the  building.  That  is  enough  to  put  the 
owner  of  the  land  on  exercising  his  full 
rights,  unless  he  is  content  to  suffer  a 
curtailment,  not  in  general  of  any  conse- 
quence. And  in  the  present  case  all  that 
is  suggested  is  that  the  plaintiffs*  building 
was  not  an  ordinary  house,  but  a  building 
used  as  a  factory,  which  concentrated  a 
great  part  of  its  weight  on  a  pillar.  It 
had  stood  for  twenty-seven  years,  and  as 
far  as  appears  would,  but  for  the  defen- 
dants' operations,  have  stood  for  many 
more  years ;  and  there  was  nothing  in  the 
nature  of  concealment.  Anyone  who  en- 
tered the  factory  must  have  leen  that 
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it  was  supported  in  a  great  degree  by  the 
pillar.  And  there  is  not  the  slightest 
suggestion  that  those  who  made  the  ex- 
cavation were  not  perfectly  aware  that 
the  factory  did  rest  on  the  pillar,  or  that 
they  took  such  precautions  as  would  have 
been  sufficient  if  the  building  had  been 
supported  in  a  more  usual  way,  but  that 
the  mischief  happened  ftom  its  unusual 
construction.  That  being  so,  I  am  at  a 
loss  to  see  what  question  the  learned 
Judge  could,  at  the  trial,  have  on  this 
evidence  left  to  the  jury  beyond  the  ques- 
tion whether  the  building  had  for  more 
than  twenty  years  openly,  and  without 
concealment,  stood  as  it  was  and  enjoyed 
without  interruption  the  support  of  the 
neighbouring  soil.  The  Judge  offered  to 
ask  the  jury  if  the  building  fell  on  account 
of  the  weight  of  the  goods  stored  on  the 
upper  storey,  and  I  cannot  see  what  else 
could  have  been  asked. 

The  second  defence  is  a  question  of  pure 
law.  Ever  since  Q^arman  y.  Burnett  (69) 
it  has  been  considered  settled  law  that 
one  employing  another  is  not  liable  for 
his  collateral  negligence  unless  the  rela- 
tion of  master  and  servant  existed  between 
them.  So  that  a  person  employing  a 
contractor  to  do  work  is  not  liable  for  the 
negligence  of  that  contractor  or  his  ser- 
vants. On  the  other  hand,  a  person 
causing  something  to  be  done,  the  doing 
of  which  casts  on  him  a  duty,  cannot 
escape  from  the  responsibility  attaching 
on  him  of  seeing  that  duty  performed  by 
delegating  it  to  a  contractor.  He  may 
bargain  with  the  contractor  that  he  shall 
perform  the  duty  and  stipulate  for  an  in- 
demnity from  him  if  it  is  not  performed, 
but  he  cannot  thereby  relieve  himself 
from  liability  to  those  injured  by  the 
failure  to  perform  it — Hole  v.  The  Sitting- 
houme  Railway  (70),  Pickard  v.  Smith 
(71),  Tarry  v.  Ashton  (72). 

I  do  not  think  either  side  disputed 
these  principles;  nor  that,  in  Bower  v. 
Peaie  (51),  the  Queen's  Bench  Division 
thought  that  the  case  of  a  man  employing 
a  contractor  to  excavate  near  the  foun- 

(69)  6  Mee.  &  W.  499 ;  9  Law  J.  Rep.  Exch.  308. 

(70)  6  Hurl.  &  N.  488. 

(71)  10  CJom.  B.  Rep.  NA  470. 

(72)  45  Law  J.  Rep.  QA  280;  Law  Bap.1 
03.  D.  814. 
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dafcion  of  a  house  which  had  a  right  of 
support  fell  within  the  second  class  of 
cases  ;  nor  that,  if  correctly  decided,  that 
case  was  decisive.  Bat  Butler  v.  Hunter 
(73)  was  relied  on,  which  case  the  Court 
of  Exchequer  held  fell  within  the  first 
class  of  cases.  I  am  not  quite  sure  that 
I  understand  from  the  report  what  the 
state  of  the  evidence  was.  But  assuming 
that  the  defendants  are  right  in  saying 
that  it  was  such  as  to  make  the  case  not 
distinguishable  from  Bower  v.  Feate  (51) 
I  think  that  the  reasoning  in  Bower  v. 
PecUe  (51)  is  the  more  satisfactory  of  the 
two. 

The  Court  of  Appeal  in  this  case 
ordered  that  unless  the  defendants  elected 
within  fourteen  days  to  take  a  new  trial, 
judgment  should  be  entered  for  the  plain- 
tiffs. If  your  Lordships  take  the  view  of 
the  case  which  I  have  stated,  and  which 
is  that  of  Mr.  Justice  Lush,  Mr.  Baron 
Pollock  and  Justices  Field,  Mamsty  and 
Fry,  it  will  be  sufficient  to  dismiss  the 
appeal,  for  the  time  for  the  election  to 
take  a  new  trial  is  long  passed,  and  it 
need  not  be  noticed. 

Lord  Watson. — It  is  unnecessary  for 
me  to  make  any  lengthened  observations 
in  this  case.  Seeing  that  my  opinion  is 
in  substantial  concurrence  with  what  has 
already  been  said,  few  words  of  ex- 
planation will  suffice  to  express  my 
TiewB. 

I  am  of  opinion  that  a  right  to  lateral 
support  from  the  adjoining  soil  may  be 
acquired  for  a  building  which  has  enjoyed 
that  support  peaceably  and  without  in- 
terruption for  the  prescriptive  period  of 
twenty  years.  That  proposition  appears 
to  me  to  have  been  recognised  as  the  law 
of  England  in  a  long  series  of  weighty,  if 
not  conclusive,  judicial  opinions,  and  to 
have  been  tacitly  accepted  by  this  House 
in  the  case  of  Bonomi  v.  Backhouse  (12). 

The  obligation  which  the  creation  of 
such  a  right  by  user  imposes  upon  the 
owner  of  the  adjacent  soil  is  to  give  con- 
tinued support  to  the  building.  Con- 
sistently with  that  obligation,  he  can 
make  any  lawful  use  of  his  land  which  he 
thinks  proper.    He  may  dig  into,  or  even 

(78)  7  Hurl.  &  N.  826 ;  31  Law  J.  Rep.  Exch. 
2U. 
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remove,  the  strata  from  which  the  build- 
ing derives  support,  provided  he  gives 
efficient  substituted  support  by  means 
of  a  retaining  wall  or  other  device.  The 
proprietor  of  the  building  cannot,  ac- 
cording to  the  decision  in  Bonomi  v. 
Backhouse  (12),  complain  that  his  right 
has  been  infringed  unless  and  until  the 
stability  of  the  edifice  has  been  affected 
by  the  withdrawal  of  its  lateral  support. 
1  agree  with  the  noble  and  learned  Lord  on 
the  woolsack  in  holding  the  right  in  ques- 
tion to  be  a  proper  easement  and  in  the 
results  which  follow  from  takicg  that 
view  of  its  character.  In  one  sense  every 
easement  may  be  regarded  as  a  right  of 
property  in  the  owner  of  the  dominant  tene- 
ment— not  a  full  or  absolute  right,  but  a 
limited  right  or  interest  in  land  which 
belongs  to  another  yvhosejplenwm  dominium 
is  diminished  to  the  extent  to  which  his 
estate  is  affected  by  the  easement.  But  a 
right  constituted  in  favour  of  estate  A 
and  its  owners  in  or  over  the  adjoining 
lands  of  B,  is,  in  my  opinion,  in  the  nature 
of  an  easement,  and  that  whether  such 
right  is  one  of  the  natural  incidents  of 
property  or  has  its  origin  in  grant  or 
prescription. 

I  am  unable  to  regard  the  right  of 
support  to  a  building,  whether  lateral  or 
vertical,  as  a  negative  easement ;  and  I 
concur  in  the  observations  which  have 
been  made  upon  that  point  by  the  noble 
and  learned  Lord  on  the  woolsack,  as  well 
as  by  Mr.  Justice  Lindley  and  Mr.  Justice 
Bowen.  It  appears  to  me  to  be  as  truly 
a  positive  easement  as  the  well-known 
servitude  oneris  ferendi,  when  a  wall  or 
beam  is  rested  on  the  servient  tenement. 
The  distinction  between  positive  and 
negative  easements  may  not  be  of  vital 
importance  in  the  present  case;  but  in 
dealing  with  this  point  I  am  probably 
influenced  by  the  consideration  that  a 
decision,  to  the  effect  that  an  easement  of 
lateral  support  to  buildings  is  negative, 
would  form  an  unsatisfactory  precedent  in 
another  part  of  the  country  where  positive 
servitudes  alone  are  capable  of  being  ac- 
quired by  prescriptive  enjoyment. 

It  appears  to  me,  fi>r  reasons  which 
have  already  been  folly  explained  by 
your  Lordships,  that  the  respondents 
have  adduced  proof  of  possession  for  the 
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prescriptive  period  safficient  to  establish 
their  right  to  support  from  the  adjacent 
soil,  for  the  new  or  altered  building 
which  has  stood  for  the  last  twenty-seven 
years.  I  do  not  think  that  any  question 
of  fact  is  disclosed  by  the  pleadings  or  by 
the  evidence  in  the  case,  which  ought  to 
have  been  but  was  not  submitted  to  the 
jury. 

Upon  the  point  of  law  which  was  not 
remitted  to  the  learned  Judges  who  have 
favoured  the  House  with  their  opinions 
upon  the  main  questions  arising  in  this 
appeal,  I  agree  with  your  Lordships.  The 
operations  of  the  commissioners  were  ob- 
viously attended  with  danger  to  the 
building  in  question  ;  but  these  appellants 
seek  to  shelter  themselves  from  respon- 
sibility by  proving  that  they  bound 
their  contractor  to  adopt  all  measures 
necessary  for  ensuring  the  safety  of  the 
building.  When  an  employer  contracts 
for  the  performance  of  work  which,  pro- 
perly conducted,  can  occasion  no  risk  to 
his  neighbour's  house,  which  he  is  under 
obligation  to  support,  he  is  not  liable  for 
danger  arising  from  the  negligence  of  the 
contractor.  But  in  cases  where  the  work 
is  necessarily  attended  with  risk,  he  can- 
not free  himself  from  liability  by  binding 
the  contractor  to  take  effectual  pre- 
cautions. He  is  bound,  as  in  a  question 
with  the  party  injured,  to  see  that  the 
contract  is  performed,  and  is  therefore 
liable  as  well  as  the  contractor  to  repair 
any  damage  which  may  be  done.  I  there- 
fore concur  in  the  judgment  which  has 
been  proposed  by  your  Lordships. 

QuesHon  put  and  agreed  to  in  "  Her 
Maje8ty*8  Oommissicmers  of  Works, 
8fc.  V.  Angus  8f  Company  " ;  That 
the  order  appealed  from  he  affirmed, 
and  the  appeal  dismiased  wtth  costs. 

Mr.  Littler. — Would  your  Lordships 
allow  me  to  mention  one  matter  which 
seems  to  me  to  be  of  a  little  difficulty. 
With  regard  to  the  printing  of  the  evi- 
dence, where  it  is  a  matter  of  appeal 
under  the  rules  of  the  Judicature  Act, 
there  is  a  provision  in  Order  LVIII. 
rule  12,  that ''  any  party  printing  evidence 
for  the  purpose  of  an  appea1»  without  such 
order,  snail  bear  the  costs  thereof  unless 


Angus  4"  Co.,  H.L. 

the  Court  of  Appeal  or  a  Judge  thereof 
shall  otherwise  oider."  It  does  not  seem 
to  be  dear  whether  this  applies  merely 
to  the  Court  of  Appeal  below,  or  whether 
it  also  applies  to  your  Lordships'  House. 
There  is  no  provision  for  printing  evi- 
dence in  the  directions  to  the  taxing 
officer  of  your  Lordships'  House.  I  take 
it  that,  without  any  argument^  your  Lord- 
ships would  be  of  opinion  in  such  a  oaae 
as  this  that  we  were  right  in  printing  the 
evidence ;  and  probably  it  would  be  suf- 
ficient  for  the  taxing  officer,  if,  without 
there  being  any  order,  there  were  an  ex- 
pression of  opmion,  on  the  part  of  your 
Lordships,  that  it  was  right  that  in  this 
case  such  costs  of  printing  should  be 
allowed. 

The  Jjobd  Chakobllob  (Lobd  Sil- 
borne). — I  take  it  to  be  perfectly  clear 
that  the  rules  of  the  Judicature  Act  do 
not  apply  to  this  House. 

Mr,  Littler, — I  took  it  to  be  so,  but  I 
thought  it  was  right  to  mention  the 
point. 

Mr,  Shield. — There  is  another  matter 
to  which  I  should  like  to  call  your 
Lordships'  attention,  if  you  will  per- 
mit me  to  do  so.  There  are  pro- 
ceedings of  the  defendants  with  reference 
to  the  assessment  of  damages.  I  presume 
that  your  Lordships'  judgment  is,  as  was 
the  judgment  of  the  Court  of  Appeal, 
without  prejudice  to  those  proceedingfl. 

Tme  Lobd  Chakobllob  (Lobd  Sbl- 
BOBNfi). — ^As  I  understand  the  judgment 
of  the  Court  of  Appeal,  it  said  expressly 
that,  unless  there  were  a  new  trial  taken 
within  the  time  limited  in  that  judgment, 
the  judgment  was  to  stand  for  the  amount 
which  the  special  referee  found ;  and  that 
is  what  this  House  has  affirmed. 

Mr,  Shield, — ^The  order  of  the  Court 
of  Appeal  concludes  with  these  words : 
'*  But  this  order  is  to  be  without  pre- 
judice to  the  d  fondants'  proceedings  in 
reference  to  the  amount  of  damages." 
Those  proceedings  are  that  rules  have 
been  obtained  to  set  aside  the  award  of 
the  arbitrator,  who  found  the  sum  of 
1,943Z.,  which  is  the  amount  for  which 
the  judgment  will  stand. 
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The  Lord  Chancellor  (Lord  Sel- 
borne). — ^The  Hoase  has  not  heard  any- 
thing until  this  moment  aboat  any  snch 
proceeding^,  and  I  certainly  had  assumed 
that  there  were  no  such  proceedings ; 
but  that  which  the  learned  counsel  has 
read  being  in  the  judgment  which  the 
House  affirms,  although  I  said,  in  igno- 
rance of  what  he  has  just  mentioned,  at 
the  end  of  the  opinion  which  I  have  just 
deliyered,  that  the  effect  would  be  that 
the  judgment  would  stand  for  the  sum 
which  the  special  referee  found,  yet  if, 
under  and  consistently  with  the  judgment 
appealed  from,  there  are  proceedings 
going  on,  I  presume  that  your  Lord- 
ships' judgment  would  not  interfere 
with  them.  The  affirmance  will  be  with- 
out prejudice  to  that  which  the  Order 
appealed  from  affirms. 

Question  put  and  agreed  to  in  the 
appeal  "  Dalton  v.  Angus  and  Com- 
pany ** :  Tliat  the  order  appealed 
from  he  affirmed^  and  the  appeal 
dismissed  with  costs. 
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Solicitors — Hare  &  Fell,  for  the  Commissioners 
of  Works;  Prior,  Bigg,  Church  &  Adams, 
agents  for  Thomas  Dalton,  Leeds,  for  Messrs. 
IMlton  ;  Shum  &  Crossman,  agents  for  Stanton 
&  Atkinson,  for  respondents. 


[IN  THE  QUEEN'S   BENCH   DIVISION.] 
1881.        "I  RAMSDEN  V.  YEATE8   AND 

March  28.  j  another. 

General  Highway  Act  (5^6  Will  4. 
c.  50.  s,  54) — **  Search  for,  dig  and  get 
in  or  throu^gh*' — ^^ Avenue  to  dwelling- 
house  '* — Licence  to  get  Materials  for  re- 
pair of  Highway, 

[For  the  report  of  the  ahove  case,  see 
50  Law  J.  Rep.  M.C.  135.] 
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[IN  THE   COURT   OF  APPEAL.] 
1881.  1  JOHNSON    AND    ANOTHER 

April  25,  27,  28.  >     v,    ratltox,     dixon 
June  25.        J      and  company.* 

Sale  of  Goods — Manufa^wrer — Contract 
for  Sale  of  Goods  by  Manufacturer — Inu 
plied  Term  that  Goods  are  ofifanufacturer*s 
own  make — Evidence — Custom. 

In  a  contra>ct  to  supply  goods  by  a  firm, 
who  manufacture,  but  do  not  otherwise  deed 
in  the  goods,  there  is,  where  no  usage  or 
custom  to  the  contrary  is  shewn,  an  implied 
term  thai  the  goods  shaU  be  of  the  firm*s 
own  make. 

The  plaintiffs,  a  firm  who  were  manu- 
facturers of,  but  did  not  otherwise  deal  in, 
iron  goods,  by  a  contract  in  writing  agreed 
to  supply  to  the  defendants  a  quantity  of 
ship-plates  of  a  specified  quality  and  de- 
scription by  m/mtJUy  deliveries  at  the  defen- 
dants* shipyard.  The  contract  was  headed 
with  the  name  of  the  plaintiff s*  works,  and 
had  their  trade  mark  on  its  margin,  and  it 
contained  a  clause  providing  that  in  case 
of  any  strike  of  loorkmen  causing  a  stoppage 
of  the  works,  the  supply  of  the  plates  might 
be  suspended  during  the  continuance  of 
the  strike.  Before  the  deliveries  were  com- 
pleted the  plaintiffs  closed  their  works  and 
proposed  to  complete  the  contract  by  de- 
livering plates  of  the  specified  quality  and 
description,  but  manufactured  by  other 
firms.  The  defendants  having  refused  to 
accept  delivery  of  these  plates,  the  plaintiffs 
sued  them  for  breach  of  contract,  and  at 
the  trial  the  defendants  tendered  evidence 
of  a  custom  in  the  iron  trade  that  the  buyer 
of  iron  plates  from  a  firm  of  manufacturers 
of  them  is,  in  the  absence  of  any  stipulation 
to  the  contrary,  entitled  to  require  plates  to 
be  supplied  of  the  seller^ s  own  make : — 

Held,  that  the  evidence  of  custom  did  not 
contradict  the  written  contract,  and  was  there- 
fore admissible.  Held  also  (by  Brett,  L.  J., 
andCOTTOV, L.J. ;  Bramwell, L.J.,  dissent- 
ing), thai  the  defendants  were  entitled  to 
refuse  to  accept  delivery  of  the  plates  which 
were  not  of  the  plaintiffs*  own  manufacture. 

Judgment  of  Manistt,  J.,  reversed. 

Appeal  from  a  jadgment  of  Manisty,  J., 
at  the  trial. 

*  Coram  Bramwell,  L.J. ;  Brett,  L.J.  ;  Cotton, 
L.J. 

6  D 
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The  plaintiffs  were  a  firm  of  iron  manu- 
facturers, carrying  on  business  at  the 
Moor  Iron  Works,  Stockton-on-Tees. 
The  defendants  were  shipbuilders  at 
Middlesborough . 

By  a  contract,  dated  the  13th  of 
December,  1878,  contained  in  a  printed 
form  supplied  by  the  plaintiffs,  and  after- 
wards tilled  up  and  signed  by  the  parties, 
the  plaintiffs  agreed  to  sell  and  supply 
to  the  defendants,  who  were  to  buy  and 
accept  from  them  2,000  tons  of  iron  ship- 
plates  of  the  quality  known  as  "  Crown," 
to  pass  Lloyds'  survey,  at  the  price  of 
61.  28.  per  ton,  to  be  delivered  at  the 
defendants'  shipyard  at  Middlesborough, 
over  the  first  nine  months  of  the  year 
1879,  in  about  equal  monthly  quantities. 
The  contract  was  headed  *'  The  Moor 
Iron  Works,  Stockton-on-Tees,"  and  had 
on  its  margin  the  plaintiffs'  trade-mark. 
There  was  no  express  stipulation  in  the 
contract  that  the  plates  snould  be  of  the 
plaintiffs'  manufacture,  but  it  contained  the 
following  strike  clause :  '*  In  the  case  of 
strikes  or  combination  of  workmen,  or  ac- 
cidents causing  a  stoppage  of  the  works, 
the  supplies  of  iron  now  contracted  for 
may  be  suspended  during  their  continu- 
ance. This  clause  applies  to  buyers  and 
sellers."  The  plaintiffs  were  not  dealers  in 
iron  goods  otherwise  than  as  manufac- 
turers. The  defendants  sent  in  some  speci- 
fications under  the  contract  as  to  the  size 
and  shape  of  the  plates,  some  of  which  had 
to  be  made  with  respect  to  the  size  and 
shape  of  the  particular  ship  for  which 
they  were  required,  and  the  plaintifis 
made  some  deliveries  under  the  contract ; 
but  before  it  was  completed  they  closed 
their  works  and  proposed  to  complete  the 
contract  by  delivering  iron  plates  of  the 
contract  quality  but  manufactured  by 
other  firms.  The  defendants  refused  to 
accept  delivery  of  them,  or  to  furnish  the 
specifications  required  for  making  them. 
The  plaintiffs  thereupon  brought  an  ac- 
tion to  recover  damages  against  the 
defendants  for  breach  of  their  contract. 

At  the  trial  before  Manisty,  J.,  at  the 
York  Spring  Assizes,  it  was  admitted 
that  the  plates  not  of  the  plaintiffs'  own 
manufacture  which  they  proposed  to  de- 
liver would  be  of  Crown  quality,  to  pass 
Lloyds*  survey,  and  substantially  as  good 


as  if  manufactured  by  the  plaintiffs.  The 
defendants  set  up  as  a  defence  that 
under  the  contract  they  were  entitled  to 
be  supplied  with  plates  of  the  plaintifis' 
own  manu£Gbcture,  and  they  tendered  evi- 
dence of  a  custom  in  the  iron  trade  that 
where  iron  plates  are  contracted  to  be 
supplied  by  manufactorers,  the  sellers 
must,  if  there  is  no  stipulation  to  the 
contrary,  supply  plates  of  their  own  make, 
and  that  the  buyer  is  entitled  to  reject 
other  plates,  though  of  the  quality  con- 
tracted  for. 

Manisty,  J.,  on  objection  being  taken, 
refused  to  admit  this  evidence,  ou  the 
ground  that  it  contradicted  the  terms  of 
the  written  contract;  and  being  of  opinion 
that  it  was  not  an  implied  term  of  tiie 
contract  that  the  plates  should  be  of  the 
plaintiffs'  own  manufacture,  he  gave 
jtidgment  for  the  plaintiffs  for  a  sum  to 
be  determined  by  a  referee. 

The  defendants  appealed. 

Benjamin  and  Hugh  Shield^  for  the  de- 
fendants. 

Digby  Seymour  and  A.  Forbes  {Cohen 
with  them),  for  the  plaintiffs. 

The  arguments  sufficiently  appear  from 
the  judgments  (post).  The  following  au- 
thorities were  referred  to :  The  West  Stock- 
ton Iron  Company  v.  Ntelson  afid  Maxwdl 
(1),  Johnson  and  Beay  v.  NicoU  8^  Son  (2), 
Bigge  v.  Parhitison  (3),  Jones  v.  Just  (i), 
Brown  v.  Edging  ton  (5),  Hutton  v.  Warren 
(6),  The  Merchant  BanJdfig  Company  of 
London  v.  The  PhoBnix  Bessemer  Steel  Com^ 
pany  (7),  Wigglesworth  v.  Dallison  (8), 
Brown  v.  Byrne  (9),  Cort  v.  The  Ambergats 
Railway  Company  (10),  The  British  Wag- 

(1)  17  Scottish  Law  Bep.  719;  7  Court  Sen. 
Cas.  (4th  Ber.).  p.  1066. 

(2)  18  Scottish  Law  Rep.  268;  8  Coait  Sees. 
Cas.  (4th  ser.),  p.  437. 

(3)  7  Hurl.  &  N.  966;  31  Law  J.  Rep.  Exch. 
301. 

(4)  37  Law  J.  Bep.  Q.B.  89 ;  Law  Bep.  3 
Q.B.  197. 

(6)  2  Man.  &  6.  279. 

(6)  1  Mee.  &  W.  466 ;  6  Law  J.  Rep.  ExcL 
234. 

(7)  46  Law  J.  Bep.  Chanc  418;  Law  Bep.  d 
Ch.  D.  205. 

(8)  1  Smith's  Leading  Cas.  (8th  ed.),  p.  694. 

(9)  3  £.  &  B.  703  ;  23  Law  J.  Bep.  Q.R  313. 

(10)  17  Q.B.  Bep.  127 ;  20  Law  J.  Bep.Q.6. 
460. 
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gon  Company  y.  Lea  Sf  Go,  (11),  BouUon 
V.  Jones  (12),  Qihson  v.  Oarruthers  (13), 
Humfrey  v:  JDaie  (14),  Fleet  v.  lfi*r^ 
(15),  £rWcAin«(m  V.  Taiham  (16),  £en- 
«amtn  on  iSolfi^,  p.  156,  Ohitiy  on  OoihtracU 
(10th  ed.),  p.  414. 

Owr.  adv.  vuU. 

The  following  judgments  were  de- 
livered on  Jane  25  :— 

Cotton,  L.J. — The  plaintiffs  in  this 
case  are  not  dealers  in  iron,  but  mann- 
faotarers ;  and  they  are  so  described  in 
the  statement  of  claim  and  in  the  con- 
tract in  which  thej  sne.  By  the  contract 
the  defendants  agreed  to  bay  from  the 
plaintiffs  2,000  tons  of  ship-plates  of  the 
qaality  known  as  '*  Grown,"  to  pass 
Lloyds*  saryey,  to  be  deliyered  monthly. 
The  plaintiffs  before  the  contract  was 
completed  closed  their  works,  and  pro- 
posed to  complete  the  contract  by  de- 
liyery  of  ship-plates  of  the  qaality  men- 
tioned in  the  contract  made  by  another 
firm.  These  the  defendants  refased  to 
accept ;  hence  the  action,  in  which  the 
plaintiffs  obtained  a  decision  in  their 
&yoar  against  which  the  defendants 
appealed. 

At  the  trial  the  defendants  tendered 
eyidence  to  show  that  in  the  iron  trade 
there  is  a  castom  that,  ander  a  contract 
between  a  manafactarer  of  iron  plates 
and  a  customer  for  the  supply  of  plates 
the  seller  mast,  in  the  absence  of  stipula- 
tion to  the  contrary,  supply  plates  of  his 
own  make,  and  that  the  purchaser  is  en- 
titled to  reject  other  plates  if  tendered, 
though  of  the  quality  contracted  for. 
This  eyidence  was  objected  to  by  the 
plaintiffs  and  rejected,  and  1  am  of  opi- 
nion that  this  eyidence  was  improperly 
rejected,  and  that  the  defendants  are  at 
least  entitled  to  a  new  trial.  The  con- 
tract contains  no  express  stipulation  on 

(11)  49  Law  J.  Rep.  Q.B.  321 ;  Law  Bep.  5 
Q.B.  D.  149. 

(12)  2  Hurl.  &  N.  564 ;  27  Law  J.  Rep.  Exch. 

117. 

(13)  8  Mee.  &  W.  321 ;  11  Law  J.  Rep.  Exch. 

138. 

(14)  7  E.  &  B.  266  ;  in  error.  E.  B.  &  E.  1004 ; 
26  Law  J.  Rep.  QJB.  137  ;  27  ibid.  890. 

(15)  41  Law  J.  Rep.  Q.B.  49 ;  Law  Rep.  7  Q.B. 
126 

(i6)''42  Law  J.  Rep.  C.P.  260;  Law  Rep.  8 
Q.P.  482, 
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the  question  in  dispute ;  and,  as  this  is  the 
fact,  the  principle  of  the  cases  is  that 
if  there  was  a  custom  or  practice  of  the 
trade,  the  parties  must  be  taken,  as  re- 
gards matters  on  which  the  contract  is 
oUent,  to  haye  dealt  with  reference  to  the 
practice  or  custom  of  the  trade,  and  to 
haye  expressed  in  their  written  contract 
those  matters  for  which  the  castom  of 
the  trade  did  not  proyide,  or  in  which,  in 
the  particular  case,  they  decided  to  de- 
part from  or  yary  the  custom.  But  the 
defendants  contended  that  they  are  en- 
titled to  judgment  without  any  further 
trial,  on  the  ground  that  under  such  a 
contract  the  plaintiffs,  the  manufacturers, 
are  not  entitled  to  require  the  purchaser 
to  take  any  goods  not  of  their  own  manu- 
facture, eyen  though  the  goods  tendered 
be,  as  in  the  present  case  was  admitted 
to  be  the  fact,  as  good  as  those  made  by 
the  plaintiffs.  With  the  exception  of  two 
recent  cases  in  the  Court  of  Sessions — The 
West  Stockton  Iron  Company  y.  Nielson 
and  Maxwell  (1)  and  Johnson  and  Beay 
y.  Nicoll  8p  Son  (2) — there  is  not,  either 
in  the  decided  oases  or  in  text-books,  any 
authority  on  the  question  thus  raised. 
It  must  be  considered  on  principle.  If  a 
picture  is  ordered  from  an  artist,  it  must 
be  conceded  that  the  order  is  for  a  picture 
painted  by  him,  and  that  in  like  manner, 
when  a  contract  for  any  article  is  made 
with  a  maker  of  such  article,  and  the 
excellence  or  yalue  depends  on  the  indi- 
yidual  skill  of  the  maker,  the  purchaser 
has  a  right  to  require  the  article  fur- 
nished to  be  one  made  by  him  to  whom 
the  order  is  giyen,  with  such  assistance 
only  from  his  pupils  or  seryants  as  must 
necessarily  be  obtained  by  him,  or  as 
custom  or  the  practice  or  usage  of  the 
art  or  trade  recognises  or  allows.  Does 
this  principle  apply  when  the  order  is 
giyen  to  a  firm  r  it  was  not  and  could 
not  be  denied  that,  where  the  manufac- 
ture of  a  person  or  firm  has  acquired  with 
the  public  a  name  or  reputation — as 
Broadwood's  or  Erard's  pianos,  Purday's 
or  Lancaster's  guns — a  purchaser  from 
them  of  articles  of  which  they  are  makers 
is  entitled  to  refuse  any  not  made  by  the 
firm  with  whom  he  contracts.  In  such  a 
case  the  purchaser  relies  on  reputation  or 
public  opinioUi  that  the  xnaker  to  whovu 
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he  goes  supples  good  articles.  In  other 
cases,  when  a  man  contracts  with  a  par- 
ticalar  firm  for  goods  such  as  they  make, 
in  the  ahsence  of  evidence  that  in  the 
particular  trade,  or  as  regards  the  par- 
tieular  goods,  liiere  is  a  known  practice 
that  a  maker  of  whom  the  goods  are 
ordered  is  at  liberty  in  the  absence  of 
such  stipulation  to  supply  goods  of  the 
kind,  though  made  by  other  firms,  I 
should  come  to  the  conclusion  that  the 
purchaser  is  induced  to  go  to  the  par- 
ticular firm  of  manufacturers  by  his  re- 
liance, in  part  at  least,  on  the  opinion 
which  he  forms  either  on  his  own  ex- 
perience, or  from  information  of  others, 
as  to  the  average  or  general  excellence 
of  the  goods  which  are  manufactured  by 
them.  He  is  trnstinff  to  his  own  expe- 
rience, or  to  that  of  his  friends,  as  a  pur- 
chaser who  goes  to  a  firm  which  has 
acquired  a  public  reputation  trusts  to  the 
opinion  of  the  public. 

But  it  is  contended  in  support  of  the 
judgment  that,  as  regards  ship-plates  of 
a  particular  description,  and  to  satisfy  a 
specified   test,  it  is  immaterial  to    the 

furchaser  by  whom  the  plates  are  made, 
cannot  agree  with  this  argument.  If 
the  plaintiffs'  contention  is  right,  they 
may  supply  Crown  ship- plates  by  whom- 
soever miade.  Even  if  Crown  ship-plates 
of  all  makers,  which,  when  worked  up, 
will  pass  Lloyds'  survey,  are  equally 
good,  of  which  there  was  no  evidence, 
and  which,  in  the  absence  of  evidence,  I 
should  not  assume,  it  can  hardly  be  con- 
tended that  the  average  of  all  Crown 
plates  supplied  by  sdl  manufacturers 
would  be  equally  good.  This  must,  in 
all  cases,  be  important,  and  in  this  con- 
tract the  clause,  that  faulty  plates  are  to 
be  returned  without  charge  for  work- 
manship or  other  expenses,  shews  that 
the  general  average  excellence  of  the 
plates  to  be  supplied  must  be  a  material 
consideration.  If  the  contention  of  the 
plaintifis  is  right  they  are  at  liberty  to 
supply  goods  of  any  maker ;  and  there- 
fore, in  my  opinion,  it  is  not  material 
with  reference  to  the  question  now  under 
consideration  that  the  plaintifis  in  fact 
proposed  to  supply  plates  as  good  as 
those  manufactured  by  themselves,  though 
this  would  be  material  on  the  question 


of  dMoages  if  the  defendants  were  suing 
the  plaintiffs  for  breach  of  their  oontract. 

The  plaintiffs  relied  on  two  recent  de- 
cisions of  the  Court  of  Seaaions,  which, 
no  doubt,  are  in  their  ^^yonr.  But 
although  we  ought  to  pay  respect  to  the 
opinion  on  a  point  of  law  common  to 
both  England  and  Scotland  expressed  by 
that  Court,  their  decisions  cannot  be  con- 
sidered binding  here,  and  the  aathoriij 
of  these  oases  is  much  diminished  by  the 
fact  that  Lord  Young  dissented  from  the 
opinions  of  the  majority  of  the  Court.  I 
think  the  view  of  Lord  Yoong  more 
correct  than  that  of  the  majority,  and  I 
am  of  opinion  that  when  a  pnrcbaser 
orders  goods  from  a  firm  which  is  a 
manufacturer  only  of  such  goods,  not  a 
dealer  in  them,  then,  nnless  it  is  shewn 
that  in  the  particular  ferade,  or  as  regards 
the  particular  goods,  there  is  a  practice  or 
usage  for  the  manufactarer  to  supply  the 
goods  of  other  makers,  the  porchaaer 
must  be  assumed  to  have  contracted  with 
the  particular  manufacturers  in  reliance 
on  the  general  excellence  of  the  woric  of 
their  firm,  and  is  entitled,  in  the  absence 
of  any  express  stipulation  to  the  oontrary, 
to  have,  in  performance  of  the  contract, 
goods  of  the  manufoctnrers'  own  make. 

It  is  said  that  the  clause  as  to  strikes 
shews  on  this  contract  a  oontrary  inten- 
tion. But  this  is  not,  I  think,  the  neces- 
sary or  fair  construction  of  this  clause. 
I  think  the  clause  rather  assumes  that 
stoppage  of  the  mannfiEUstnrers'  works 
would  probably  prevent  them  from  per- 
forming their  contract,  though,  notwith- 
standing the  stoppage  of  the  works,  the 
manufacturers  might  have  plates  of  their 
own  make  which  they  could  supply. 

The  result,  in  my  opinion,  is,  that  judg- 
ment should  be  entered  for  the  defen- 
dants, for  it  would  be  for  the  plaintifis  to 
shew  that  the  custom  of  the  trade  enabled 
them  to  supply  ship-plates  of  oth^ 
makers  ;  and  as  the  plaintiffs  objected  to 
the  evidence  tendered  by  the  defendants, 
to  shew  the  usage  of  the  trade,  we  ought, 
I  think,  to  assume  that  the  plaintifis 
could  not  adduce  such  evidence  as,  in  my 
opinion,  is  necessary  to  support  their  con- 
tention. 

Bbamwell,  L.J. — I  regret  the  differenoe 
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of  opinion  that  exists;  considering  that 
difference,  that  there  is,  strange  to  say, 
no  Engli^  authority  on  this  subject,  the 
opinion  of  eminent  Scotch  judges  in 
favour  of  the  defendants,  and  the  cogency 
of  the  arguments  on  each  side,  it  is  im- 
possible to  have  a  confident  opinion  when 
I  say  that  the  decision  of  this  case  ought 
not  to  be  difficult ;  that  is  to  say,  there 
is  no  difficulty  about  the  facts,  which  are 
few  and  clear,  and  there  is  no  difficulty  of 
construction,  as  often  happens  in  litiga- 
tion resulting  in  uncertainty — which  is 
said  to  be  the  uncertainty  of  the  law, 
when  in  truth  it  is  uncertainty  of  facts 
or  uncertainty  of  ill-drawn  documents. 
K  there  is  an  uncertainty  in  this  case  it 
is  an  uncertainty  of  the  law.  This  ought 
not  to  be.  There  ought  to  be,  and  I  think 
is,  a  rule  by  which  to  decide  this  case. 
That  rule,  I  think,  is  that  we  must  look 
at  what  the  parties  have  said,  add  no- 
thing to  and  take  nothing  from  it  without 
necessity,  and  see  if  the  facts  relied  on  by 
the  plaintiffs  bring  this  case  within  what 
has  been  so  said.  Now  the  plaintiffs 
have  agreed  to  sell,  and  the  defendants 
to  buy,  certain  articles — ship-plates — to  be 
made.  The  plaintiffs  have  offered  to 
supply  and  sell  goods,  and  the  defendants 
have  refused  to  take  them  by  refusing  to 
furnish  the  specifications  according  to 
which  they  were  to  be  made ;  the  de- 
fendants admitting  that  the  plaintiffs 
woold  supply  and  the  defendants  would 
get  such  articles  as  described  in  the  con- 
tract, properly  made,  and  which  would 
be  within  it  if  the  plaintifis  themselves 
had  made  them.  So  stated  there  is  a  clear 
breach  of  contract.  Bat  the  defendants 
make  this  defence :  they  say  the  plain- 
tiffs are  makers  of  the  article  to  be  sup- 
plied, and  that  they  being  makers,  it  is 
to  be  assumed  that  the  contract  is  for 
articles  of  the  plaintiffs'  make.  They 
further  say  that  it  is  so  in  the  particular 
case  on  account  of  certain  matters  in  the 
written  contract.  Disregarding  these  for 
the  present,  is  the  general  proposition 
true  in  point  of  law,  that  when  goods 
which  have  to  be  made  are  ordered  of  a 
man  who  makes  them,  the  goods  are  to 
be  of  his  own  make  ?  Of  course,  if  his 
make  is  a  pecuh'ar  make,  if  he  has  a  brand 
known  in  the  market,  if  even  he  has  a 
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knovm  name,  if  it  can  be  supposed  there 
is  any  preHwn  affectUmia^  it  might  be  so. 
An  order  to  Moot  to  Ghandon  of  cham- 
pagne of  the  vintage  of  1881  would 
doubtless  mean  of  their  make,  as  it  would 
if  it  were  an  order  for  champagne  of  the 
vintage  of  1871  already  made.  An  order 
for  a  pianoforte  from  Erard  or  Ck>llard 
would  mean  of  an  instrument  made  or 
to  be  made  by  them,  respectively ;  so, 
perhaps,  of  clothes  from  a  renowned 
tailor.  But  is  the  proposition  true  of  an 
article  not  so  situate — articles  of  which 
one  maker's  make  is  as  good  as  another's, 
and  which  have  no  special  repute  or  name 
or  other  distinction  ?  This  is  a  pure  ques- 
tion of  law.  1  answer  it  in  the  negative. 
I  know  no  authority  for  it ;  1  know  no 
reason  for  it ;  on  the  contrary,  there  are 
reasons  the  other  way.  A  manufacturer 
would  agree  to  sell  goods  at  a  lower 
price  if  he  might  supply  them  of  his  own 
make,  or  that  of  some  other  maker  in 
case  of  need,  as  in  this  case.  To  the  buyer 
it  would  be  a  matter  of  indifference  if  he 
got  the  goods  he  bargained  for,  and  the 
responsibility  of  his  vendor  for  them.  It 
would  be  in  practice  an  enormous  incon- 
venience to  hold  otherwise.  It  is  obvious 
that  whatever  reason  there  is  for  saying 
that  goods  to  be  made  ordered  of  a  manu- 
facturer means  goods  of  his  make,  equally 
applies  to  shew  that  when  made  goods 
are  bought  of  a  maker  there  is  an  implica- 
tion that  they  are  his  make.  There  must 
be  hundreds  of  manu&ctures  in  which 
the  manufacturer  buys  the  article  he 
mijces  in  a  complete  state,  or  partly  com- 
plete, from  other  makers,  and  with  perfect 
propriety  sells  them  with  no  notice  to  the 
buyer  that  the  article  is  not  his  entire 
make.  Would  it  be  reasonable  or  con- 
venient to  say  that  he  has  broken  some 
implied  agreement  between  himself  and 
the  vendor.  It  seems  to  me  to  be  unim- 
portant that  the  thing  is  to  be  made.  K 
I  order  10,000  bags  of  a  maker  which  he 
has  not  in  stock,  he  must  make  them  or 
get  them,  and  there  is  as  much  reason  for 
holding  that  he  warrants  those  he  has,  if 
he  has  them,  to  be  his  make  as  there  is 
that  he  will  make  them  himself  if  he  has 
them  not  in  his  stock.  A  man  buys  a 
watch  which  was  made  or  half  made  out 
of  the  seller's  factory :  has  he  a  right  of 
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action  against  the  seller  on  an  implied 
warrant  that  he  made  it  ?  Or  he  bays  a 
chair  of  an  npholsterer :  would  he  have  a 
claim  if  the  npholsterer  had  bonght  part 
of  the  stock  of  another  maker,  including 
that  chair  P  It  may  be  said  that  in  the 
cases  I  have  put  watchmakers  and  up- 
holsterers buy  and  sell  things  not  of  their 
own  make.  For  aught  I  know  they  may ; 
and  so  I  say  does  every  maker,  if  it  suits 
him,  where  there  is  no  specialty  in  his 
own  make.  Suppose  a  man  is  a  maker 
and  also  a  dealer  in  the  article — ^that  is,  a 
buyer  from  others  and  a  seller — what  is 
the  implied  contract  then  ? — that  when  he 
sells  he  shall  sell  his  own  make  unless  he 
bargains  to  the  contrary  ?  Suppose  the 
buyer  does  not  know  that  the  seller  buys 
of  others  :  has  he  then  a  right  to  insist  on 
the  seller's  make,  and  not  if  he  does  know 
it  ?  To  hold  that  it  was  part  of  the 
bargain  that  they  should  be  of  the  vendors' 
make  is  to  insert  a  term  in  the  contract 
that  the  parties  might  have  put  in  for 
themselves ;  and  this  ought  never  to  be 
done  without  some  most  cogent  considera- 
tion— Stokes  V.  Cox  (17).  I  hold,  there- 
fore, that  where  goods  are  bought  which 
are  as  good  when  of  one  man's  make  as 
of  another,  there  is  no  agreement  by  the 
seller,  though  a  maker,  that  the  goods 
shall  be  of  his  make,  and  that  this  is 
true,  whether  the  article  is  already  made 
or  is  to  be  made.  But  it  is  urged  that  it 
is  not  to  be  assumed  that  ship-plates  are 
articles  of  which  one  maker's  make  is  the 
same  as  another's,  and  that  there  was  no 
evidence  that  it  was  so.  I  understood 
that  this  was  admitted  by  the  defendants. 
If  not,  I  cannot  but  think  that  the  burden 
of  proof  was  on  them.  The  plaintiffs  say. 
We  were  ready  to  supply  goods  such  as 
you  had  ordered.  The  defendants  say, 
Yes,  but  they  are  goods  of  such  a  descrip- 
tion that  they  differ  according  to  the 
maker ;  that  there  is  a  quality  or  repute 
or  name  attached  to  your  make,  and  that 
in  ordering  of  you  we  must  be  taken  to 
have  ordered  your  make.  So  stated,  it  is 
manifest  that  the  burden  of  proof  is  on  the 
defendants.  But  then  it  is  said  that  there 
are  matters  in  this  contract  (which  is  in 
writing)  which  shew  that  the  goods  were 

(17)  1  Hurl.  &  N.  320,  633;  25  Law  J.  Rep. 
Ezch.  291 ;  26  ibid.  113. 


to  be  of  the  vendors'  make.  What  is 
relied  on  is,  that  the  plaintiffs  are  men- 
tioned as  manufacturers,  and  their  &ctory 
is  mentioned,  and  their  trade-mark.  In 
my  judgment,  no  value  onght  to  be  put  on 
these.  The  matters  in  question  are  in 
print  on  the  form  commonly,  I  assume, 
used  by  the  plaintiffs,  and  would  have 
been  there  if  the  contract  bad  said  in 
express  terms  that  the  goods  might  be  of 
any  maker's  make.  If  these  things  were 
used  with  any  intent  to  express  what  is 
attributed  to  them,  is  it  not  strange  that 
that  intent  was  not  expressed  in  terms  P 
I  cannot  set  any  value  on  this.  But  there 
is  one  thing  in  the  contract  whicb  I  think 
strongly  shows  that  it  was  not  necessaTj 
that  the  articles  to  be  supplied  should  be 
of  the  plaintiffs'  make.  If  the  maun- 
facturer  is  stopped  by  strikes  the  deliveir 
by  the  plaintiffs  may  be  suspended.  This 
seems  to  contemplate  that  it  will  not 
necessarily  be  so ;  which  can  only  be  if  the 
articles  might  be  made  by  some  other 
maker.  I  come  to  the  conclnsion  then 
that  we  cannot  give  judgment  for  the 
defendants. 

I  do  not  discuss  the  Scot-ch  cases. 
They  are  not  binding  on  ns  as  authorities, 
though  of  the  greatest  service,  as  contain- 
ing  the  opinions  and  arguments  of  able 
and  accomplished  lawyers.  I  have  endea- 
voured to  avail  myself  of  them.  With 
two  exceptions,  the  opinions  are  the  same 
as  that  which  I  have  formed.  I  think 
the  reasoning  of  Lord  Cray  hill  unanswer- 
able. As  to  that  of  Lord  Young,  I  re- 
spectfully say  that  he  merely  states  what, 
in  his  opinion,  is  the  law  of  implied  agree- 
ment, namely,  "  I  venture  to  think  it  is 
a  generally,  if  not  universally,  true  pro- 
position that  such  a  contract  made  with 
the  manufacturer  of  an  article  to  be  made 
and  supplied  under  it,  implies  that  the 
article  shall  be  his  manufacture."  He 
gives  no  reason  why,  and  does  not  deal 
with  the  case  of  an  article  ready  made 
bought  of  the  maker.  Further,  he  begs 
the  question  when  he  says,  "  A  supply 
from  other  works  is  not  according  to  the 
terms  of  the  contract ; "  and,  with  sub- 
mission, gives  a  bad  reason  when  he  says, 
'*  The  partners  are  not  bound  to  imple- 
ment it  all,  unless  they  can  do  so  from 
their  own  works."    They  are  not  bound. 
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indeed,  but  have  the  right.  But  I  regret 
to  say  I  think  there  must  be  a  new  trial. 
I  think  the  evidence  rejected  was  ad- 
missible. It  is  true  it  alters  the  contract, 
as  I  interpret  it,  but  it  does  not  alter  any  of 
its  express  terms — it  does  not  contradict  it. 
The  implied  meaning  of  the  contract  is,  as 
I  think,  that  the  goods  may  be  of  any 
maker's  make.  If  it  has  said  so  in  words, 
the  custom  would  contradict  it ;  as  it  is,  it 
only  displaces  the  implication.  As  has 
been  said,  all  customs  when  proved  alter 
the  contract  as  it  would  be  without  them. 
I  cannot  distinguish  this  case  from  Jones 
V.  Just  (4).  I  think,  therefore,  there 
must  be  a  new  trial.  I  regret,  for  the 
reasons  given  by  Lord  Wensleydale,  and 
also  because  I  have  a  strong  opinion  that 
any  evidence  that  may  be  given  in  sup- 
port of  this  alleged  custom  would  be  evi- 
dence to  shew  that  whenever  anyone 
orders  any  goods  of  a  maker  he  expects 
that  maker's  make.  That,  of  course, 
would  not  be  enough.  I  dare  say  it  is  a 
common  expectation.  I  dare  say  it 
existed  in  this  case;  but  that  is  very 
different  from  an  agreement,  and  very 
different  from  a  custom  in  a  particular 
manufacture. 

Brett,  L.J. — In  this  case  the  material 
facts  for  consideration,  as  it  seems  to  me, 
are  that  the  contract  was  made  by  the 
defendants  without  an  inspection,  or  the 
means  of  inspection,  by  them  of  the  goods 
— that  is  to  say,  upon  the  terms  of  there 
being  no  inspection  by  the  defendants; 
but  it  was  a  contract  made  with  the 
plaintiffs,  as  persons  assuming  to  carry 
on  the  business  of  manufacturers  of  such 
goods  as  were  the  subject-matter  of  the 
contract,  and  not  assuming  to  deal  in 
such  goods  in  any  other  character ;  that 
the  subject-matter  of  the  contract  was  iron 
ship-plates — some  of  which,  after  enquir- 
ing, I  understand  may  be  kept  in  stock,  and 
be  applied,  with  some  manipulation,  to 
any  ship,  but  others  of  which  must  be 
made  to  fit  the  parts  of  the  particular 
ship  for  which  they  are  required,  and 
therefore  must  be  made  according  to  spe- 
cifications or  patterns  to  be  supplied  by  a 
shipbuilder ;  that  the  contract  was  made 
in  writing,  by  means  of  an  order  in 
writing,  filled  up  and  signed  by  or  for  the 


Michaelmas  isso  to  miohaelmas  i88i. 


759 


defendants,  on  a  form  of  order  supplied 
by  the  plaintiffs,  and  of  an  acceptance  of 
such  order  by  the  plaintiffs  in  writing, 
signed  by  them;  that  the  order  had  a 
heading  bearing  the  initials  and  mark  of 
the  plaintiffs ;  that  it  contains  a  stipula- 
tion binding  on  the  plaintiffs  that  the 
plates  should  satisfy  a  Lloyds'  survey, 
and  it  contains  a  strike  clause;  that  it 
does  not  contain  any  express  stipulation 
that  the  plates  should  be  of  the  plaintiffs' 
manufacture.  There  was  an  admission 
that  the  plates,  which  the  plaintiffs  were 
ready  to  deliver,  though  they  were  not 
manufactured  by  the  plaintiffs,  would  be 
substantially  as  good  as  if  manufactured 
by  the  plaintiffs.  Upon  the  construction 
of  the  contract  itself,  I  do  not  agree  that 
the  heading  of  the  order  is  no  part  of  the 
contract,  or  is  outside  the  contract.  I 
think  it  is  a  part  of  the  contract,  and  im- 
ports an  obligation  on  the  plaintiffs  that 
the  iron  plates  would  bear  their  mark  or 
brand.  But  it  seems  to  me  that  it  has 
no  effect  on  the  question  we  have  to  de- 
termine, because  I  think  the  obligation 
contained  in  it  might  be  satisfied,  al- 
though the  plaintiffs  might  be  entitled  to 
supply  plates  not  manufactured  by  them- 
selves; as,  for  instance,  although  they 
might  not  legally  affix  the  registered  trade- 
mark of  another  manufieksturer  to  plates 
manufactured  by  themselves,  yet  if,  in 
order  to  supply  the  defendants'  order, 
they  bought  from  another  manufacturer 
goods  made  by  him  with  his  mark  or* 
brand  on  them,  I  know  no  law  which 
prohibits  them  firom  effacing  the  other 
manufacturer's  mark  and  substituting 
their  own,  or  from  adding  their  own 
mark  or  brand  to  his.  And  in  either 
case  they  would  satisfy  the  stipulation 
of  delivering  plates  marked  with  their 
own  brand,  thereby  enabling  the  pur- 
chaser to  refer  to  them  in  case  any  plate 
should  be  r^'ected  by  a  Lloyds'  surveyor. 
Neither  do  I  think  that  the  stipulation  as 
to  satisfying  Lloyds'  survey  affects  the 
question  we  have  to  determine,  because 
that  may  equally  exist  whether  the  sug- 
gested stipulation  as  to  manufacture  by 
the  plaintiffs  is  to  be  implied  or  not. 
That  is  an  independent  and  additional 
undertaking  by  the  plaintiffs.  And  so  as 
to  the  strike  clause,  which,  in  my  opinion^ 


760 


queen's  bench,  common  fleas  ani>  exohbqueb. 


[N.S. 


Johnson  v.  Baylion  (App.),  Q.B. 

would,  if  the  suggested  stipulation  were 
implied,  have  ample  effect,  thus — that 
upon  a  strike  at  the  plaintiffs'  works 
they  might  exercise  their  discretion  whe- 
ther they  would  procure  other  workmen 
and  continue  the  work  under  the  contract, 
or  stop  ;  and  so  in  the  case  of  a  strike  at 
the  defendants'  works,  they  might  exer- 
cise their  discretion  whether  to  take  de- 
livery or  stop.  In  either  case  the  decision 
would  probably  depend  on  the  value  of 
the  contract  to  the  person  who  had  to 
exercise  option.  The  question,  therefore, 
for  decision,  seems  to  me  to  be  whether, 
upon  an  order  given  and  accepted,  or  a  con- 
troct  otherwise  made  with  a  person  holding 
himself  out  to  be  a  manufacturer  of  cer- 
tain classes  of  goods,  and  not  holding 
himself  out  as  otherwise  dealing  in  them, 
for  the  purchase  and  sale  of  such  goods 
as  such  manufacturer  professes  to  manu- 
facture, the  order  being  given  or  contract 
made  by  a  purchaser  who  deals  upon  the 
terms  that  he  is  not  to  inspect  the  goods, 
and  there  being  no  express  stipulation  that 
the  goods  are  to  be  of  the  manufacture  of 
the  manufacturer,  there  is  an  implied 
stipulation  that  the  goods  shall  be  of  the 
manufacture  of  the  manufacturer  who  is 
thus  to  supply  them.  The  question  being 
thus  stated,  it  seems  to  me  that  it  canuot 
make  any  difference  whether  the  goods 
happen  to  be  in  existence,  or  in  stock,  or 
whether  they  have  still  to  be  made  when 
the  contract  is  entered  into.  The  terms 
of  the  question  embrace  equally  both 
positions.  It  seems  to  me  useful,  in 
order  to  present  the  question  clearly  to 
one's  mind,  to  consider  what  is  the  alter- 
native if  there  be  no  such  implication  as 
is  suggested.  If  there  be  not,  what  are 
the  contracts  imposed  upon  the  manu- 
fiacturer  under  the  given  circumstances 
with  regard  to  the  nature  or  quality  or 
making  of  the  goods  ?  One  is  that  the 
goods  shall  be  merchantable ;  another  is 
that  they  shall  be  reasonably  fit  for  the 
purpose  for  which  they  are  ordered.  I 
know  of  no  other  implied  contract  as  to 
the  nature  or  make  of  the  goods.  There 
is  no  contract  that  they  shall  be  equal  to 
the  ordinary  make  of  the  manufacturer 
himself,  or  equal  to  the  ordinary  make  of 
any  other  manufacturer,  or  to  the  ordi- 
nary make  of  all  manufacturers  of  similar 


goods.     It  has  been  suggested  that  if  the 
manufacturer  have  a  mark  or  brand  of 
his  own  known  in  the  market,  or  if  his 
goods  have  a  known  cbaraoter  in  the 
market,   then    the    suggested    contract 
may  be  implied.  But  if  the  manufiftcturer 
does  not  propose  different  prices  for  goods 
manufactured  by  himself  as  distinguished 
from  goods  not  so  manufactured,  I  can 
see  no  reason  why,  unless  the  implication 
is  to  be  made  in  all  cases,  it  is  to  be  made 
in  the  given  cases.  It  is  perfectly  possible 
that  the  purchaser  would  know  nothing 
about  such  mark  or  such  character,  or 
the  value  of  either.     And  if  not,  there 
being  no  difference  in  price,  why  should 
there  be  imposed  on  the  manufacturer  an 
increased  liability  in  favour  of  such  a 
purchaser,  because  the  manufacturer  has 
a  good  trade  character?  If,  then,  there  is 
no  other  contract  binding  on  the  manu- 
facturer  in  the  absence  of  the  sng^ested 
one,  but  the  two  I  have  above  mentioned, 
it  is  immaterial  to  enquire  whe&er  the 
goods,  the  subject-matter  of  the  contract, 
are  such  as  in  ordinary  circumstances  one 
manufacturer  makes  substantially  as  well 
as  another.  It  was  immaterial  to  consider 
in  this  case,  as  affecting  the  liability  of 
the  defendants  to  accept  the  goods,  whether 
the  goods  which  the  plaintiffs  were  ready 
to  deliver  were  as  good  as  if  manufactured 
by  the  plaintiffs  themselves.   That  would 
be  evidence  material  upon  the  question 
of  damages,  if  the  defendants  were  liable 
for  a  breach  of  contract  for  not  accepting 
such  goods  as  are  the  subject-matter  of 
the  contract  in  question,  but  not  material 
as  to  the  question  whether  there  was  or 
was  not  a  breach  of  contract  by  not 
accepting  them.     If,  then,  there  be  no 
such  contract  as  is  suggested,  a  manu- 
facturer under  the  stated  circumstances 
may  supply  goods  not  mannfactured  by 
himself — inferior  to  his  own  usual  manu- 
facture, inferior  to  the  usual  manufacture 
of  the  person  from  whom  he  has  pur- 
chased, inferior  to  the  usual  standard  of 
manufacture  by  other  manufacturers  of 
similar  goods — the  goods  of  a  manu&cturer 
to  whose    manufacture    the    purchaser, 
whether  with  good  reason  or  from  fancy, 
has  objected,  and  with  whom  on  account 
of  such  objection  the  purchaser  has  ceased 
to  deal,  and  to  whom  on  account  of  such 
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objection  he  has  preferred  the  mann- 
factnrer  with  whom  he  is  now  dealing. 
If  only  the  goods  supplied  be  merchant- 
able and  reasonably  fit  for  the  pnrpose 
for  which  they  were  ordered  the  pur- 
chaser must  accept  them,  notwithstanding 
any  of  these  objections  he  may  feel.  The 
question,  therefore,  really  is,  whether  the 
suggested  contract  is  to  be  implied  from 
the  fact  of  the  order  being  given  or  con- 
tract made  with  a  person  holding  himself 
out  to  be  a  manufacturer  of  such  goods, 
and  not  holding  himself  out  as  otherwise 
dealing  in  such  goods;  or  whether  the 
purchaser,  buying  without  inspection,  is 
bound  to  be  content  with  the  alternative 
and  its  consequences  thus  pointed  out. 
It  seems  to  me,  after  long  consideration, 
to  be  more  consonant  with  the  ordinary 
simplicity  of  fair  mercantile  business,  and 
more  in  accordance  with  legal  principles, 
to  say  that  he  who  holds  himself  out  to 
be  a  selling  manufacturer  of  goods,  and 
docs  not  hold  himself  out  as  being  other- 
wise a  dealer  in  such  goods,  does  hold  out 
to  a  proposing  purchaser  that  what  he 
(the  manufacturer)  offers  to  do  on  an  order 
given  to,  or  contract  otherwise  made 
with,  him  for  the  supply  of  goods  such  as 
he  professes  to  deal  in,  is  that  he  will 
supply  goods  manufactured  by  him.  And 
it  seems  to  me  that  it  is  more  reasonable 
to  assume  that  the  purchaser  contracting 
under  such  circumstances  will  rely,  as  a 
matter  of  right,  upon  receiving  goods 
manufactured  by  the  manufacturer  with 
whom  he  deals  than  to  assume  he  will 
run  the  risk  of  the  alternative  conse- 
quences I  have  pointed  out.  Such  a 
holding  out  and  such  a  reliance  make  a 
contract,  or  a  term  of  a  contract,  that  the 
goods  supplied  shall  be  of  the  manufacture 
of  the  manufacturer.  Several  objections 
were  made  to  this  view  :  as  that  in  certain 
trades  it  is  known  that  a  manufacturer  to 
whom  an  order  is  given  fulfils  it  by 
delivering  goods  manufactured  by  other 
makers.  The  shoe  trade  of  Northampton 
was  mentioned  as  an  illustration.  If  such 
a  mode  of  fulfilling  such  a  contract  is 
generally  known  to  both  buyers  and 
sellers  in  a  particular  manufacture,  such 
an  usage  would  negative  the  suggested 
implication.  That  state  of  things  in  a 
particular  trade  does  not  destroy  the 
Vol.  60.— Q.B.,  C  J'.  &  Exck. 
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general  proposition.  It  was  suggested 
that  if  the  implication  exists,  the  absence 
or  death  of  a  partner  in  the  manufacturing 
firm  would  render  the  contract  impossible 
of  performance  by  the  manufecturing 
firm.  But  the  implied  contract  seems  to 
me  in  reason  to  be  not  that  the  goods 
shall  be  manufactured  under  any  par- 
ticular personal  superintendence.  It  is 
well  known  to  all  men  of  business  that 
manufacturing  work  is  not  so  done,  but 
that  the  only  binding  stipulation  is  that 
the  goods  shall  be  of  the  manufacture  of 
the  manufacturer — understood  in  the  ordi- 
nary business  sense  of  that  phrase — be 
made  by  the  ordinary  appliances  of  the 
manufacturer's  works.  It  was  suggested 
that  the  implication  would  require  every 
part  of  the  manufactured  article  to  be 
made  in  the  factory  of  the  manufacturer, 
as  every  wheel  of  a  watch  to  be  made  by 
a  watchmaker,  or  every  part  of  a  carriage 
by  the  coachmaker.  But  in  such  cases 
the  article  which  is  the  subject-matter  of 
the  contract  is  the  article  made  up  of 
different  parts  ;  and  the  parts  before  they 
are  put  into  that  article,  so  as  to  form  it, 
are  not  the  subject-matter  of  the  contract. 
It  was  suggested  that  a  great  manu- 
facturer would  not,  without  the  power  of 
employing  others,  be  able  to  fulfil  his 
contract ;  but  if  it  be  held  that  the  implied 
contract  does  arise  where  a  manufacturer 
has  a  good  brand  or  a  known  good  work, 
then  it  is  precisely  the  greatest  manu- 
facturer who  will  be  deprived  of  the  sug- 
gested necessary  power.  I  cannot  think 
that  these  objections  should  prevail.  As 
to  authority,  there  are  only  the  Scotch 
Cases,  which  are  to  be  treated  with  every 
respect.  I  notice,  however,  that  the 
Lord  Ordinary  and  Lord  Young  agree 
with  the  view  which  I  in  the  end  think 
right ;  and  that  Lord  Oiffard  founds  his 
judgment  on  a  view  of  the  particular  evi- 
dence  in  the  case  before  him,  and  does 
not  deal  with  the  general  proposition  at 
all.  He  relies  upon  evidence  which  he 
says  was  preponderating,  '*  that  in  such 
contracts  it  is  of  no  consequence  who 
makes  the  plates,  and  that  one  maker 
often  supplies  plates  procured  from  other 
makers."  If  such  a  practice  in  the  trade 
was  generally  kuown  to  buyers  and 
manufacturers,  it  seems  to  me,  as  I  have 
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before  said,  that  tlie  snggested  impli- 
cation cannot  be  made.  The  authority 
of  the  Scotch  Judges  is  a  balance  of  high 
opinions.  The  remaining  point  is,  what 
ifl  the  proper  result  of  the  opinion  at 
which  I  have  arrived.  Let  me  say  that 
I  have  arrived  at  it  after  many  doubts  and 
with  much  hesitation,  the  greatest  cause 
of  doubt  being  the  opinion  of  Lord  Justice 
Bramwell.  The  logical  conclusion  is, 
that  judgment  should  be  entered  for 
the  defendants.  I  think  it  better  for  the 
parties  that  we  should  order  such  a  judg- 
ment, so  that  the  case  may  be  taken,  as  I 
think  it  should  be  taken,  at  once  to  the 
House  of  Lords. 

Judgment  reversed. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881.      1        TAYLOR  (appellant)  v, 
June  23.  j        Rogers  (respondent). 

Wild  Birds  Protection  Act,  1880  (43 
8f  44  Vict.  c.  36),  s.  3 — Foreign  Bird — 
Exemption  from  Penalties. 

[For  the  report  of  the  above  case,  see 
60  Law  J.  Rep.  M.C.  132.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.  1  DRAKE  r.  FOOTTIT. 

March  22, 24.  j  drake  v.  hankin. 

Biot — Felonious  Demolition  of  Houses 
— Liability  of  Hundred — 7  8f  8  Geo.  4.  c. 
31.  s.  2. 

[For  the  report  of  the  above  case,  see 
60  Law  J.  Rep.  M.C.  141.] 
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[IN  THE  COURT  OF  APPEAL,] 
{Appeal  from  the  Queen* s  Bench  Division.) 

1881.    1   THE  QUEEN  V.    HOLL  AND 

June  27,  28.  j  others.* 

Corrupt  Practices  Prevention  Act  (26 
Vict.  c.  29),  8.  7 — Enquiry  into  Oor- 
rupt  Practices  hy  Commissioners — Power 
of  Commissioners  to  refuse  Certificate  to 
Witness — Mandamus  to  review  Decision 
of  Commissioners, 

By  26  Vict.  c.  29.  s.  7^  it  is  etiacted 
thai  no  person  cdUed  before  commissioners 
appointed  to  enquire  into  corrupt  practices 
at  an  election  shall  he  excused  from  an- 
swering any  question  relating  to  any  cor- 
rupt practice  on  the  ground  that  the  answer 
may  criminate  or  tend  to  criminate  him, 
provided  that  where  any  witness  shall 
answer  every  question  which  he  shall  he 
required  to  answer,  and  the  answer  to 
which  may  criminate  or  tend  to  crimi- 
nate him,  he  shall  he  entitled  to  receive  a 
certificate  stating  that  he  was  so  required 
to  answer,  and  had  answered  all  such 
questions.  A  witness  hefore  such  com- 
missioners answered  all  the  questions  put 
to  him,  hut  did  not,  in  the  opinion  of  the 
commissioners,  ansicer  truly  certain  ques- 
tions which  might  tend  to  criminate  him, 
and  they  refused  to  grant  him  a  certificate. 
On  an  application  hy  him  for  a  manda- 
mus to  compel  them  to  grant  him  a  certifi- 
cate,— Held,  hy  the  C&urt  of  Appeal 
(^affirming  the  judgment  of  the  Queen's 
Bench  Division),  that  no  mandamus  ought 
to  issvs  to  review  the  decision  of  the  com- 
missioners, for  tluU,  as  they  had  exercised 
their  discretion  on  the  facts  hefore  them, 
their  conclusion  founded  on  those  facts  was 
conclusive;  and  further,  that  the  drcum^ 
stances  of  the  case  afforded  good  ground  for 
the  conclusion  at  which  they  had  arrived. 

The  Queen  v.  Price  (Law  Rep.  6 
Q.B.  411)  overruled. 

Appeal  from  a  jadgment  of  the 
Queen's  Bench  Division  discharging  a 
rule  nisi  for  a  rruindamus  to  the  com- 
missioners appointed  to  enquire  into 
alleged  corrupt  practices  at  an  election 
for  the  borough  of  Sandwich,  to  compel 

*  Ccrcan  Bramwell,  L.J. ;  Brett,  LJ.;  and 
Cotton,  LJ. 


them  to  grant  a  certificate  of  indemnity 
to  J.  B.  Edwards. 

It  appeared  from  the  affidavits,  that 
J.  B.  Edwards,  who  had  been  agent  for 
one  of  the  candidates  at  an  election  of  a 
member  of  Parliament  for  the  borough 
of  Sandwich,  was  called  as  a  witness 
before  the  commissioners  appointed  under 
15  A  16  Vict.  c.  67,  and  26  &  27  Vict, 
c.  29,  to  enquire  into  alleged  corrupt 
practices  ab  that  election.  Edwards  was 
examined  at  some  length,  and  in  the 
course  of  his  examination  he  handed  in  a 
bill,  which  was  as  follows : — 

"  May  21,  1880. 

"  Sir  J.  GU>ldsmid's  Committee, 
"  Dr.  to  W.  Brown,  62  High  Street, 

Deal. 
"  To  arranging   names  of   voters  from 
Parliamentary   Register,   making  out 
six  canvassing  books,  fair  copies  of  re- 
gister of  voters  .         .         .     14Z." 

In  connection  with  this  the  following 
examination  took  place  : — 

"3348.  {Mr.  JToM).— There  is  an  item 
here  of  14Z.  to  Brown  for  preparing  can- 
vassing and  promising  books.  Was  that 
for  printing  them  ? — It  was  dissecting 
the  register,  and  putting  the  names 
into  canvass  books,  and  preparing  sheets 
for  the  committee-rooms — ^instructions  I 
think  they  call  them. 

"  3349.  What  is  Mr.  Brown  ?— He  is  a 
rate  collector  here. 

'<3360.  How  long  would  that  take 
him  to  do — a  day  or  so  P — I  should  think 
some  days. 

"  3351.  Two  or  three  days  ?— Quite. 
It  is  not  an  easy  matter  to  dissect  a 
register,  so  as  to  have  the  names  all  in 
order  for  the  purpose  of  canvassing,  and 
to  prepare  large  sheets  likewise  for  the 
voting. 

"3352.  Does  not  it  strike  you  as 
beine  a  large  item — 14Z. — for  two  or  three 
days  work,  to  a  gentleman  in  that  posi- 
tion ? — I  do  not  know,  and  I  think  that 
is  the  amount  that  has  been  paid  be- 
fore." 

Brown  afterwards  denied  that  he  had 
ever  made  any  charge  of  14Z.,  and  said 
that  his  charge  for  the  work  done  had 
been  4Z.  Edwards,  being  further  ex- 
amined, stated  that  he  bad  altered  th^ 
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bill  by  inserting  the  figare  1  before  the 
figure  4,  and  that  he  believed  Brown  had 
been  informed  of  the  alteration.  This 
Brown  denied. 

The  commissioners  stated  as  follows : 
that  Edwards  "  did  not  in  our  judgment 
on  his  examination  on  October  8,  1880, 
answer  truly  the  questions  put  to  him  in 
respect  of  the  item  of  14Z.  purporting  to  be 
a  charge  by  Brown  for  preparing  canvass 
and  promise  books.  That,  in  our  judg- 
ment, the  answers  made  by  him  were 
evasive  and  untrue  ;  and  the  questions  to 
which  such  answers  were  given  were,  in 
our  judgment,  questions  the  answers  to 
which  might  criminate  or  tend  to  crimi- 
nate him." 

Edwards  was  also  examined  with 
respect  to  the  expenses  of  certain  candi- 
dates at  the  general  election  of  1880, 
when  he  stated  that  a  certain  bill  in- 
cluded all  the  expenses  incurred  at  Deal 
at  that  election. 

The  following  examination  took  place 
in  connection  with  this  subject : — 

"  Does  that  include,  so  far  as  Deal  is 
concerned,  all  the  expenses  that  were 
incurred  in  that  election  ? — ^Yes,  the 
whole  of  them. 

**  Were  there,  beyond  those,  any  other 
expenses  that  you  are  aware  of,  of  any 
kind,  in  connection  with  the  election  ? — 
No,  not  any. 

**  Did  you  expend,  or  are  you  aware  of 
any  money  being  expended  in  connection 
with  that  election  at  Deal  beyond  the 
sum  mentioned  there  ? — I  know  of  no- 
thing, nor  do  I  believe  there  is  such  a 
thing.  It  has  been  said  that  a  certain 
amount  of  money  was  sent  down  to  be 
divided  between  the  Liberal  party,  but  I 
know  nothing  of  it,  nor  do  I  believe  it. 

"  I  understand  you  to  say  distinctly, 
as  far  as  your  knowledge  goes,  and  so 
far  as  your  belief  goes,  nothing  whatever 
was  spent  at  that  election  beyond  what 
appears  in  this  account  ? — Not  any- 
thing." 

From  evidence  given  by  one  of  the 
candidates  it  appeared  that  Edwards  had 
received  a  sum  of  lOOZ.  beyond  what  he 
stated  ;  and  in  respect  of  this  matter  also 
the  commissioners  stated  as  follows  : — 

"  Having  found  that  corrupt  practices 
were  committed  at  the  election  of  May, 


1880,  we  proceeded  to  enquire  whether 
corrupt  practices  had  existed  at  the  pre- 
vious election  of  1880,  and  the  evidence 
of  the  said  James  Barber  Edwards  as  to 
the  amount  of  the  expenditure  at  that 
election,  and  the  evidence  of  Mr.  Henry 
Arthur  Brassey,  was  given  on  and  in 
reference  to  such  enquiry. 

"  In  our  judgment,  the  answers  given 
by  the  said  James  Barber  Edwards  on 
such  enquiry,  in  reference  to  the  amount 
of  the  expenditure  at  such  previous  elec- 
tion, were  untrue  ;  and  the  questions  to 
which  such  answers  were  eiven  were,  in 
our  judgment,  questions  the  answers  to 
which  might  criminate  or  tend  to  crimi- 
nate him." 

For  these  reasons  the  conmiisaioners 
refused  to  give  Edwards  a  certificate  of 
indemnity.  Edwards  thereupon  obtained 
a  rule  nisi  in  the  Queen's  Bench  Division 
for  a  mandamus  to  compel  the  commis- 
sioners to  give  him  that  certificate,  which 
rule  was  afterwards  discharged. 

Edwards  appealed. 

White  and  Anderson  (with  them  Sir  /. 
Holker)y  for  the  appellant. 

The  Attomey-Qeneral  (Sir  H.  James), 
for  the  commissioners. — There  is  a  pre- 
liminary  objection  to  the  hearing  of  this 
appeal  on  the  ground  that  this  is  a  crimi- 
nal matter,  inasmuch  as  the  certificate 
given  under  26  A  27  Vict.  c.  29.  s.  7  (1) 

(1)  26  Vict.  c.  29.  8.  7:  "No  person  who  if 
called  as  a  witness  before  any  election  committee 
or  any  commissioners  appointed  in  pursuance  d 
the  Act  15  &  16  Vict  c.  67,  shall  be  excused  from 
answering  any  question  relating  to  auy  corrupt 
practice  at,  or  connected  with,  any  election  forming 
the  subject  of  enquiry  by  such  committee  or  com- 
missioners on  the  ground  that  the  answer  thereto 
may  criminate,  or  tend  to  criminate,  himself: 
Provided  always,  that  where  any  witness  shall 
answer  every  question  relating  to  the  matters 
aforesaid  which  he  shall  be  required  by  such 
committee  or  commissioners  (as  the  case  may  be) 
to  answer,  and  the  answer  to  which  may  criminate 
or  tend  to  criminate  him,  he  shall  be  entitled  to 
receive  from  the  committee,  under  the  hand  of 
their  clerk,  or  from  the  commissioners,  under  their 
hands  (as  the  case  may  be),  a  certificate  staUng 
that  such  witness  was  upon  his  examination  re- 
quired by  the  said  committee  or  commissioners  to 
answer  questions  or  a  question  relating  to  the 
matters  aforesaid,  the  answers  or  answer  to  which 
criminated  or  tended  to  criminate  him,  and  bad 
answered  all  such  questions  or  such  queetion."* 

The  section  then  proceeds  to  enact  that  if  any 
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is  sought  for  as  an  answer  to  matters  on 
which  criminal  proceedings  might  ensne, 
and  by  section  47  of  the  Judicature  Act, 
1873,  no  appeal  lies  in  any  criminal 
matter — The  Qiieen  v.  Steel  (2). 

[Bbamwell,  L.J. — We  do  not  think 
this  is  a  criminal  proceeding.] 

White,  for  the  appellant. — The  cases  of 
The  Queen  v.  Price  (3)  and  The  Queen  v. 
Hulme  (4)  shew  that  the  judgment  of 
the  commissioners  is  not  final,  and  that 
in  a  fitting  case  a  mandamus  will  go  to 
review  their  decision.  The  case  of  The 
Queen  v.  Burrell  (5)  does  not  contradict 
those  cases ;  and  although  in  that  case  the 
mandamus  was  refused,  yet  it  was  refused 
on  the  particular  circumstances  of  the 
case  and  because  the  Court  was  of  opinion 
that  the  witness  had  not  answered  truly 
the  questions  put  to  him.  Authority  is 
therefore  in  favour  of  the  position  that 
questions  of  fact  may  in  cases  of  this 
nature  be  reviewed  by  the  Court,  and  it 
is  eqnally  a  question  of  fiorct  whether  a 
witness  has  answered  at  all,  or  whether 
he  has  answered  truly.  If  this  be  so, 
then  in  the  present  case  the  appellant  is 
entitled  at  least  to  have  the  question 
tried  whether  he  has  answered  truly  ;  for 
even  though  his  earlier  answers  may  be 
deemed  to  be  ambiguous,  still  his  fuHher 
answers  explained  all  the  matters  enquired 
into,  and  therefore  as  a  whole  his  evidence 
was  true. 

The  questions  which  a  witness  is  bound 
to  answer  truly  to  entitle  him  to  a  certi- 
ficate must  be  questions  which  relate  to  a 
corrupt  practice  at  an  election  forming 
the  subject  of  an  enquiry  by  the  com- 
missioners, whereas  the  questions  and 
answers  relied  on  by  the  commissioners 
relate  to  matters  arising  after  the  election, 
and  do  not  relate  to  corrupt  practices 
such  as  are  provided  for  by  the  statute. 

proceedings  be  thereafter  pending  in  any  Court 
against  the  witness  for  any  offence  under  the 
Corrupt  Practices  Prevention  Acts,  the  Court 
shall,  on  production  and  proof  of  such  certificate, 
stay  the  proceedings. 

(2)  46  Law  J.  Rep.  M.C.  1 ;  Law  Rep.  2  Q.B. 
D.  37. 

(3)  Law  Rep.  6  Q.B.  411. 

(4)  Ibid.  6  Q.B.  377. 

(6)  Not  reported.  Shorthand  notes  of  the  judg- 
ments of  Blackburn,  J.,  Mellor,  J.,  and  Lush,  J., 
were  supplied  to  the  Court. 
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Further,  the  questions  were  not  such 
as  tended  to  criminate  the  witness  with 
respect  to  corrupt  practices. 

A,  L.  Smith,  with  him  The  Attorney' 
General  (Sir  H,  James)  and  The  Solicitor^ 
General  (Sir  F,  Herschell),  for  the  re- 
spondents.— To  support  the  appeal  it  is 
necessary  for  the  appellant  to  show  that 
he  has  complied  with  the  requirements  of 
the  statute  (1),  whereas  hehais  not  done  so, 
for  he  has  not  answered  "every  ques- 
tion relating  to  the  matters  aforesaid  " 
— that  is,  to  corrupt  practices — "  which  he 
was  required  '*  to  answer.  He  has  not 
answered  because  he  has  not  answered 
truly,  and  an  evasive  answer  is  equivalent 
to  no  answer — The  Que&ti  v.  Hulme  (4)  ; 
he  has,  therefore,  failed  to  answer  a 
question  which  might  tend  to  criminate 
him. 

[Beett,  L.J. — Have  you  observed  the 
form  of  the  certificate  ?] 

The  words  are  different.  The  certificate 
is  that  the  answers  did  criminate  or 
tend  to  do  so ;  but  the  proviso  in  section 
7  is  wider  in  its  terms,  it  is  that  the 
answers  may  criminate  or  tend  to  do 
so.  The  commissioners  alone  can  judge 
whether  the  answer  to  any  question 
might  or  might  not  tend  to  criminate, 
or  might  or  might  not  form  a  link  in  a 
chain  which  might  tend  to  criminate  the 
witness. 

It  is  also  submitted  that  as  the  com- 
missioners have  adjudicated  on  the  matter 
there  can  be  no  review  of  their  decision, 
and  so  no  Tnandamus  can  issue.  The  only 
authority  adverse  to  the  contention  is 
The  Queen  v.  Price  (3),  but  that  case  was 
argued  on  the  point  whether  the  witness 
had  or  had  not  in  fact  answered  the 
questions;  the  Court  thought  it  was  a 
case  for  further  enquiry,  and  the  rule  nisi 
was  made  absolute,  but  no  further  steps 
were  taken.  After  that  decision  came 
the  case  of  The  Queen  v.  Burrell  (5), 
wherein  a  rule  for  a  wandamns  to  com- 
missioners to  grant  a  certificate  was 
refused.  Blackburn,  J.,  in  giving  judg- 
ment, said,  '*  In  the  present  case  the  com. 
missioners  came  to  the  conclusion  that 
the  witness  did  shuffle  and  equivocate, 
and  we  are  asked  to  put  that  in  review. 
I  apprehend  that  in  all  cases  where  we 
are  asked  to  grant  a  mandamus  it  must  in 
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great  measure  be  a  matter  of  discretion. 
....  We  think  the  commissioners  who 
have  decided  have  the  best  means  of 
knowing."  That  judgment  is  exactly  in 
point  here,  and  the  present  case,  like  the 
cases  of  The  Queen  v.  Hulme  (4)  and  The 
Queen  v.  Burrell  (5),  can  be  distinguished 
from  The  Queen  v.  Pnce  (3),  which,  how- 
ever, it  is  submitted,  may  be  successfally 
impugned  in  this  Court. 

Moreover,  the  granting  of  a  mamdamus 
is  '  always  a  question  of  discretion — The 
Q;u£en  v.  Wigan  (6)  ;  and  this  Court  will 
not  overrule  the  discretion  exercised  by 
the  Queen's  Bench  Division  in  the 
matter. 

Whitey  in  reply. 

Bkamwell,  L.J. — I  am  of  opinion  that 
this  judgment  should  be  affirmed.  I  am 
not  quite  satisfied  that  the  questions  which 
the  appellant  is  supposed  to  have  answered 
untraly  are  questions  which  he  was  bound 
to  answer  truly  in  order  to  entitle  him  to 
a  certificate.  It  appears  to  me  that  the 
contention  on  the  part  of  the  appellant 
has  been  that  the  questions  were  not 
questions  the  answers  to  which  might 
criminate  or  might  tend  to  criminate 
him.  Now  I  should  have  some  difficulty 
iji  deciding  this  in  favour  of  the  appellant, 
even  if  we  could  go  behind  the  refusal  by 
the  commissioners  to  give  him  a  certifi- 
cate, because  I  think  that  the  meaning 
of  the  statute  is,  that  no  witness  can  be 
excused  from  answering  any  question 
relating  to  a  corrupt  practice  at  an  elec- 
tion on  the  ground  that  the  answer  may 
tend  to  criminate  him  :  provided  always, 
that  where  any  witness  shall  answer 
every  question  the  answers  to  which 
may  criminate  or  tend  to  criminate  him, 
he  shall  be  entitled  to  receive  a  certificate. 
I  do  not  feel  able  to  say  that  if  a  man 
answered  every  question  the  answer  to 
which  might  criminate  or  tend  to  crimi- 
nate him,  and  then  refused  to  answer  a 
question,  a  truthful  answer  to  which 
would  not  either  criminate  or  tend  to 
criminate  him,  he  would  not  be  entitled 
under  the  statute  to  a  certificate.  With 
regard  to  the  particular  questions  which 
the  appellant  answered  untruly,  I  do  not 
see  that  they  were  questions  true  answers 
(6)  Law  Rep.  1  App.  Cas.  611. 


to  which  would  have  criminated  or  tended 
to  criminate  him  of  any  corrupt  practice, 
and  it  is  admitted  that  the  words  "  may 
criminate  or  tend  to  criminate  "must  have 
relation  to  some  corrupt  practice,  the  sub- 
ject of  the  enquiry.  The  argument  for  the 
respondents  is  that  there  is  no  question  the 
answer  to  which  may  not  criminate  or  tend 
to  criminate.  I  do  not  agree ;  for,  if  so,  the 
statute  need  not  have   contained  these 
particular    words,   for    "  any    question  '* 
would  have  sufficed.     It  seems  to  me  that 
the  way  to  ascertain  whether  the  ques- 
tion is   one  the  answer  to  which  may 
criminate  the  witness,  is  to  see  whether 
a  truthful  answer  would  have  that  effect 
In  the  present  case,  the  truthful  answer 
would  not  have  tended  to  criminate  the 
appellant  of  a  corrupt  practice,  although 
it  might*  have  led  to  a  charge  of  obtam- 
ing  money  by  false  pretences.     I  should, 
therefore,   have    considerable    difficulty, 
if  we  could  examine  into  the  matter,  in 
saying  that  the  appellant  had  refused  to 
answer  a  question  the  answer  to  which 
might  tend  to  criminate  him.     It  may 
then  be  urged  that,  if  this  be  so,  the  com* 
missioners  should  have  given  him  a  cer- 
tificate.    I,   however,   do    not  intend  to 
suggest  that ;  they  could,  from  materials 
before  them,   very  probably   see  conse- 
quences which  I  cannot  see.    I  think  that 
this  judgment  must  be  affirmed  on  the 
ground  that  the  judgment  of  the  com- 
missioners is  conclusive.  I  have  a  strong 
opinion    that  The   Queen    v.  Price    (3) 
was   wrongly  decided.      It    appears    to 
me  that   this  statute  must  be   read    as 
though  it  ran,  "  Provided  that  where  any 
witness  in  the  judgment  of  the  commis- 
sioners or  committee  ;  "  and  thus  I  read 
it,  although  I  never  insert  words  in  a 
statute  unless  for  cogent  reasons.     Now 
it  is  clear  some  words  must  be  read  into 
this  Act :  you  must  add  "  corrupt  prac- 
tices '*  after  "  criminate  or  tend  to  crimi- 
nate; '*  so,  again,  before  the  word  "  an- 
swer '*  you  must  insert   "  honestly  *'  or 
^^  bona  fide,**  The  statute  cannot  mean  that 
a  witness  is  to  have  a  certificate  if  he 
were  to   answer  every  question  put  to 
him,  and  yet  give  a  dishonest  and  untroe 
answer  in  every  case.     Still  more  cogent 
reasons,  as  it  seems  to  me,  compel  the  in- 
troduction of  the  words  "  in  the  judg- 
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ment  of  the  commissioners  or  committee," 
because  the  certificate  is  to   be  that  a 
witness  was  required  to  answer  certain 
questions   the  answers   to  which  crimi- 
nated or  tended  to  criminate   him,   and 
that  he  had  answered  all  such  questions 
honestly  and  truly.     That  means,  in  their 
judgment,  they  do  not  certify  it  as  a  fact 
on  which  no  opinion  has  been  or  could  be 
exercised,  not  as  they  might  certify  that 
a  man  was  sworn  or  was  examined,  but 
they   certify  that  in  their   opinion    the 
witness  has  bona  fide  answered  the  kind 
of  questions  referred  to  in  the  statute. 
Then  how  can  any   other  judgment   be 
possibly  substituted  for  that  of  the  com- 
missioners P      Suppose  the  matter  were 
referred  to  some  other  tribunal — to  the 
Court   or  to  a  jury — the  commissioners 
would  then  have  to  certify  that  the  tri- 
bunal  selected  was  of  opinion  that  the 
¥ritness  answered  hmiafide;   but  that  is 
not  the  certificate  required  by  the  statute, 
and   the    commissioners    would,  if  they 
were  of  a  different  opinion,  be  giving  a 
false  certificate.     Other  practical  incon- 
veniences might  follow.   There  might  be, 
to  take  a  moderate  test,  five  questions:  and 
as  to  each ,  the  question  might  arise  whether 
the  answer  was  bona  fide  and  true,  and 
whether  it  was  a  question  the  answer  to 
which  would  criminate  or  tend  to  crimi- 
nate  him,  and  those  questions  would  in 
each  case  have  to  be  submitted  to  the 
jury  or  the  Court.     Is  this  conceivable  ? 
Suppose,  again,  that  the  witness  gave  a 
misteken  answer,  who  can  so  well  judge 
as  to  that  as  the  commissioners  who  heard 
him?  and  to  whose  judgment  can  such 
matters  be  removed  from  the  judgment  of 
the  commissioners?  Another  matter  seems 
to  me  to  support  this  view.     Suppose 
that  a  mandamus  would  lie  to  these  com- 
missioners, would  one  lie  to  a  committee 
of  the  House  of  Commons  ?     Is  it  likely 
that  the   Legislature  intended  that  this 
should  be  so  ?     It  may  be  said  that  the 
committee  of  the  House  would  be  functvs 
officio  before  the  mandamiits  could  go,  but 
then  so  would  these  commissioners   be 
funcH  officio.    Then,  if  a  certificate  can  be 
enforced  from  one  body,  would  not  the 
Legislature  have  provided  that  it  should 
be  capable  of  enforcement  from  another 
body  r— and  yet  a  mandamus  could  not 
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issue  to  a  committee  of  the  House  of  Com- 
mons to  give  that  certificate  which  it  is 
yet  supposed  a  witness  is  in  justice  en- 
titled to  have.  Is  it  not  then  reasonable 
to  suppose  that  the  Legislature  never 
contemplated  that  a  mandamus  should 
issue  in  connection  with  this  certificate  ? 
Further,  if  this  mandamus  will  lie,  it 
is  because  the  appellant  has  a  legal  right 
which  has  been  denied  him ;  and  if  so,  then, 
as  is  admitted,  an  action  will  lie;  but 
again,  is  itconceivable  that  such  an  action 
for  damages  for  the  not  granting  a  cer- 
tificate could  be  brought  against  a  com- 
mittee of  the  House  or  against  these 
commissioners  ?  If,  moreover,  the  with- 
holding of  the  certificate  is  a  judgment 
of  the  commissioners,  must  not  that  judg- 
ment be  conclusive  P  and  if  their  judgment 
is  not  conclusive,  would  their  certificate 
be  more  conclusive  ?  The  reasoning 
which  has  been  used  on  behalf  of  the 
appellant  would  bo  equally  applicable  to 
shew  that  the  certificate  was  not  binding. 
If  the  negative  judgment  of  the  com- 
missioners— that  is,  the  refusing  the  cer- 
tificate— may  be  overhauled,  it  appears  to 
me  that  their  aflBrmative  judgment — the 
granting  of  the  certificate — might  equally 
be  enquired  into.  Another  thing  appears 
to  me  to  tend  in  the  same  direction :  the 
certificate  is  for  certain  purposes,  some- 
thing like  a  pardon  ;  now  the  hearing  of 
this  case  has  in  fact  been  expedited,  but  if 
we  were  to  give  judgment  that  the  man^ 
damns  should  issue  there  would  be  an 
appeal  to  the  House  of  Lords,  and  in  a 
year's  time,  in  all  probability,  judgment 
would  be  given,  let  us  assume,  to  the  effect 
that  the  mandamus  should  issue.  There 
would  then  be  a  return  and  a  trial,  and 
some  time  in  the  course  of  the  next  decade 
we  should  learn  whether  the  answer  under 
the  discussion  were  true  or  not.  I  think 
that  this  is  the  least  forcible  of  the  reasons 
I  have  adduced ;  but  still  one  may  ask 
whether  the  Legislature  could  have  con- 
templated such  a  process.  I  am  of 
opinion  that  no  mandamiis  lies,  that  the 
certificate  is  a  certificate  of  the  judgment 
of  the  commissioners,  and  that  it  cannot 
be  enquired  into,  so  that  the  judgment  of 
the  Court  below  must  be  affirmed. 

Bbett,  L.J. — I  am  also  of  opinion  that 


768 


QUEEN^S  BENCH,  COMMON  PLEAS  AND    E^CHEQtJEB. 


[N.S. 


The  Queen  v.  Holl  (App.),  Q.B. 

this  judgment  should  be  affirmed.  The 
first  qaestioQ  is,  whether  we  are  prepared 
to  differ  from  the  decision  in  The  Qu,een 
V.  Price  (3).  I  do  not  say  that  I  should 
not,  if  it  were  necessary,  be  prepared  to 
consider  whether  that  decision  can  be 
upheld,  but  I  do  not  think  it  is  neces- 
sary to  do  so  now.  The  decision  in 
The  Queen  v.  Price  (3)  was  that,  upon 
the  existence  in  fact  of  certain  circum- 
stances, a  witness  who  has  been  examined 
is  entitled,  as  a  matter  of  law,  to  his 
certificate,  that  the  existence  in  fact 
of  the  circumstances  to  entitle  him  is 
not  to  be  conclusively  decided  by  the 
commissioners,  and  that  their  decision 
upon  whether  those  circumstances  do 
exist  or  not  is  not  of  necessity  conclnsiTe. 
If  their  decision  is  a  matter  of  judicial 
decision,  I  think  it  would  come  within  the 
rule  that,  there  being  no  appeal,  the  Court 
would  only  grant  a  mandamus  requiring 
them  to  exercise  their  jurisdiction  with 
regard  to  the  facts  of  the  case,  supposing 
always  that  they  have  failed  to  do  so.  If 
the  commissioners  had  declared  that  they 
had  come  to  a  conclusion  as  to  the  exist- 
ence of  the  facts,  but  had,  for  other 
reasons,  refused  to  grant  a  certificate, 
then  a  mandamus  might,  I  think,  lie ;  so 
that  I  agree  in  a  great  part  of  the  deci- 
sion in  The  Queen  v.  Price  (3),  but  I  am 
not  sure  I  agree  with  the  whole  of  it.  But 
it  is  not,  in  my  opinion,  necessary  to  de- 
cide the  present  case  against  the  authority 
of  The  Queen  v.  Price  (3),  because,  even 
assuming  that  the  existence  of  the  facts 
necessary  to  entitle  a  party  to  have  a  cer- 
tificate may  be  reviewed,  still  I  think  that 
in  this  case  the  mandamvus  was  rightly 
refused. 

I  should  have  expected  to  find  that  the 
Legislature  had  given  an  almost  absolute 
right  to  a  certificate  to  a  witness  giving 
evidence  before  one  of  these  commis- 
sions, because  it  has  made  bribery  a  crime, 
creating  thereby  a  crime  which  was  not 
a  crime  at  common  law,  and  has  then  pro- 
ceeded to  invade  the  fundamental  rule 
of  the  criminal  law  of  England,  whereby 
no  person  is  bound  to  answer  any  ques- 
tion which  may  criminate  himself.  But 
for  the  purpose  of  finding  out  whether 
bribery  has  existed,  Parliament  has  taken 
away  that  protection  from  certain  persons 


who  may  thus  become  liable  to  punish- 
ment as  criminals.  Therefore  I  should 
not  be  inclined  to  differ  from  the  view  of 
Mr.  Justice  Blackburn,  that  the  Legisla- 
ture meant  that  if  the  £&cts  did  exist,  then 
the  witness  should  be  entitled  to  a  certi- 
cate ;  but  I  desire  to  reserve  for  further 
consideration  the  question  whether  the 
decision  in  The  Queen  v.  Price  (3)  can  be 
upheld. 

What,  then,  are  the  &ctB  which  it  is 
necessary  to  shew  existed  in  order  to  en- 
title the  witness  to  a  certificate  ?  Those 
facts  are,  I  think,  stated  in  the  proviso  of 
the  statute.  The  first  thing  necessary  is 
that  the  question  should  relate  to  a  matter 
connected  with  some  corrupt  practices 
committed  in  an  election  under  enquiry ; 
then  there  must  be  a  requirement  by  the 
commissioners  that  the  witness  should 
answer,  and  the  answer  must  be  to  a 
question  which  may  criminate  or  tend  to 
criminate  him ;  this  answer  further  must 
be  given  truly.  The  question  to  be  deter- 
mined is,  whether  upon  a  charge  of  cor- 
rupt  practices  a  question  was  asked  the 
answer  to  which  might  criminate  or  tend 
to  criminate  the  witness. 

It  seems  to  me  that  the  meaning  of 
these  words  was  given  by  Mr.  Jusiaoe 
Blackburn  in  The  Queen  v.  Hulme  (4), 
when  he  said  that  an  answer  may  furnish 
a  link  in  the  chain  of  testimony  which 
may  implicate  a  man  in  a  criminal  charge; 
so  that  an  answer  may  be  one  of  a  set  of 
answers,  which  set  of  answers  may  in  the 
end  tend  to  criminate  him.  It  is  unne- 
cessary to  say  what  questions  might  tend 
to  criminate ;  but  I  do  not  think  a  question 
as  to  a  crime  of  which  the  witness  was 
convicted  many  years  before,  put  to  test 
his  credit,  would  be  such  a  question.  I 
think  that  the  Legislature  intended  that 
a  witness  should  answer  truly  almost 
every  question  which  might  be  put  to 
him.  I  do  not  think  that  the  statute  in- 
tended that  an  election  agent  should  be 
allowed  to  answer  falsely  questions  which 
might  tend  to  criminate  not  only  himself, 
but  also  others,  and  yet  that  he  should 
have  his  certificate.  I  do  not  see  any 
difficulty  in  holding  that,  if  the  answer 
to  a  question  put  to  him  might  be  one 
link  of  a  chain,  then  he  nmst  answer  that 
question,  or  he  has  not  satisfied  the  con- 
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dition.  Now,  let  ns  take  one  of  those 
instanoes  now  before  ns.  Supposing  an 
election  agent  is  called  before  the  com- 
missioners, who  are  about  to  enquire  into 
the  corruption  of  the  constituency,  and 
he  is  asked  these  questions:  "Did  you 
see  the  candidate  on  the  eve  of  the  nomi- 
nation ?  .Yes,  I  did. — Did  he  give  you  a 
sum  of  money  P  Yes. — ^What  did  he  give 
you  ?  He  gave  me  1001. ; " — and  it  should 
be  proved  to  the  satisfaction  of  the  com- 
missioners that  instead  of  1001.  he  re- 
ceived 1,0002.,  I  take  that  answer  and 
stop  there.  I  should  say  that  a  more 
probable  link  in  a  chain  which  would  end 
in  shewing  that  he  had  spent  9002.  in 
corruption  could  not  be  suggested.  He 
would  have  told  a  falsehood,  because  he 
said  "  I  only  received  lOOZ. ;"  ought  he  then 
to  have  a  certificate,  having  given  that 
answer,  because  he  could  shew  that  he  did 
not  spend  the  900Z.  in  bribery,  but  that 
he  cheated  the  candidate  ?  I  do  not  think 
so.  I  think  the  witness  is  not  to  answer 
falsely :  I  think  that  he  must  answer  truly 
any  question  which  may  reasonably  be  a 
link  in  the  chain,  or  else  he  is  not  entitled 
to  a  certificate  at  all.  With  regard  to 
the  9002.  of  which  he  has  cheated  the  can- 
didate, he  does  not  require  the  certificate ; 
but  if  he  has  committed  bribery  with 
other  money  then  he  requires  a  certificate, 
but  he  ought  not  to  have  it,  because  he 
has  not  fulfilled  the  requirements  of  the 
statute. 

In  the  present  case  the  commissioners 
produced  to  the  appellant  a  bill  in  favour 
of  a  man  named  Brown  for  142.  They 
asked  him  in  substance  whether  that  was 
a  true  voucher,  and  he  replied  that  it  was. 
Now  that  was  untrue  ;  the  bill  was  really 
only  for  42.,  and  I  think  the  answer  might 
well  be  the  first  link  in  a  chain  of  answers 
which  might  shew  that  he  received  142., 
and  which  might  account  for  the  expen- 
diture during  the  election  of  102.  I  think, 
therefore,  the  answer  was  one  which 
might  be  a  link  in  a  chain  to  shew  that 
the  appellant  was  guilty  of  a  corrupt 
practice.  This  meaning  of  the  words 
**  which  may  criminate  or  tend  to  crimi- 
nate," seems  to  me  to  be  strengthened  by 
the  different  form  of  the  expression  which 
is  used  in  the  form  given  for  the  certifi- 
cate. That  form  states  that  the  witness 
Vol.  50.— Q.B.,  C.P.  &  Exch. 
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was  required  to  answer  a  question  relating 
to  the  matters  aforesaid,  the  answers  to 
which  criminated  or  tended  to  criminate 
him.  I  think  that  the  answers  and  the 
questions  mentioned  in  the  form  of  the 
certificate  are  not  the  same  answers  and 
questions  as  those  to  which  1  have  re- 
ferred. They  are  the  answers  to  the 
questions  for  which  answers  the  witness 
requires  a  certificate,  and  the  certificate 
states  that  the  witness  has  answered  ques- 
tions not  which  might,  but  which  did 
criminate  him.  With  regard  to  this,  I 
must  say,  with  deference,  that  I  do  not 
see  that  the  commissioners  are  likely  to 
have  to  certify  anything  which  they  do 
not  believe.  K  the  witness  has  not  an- 
swered any  questions  which  tend  to  crimi- 
nate him  he  does  not  need  a  certificate  at 
all.  The  certificate  is  as  to  those  answers, 
and  there  can  be  no  difficulty  in  the  com- 
missioners giving  the  certificate. 

I  think  the  difference  in  the  phrase- 
ology was  intentional,  and  that  the 
questions  and  answers  dealt  with  in  the 
certificate  are  different  from  those  which 
give  the  witness  a  right  to  a  certificate  ; 
and  I  am  of  opinion  that  the  judgment 
of  the  Queen's  Bench  Division  can  be 
affirmed  without  overruling  Ths  Queen  v. 
Price  (3),  on  the  ground  that  the  Court 
may  be  satisfied,  and  was  satisfied,  that 
the  appellant  gave  a  false  answer  to  a 
question  which  was  reasonably  an  answer 
which  might  be  one  in  a  link  of  a  chain 
of  answers  which  would  criminate  him, 
and  for  that  reason  I  think  he  was  not 
entitled  to  the  certificate  as  to  the 
answers  to  questions  which  did  crimi- 
nate him.  Reserving,  therefore,  my  opi- 
nion as  to  the  case  of  The  Queen  v.  Price 
(8),  but  doubting  whether  it  can  be  sup- 
ported, I  think  that,  on  this  other  ground, 
the  judgmient  should  be  affirmed. 

Cotton,  L.  J. — In  this  case  the  Queen's 
Bench  Division  discharged  a  rule  for  a 
mandamus ;  and  the  question  arises,  whe- 
ther the  Court  can,  in  any  circumstances, 
interfere  with  the  discretion  exercised 
by  the  commissioners  by  issuing  a  m^m^ 
damus ;  and,  in  my  opinion,  in  the  cir. 
cumstances  of  the  present  case,  there  is 
no  power  in  the  Court  to  interfere 
with  the  exercise  of  their  discretion.    If, 
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indeed,  it  was  admitted  by  the  comxnis- 
Bioners  that  facts  existed  whioh  would 
entitle  the  applicant  to  a  certificate,  and 
they  refused  it,   then  they  would  not 
have  exercised  the  discretion  which,  in 
my  opinion,  was  given  to  them  by  the 
section,  and  in  such  a  case  a  rnaridamiuB 
might  probably  issue.     In  this  case,  how- 
ever,  the  commissioners  have  come  to 
the  conclusion  that  the  appellant  has  not 
performed  the  condition  necessary  to  en- 
title him  to  a  certificate,  and  they  have 
consequently  refused  to  give  him  a  cer- 
tificate.    The  certificate  which  he  asks 
for  is  a  certificate  to  be  given  with  re- 
ference to  matters  which  took  place  be- 
fore the  commissioners.     It  is  conceded 
that  it  has  reference  not  only  to  the  fitct 
that  he  has  or  has  not  answered  ques- 
tions put  to  him,  but  also  as  to  whether 
he  has   honestly  answered  those  ques- 
tions.    The  commissioners  are  to  give 
him    a    certificate,   if   he    has    fulfilled 
certain  conditions,  and  the  certificate  is 
to  the  effect  that  he  has  honestiy — for 
this  is  also  conceded — answered  the  ques- 
tioDS  put   to   him   relating    to   corrupt 
practices  at  the  elections  under  enquiry, 
which  questions  tended  to  criminate  him. 

Of  necessity,  in  my  opinion,  the  com- 
missioners must  be  intended  by  the  sta- 
tute to  be  the  judges  of  that  which 
takes  place  before  them,  and  to  sav 
whether  they,  in  their  opinion,  consi- 
dered that  the  witness  not  only  purported 
to  answer,  but  whether  he  honestly 
answered,  the  questions  which  were  put 
to  him,  and  which  they  are  to  certify 
he  honestly  and  fisiirly  answered;  and 
that  they  should  certify  when  they  do 
not  think  such  is  the  case,  because  there 
is  some  finding  of  a  jury  or  a  Court  that 
he  had  done  so,  would,  as  it  seems  to  me, 
lead  to  a  somewhat  absurd  conclusion, 
because  why  should  the  commissioners 
certify  that  a  jury  or  Court  had  so 
found  ?  The  statute  does  not  make  the 
pardon  or  certificate  of  the  witness  de- 
pend on  the  finding  of  a  jury ;  but  it  is 
to  be  certified  by  the  commissioners  that 
the  witness  has  honestly  answered  ques- 
tions relating  to  corrupt  practices  which 
tended  to  criminate. 

That  must  mean  that  if,  in  their 
opinion,   the  witness   has   honestiy  an- 


swered the  questions  relating  to  corrupt 
practices  at  the  election,  and  which  tend 
to  criminate  him,  they  are  to  give  him  a 
certificate. 

To  certify  means  to  state  that  that  is 
the  opinion  which   they  have    derived 
from  the  matters  before  them.      It  is 
true,   as  Lord  Justice   Brett  has  said, 
that  the  questions  to  which  their  certi- 
ficate is  to  go  are  not  necessarily  all  the 
questions  which  the  witness  must  answer 
in  order  to  be  entitied  to  the  certificate; 
but  the  certificate  must  have  reference  to 
some  of  the  questions.     In  the  present 
case,  the  questions  the  answers  to  which 
do  not  warrant  the  commissioners   in 
giving  a  certificate,  are  questions  which 
are  not  only  included  in  the  earlier  part 
of  the  section,  but  also  questions  to  wrdch 
the    certificate    would    have    to    refer. 
I  think  that  if,  upon  the  form  of  the  o^- 
tificate  and  upon  the  natore  of  the  oerti- 
ficate,  the  commissioners  are  to  be  the 
judges  as  to  whether  that  certificate  can 
be  properly  and  truly  given  as  regards 
the  facts  to  which  it  relates — ^namely,  the 
answering  by  a  witness  the  questions  as 
to  which  the  certificate  refers — ^they  must, 
on  a  fair  construction  of  this  Act  of  Par- 
liament, also  decide  whether  he  has  fairly 
and  honestly  answered  the  questions  re- 
ferred to  in  the  previous  part  of  the  sec- 
tion, the  answers  to  which  are  the  condi- 
tions of  his  obtaining  that  certificate.   In 
my  opinion  that  would  dispose  of  this 
case. 

I  may  say  one  word  on  the  case  of 
The  Quern  v.  Price  (3).  No  doubt  our 
decision  is  against  the  decision  of  the 
Court  in  that  case ;  and  it  is  against,  I 
am  bound  to  admit,  the  express  opinion 
of  Mr.  Justice  Blackbum,  when  the 
case  came  before  the  Court  on  the  rule. 
When  the  rule  was  made  absolute,  the 
Chief  Justice  said,  ''This  will  not  bind 
us  with  reference  to  our  ultimate  deci- 
sion of  the  question  upon  the  return  to 
the  mandamus  afterwards."  It  was  not 
argued  out.  Apparently  the  counsel  for 
the  Crown  under  the  circumstances  did 
not  wish  to  argue  it  further,  and  the 
rule  was  made  absolute  subject  to  this 
observation :  "  We  will  consider  this 
further  when  it  comes  before  us."  To 
my  mind,  that  decision  is  not  so  satisfiK^ 
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tory  as  it  might  otherwise  have  been,  if 
the  case  had  been  fally  argued  with  a 
view  to  finally  determining  the  question 
whether  the  Court  would  on  a  mandamms 
interfere  with  the  discretion  of  the  com- 
missioners. That,  in  my  opinion,  deter- 
mines the  present  case.  Under  the  cir- 
cumstances of  the  case  the  commissioners 
have  exercised  a  discretion  which  is  en- 
trusfced  to  them,  and,  in  my  opinion,  the 
Court  has  no  right  to  interfere  by  a  maU' 
damus. 

But,  if  necessary,  I  should  be  also 
willing  to  decide  the  case,  and  to  affirm 
the  decision  of  the  Queen's  Bench  Divi- 
sion, on  other  grounds,  because,  in  my 
opinion,  here,  if  we  are  to  judge  from 
what  is  before  us,  the  appellant  has  not 
performed  the  conditions  which  are 
necessary  in  order  to  entitle  him  to  a 
certificate ;  that  is  to  say,  I,  for  my 
part,  cannot  in  any  way  see  that  the 
decision  that  the  commissioners  arrived 
at  was  an  erroneous  one.  Now,  the  con- 
ditions on  which  he  is  to  be  entitled  to  a 
certificate  are  these:  "Where  any  wit- 
ness shall  answer  every  question  relating 
to  the  matters  aforesaid  which  he  shaU 
be  required  by  such  commissioner  or 
committee  to  answer,  and  the  answer 
to  which  may  criminate  or  tend  to 
criminate  him."  Now  I  think  it  un- 
necessary to  express  an  opinion  upon  the 
point,  but  I  am  not  satisfied  that  the 
words  which  may  "  criminate  or  tend  to 
criminate  him  "  are  to  restrict  the  num- 
ber of  questions  which  he  must  answer 
honestly  in  order  to  entitle  him  to  a 
certificate,  and  if  that  is  not  the  case  there 
is  an  end  of  this  case.  The  Divisional 
Court  expressed  a  strong  opinion,  and 
in  my  opinion  it  can  hardly  be  gain- 
said, that  this  witness  had  not  answered 
the  questions  honestly,  and  that  those 
questions  did  relate  to  corrupt  practices 
at  this  election.  If  those  words,  "  the 
answers  to  which  may  criminate  or  tend 
to  criminate  him,"  were  not  imported 
into  the  conditions,  the  fulfilling  of 
which  would  entitle  him  to  his  certificate, 
there  is  an  end  of  all  question  in  the 
matter ;  but  I  am  of  opinion,  and  I  agree 
with  Lord  Justice  Brett  in  tiiat,  that  the 
questions  were  questions  the  answers  to 
which,  within  the  words  of  the  section. 
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might  tend  to  criminate  him  when  they 
were  put.  First  of  all,  one  must  not,  I 
think,  consider  that  evidence  may  be 
given  to  shew  that  when  the  facts  were 
known,  or  when  the  facts  were  brought 
forward,  the  answers  would  not  tend  to 
criminate  him,  because  a  witness  might 
refuse  to  answer  questions  the  obvious 
tendency  of  which  would  be  to  get  an 
answer  from  him  which  would  tend  to 
criminate  him ;  but  having  refused  to 
answer  that  question,  he  might  after- 
wards come  and  say,  "  I  am  nevertheless 
entitled  to  my  certificate,  because  I  will 
prove  by  evidence  that  though  I  refused 
to  answer  that  question,  the  obvious  teue 
dency  of  which  was  to  criminate  me  or 
to  g^t  out  a  fact  which  would  criminate 
me,  as  a  matter  of  fact  no  criminal 
charge  could  be  made  against  me  in 
reference  to  it."  Here  the  question  was 
one  the  answer  to  which  had  a  tendency 
to  criminate  him,  which  may  reasonably 
have  been  expected  to  be  a  link  in  a 
chain  of  answers  which  would  criminate 
him.  The  conmiissioners  were  enquiring 
into  the  charges  which  were  sent  in  as 
to  the  expenses  in  the  course  of  the 
election.  They  had  before  them  various 
bills  which  had  been  sent  in  to  the 
agent,  and  among  others  there  was  a 
printer's  bill  for  14Z.  That  was  a  charge 
for  work  and  labour  done.  The  com- 
missioners were  investigating  and  enquir- 
ing into  the  question  whether  the  sums 
entered  in  those  bills  were  really  bona 
fide  charges  for  work  and  labour  done,  or 
whether  they  were  charges  in  excess  of 
what  would  be  payable  for  the  work  and 
labour  done;  and  in  order  to  swell  the 
charge  the  appellant  increased  the  amount 
for  some  purpose  which  it  is  necessary  to 
disguise  by  attributing  it  to  a  purpose 
other  than  the  actual  purpose  to  which  it 
was  to  be  applied ;  and  he  says,  when  asked, 
that  that  bill  for  141,  represented  a  pay- 
ment for  work  and  labour  done,  whicn,  in 
fact,  it  does  not.  He  is  refusing  to  answer 
a  question  which  might  tend  to  criminate 
him  by  shewing  that,  to  his  knowledge, 
money  was  to  be  obtained  for  the  pur- 
pose of  corrupt  practices  under  the  guise 
of  obtaining  it  for  the  purpose  of  dis- 
charging legitimate  expenses  incurred 
in  this  election.    Therefore,  if  it  were 
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necessarj  to  relj  on  that  part  of  the 
case,  I  shonld  agree  with  the  view  of 
Lord  Jostice  Brett ;  bat  as  the  question 
arises  before  us  I  think  we  ought,  not- 
withstanding  that  decision  of  The  Queen 
▼.  Trice  (3),  to  express  an  opinion  that 
the  commissioners  have  exercised  their 
judgment  in  the  matter  lefb  to  them  to 
decide,  and  that  the  Court  has  no  right 
by  mandamus  to  interfere  and  to  sub- 
stitute the  decision  of  a  jury  or  any 
other  tribunal,  or  of  the  commissioners, 
on  a  matter  which  the  Act  of  Parliament 
has,  in  my  judgment,  left  to  them. 

I  therefore    agree    that    this    appeal 
should  be  dismissed. 

Appeal  dismissed. 

Solicitors — Mercer  &  Mercer,  agents  for  Mercer 
&  Edwards,  Deal,  for  appellant ;  Solicitor  to 
the  Treasury,  for  respondent. 
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DIXON     v.  THE    MBTROPOLITAN 
BOARD  OF  WORKS. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881. 
Jan 
May 

Negligence — Damage  caused  hy  Discharge 
of  Water  from  Sewer — Oontimious  RainfaU 
— Act  of  Qod — Liability  of  Metropolitan 
Board  of  Works  for  Damage  caused  hy 
iSeu;cr— 18  ^  19  Vict  c.  120  {Metropolis 
Management  Act,  1855),  ss,  185  and  136. 

The  Metropolitan  Board  of  Works,  under 
the  powers  of  the  Metropolis  Management 
Act,  1855,  constructed  a  sewer  draining  a 
large  area,  with  an  outfall  into  a  creek  of 
the  Thames,  At  the  outfall  were  gates, 
which  were  ordered  to  be  opened  when  the 
wafer  in  the  sewer  rose  to  a  certain  height. 
A  heavy  bub  not  unprecedented  rainfall 
fiUed  the  sewer  to  the  marked  height,  and 
the  gates  were  opened.  The  rainfall  con- 
tinued to  increase,  and  the  rush  of  water 
from  the  seuier  drove  barges  from  their 
moorings  in  the  creek,  and  against  a  wharf, 
which  was  partly  swept  away,  the  barges 
being  also  injured.  The  sewer  was  properly 
constructed,  and  it  was  absolutely  necessary, 
in  order  that  it  should  not  cause  enormous 
damage  throughout  the  area  which  it  was 
constructed  to  drain,  that  it  should  be  re* 


Ueved  in  time  of  heavy  rain  by  the  opening 
of  the  gates.  TFAeti,  under  such  drcum^ 
stances,  the  gates  were  once  opened  it  was 
impossible  to  close  them  untU  the  rush  of 
water  should  cease. 

On  action  by  the  oumer  of  the  wharf  and 
barges  for  damages  against  the  hoard, — 

Held  {by  Lord  Colsridob,  C.J.)i  f^^U 
thai  the  injury  was  the  naiwral  and  direct 
result  of  the  act  of  the  defendants  in  open* 
ing  the  gates,  and  was  not  occasioned  hy 
the  act  of  Ood,  so  as  to  relieve  them  from 
liability  on  thai  ground ;  secondly^  the  dis* 
charge  of  the  water  being  the  a^  of  the 
defendants  themselves,  and  the  rain  not 
being  unprecedented^  the  defendants  were 
prima  fade  Uahle  for  damage  caused  hy 
the  escape  of  the  water  within  the  rule  laid 
down  in  Bylands  v.  Fletcber  (37  Law  J. 
Bep.  H.L.  Gas.  161)  ;  thirdl/y,  the  defen- 
dants were  excused  from  their  prima  fade 
liability,  because  what  happened  was  the 
inevitable  result  of  what  Parliament  au- 
thorised  them  to  do  in  making  and  main- 
taining  the  sewer. 

This  was  an  action  tried  before  Lord 
Coleridge,  C.J.,  in  the  conrse  of  which, 
there  being  a  practical  agreement  on 
the  facts,  the  jury  were  discharged,  and 
the  case  was  reserved  for  further  con- 
sideration by  the  learned  Judge. 

The  action  was  by  a  merchant  to  re- 
cover damage  for  injury  to  some  barges, 
a  wharf,  and  a  store  of  coal  belonging  to 
the  plaintiff,  caused  by  the  alleged  negli- 
gence of  the  defendants. 

The  case  was  argued  on  the  14th  of 
January  by  PhUbrick,  Willis  and  Biron, 
for  the  plaintiff;  and  by  F.  Meadows 
White,  Lumley  Smith  and  Finlay,  for  the 
defendants. 

(}ur.  adv,  vuU. 

The  facts  and  arguments  are  fully  stated 
in  the  judgment,  which  was  delivered  on 

May  14. — Lord  Coleridge,  CJ. — This 
case  was  tiied  before  me  and  a  special 
jury  at  considerable  length,  bnt  the  evi- 
dence  was  so  fairly  given  on  both  sides 
that  it  appeared  at  last  there  was  really 
no  question  of  fact  in  dispute.  The  jury 
were  therefore  discharged,  and  the  case 
was  left  to  me  to  decide  after  hearing 
argument  upon  the  legal  qnestioiiB  raiaea 
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by  the  undisputed  facts.  Inferences  of 
fact,  if  any  were  required,  were  to  be 
drawn  by  me. 

It  was  an  action  to  recover  compen- 
sation for  damage  undoubtedly  done  to 
the  plaintiff's  property — a  barge  and  coals, 
and  a  wharf  and  warehouses  and  buildings 
which  stood  by  the  side  of  Deptford 
Creek,  and  which  were  destroyed  or  very 
seriously  injured  by  the  rush  of  water 
from  the  outfall  of  a  sewer  of  the  de- 
fendants' on  the  29th  of  August,  1879. 
Speaking  broadly,  there  is  no  doubt  that 
anyone  would  so  describe  what  then  hap- 
pened. But  apart  from  a  serious  point 
of  law  which  goes  to  the  root  of  the 
matter  and  involves  the  question  of  the 
right  to  maintain  the  action,  there  are 
one  or  two  lesser  and  subordinate  ques- 
tions of  which  it  may  be  as  well  to  dispose 
in  the  beginning. 

The  facts  were  shortly  these:  This 
was  a  sewer  constructed  by  the  defen- 
dants  under  powers  given  them  by  the 
18  &  19  Vict.  c.  120.  ss.  135  and  136. 
It  drains  a  large  area,  and  its  outfall  is 
at  the  head  of  Deptford  Creek.  There 
are  watergates,  the  construction  of  which 
it  is  not  necessary  to  describe,  which  let 
the  water  out,  and  which  it  is  the  duty 
of  the  man  in  charge  of  the  outfall  to 
open  when  the  water  in  the  sewer  just 
above  these  watergates  becomes  eight  feet 
deep.  This  is  a  depth  not  often  reached, 
but  it  is  reached  in  heavy  rainfalls. 
There  was  a  very  heavy  rainfall  durins^ 
the  night  and  on  the  morning  of  the  29th 
of  August,  and  the  depth  of  water  rose  to 
eight  feet  and  more  in  the  sewer  about  a 
qaarter  to  ten  o'clock  in  the  morning  of 
that  day.  Then  one  of  the  two  water- 
gates  was  opened.  The  second  was  opened 
twenty  minutes  or  half-an-hour  later. 
The  rain  continued  to  fall,  and  it  fell  with 
increasing  and  excessive  violence  between 
eleven  and  twelve  o'clock.  The  rush  of 
water  increased  consequently  in  force  and 
volume,  and  increased  very  rapidly  ;  and 
somewhere  about  noon  it  drove  the  barges 
from  their  moorings  one  against  the 
other.  The  effect  of  this  was  to  dam 
up  the  water  in  one  direction  and  to  drive 
it  with  fierce  force  in  another ;  and  soon 
after  noon,  from  the  combined  effects  of 
what  I  have  described,  a  large  portion 
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of  the  wharf,  and  the  coals  and  other 
things  deposited  upon  it,  were  swept 
away,  and  several  of  the  barges  were 
greatly  injured. 

No  complaint  was  made  of  the  con. 
struction  of  the  sewer  in  itself,  nor  prob- 
ably could  there  be ;  and  it  was  admitted 
or  proved,  that  if  the  water  had  not  been 
let  go  from  the  sewer  at  the  time  it  was 
let  go,  the  damage  to  houses  and  property 
in  Brixton,  Stock  well  and  Deptford  itself 
would  have  been,  in  the  language  of  one 
of  the  plaintiff's  witnesses,  "  enormous." 
Indeed,  it  was  proved  that,  unless  some 
such  power  existed  of  relieving  the  sewer 
in  times  of  heavy  rain,  a  system  which 
drained  from  sixteen  to  twenty  miles  of 
area  would  be  impossible  or  be  frustrated. 

Several  points  were  made  by  the  de- 
fendants upon  the  facts  proved  by  the 
witnesses,  on  which,  so  far  as  I  have 
power,  I  find  and  decide  against  them. 
It  was  contended  that,  inasmuch  as  the 
wharf  did  not  fall  till  the  water  was 
directed  upon  it  by  the  barges,  which  the 
water  itself  had  torn  from  their  moorings 
and  driven  upon  it,  it  was  the  barges  and 
not  the  outfall  which  did  the  damage.  I 
think  not.  The  water  poured  in  exces- 
sive torrents  into  the  creek  ;  it  threw  all 
things  into  confusion  there ;  and,  as  the 
direct  result  of  the  confusion  which  it 
caused,  it  was  itself  driven  with  concen- 
trated force  upon  the  wharf  and  swept  it 
away.  This  is,  I  think,  the  true  effect  of 
the  evidence.  The  whole  was  one  un- 
broken rush  of  water,  and  the*  barges, 
apart  from  the  water,  were  no  more  the 
cause  of  the  damage  done  than,  supposing 
the  water  had  torn  away  the  gates  and 
the  gate-posts  and  hurled  them  against 
the  wharf,  and  so  knocked  it  down,  it 
could  be  said  with  any  propriety  that 
these  instruments  carried  by  the  water, 
and  not  the  water  itself,  had  swept  away 
the  wharf. 

Again,  it  was  contended  that,  as  the 
act  for  which  the  defendants  were  to  be 
held  responsible,  if  at  all,  was  the  act  of 
opening  the  watergates ;  as,  once  opened, 
they  coald  not  be  shut  till  the  tide  rose 
against  them ;  as  they  were  open  for  near 
an  hour  before  the  damage  followed ;  as 
during  that  hour  the  storm  increased,  and 
increased  rapidly,  in  violence;  and  as  what 
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swept  the  wharf  away  was  not  the  first 
rash  of  the  water  but  the  rash  an  hoar 
later ; — ^it  was  not  the  act  of  the  defendants, 
bat  the  act  of  Gt>d,  which  in  fact  did  the 
damage.  On  this  point,  however,  so  far 
as  it  is  one  of  fact,  I  am  against  the  de- 
fendants. On  the  afisomption  that  the 
defendants  may  be  liable  in  point  of  law, 
it  seems  to  me  that  the  rash  of  water 
was  one,  that  no  distinction  can  be  drawn 
between  one  minate  and  another  of  a 
continaoas  rash,  which  acted  as  it  did 
not  only  from  its  strength  bat  from  its 
oontinnity,  and  that,  the  gates  being 
opened  while  a  storm  was  raging,  the 
violence  of  which,  thoagh  anasaal,  was 
proved  to  be  by  no  means  anpreoedented ; 
these  things  being  facts  in  the  case,  I 
think  the  defendants  cannot  escape  re- 
sponsibility, if  it  lies  on  them  in  law, 
becaase  in  &ct  no  harm  was  done  at 
the  very  moment  when  they  first  set 
open  gates,  which  once  opened  coald 
not  be  closed  for  many  hoars,  bat  was 
done  by  an  anasaal,  bat  not  anpreoe- 
dented body  of  water,  which  it  was  not 
anreasonable,  under  the  then  atmo- 
spheric conditions,  to  anticipate  might 
come  down  the  sewer,  and  which,  if  it 
did  come  down,  they  were  entirely  with- 
out the  means  to  arrest  or  control  Nor 
is  this,  as  was  suggested,  an  indirect  way 
of  attacking  the  construction  of  the 
sewer  and  its  outfall  works.  These  may 
have  been  perfectly  proper  and  sufficient, 
but  one  incident  of  them  was,  that,  once 
set  running,  the  flow  of  water  could  not 
be  stayed;  and  the  knowledge  of  this 
fact  is,  in  my  opinion,  one  circumstance 
at  least  to  make  the  opening  of  such  an 
outfall  at  such  a  time  an  act  for  which 
the  defendants  might  be  responsible. 

I  assent  entirely  to  the  view  taken  by  Mr. 
Justice  Fry,  and,  as  I  understand, approved 
of  by  the  Court  of  Appeal  in  Ths  Nitro- 
Phosphate  Company  v.  TJie  St,  Katharine 
Docks  Company  (1)  as  to  what  constitutes 
an  act  of  God  in  the  legal  sense ;  and  I 
am  of  opinion  that  what  took  place  here 
was  the  natural  and  direct  result  of  the 
act  of  the  defendants  in  opening  the 
watergates  when  they  did,  and  was  not 
an  act  of  God,  so  as  to  relieve  them  from 
liability,  if  otherwise  they  lay  under  it. 
(1)  Law  Kep.  9  Ch.  D.  503,  at  p.  did. 


Then  comes  the  question,  Are  they  liable 
in  point  of  law  under  the  circamstances 
I  have  described  ?  This  raises  a  different 
set  of  considerations.  If  the  case  of 
Bylands  v.  Fletcher  (2)  applies,  then  they 
are  liable.  The  defendants  have,  in  the 
words  of  Mr.  Justice  Blackburn,  after- 
wards adopted  in  the  House  of  Lords, 
'*  brought  upon  their  land,  collected  and 
kept  there  something  likely  to  do  mischief 
if  it  escape."  They  must,  therefore,  keep 
it  at  their  peril ;  and  if  they  do  not  they 
are  prima  facie  answerable  for  all  the 
damage  which  is  the  natural  consequence 
of  its  escape.  It  was  argued  that  the 
defendants  are  within  the  principle  of 
Nichols  V.  Marsland  (3),  which  is  said  to 
qualify  or  limit  the  principle  of  B^land$ 
V.  Fletcher  (2).  I  do  not  feel  sure  that  I 
have  mastered  the  distinction  between 
these  cases  in  principle,  thoagh  the  facts 
in  them  somewhat  differed.  To  store 
water  artificiaUy  so  that  it  escapes 
through  fissures  and  does  damage  is 
actionable ;  to  store  water  artificially  so 
that  when  a  thunderstorm  comes  the 
water  overflows  and  does  damage,  which 
but  for  the  artificial  storing  it  would  not 
do,  is  not  actionable.  But  it  is  not  very 
material  whether  I  understand  the  cases 
or  no,  because,  first,  the  water  was  here 
discharged  by  the  act  of  the  defendants 
themselves,  and  even  if  the  watergates 
had  burst  or  overflowed,  the  rain  which 
fell  was  not,  within  any  reasonable  defini- 
tion of  the  words,  "  the  act  of  God  " ;  and, 
secondly,  as  this  case  will  probably  go  to 
the  Court  of  Appeal,  that  Court  will  no 
doubt  understand  the  distinction  between 
those  cases  and  will  be  able  to  say  at  once 
by  which  authority  the  case  before  me  is 
to  be  governed.  I  therefore  hold  this 
case  to  be  prima  facie  within  the  decision 
of  the  House  of  Lords  in  Bylands  v. 
Fletcher  (2),  and  that  the  defendants  are 
prima  fa^cie  liable.  But  it  was  said  that 
they  are  to  be  excused  from  this  prima 
fade  liability  because  they  are  a  public 
body  acting  in  the  discharge  of  a  public 
duty,  and  that  what  has  happened  is  only 
the  inevitable  result  of  what  Parliament 
has  authorised  them  to  do.  Not  entirely 
without  hesitation  I  am  of  that  opinion. 

(2)  3  HX.  Cas.  330  ;  37  Law  J.  Bep.  Exch.  161. 

(3)  46  Law  J.  Bop.  £xch.  174. 
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My  doubts  arise  from  a  few  words  in  the 
135th  section  of  18  &  19  Vict.  c.  120, 
to  which  I  will  advert  in  a  moment. 
But  for  those  words  I  should  hold,  with- 
out doubt,  that  what  the  defendants  have 
done  falls  within  the  authority  ofVatighan 
V.  The  Taff  Vale  Railway  Company  (4), 
Dunn  V.  The  Birmingham  Oanal  Company 
(5),  Brand  v.  The  Hammersmith  Railway 
Company  (6)  and  a  case  of  Broughton  y. 
The  Midland  Great  Western  Railway  Com- 
pany (7),  decided  in  the  Common  Pleas 
in  Ireland  by  Chief  Justice  Monahan, 
Mr.  Justice  Morris  and  Mr.  Justice 
Lawson,  in  which,  though  the  Chief 
Justice  expressed  doubts,  they  were  doubts 
on  a  point  of  fact  only  and  not  at  all  on 
the  principle  of  the  decision.  To  these 
must  be  added  the  dicta  to  be  found  in 
the  judgments,  in  the  House  of  Lords, 
of  the  Lord  Chancellor  Selbome,  Lord 
Blackburn  and  Lord  Watson  in  the  case 
of  The  Metropolitan  Asylum  District  v. 
Hill  (8),  concerning  the  Hampstead 
Smallpox  Hospital.  In  that  case  the 
noble  and  learned  lords  expressly  uphold 
the  authority  of  the  cases  to  which  1  have 
referred,  though  in  the  particular  case 
before  them  they  held  the  defendants 
liable  (although  a  public  body),  because 
they  thought,  upon  the  words  of  the 
statute  they  were  construing,  no  absolute 
duty  to  maintain  such  a  hospital  in  such 
a  pku^e  was  cast  upon  the  defendants. 

In  the  case  before  me  I  think  that  the 
duty  of  making,  and  maintaining  when 
made,  the  sewer  in  question  was  absolutely 
imposed  upon  the  defendants  by  the  135th 
section  (no  question  arose  as  to  the  136th) ; 
and  if  so,  the  cases  I  have  referred  to  are 
in  point,  and  the  defendants  would  be 
protected.  The  duty  being  imposed  upon 
them  of  making  the  sewer,  it  followed 
necessarily  that  from  time  to  time  a  very 
large  body  of  water  would  be  discharged 
from  the  outfall  of  the  sewer  into  the  head 
of  Deptford  Creek,  and  if  this  were  not 
done,  a  large  and  densely  populated  area 
would  be  heavily  and  injuriously  flooded. 

(4)  6  Hurl.  &  N.  743 ;  29  Law  J.  Rep.  Excb.  247. 

(5)  42  Law  J.  Rep.  Q.B.  137;  Law  Rep.  8  Q.B. 
217. 

(6)  38  Law  J.  Rep.  Q.B.  265 ;  Law  Rep.  4  HX. 
Cas.  171. 

(7)  1  Ir.  Law  Rep.  169. 

(8)  Ante,  p.  353. 
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My  doubt  arises  from  the  words  of  the 
135th  section,  that  the  *'  sewers  are  to  be 
constructed,  covered  and  kept  so  as  not 
to  be  a  nuisance  nor  injurious  to  health." 
I  think,  having  regard  to  the  latter  part 
of  the  same  clause,  where  the  same  words 
are  used  with  reference  to  sewage  and 
refuse,  that  it  is  probable  this  provision 
has  no  reference  to  a  case  of  damage 
arising  from  flood,  to  which,  indeed,  it  can 
be  applied  only  by  some  straining  of  the 
language — see  upon  this  subject  the  case 
of  The  Cheat  Western  Railway  Company  v. 
Bishop  (9),  decided  upon  the  words  of 
the  8th  section  of  the  Nuisances  Removal 
Act,  1855. 

But  if  the  question  of  nuisance  be  one 
of  fact,  and  therefore  in  this  case  for  me  to 
find,  I  find  without  hesitation,  that  there 
was  no  evidence  that  this  sewer  had  been 
constructed,  covered  or  kept  so  as  to  be 
a  nuisance  or  injurious  to  health. 

The  amount  of  damage  (if  any)  was 
to  be  referred ;  but  my  opinion  being  what 
it  is,  no  question  of  damage  arises,  and  I 
give  judgment  for  the  defendants.  I  give 
this  judgment  without  costs,  as  I  do  not 
think  it  is  a  case  in  which  the  plaintiff 
should  pay  them. 

Judgm&iit  for  defendants. 


Solicitors — J.    T.  Moss,  for  plaintiff;  Reginald 
Ward,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.    Ihaemon    {petitioner)    v.    park 
June  16.  J  {respondent). 

Municipal  Election  —  Nomination  of 
Councillor — Form  of  Nomination — Sub' 
scHption  of  Proposer  and  Seconder^  when  to 
he  made — Assenting  Burgesses^  when  to  sign 
— 38  8f  39  Vict,  c.  40  {Municipal  Elections 
Act,  1875),  s.  1.  suh'S.  2. 

It  is  required  hy  the  Municipal  Elections 
Act,  1875,  that  every  candidate  at  a  muni' 
dpal  election  shall  he  nominated  in  writing, 

(9)  41  Law  J.  Rep.  M.C.  120;  Law  Rep.  7 
Q.B.  550. 
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and  that  the  writing  shall  he  subscribed  by 
two  enrolled  burgesses  as  proposer  and 
seconder^  and  by  eight  others  as  absenting 
to  the  n&inination. 

At  a  ward  election  a  candidate  was  nomi- 
nated by  a  proposer  and  seconder ^  who  signed 
the  paper,  as  did  also  ei^ht  others,  as  assent~ 
ing  to  the  nomination.  After  delivery  to 
the  toum  clerk,  another  duly  enrolled  bur- 
gess substituted  his  name  for  that  of  the  pro- 
poser on  the  paper,  thinking  that  the  latter 
was  not  qualified,  but  withmit  consulting 
him  or  the  assenting  burgesses : — 

Held,  that  the  nomination  was  invalid. 

This  was  a  Special  Case  stated  for  the 
opinion  of  the  Conrt. 

The  borongh  of  Sunderland,  Darhara, 
is  divided  into  wards,  one  of  which  is 


called  the  West  Ward.  The  West  Ward 
is  represented  in  the  council  of  the  borough 
bj  six  councillors.  Owing  to  the  death 
of  one  of  the  councillors  representing  the 
ward,  an  extraordinary  vacancy  occmred 
in  the  representation  in  or  about  October, 
1880.  Mark  Harmon,  the  petitioner,  at 
the  time  of  the  signing  of  the  nomination 
paper  hereinafter  mentioned,  and  at  the 
time  of  the  election,  was  a  person  enrolled 
on  the  burgess  roll  of  the  borough,  and 
was  entitled  to  be  so  enrolled,  and  was 
qualified  to  be  elected  to  the  office  of  town 
councillor  for  the  ward. 

The  name  and  qualification  of  the  peti- 
tioner appeared  on  the  burgess  roll  as 
follows : — 
No.  1  Polling  District.      West  Ward. 

Division  I. 


^^^^               Name  of  voter  in  full,    |              -dio^  «»  „»w^„ 
N«-          1      snmame  being  first      |              Place  of  abode 

1 

Nature  of 
qualification 

Name  and  situation  of 

110           Harmond,  Mark    .      0  Hvlton  Boad  West    . 

i 

House    . 

6  Hylton  Road  West 

The  petitioner  was  at  the  time  of  the 
nomination  a  person  well  known  in  the 
borongh,  and  his  description  on  the  bur- 
gess roll,  although  inaccurate  in  that  his 
name  appeared  on  the  roll  as  "  Harmond  '* 
instead  of  **  Harmon,"  was  such  as  com- 
monly to  be  understood  as  applying  to 
the  petitioner. 

No  person  of  the  name  of  "  Harmond  ** 
then  lived  or  now  lives  at  No.  5  Hylton 
Road  West,  and  there  was  no  person  in 
the  borough  answering  to  the  said  de- 
scription on  the  burgess  roll  other  than 
the  petitioner. 

The  petitioner  and  Robert  Park,  the 


respondent,  were  the  only  persons  nomi- 
nated as  candidates  at  the  election  for  the 
ward. 

The  following  is  a  copy  of  the  nomi- 
nation paper  of  the  petitioner : — 
"  Nomination  Paper. 
"  Borough  of  Sunderland. 

"  Election  of  one  councillor  for  West 
Ward  in  the  said  borough,  to  be  held  on 
the  15th  day  of  October,  1880. 

"  We,^  the  undersigned,  being  respec- 
tively enrolled  burgesses  for  West  Ward 
in  the  said  borough,  hereby  nominate  the 
following  person  as  a  candidate  at  the 
said  election : — 


Surname 

Other  names 

Abode 

Dtscription 

Harmon    . 

Mark     . 

Hylton  Road  West      . 

Licensed  Victualler 

" (Signed) 
"1.  John  Green,  of  *1,595,    4   Lime 

Street. 
"  2.  William  Anthony  Hope,  of  *197, 

9  Holly  Terrace. 
"We,  the  undersigned,  being  respec- 
tively enrolled    burgesses   for  the   said 
ward,  do  hereby  assent  to  the  nomination 


of  the  above  person  as  a  candidate  at  the 
said  election. 

"  Dated  this  6th  day  of  October,  1880. 

•*  (Signed) 
"1.  Thomas  Doxford,  of  ♦2,514,  13 

Wales  Street. 
"2.  George  Dobling,    of   •2,480,    10 
Siksworth  Row. 
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"  3.  John  Sedgwick,  of  *106, 44  Prank- 
lin  Street. 
.  "4.  Abel  Mills,  of  ♦2,838,  3  Hodgson's 
Baildings. 

"5.  Charles  Lusk  Bailey,  of  ♦198,  2 
Alexander  Terrace. 

"  6.  William  Cordell,  of  ♦204,  11  Alex- 
ander  Terrace. 

"  7.  Paul   Stabler,  of  ♦184.,    2  Holly 
Terrace. 

"  8.  William  Graham  Appleby,  of  ^248, 
13  Gilsland  Street  South. 

"  ♦  The  number  on  the  burgess  roll  of 
the  burgess  subscribing,  with  the  situation 
of  the  property  in  respect  of  which  he  is 
enrolled  on  the  burgess  roll. 

"  N.B. — Only  one  person  must  be  nomi- 
nated by  this  paper.  Delivered  by  the 
proposer,  Mr.  John  Green,  on  the  6th  day 
of  October,  1880,  at  4.40  p.m. 

"  Thomas  Maxfield." 

The  nomination  paper  was  brought  to 
the  town  clerk's  omce  by  a  person  of  the 
name  of  Graham,  who  was  not  the  pro- 
poser or  seconder  of  the  petitioner,  or  one 
of  the  assenting  burgesses,  and  who  asked 
the  clerk  in  attendance  to  see  if  it  was  in 
order.  Such  nomination  paper  when  so 
brought  to  the  town  clerk's  office  had 
on  it  the  name  of  ''  William  Ball  "  as  the 
proposer,  but  without  any  number  on  the 
burgess  roll  or  situation  of  qualifying 
property.  It  had  also  on  it  the  name  of 
a  seconder,  and  was  also  subscribed  by 
eight  assenting  burgesses.  The  clerk  on 
looking  at  the  burgess  roll  found  the 
name  of  **  William  Ball "  on  the  list,  but 
it  was  noted  in  the  margin  **  Not  entitled 
to  vote  here,"  and  the  name  of  William 
Ball  was  not  on  any  other  part  of  the 
burgess  roll.  John  Green,  a  duly  enrolled 
burgess  of  the  West  Ward,  happened  to 
come  into  the  town  clerk's  office  at  the 
time,  and  on  seeing  the  nomination  paper 
in  Graham's  hands  signed  by  Ball,  and 
knowing  that  the  name  of  William  Ball 
was  not  on  the  burgess  roll  as  a  person 
entitled  to  vote,  struck  out  Ball's  signa- 
ture and  inserted  his  own  name  in  lieu 
thereof,  adding  his  own  number  on  the 
burgess*  roll  and  the  situation  of  the  pro- 
perty in  respect  of  which  he  was  enrolled 
a  burgess,  Ball  and  the  seconder  and 
assenting  burgesses  not  being  present, 
Vol.  60.—Q.B.,  C.P.  &  Exch. 


and  thereupon  Green  handed  in  the  nomi- 
nation paper  to  the  town  clerk. 

The  nomination  paper,  subscribed  as 
aforesaid,  was  delivered  by  Green  to  the 
town  clerk  of  the  borough  on  the  6th  of 
October,  1880,  before  five  o'clock  in  the 
afternoon,  the  said  6th  of  October,  1880, 
being  at  least  seven  days  before  the  day 
of  election,  and  the  town  clerk  sent 
notice  of  such  nomination  to  the  peti- 
tioner, and  caused  the  name  of  the  peti- 
tioner with  his  place  of  abode  and  descrip- 
tion, as  a  person  duly  nominated,  to  be 
printed  and  placed  on  the  notice  board  at 
the  outer  door  of  the  town  clerk's  office, 
where  such  notices  are  usually  displayed, 
and  also  on  or  near  the  door  of  tne  cor- 
poration buildings,  and  in  other  conspi- 
cuous parts  of  the  borough  and  ward. 

On  the  7th  of  October,  1880,  the  re- 
spondent  objected  in  writing  to  the  no- 
mination of  the  petitioner,  on  the 
grounds — First,  that  the  name  of  Mr. 
Mark  Harmon,  the  candidate  proposed, 
did  not  appear  on  the  burgess  list  in  force 
for  the  election ;  secondly,  that  the  nomi- 
nation paper  of  the  said  Mark  Harmon 
is  bad  on  the  ground  that  the  signatures 
of  the  seconder  and  assenting  parties 
were  placed  thereto,  whilst  the  name  of 
William  Ball  (a  person  not  on  the  re- 
gister) appeared  therein  as  proposer; 
thirdly,  that  such  nomination  was  bad 
on  the  ground  that  the  signature  of  Wil- 
liam Ball  was  struck  out  without  his 
consent  being  first  obtained,  and  the  sig- 
nature of  John  Green  inserted  in  its  place. 

William  Ball  was  a  person  not  on  the 
burgess  roll  for  the  borough  as  a  person 
entitled  to  vote,  and  he  was  not  on  the  * 
burgess  roll  for  the  ward,  and  was  a  per- 
son not  entitled  to  vote  at  the  election. 

The  mayor  of  the  boroueh,  on  the  7th 
of  October,  1880,  attended,  pursuant  to 
notice,  to  decide  upon  the  objections ;  and 
after  due  consideration  decided  that  the 
nomination  of  the  petitioner  was  bad  by 
reason  of  its  non-compliance  with  section  1 
(sub-section  2)  of  the  Municipal  Elections 
Act,  1875,  and  the  respondent  was  sub- 
sequently declared  duly  elected,  as  being 
the  only  person  duly  nominated. 

The  question  for  the  opinion  of  the 
Court   is,  whether,  under  the    circam- 

6  G 
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stances,  the  major  was  right  in  deciding 
that  the  nomination  of  the  petitioner  was 
bad. 

Gainsford  Bruce  (J.  Bohins  with  him), 
for  the  petitioner. — The  burgess  roll  and 
nomination  paper  mnst  be  made  pur- 
suant to  the  Municipal  Corporation  Act, 
but  as  the  list  has  to  be  made  by  the 
town  clerk,  a  public  officer,  no  one  should 
suffer  for  his  mistake,  if  the  description 
is  such  as  could  be  understood  ;  and  it  is 
found  in  paragraph  4  of  the  case  that  the 
description  would  be  understood  as  ap- 
plying to  the  petitioner. 

As  to  the  other  objection — that  the 
assenting  burgesses  signed  the  nomina- 
tion paper  when  another  proposer's  name 
appeared  on  it — that  is  not  fatal,  because 
the  act  requires  only  that  they  should  be 
assenting  to  the  nomination.  It  is  sub- 
mitted that  they  can  assent  before  there 
is  a  proposer,  so  long  as  the  candidate's 
name  is  there ;  all  that  is  necessary  is 
that  they  should  sign  the  paper,  which  is 
evidence  of  their  assenting  to  the  nomi- 
nation. 

Bidley,  for  the  respondent,  was  not 
called  on  to  argue. 

Geovb,  J. — I  am  quite  clear  on  the 
second  point  that  has  been  argued,  and 
this  renders  it  unnecessary  to  express 
any  opinion  on  the  first. 

It  seems  to  be  perfectly  clear  when  the 
words  of  section  1  (sub-section  2)  of  the 
Municipal  Elections  Act,  1875,  are  looked 
at,  which  enact  that  every  candidate  shall 
be  nominated  in  writing,  and  the  writing 
shall  be  subscribed  by  two  enrolled  bur- 
gesses as  proposer  and  seconder,  and  by 
eight  others  as  assenting  to  the  nomina- 
tion, that  nomination  involves  being 
nominated  by  some  other  person.  Then 
the  form  in  the  schedule  runs  thus :  "  We, 
the  undersigned,  hereby  nominate  the 
following  person  as  a  candidate  at  the 
election ;  "  and  then  follow  the  signatures 
of  the  proposer  and  seconder,  and  then 
those  of  the  eight  burgesses  assenting  to 
the  nomination.  I  think  that  there  is  no 
doubt  or  ambiguity  about  the  directions 
in  the  Act.  The  candidate  is  to  be  nomi- 
nated— that  is,  proposed  and  seconded — 
by  two  persons ;  and  the  nomination 
paper  so  subscribed  by  the  two  persons 


naming  the  candidate  is  an  essential  part 
of  and  constitutes  the  nomination.  Then 
are  to  follow  the  signatures  of  the  eight 
others  assenting  to  the  nomination.  They 
subscribe  the  paper,  which  has  become 
a  nomination  paper  by  having  the  name 
of  the  candidate  with  those  of  his  pro- 
poser and  seconder  upon  it.  They  assent 
not  to  the  person  nominated,  but  to  the 
nomination ;  and  I  cannot  agree  with  Mr. 
Bruce's  argument,  that  all  that  is  neces- 
sary is  that  they  should  assent  to  the 
candidature  of  the  petitioner.  K  this 
were  so,  the  Act  would  be  satisfied  by 
the  eight  burgesses  subscribing  a  blank 
form  having  only  the  name  of  the  can- 
didate on  it,  whereas  I  think  it  is  in- 
tended that  they  shall  see  who  are  the 
proposer  and  seconder — a  matter  which 
may  well  weigh  with  them,  as  they  may 
give  or  withhold  their  assent  according 
to  their  trust  in  the  proposer  and 
seconder. 

I  think,  therefore,  that  this  nomina- 
tion was  bad,  and  that  the  name  of  the 
petitioner  was  properly  rejected  from  the 
list  of  candidates. 

LiKDLET,  J. — I  am  of  the  same  opinion. 
By  the  Act  it  is  required  that  eight  bur- 
gesses shall  assent  to  the  nomination  of 
a  candidate;  and  that  the  nomination 
shall  be  in  writing.  What  then  is  the 
nomination  in  writing  to  which  they 
assent  ?  It  must  be  the  name  of  the 
candidate  on  the  form  with  the  signatures 
of  the  proposer  and  seconder.  So  that  I 
think  it  is  clear  that  the  nomination 
must  precede  the  assent,  and  not,  as  the 
argument  of  Mr.  Bruce  necessarily  in- 
volves, the  assent  precede  the  nomina- 
tion. 

Lopes,  J.,  concurred. 


Solicitors — Brownlow  &  Howe,  agents  for  RiUoo, 
Sunderland,  for  petitioner ;  Bell,  Brodrick  & 
Grray,  agents  for  Snowball,  Sunderland,  for  r^ 
spondent. 


Vol.  50.] 


lOCHAELMAS   1880  to  MICHABLBfAS   1881. 


779 
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1881.         1  „,„^^       ..„,„w.^ 

May  23,  27.  /        "^^^^  ^-  atherton. 

Bastardy  Order — Subsequent  Marriage 
of  Mother — Ability  of  Hiisband  to  support 
—35  ^  36  Vict.  c.  65.  s.  3. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  105.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.    1  CULLEY  (ap2}ellant)  v. 

May  31.  J         charman  {respondent). 

HtLsband  and  Wife — Adultery  of  Wife 
— Liability  of  Husband  for  Maintenance — 
Poor  Law  Amendment  Act,  1868  (31  8c  32 
Vict.  c.  122),  s.  33. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  111.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

OF  THE  FULHAM 
THE    GUARDIANS   OF 
UNION. 


1881 

June 


.        r  THE  GUARDIANS 
2Q  <        UNION  V.   THi 
'  1^       THE  PORTSEA 


Foot — Settlement — Illegitimate  Children 
— Subsequent  Marriage  of  Mother — Deriva- 
tive Settlement— S9  Sr  40  Vict.  c.  61.  s.  35 
— Retrospective  Ejfect. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  144.] 


1881 
Jane 


i.[ 


THE  SCHOOL  BOARD  FOB  LONDON 

{appellants)  v.  jack  son  (rc- 
spondent). 

Elementary  Education  Act,  1870  (33  ^ 
34  Vict.  c.  75),  s.  3 — Absetice  of  Child  from 
School — Besiderice  apart  from  Parent — 
Liability  of  Parent. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  134.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881.    1 
June  25.  >        wilson  v.  struqnell. 
July  2.  J 

Municipal  Corporation — Power  of  Mayor 
to  act  as  Justice  of  Peace  for  Borough — 
5^6  Will.  4.  c.  ^h — {Municipal  Corpora- 
tion  Act,  1835),  s.  57 — Illegal  Contract 
— Indemnifying  Bail  —  Recovering  ba^k 
Money  paid  as  Security  to  Bail. 

[For  the  report  of  the  above  case,  see 
50  Law  J.  Rep.  M.C.  146.] 


INDEX 

TO  THE  SUBJECTS  OP  THE  OASES 

HI  THS 

auem'iEt  »m^,  (Common  3^ltui,  $c  O^jrd^eqan:  IBMiioni 


nr 


AOT)  ON  APPEAL  FROM  THOSE  COURTS, 

IK  THB 

COURT    OF    APPEAL,    AND    HOUSE    OF    LORDS. 

LAW  JOURNAL  REPORTS,  VOL.  L. 
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AociDBMT.    See  Insurance. 

AcKWOWLKDGMBirr — by  married  woman :  New  Zea- 
land :  ordinary  commissioner] — The  acknowledg- 
ment of  a  disentailing  deed  by  a  married  woman 
under  8  &  4  Will.  4.  c.  74,  was  taken  in  New 
Zealand  before  a  commissioner  authorised  to 
administer  oaths  in  that  colony,  instead  of  before 
a  commission  specially  appointed  under  section 
83.  The  Court  allowed  the  documents  to  be 
filed  by  virtue  of  15  &  16  Vict.  c.  86.  s.  22, 
by  which  all  acknowledgments  required  for  the 
purpose  of  enrolling  any  deed  in  the  Court  of 
Chimceiy  may  be  sworn  in  any  colony  before 
any  person  lawfully  authorised  to  administer 
oaths  in  such  colony.  In  re  Mice  Eliza  Smith,  82 

Action,  CmciTrnr  of.    See  Bill  of  Exchange. 

Acr  ov  God.    See  Negligence. 

ADfouBNioafT.    See  Practice. 

Admtbaltt.    See  County  Court 

AiTiBMATiOK.    See  Parliamentary  Oaths  Act. 

Atahaica  CoMFKifSATioN.     See  Marine  Insurance. 

Apfbal — enlarging  time  for  appeal  after  expiration 
thereof:  special  circumstances :  power  to  rescind 
order  dismissing  action] — In  exercise  of  the 
discretion  given  to  it  by  Order  LVII.  rule  6, 
the  Court  will  in  a  proper  case  enlar|;e  the  time 
limited  Ibr  the  performance  of  a  oartain  act,  after 

Vol.  60.— QJ3.,  O.P.  ^  Ezch.  Index. 


the  expiration  of  the  time  so  limited,  even 
though  the  non-performance  of  the  said  act  waa 
not  induced  by  ^e  conduct  of  the  opposite  party 
nor  due  to  inevitable  accident.  Carter  y. 
8iubbs,4 


See  Municipal  Election.    Practice. 


Affbbmtici.    See  Shipping. 

Abbftratiok — motion  to  set  aside  award:  time: 
making  **  complaint "] — A  motion  to  set  aside  an 
award  made  m  an  action  in  July  may  be  made 
on  notice  of  motion  given  on  the  24th  for  the 
27th  of  November.  Smith  v.  I%e  Parkside 
Mining  Co,  The  Parkside  Mining  Co,  v.  Smith, 
144 

costs  of.    See  Statute,  Construction  of. 

Abchm  Coubt.    See  Public  Worship  Regulation 
Act 

ABSkVLT^eoercion :  consent:  subfnission] — The 
plaintiff's  mistress  requested  a  doctor  to  examine 
the  plaintiff^  who  was  a  domestic  servant,  in 
order  to  ascertain  whether  she  was  pregnant. 
The  plaintiff  objected  to  the  examination,  but 
undressed  by  the  doctor's  orders,  and  submitted 
to  be  examined.  The  doctor  examined  her,  and 
ascertained  that  she  was  not  pregnant.  He  need 
no  violence  or  threats  and  did  nothing  more 
than  was  necessary  for  the  examination.  The 
mistress  was  not  present.  The  plaintiff  saed 
her  master  and  mistress  and  the  doctor  for 
assault.     At  the  trial  the  Judge  directed  a 
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▼erdict  for  the  master  and  mistress,  and  the  jury 
found  a  verdict  for  the  doctor : — Held  (affirming 
the  order  of  the  Common  Pleas  Division),  that 
there  was  no  evidence  against  the  master  and 
mistress,  that  the  verdict  in  favour  of  the 
doctor  was  right,  and  that  a  rule  for  a  new  trial 
was  rightly  discharged.  Latter  v.  Braddell  and 
Wife,  166  (App.),  448 

AssioNMiNT.    See  Choee  in  Action. 

Attacrmbnt  of  Debts.    See  Practice. 

Attxstatiok.    See  Bills  of  Sale. 

AwABD,  Betting  aside.   See  Arbitration.   Practice. 

BmnLRTJVTcr-^fankruptcyact:  esecuti&n  creditor : 
title  qf  tnutee :  notice  of  act  of  bankruptcy] — A 
judgment  creditor,  after  seizure  of  the  debtor's 
eoods  in  execution,  but  before  sale,  received  a 
fettt'r  from  the  debtors  solicitors  giving  notice 
that  a  petition  in  bankruptcy  had  been  filed 
against  the  debtor  in  a  County  Court.  The 
debtor  having,  on  the  hearing  of  the  petition, 
been  adjudged  bankrupt, — Held  (affirming  the 
judgment  of  the  Common  Pleas  Division),  that 
the  letter  was  sufficient  notice  of  an  act  of 
bankruptcy  committed  by  the  debtor  within 
the  meaning  of  section  05  of  the  Bankruptcy 
Act,  1 869,  so  as  to  deprive  the  execution  creoitor 
of  the  protection  of  the  section.  Hooking  v. 
Acraman  (12  Mee.  &  W.  170 ;  18  Law  J.  Rep. 
Exch.  34)  commented  on.  Lucas  v.  Dicker 
(App.),  190 


disclaimer  qf  onerous  property  by  trustee : 


lease  :  sub-lease  :  rights  of  sub-lessee  :  bat^k' 
ruptcy  aci]  —  A  lessee  who  had  granted  a 
sub -lease  of  part  of  premises  demised  to  him 
became  bankrupt.  The  trustee  of  the  bank- 
rupt's estate  obtained  from  the  Court  of  Bank- 
ruptcy, after  notice  to  the  sub-lessee,  leave  to 
disclaim  the  interest  of  the  bankrupt  in  the 
demised  premises,  and  disclaimed  such  interest 
accordingly.  The  owner  in  reversion  demanded 
of  the  sub-lessee  possession  of  the  premises 
comprised  in  the  sub-lease,  and,  upon  refusal 
by  the  sub-lessee,  brought  an  action  to  recover 
possession : — Held  (by  the  Court  of  Appeal), 
that  the  action  could  not  be  maintained,  inas- 
much as  a  disclaimer  is  in  such  cases  equivalent 
to  a  stirrender.  SmalleyY,  Hardinge  (A'p^.),  367 

—  property  held  by  bankrupt  on  trust :  principal 
and  agent :  goods  in  order  or  disposition  of  bank- 
rupt: bankruptcy  act,  1869  (32^  33  Vict,  c. 
71),  8.  15.  sub-ss.  1  and  5] — Brewers  had  a 
malting  agent,  who  acted  for  them  alone.  He 
had  power,  for  the  purpose  of  purchasing  barley 
for  malting,  to  dniw  on  certain  banking  ac- 
counts of  the  brewers.  He  drew  out  money 
firaudolently,  and  bought  barley  on  credit,  which, 


by  his  conduct,  he  represented  to  the  brewers  to 
be  barley  paid  for  with  their  money.  He  also 
bought  malt,  which  he  represented  to  hare  been 
made  from  barley  bought  with  their  money. 
He  became  bankrupt.  The  brewers  seised  all 
barley  and  malt  apon  his  premises,  the  value  of 
which  was  less  than  the  moneys  he  had  drawn 
out.  The  trustee  in  his  banlunptcy  saed  the 
brewers  for  the  value  '.—Held,  that,  as  the  bank- 
zapt  could  not  have  been  heard  to  saj  he  was 
not  trustee  of  the  barley  and  malt  for  the 
brewers,  the  trustee  in  his  bankruptcy  likewise 
(the  bankrupt  not  having  been  reputed  owner) 
could  not  aispute  the  equitable  right  of  the 
Infewets,  sjid  tioat  the  brewers  were  consequently 
entitled  to  judgment  Harris  t.  Truman,  Han- 
bury  f  Co.,  633 

— «  trustee :  resignation  or  removal :  default  m 
accounting:  committal  to  prison:  bankruptejf 
rules,  1870,  mfo  126  :  *'  shall  enforce  obedience'^] 
— The  Comptroller  in  Bankruptcy  reported  to 
the  Court  having  jurisdiction  in  a  certain  bank- 
ruptcy, that  an  ex-trustee  in  the  bankruptcy 
had,  contrary  to  rule  126  of  the  Bankruptcy 
Rules,  1870,  failed  to  render  to  the  Registry 
an  account  shewing  what  he  had  done  while 
trustee,  and  to  account  for  the  property  of  the 
bankrupt,  and  had  not,  upon  being  required  by 
the  Comptroller,  given  satisfiactory  explanation 
of  his  conduct  The  trustee  was  summoned  to 
attend  at  the  Court,  and  did  not  do  so.  The 
Court  committed  him  for  contempt  Upon  ap- 
plication for  a  habeas  corpus  to  discharge  him 
out  of  custody, — Held,  that  rule  126,  in  direct- 
ing the  Court  to  ''enforce  obedience"  to  the 
requisitions  of  the  rule,  did  not  justify  a  com- 
mittal without  a  previous  order  of  the  Court 
requiring  obedience  to  such  requisitions,  and 
that  the  prisoner  must  accordingly  be  dischaigvd 
out  of  custody.    In  re  Royle,  656 

_  See  Conversion.    Damages,  Measure  o£ 

Basb  Fbb,  Mobtoaoi  of.    See  Revenue. 

Bastardy  —  Order :  subsequent  marriage  of 
mother :  liability  of  putative  father :  statute  35 
&  36  Vict  c.  65.  s.  3.  Southeran  v.  Scott 
(M.C.  66),  535 

affiliation  order :  limiting  duration  of  order: 

marriage  of  mother :  35  &  36  Vict  c.  65  (the 
Bastardy  Laws  Amendment  Act,  1872),  ss.  4 
and  5.    Pearson  v.  Heys  (M.C.  124),  762 

-^—  order:  subsequent  marriage  of  mother: 
ability  of  husband  to  support :  35  &  36  Tict 
c  65.  s.  3.    Hardy  v.  Atherton  (M.C.  105),  779 

Bill  of  Exchakob — prior  indorser :  consideration : 
parol  aareement:  guarantee:  statute  qf  frauds: 
right  of  holder  who  is  prior  indorser  qf  bill  to 
sue  intermediate  indorser  :  circuity  qf  action]— 
The  plaintifb  having  supplied  goods  to  E.,  drew 
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two  bills  of  exchange  upon  him  for  the  price. 
R  accepted  the  bills,  and  the  plaintifb  indorsed 
them  to  the  defendant,  who,  in  pnrsnance  of  a 
verbal  agreement  to  become  surety  for  E.,  in 
respect  of  the  price  of  the  goods,  re-indorsed 
them  to  the  plaintiffii,  who,  as  indorsees  of  the 
bills,  sued  the  defendant : — Held  (affirming  the 
judgment  of  Bowen,  J.),  that  the  plaintiff  could 
set  up  the  verbal  agreement  to  shew  that  the 
defendant  could  not  have  sued  them  as  prior  in- 
dorsers,  and  that,  as  no  circuity  of  action  would 
result,  the  plaintiffs  were  entitled  to  maintain 
their  action.  Wilkinson  ^  Co,  v.  Unwin  (App  ), 
338. 

Bill  of  LADmo — fledge  by  consignee  brfore  or* 
rival :  delivery  order  to  third  party:  title  of  in- 
dorsee: liabiliti/  of  warehouseman:  merchant 
shipping  amendment  act,  1862] — Groods  shipped 
to  C.,  as  owner,  were  before  arrival  pledged 
bj  him  to  the  plaintifib  as  security  for  an  ad- 
vance. The  bill  of  lading  was,  as  is  customary, 
in  three  sets,  "  the  one  being  accomplished  the 
rest  to  stand  void/*  and  made  the  goods  deliver- 
able to  "  C.  or  assigns,"  freight  payable  in 
London.  C.  indorsed  one  copy  of  the  bill  of 
lading  marked  *'  first,''  to  the  plaintiffs,  and 
also  gave  them  a  letter  of  charge,  making  the 
bill  of  lading  a  collateral  security  for  the  ad- 
vance, and  empowering  them  to  sell  the  goods 
represented  by  the  bill  of  lading  should  default 
be  made  in  the  repayment  of  the  advance.  The 
vessel  went  on  arrival  into  the  dock  of  the  de- 
fendants. C.  duly  entered  the  goods  at  the 
Custom  House,  and  they  were  afterwards,  at  the 
request  of  C,  landed  and  deposited  with  the 
defendants,  the  freight  being  unpaid.  The 
manifest,  a  copy  of  which  the  captain  lodged 
with  the  defendants,  authorised  the  defendants 
to  deliver  the  goods  to  the  holders  of  the  bill  of 
lading.  On  the  following  day  the  captain  lodged 
with  the  defendants  a  stop  order  for  freight, 
pursuant  to  the  Merchant  Shipping  Act,  1862. 
C.  then  produced  and  gave  to  the  defendants,  un- 
indorsed, the  second  part  of  the  bill  of  lading ; 
the  defendants  then  entered  C.  as  the  pro- 
prietor of  the  goods.  C.  paid  the  freight,  the 
stop  was  taken  ofi^  and  the  defendants  delivered 
the  goods  to  W.,  on  the  production  by  him  of 
a  delivery  order  from  C.  C.  shortly  after  went 
into  liquidation,  when  the  plaintififo,  producing 
the  indorsed  bill  of  lading,  in  vain  demanded 
the  goods  of  the  defendants.  In  an  action  for 
conversion, — Held  (by  the  Court  of  Appeal — 
Bramwkll,  L.J.,  and  Bagoalla.t,  LJ.  ;  dis- 
sentients Brett,  L.J.),  that  the  defendants  were 
not  liable.  (By  Braitwbll,  L.J.),  that  the 
property  in  the  goods  did  not  pass,  but  that 
there  was  a  pledge  of  them  with  a  right  of  re- 
demption in  C;  that  the  duty  of  the  defendants 
was  the  same  as  that  of  the  shipowner  would 
have  been  had  the  goods  remained  on  board ; 
that  the  plaintiff  assented  to  C.'s  retaining  the 
other  parts  of  the  bill  of  lading,  and  to  the 
receipt  by  the  defendants  of  the  goods  to  hold, 
after  freight  paid  to  the  order  of  0.,  so  that 


there  was  no  conversion.  (By  Baqoillat,  L.J.)» 
that  the  property  in  the  goods  passed  by  the 
delivery  of  Uie  indorsed  bill  of  laf'ing;  that 
the  landing  of  the  goods  was  the  result  of  an 
arrangement  between  the  shipowner,  C.  and 
the  defendants;  that  the  Merchant  Shipping 
Act  did  not  effect  that  the  defendants  there- 
after held  the  goods  for  the  plaintiffs,  but 
that  tbey  received  them  to  hold  to  an  order 
of  C,  and  that  in  the  absence  of  any  notice  of 
title  in  anyone  else,  the  defendants  were  bound 
to  deal  with  them  as  directed  by  the  ostensible 
owner.  (By  Bbett,  L.J.),  that  the  defendants 
were  liable;  that  C.  by  indorsing  the  bill  of 
lading  to  the  plaintiffs  passed  the  legal  pro- 
perty to  the  plaintiffs,  only  reserving  to  himself 
an  equity  of  redemption ;  that  the  shipowner 
was  tJierefore  bound  to  deliver  to  the  plaintifb, 
subject  to  the  provisions  of  the  Merchant 
Shipping  Act  as  to  warehousing  the  goods; 
that  the  defendants  were,  as  such  warehouse- 
men, bound  to  hold  the  goods  till  freight  was 
paid,  and  then  to  deliver  to  the  plaintiffs  as 
holders  of  the  bill  of  lading.  Glyn,  MUls, 
Currie  ^  Co,  v.  The  East  and  West  India  Dock 
Co,  (App.),  62 

Bill  op  Salb — attestation :  insufficiencv  ofifhy 
solicitor  ioho  is  also  arantee] — ^A  solicitor  who 
is  the  grantee  of  a  bill  of  sale  cannot  also  be  the 
attesting  solicitor  of  that  bill  of  sale  so  as  to 
satisfy  the  requirements  of  the  Bills  of  Sale 
Act,  1878  (41  &  42  Vict.  c.  81),  s.  10.  Sealr. 
Claridge  (App.),  316 

—  priority :  registered  and  unre^tered  bills 
of  sale:  seizure] — The  provision  in  section  10 
of  the  Bills  of  Sale  Act,  1878,  as  to  the  priority 
of  bills  of  sale,  applies  only  where  there  has 
been  a  bankruptcy  or  execution,  and  does  not 
determine  the  relative  rights  of  the  holder  of 
an  unregistered  bill  of  sale  and  the  holder  of  a 
registered  bill  of  sale  in  the  absence  of  bank* 
ruptcy  or  execution.  Such  rights  are  unaffected 
by  the  statute.  Lyons  v.  Tucker,  322.  Judg- 
ment reversed  on  appeal,  661 

priority  of  competing  hills  of  sale :  reaistered 

and  unregistered:  biUs  of  sale  aet] — The  pro- 
vision in  section  10  of  the  Bills  of  Sale  Act, 
1878,  as  to  the  priority  of  bills  of  sale,  applies 
to  all  competing  bills  of  sale  in  all  cases  in 
which  registration  is  necessary.  It  is  a  provision 
independent  of  section  8  of  the  Act,  and  applies 
equ^y  in  snch  cases  whether  there  has  or  has 
not  been  a  bankruptcy  or  an  execution,  and 
whether  there  are  or  are  not  two  or  more  re- 
gistered biUs  of  sale  :—8o  held  by  the  Court 
of  Appeal     Conelfy  v.  Steer  (App.),  326 


property  in  goods  assigned :  power  of  grantee 


to  seize  goods  removed  from  grantor's  premises] 
— By  the  provisions  of  a  biU  of  sale  assigning 
to  the  plaintiff  all  the  goods  and  chattels  on 
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the  grantor*8  premises,  the  latter  and  his  as- 
signs were  to  be  allowed  to  hold  and  possess 
the  said  goods,  so  long  as  no  de&alt  in  payment 
was  made,  nor  any  act  occasioning  the  proviso 
for  entry  to  be  put  in  force  b^  the  grantee  was 
done  by  the  grantor  or  his  assigns.  The  grantee 
had  the  power  of  entry  on  to  the  grantor's  pre- 
mises and  of  taking  possession  of  the  goods  in 
the  event  of  the  grantor  making  defaalt  in  pay- 
ment, or  in  the  event  of  the  grantor  removing  the 
goods  before  the  money  secured  by  the  biU  of 
sale  should  be  fully  paid.  While  part  of  the 
money  remained  unpaid  the  grantee  sold  some 
of  the  goods  to  the  defendant,  and  delivered 
them  to  him  off  the  premises: — Held^  in  an 
action  for  conversion  of  the  grantee's  goods,  that 
the  grantor  could  not  gire  to  the  defendant 
any  valid  title  to  the  goods,  the  general  pro- 
perty in  which  had  been  conveyed  to  the  grantee, 
and  that  the  latter  was  entitled  to  demand 
them  wherever  they  might  be.  Payne  v.  Fern, 
446 

Bill  of  Salb  (continued) — 8ale  by  sheriff':  re- 
ceipt and  inventory:  bille  of  sale  actf  1878 
(41  #  42  Vict,  c.  31),  88.  3,  4,  8]— The  sheriff, 
under  a  writ  of  Jieri  facias,  seized  goods  of 
the  defendant,  and  sold  them  to  the  claimant, 
who  paid  part  of  the  purchase-money  at  the 
sale  and  the  remainder  next  day,  and  the 
sheriff  thereupon  sent  him  an  inventory  of  the 
goods  with  a  receipt  for  the  purchase-money 
attached  to  it.  The  receipt  and  inventory  were 
not  registered  as  a  bill  of  sale  under  section  8 
of  the  Bills  of  Sale  Act,  1878.  The  goods  re- 
mained in  the  defendant's  possession  until  again 
seized  in  execution  on  a  judgment  obtained  by 
the  plaintiffs : — Held  (reversing  the  judgment 
of  the  Queen's  Bench  Division),  that  the  receipt 
and  inventory  did  not  constitute  a  bill  of  sale, 
so  as  to  require  registration  under  the  Bills  of 
of  Sale  Act,  1878,  because  the  title  of  the 
claimant  was  complete  without  them,  and  they 
were  not  intended  by  the  parties  to  be  a  record 
of  the  transaction,  and  therefore  that  the 
claimant  was  entitled  to  the  goods  as  against 
the  plainti£&.  Marsden  v.  Meadows.  Salmon, 
claimant  (App.),  536 


statement  of  consideration :  bUls  of  sale  aefl 
-A  bill  of  sale  recited  that  the  plaintiffi  had 


agreed  to  lend  to  the  grantor  a  sum  of  money ; 
that  he  was  already  indebted  to  them  in  certain 
other  sums ;  and  that  it  had  been  agreed  that 
he  should  execute  the  bill  of  sale  as  a  security 
for  the  first-named  sum.  The  bill  of  sale  then 
witnessed  that  in  pursuance  of  the  agreement, 
and  in  .consideration  of  the  sum  then  paid 
by  the  plaintiffs  to  the  grantor,  the  receipt 
of  which  he  admitted,  he  assigned  the  goods 
therein  mentioned  to  the  plaintiffs.  The  re- 
ceipt indorsed  on  the  bill  of  sale  acknowledged 
that  the  grantor  had  received  the  sum  therein 
mentioned.  The  evidence  shewed  that  this  sum 
was  the  balance  d  le  on  advances  made  by  the 
plwntiffs  to  the  grantor  during  several  jean. 


and  that  no  money  posied  at  the  time  of  the 
giving  of  this  Hll  of  eale : — BM  (by  tlie  Oourt 
of  Appeal),  that  the  bill  of  sale  truly  set  forth 
the  consideration  for  which  it  was  given,  and 
satisfied  the  requirements  of  the  Bills  of  Sale 
Act,  1878  (41  &  42  Vict.  e.  SI),  s.  8.  I%e 
Credit  Co.  y.  Pott  (App.),  106 

statement   of  ooimderoHon :  prior  tmreffis- 

tered  bill  of  «aAs| — A  bill  of  sale  wae  expreesed 
to  be  "in  consideration  of  the  payment  of 
81/.  18«.  by  the  grantee  to  the  grantor,  and 
in  farther  consideration  of  the  pimnent  of 
16/.  Zs.  by  the  grantee  to  the  shenfir  of  Surrey 
for  and  at  the  request  of  the  grantor."  The 
former  sum  was  a  past  payment  and  the  latter 
sum  was  a  present  payment  made  in  discharging 
an  execution  levied  on  the  goods  of  the  grantor : 
— Held,  a  sufficient  setting  forth  of  the  con- 
sideration within  section  8  of  the  Bills  of  Sale 
Act,  1878.     Carrard  v.  Meek,  187 

Section  9,  by  which  a  sabseqnent  bill  of  sale 
executed  within  or  on  the  expiration  of  aerea 
days  after  the  execution  of  a  prior  unregistered 
biU  of  sale  is,  under  certain  ciicumstaneee,  void, 
does  not  affect  yi  subsequent  bill  of  sale  exe- 
cuted after  the  expiration  of  that  time.    Ibid. 

—  statement  of  consideration :  HUs  of  sals  act"] 
— In  a  bill  of  sale  the  eonsideration  was  stated 
to  be  "  700/.,  now  in  hand,  paid."  On  the 
making  of  the  bill  of  sale  the  grantee  gave  the 
grantor  two  cheques  amounting  to  700/.,  and, 
under  a  previous  arrangement  b^ween  them,  the 
cheques  were  cashed,  and  out  of  the  proceeds 
the  sum  of  7/.  10«.  cash,  together  with  a  promis- 
sory note  for  10/.,  was  paid  to  the  grantee  tor 
"commission  on  the  loan  and  expenses": — 
Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division),  that  Uie  consideration  was 
not  truly  stated  so  as  to  satisfy  section  8  of  the 
Bills  of  Sale  Act,  1878.  Hamilton  v.  Chaine. 
{Morgan,  clainumt)  (App.),  456 

tranrfer  of:    bills   of  sale    act] — In   1877 

Edward  Clark  by  deed  assigned  by  way  dT 
mortgage  certain  household  goods  to  a  loan  com- 
pany for  securing  a  loan  of  600/. ;  this  deed 
was  duly  registered  as  a  bill  of  sale.  In  1878 
the  companv  and  Edward  Clark,  in  oonsideiation 
of  500/.  paid  by  one  Joseph  Clark  to  the  com- 
pany, by  deed  transferred  the  said  mortgage 
to  Joseph  Clark.  On  the  20th  of  February, 
1880,  the  said  mortgage  debt  having  been  re- 
duced to  348/.,  Joseph  Clark  and  Edward 
Clark,  in  consideration  of  the  plaintiff  paying 
348/.  to  Joseph  Clark  and  113/.  to  Edward 
Clark,  which,  together  with  expenses,  raised  the 
amount  then  paid  by  the  plaintiff  to  substan- 
tially the  same  sum  as  that  secured  by  the 
original  bill  of  sale,  assigned  by  deed  to  the 
plaintiff  all  the  said  goods  by  way  of  mort- 
gage and  security  for  the  total  sums  of  money 
BO  advanced  by  him : — Beld,  that  the  deed  <^ 
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the  20th  of  February,  1880,  was  a  transfer  of 
a  bill  of  sale  within  the  meaning  of  section 
10  of  the  Bills  of  Sale  Act,  1878,  and  did  not 
require  registration.    Home  v.  Huffhes,  403 

Building  Socnmr — charge  ujxm  "all  the  funds, 
assets  and  ^eots  of  the  society** :  forecloswre: 
fvindma^p:  building  societies  act:  companies 
aets'j—^he  winding-np  prorisions  of  the  Com* 
panics  Acts,  1862  and  1867,  are  applicable  to 
societies  registered  nnder  the  Building  Societies 
Act,  1874.  The  defendants  were  an  incorporated 
society  established  under  the  Building  Societies 
Act,  1874.  The  directors,  being  empowered  by 
the  rules  of  the  society  to  borrow  money,  ac- 
cepted a  loan  from  the  plaintiff  giving  as  se- 
curity a  bond,  by  which  it  was  declared  that 
''all  the  funds,  assets  and  effects  of  the  society 
shall  be  held  liable  for  the  repayment.**  The 
defendants  failing  to  repay  the  loan,  the  plain- 
tiff sued  them  on  the  bond,  and  haying  re- 
covered judgment  commenced  an  action  of  fore- 
closure in  the  Court  of  Chancery,  which  action 
was  pending  when  a  petition  was  filed  in  the 
County  Court,  and  an  order  was  made  for  the 
winding  up  of  the  defendant  society.  The 
County  Court  Judge  haying  refused  to  grant 
the  plaintiff  leaye  to  continue  the  action  of  fore- 
closure,— Held,  that  the  appeal  would  lie  by 
virtue  of  section  43  of  the  Companies  Act, 
1867,  but  that  the  action  of  foreclosure  ought 
not  to  be  allowed  to  proceed,  for  that  the  se- 
curity did  not  amount  to  a  mortgage.  An- 
drew y.  The  Swansea  Cambrian  Ben^t  Building 
Society,  428 

— ^  See  Principal  and  Agent. 

BuBiALS.    See  Graye. 

Calls.    See  Company. 

Cawons.    See  Public  Worship  Begulation  Act. 

Carbrr.    See  Bailway  Company. 

Ckbtuioatb — ^to  witness.    See  Corrupt  Practices. 

Chbtiorabi — defect  in  conviction  by  justices: 
conviction  drawn  up  and  filed :  application  for 
rule :  return :  right  of  justices  to  substitute 
fresh  conviction.  Ex  parte  Austin  (M.C.  8), 
108 

Chaxpbbtt — loan  to  be  repaid  by  the  result  of 
litigation\ — ^An  agreement  for  the  repayment 
of  a  loan  was  as  follows :  "  In  consideration 
for  your  advancing  my  solicitors  30/.  I  agree  to 
pay  you  one-third  of  the  amount  of  any  damages 
recovered  in  my  action  now  pending  against 
the  London  and  North  Western  Railway  Com- 


pany. Li  case  I  should  not  obtain  a  verdict 
^ou  are  not  to  have  any  claim  whatever  on  me 
m  respect  of  such  adyance,  aod  in  case  a  verdict 
is  obtained  the  one-third  aboye  mentioned  is  to 
be  in  full  discharge  of  the  said  adyance  of 
30/."  : — Held,  yoid  on  the  ground  of  champerty, 
and  that  an  undertaking  to  continue  the  suit 
until  its  termination  was  not  essential  in  order 
to  complete  the  offence.  Ball  {trustee  of  Loe)  y. 
Warwick,  382 

Chbap  Taaiks.    See  Bailway  Passenger  Train. 

Chosb  in  Action — right  to  sue:  assignment  by 
way  of  mortgage  of  a  mortgage  debt ;  judicature 
aot\ — An  assignment  by  deed  of  a  mortgage 
debt  of  1,380/.,  with  the  interest  and  all  secu- 
rities, and  all  right,  title,  interest  and  property 
of  the  assignor  therein,  to  secure  the  repayment 
of  a  sum  due  from  the  assignor  to  the  assignee, 
and  any  further  sum  which  might  be  due,  not 
exceeding  in  the  whole  1,200/.,  is  not  an  "ab- 
solute assignment  by  writing  under  the  hand 
of  the  assignor  (not  purporting  to  be  by  way  of 
charge  only)"  of  a  debt,  and  the  assignee  cannot 
sue  upon  it.  The  National  Provincial  Bank  qf 
England  v.  Harle,  437 

Church  and  Clbrot — presentation:  simony] — 
The  plaintiff  who  was  incumbent  aod  patron  of 
a  living,  put  the  rectory  into  repair,  and,  with 
the  sanction  of  the  bishop  of  the  diocese,  let  it 
to  a  tenant  for  a  certain  period.  Before  the 
termination  of  the  tenancy  the  plaintiff  resigned 
the  living,  and  presented  the  defendant  thereto. 
The  presentation  was  made  upon  an  under- 
standing and  sgreement  between  the  plaintiff 
and  the  defendant  that  the  defendant  should,  in 
consideration  of  having  receiyed  the  benefit  of 
the  said  repairs,  hand  over  to  the  plaintiff  any 
rent  which  he  should  receiye  in  respect  of  the 
said  tenancy  between  the  date  of  the  presenta- 
tion and  the  termination  of  the  tenancy: — 
Held,  a  simoniacal  agreement,  and  therefore 
void  under  31  Eliz.  c.  6.  Nosse  v.  Killick,  300 

Claix  and  Countbr-claik.    See  Practice. 


CoBRaoN.    See  Assault. 

ComnTTAL.    See  Justice  of  the  Peace. 

CoancoN  Inforxbb.  See  Parliamentary  Oaths 
Act.    Penalty,  Action  for. 

Company — counter-claim:  companies  act,  1862: 
c(Uls :  judicature  act] — A  person  who  has  been 
duly  settled  on  the  list  of  contributories  of  a  com- 
pany, and  on  whom  calls  have  been  duly  made, 
cannot  (even  in  the  case  of  a  voluntary  liquida- 
tion) in  an  action  for  calls  by  the  liquidators  ot 
the  company  counter-claim  for  a  debt  or  damages 
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dae  to  him  from  the  company.  Defendant,  a 
newspaper  proprietor,  agreed  to  take  fully  paid- 
np  shares  in  payment  of  advertisements  inserted 
in  his  newspaper  by  the  company,  and  duly  per- 
formed his  part  of  the  contract,  but  the  com- 
pany omitt^  to  register  the  contract.  The 
company  went  into  voluntary  liquidation,  and 
the  defendant  was  settled  on  the  list  of  oontri- 
butories  as  the  holder  of  shares  not  paid  for  in 
cash.  Calls  were  duly  made,  and  the  defendant 
sought,  in  answer  to  an  action  by  the  liquidator 
for  money  due  on  calls,  to  counteivdaim  the 
price  of  the  advertisements  or  damages  fbr 
neglect  to  register  the  agreement  to  give  him 
fiilly  paid  shares.  Held  (on  appeal  from  cham- 
bers), that  no  such  setH>ff  or  counter-claim 
could  be  pleaded.  MuTr^fortPs  Case  (49  Law  J. 
Bep.  Chanc.  452 ;  Law  Eep.  14  Ch.  D.  643) 
followed.  Government  Secwrity  Investment  Co» 
Y.  Dempsey,  199 

Company  Tcontinued) — directors :  trust :  oontracf] 
— ^The  aefendants  were  directors  of  a  company, 
formed  for  the  purpose  of  receiving  and  investing 
upon  security  moneys  received  from  depositors. 
The  plaintiff  deposited  1,000/.  with  the  company, 
upon  the  terms  that  it  should  remain  in  their 
hands  for  five  years  ;  that  the  company  should 
pay  interest  on  the  whole  sum  at  the  rate  of 
six  per  cent,  from  the  receipt  of  the  money 
until  the  end  of  the  five  years,  and  should,  at 
the  end  of  the  five  years  repay  the  1 ,000/.  out  of 
their  own  funds,  if  it  should  not  be  otherwise 
realised  for  the  plaintiff;  that  the  company 
should,  as  soon  as  possible  after  the  receipt  of 
the  1,000/.,  place  in  the  hands  of  the  plaintiff, 
to  secure  that  sum,  a  colonial  mortgage,  not 
to  be  effected  in  the  plaintiff's  name ;  and,  in 
case  the  mortgage  should  become  ineffective 
before  the  end  of  the  five  years,  the  company 
were  to  replace  it  by  another.  The  company 
accordingly  transferred  to  the  plaintiff  a  mort- 
gage debt  for  1,000/.,  secured  by  a  mortgage  to 
the  company  of  lands  in  Canada.  The  mort- 
gagor paid  off  the  debt  to  the  company  before 
the  expiration  of  the  five  years,  and  the  company 
dealt  with  the  proceeds  as  part  of  their  general 
funds,  and  did  not  procure  another  mortgage 
security  for  the  plaintiff.  The  company  subse- 
quently went  into  liquidation,  and  the  plaintiff 
sued  the  defendants  to  recover  from  them  the 
1,000/.,  on  the  ground  that  he  had  lost  it  through 
their  gross  negligence.  At  the  trial  the  defen- 
dants were  shewn  to  have  been  present  at 
meetings  of  directors,  when  a  letter  from  the 
compan/s  agent  in  Canada  enclosing  a  bank 
draft  for  the  amount  of  the  paid-off  mortgage 
debt  was  entered  as  read,  and  the  compan/s 
balance-sheet  for  the  year  in  which  the  mortgage 
debt  was  paid  off  contained  an  item  on  the 
debit  side,  "directors'  fees,  1,000/."  Evidence 
was  tendered  that  at  the  time  the  proceeds  of 
the  bank  draft  were  paid  into  the  company's 
bank,  the  company  was  insolvent.  The  Judge 
at  the  trial  rejected  this  evidence  as  immaterial, 
and  directed  a  verdict  and  judgment  for  the  de- 


fendants:—  Hdd  (bj  Brakwxll,  LJ.,  and 
Bbbtt,  L.J.,  dissentients  Baooaixat,  LJ.),  that 
the  evidence  was  properly  rejected ;  that  there 
was  no  evidence  upon  which  the  defendants 
could  be  made  liable,  and  therefore  that  the 
judgment  was  rightly  entered.  Wilson  v.  Lord 
Bury  (App.),  90 

CoMPBNSATioir.    See  Bulway  Company. 

CoHPosinoir.    See  Debtor  and  Creditor. 

CoKSKKT.    See  Assault. 

CoNSiDBEATioir.    See  Bill  of  Sale. 

CoKSTBucnoK.    See  Landlord  and  Tenant. 

Contract — meamsre  of  damages  :  remoteness] — Ths 
plaintiff  sent  some  horses  to  stables  with  whidi 
the  defendant  had  contracted  to  supply  him 
during  a  fair.  Another  person  to  whom  the  de- 
fendant had  subsequently  let  the  tame  stables, 
turned,  with  the  assistance  of  the  defendaat'i 
servants,  the  plaintiff's  horses  out  of  the  stables 
without  their  clothing,  and  while  they  wen 
standing  in  the  defendant's  yard  until  other 
stables  oould  be  procured,  some  of  them  caught 
cold  and  became  depredated  ip  value,  ^le 
jury  found  that  the  depreciation  in  value  was 
the  result  of  the  breach  of  contract  by  the 
defendant: — Held  (by  the  Court  of  Appeal— 
dubitante  Bbamwbix,  L.J.),  that  the  defendant 
was  liable  for  the  depreciation  thus  caused,  and 
that  the  damage  was  not  too  remote.  Hobbs  v. 
TJie  London  and  South  Western  Railway  Com- 
pany (44  Law  J.  Eep.  Q.B.  49 ;  Law  Rep.  10 
Q.B.  111)  questioned.  M^Mahan  v.  Fidd,  311 
(App.),  662 

parol  agreement  to  devise  realty :  part  per 

formance :  statute  of  frauds] — In  an  action  by 
the  plaintiff,  as  heir-at-law  of  A.,  to  recorer 
the  title-deeds  of  a  farm,  the  defendant  counter- 
claimed  for  a  declaration  that  she  was  entitled 
to  a  life  estate  in  the  farm.  At  the  trial  the 
jury  found  that  the  defendant  was  induced  to 
serve  A.  as  his  housekeeper  for  many  years, 
and  to  give  up  other  prospects  of  establishment 
in  life,  by  a  promise  made  by  him  to  her  to 
.  make  a  will,  leaving  her  a  life  interest  in  the 
farm.  The  promise  was  a  verbal  one,  and  A. 
died  intestate : — Held  (reversing  the  judgment 
of  Stkfhen,  J.),  that  there  had  been  no  part 
performance  necessarily  referable  to  the  agree- 
ment, so  as  to  exclude  the  operation  of  the 
Statute  of  Frauds ;  and  therefore  that  the 
plaintiff  was  entitled  to  succeed  upon  the  claim 
and  counter-claim.  Alderson  v.  Maddison  (Aj^.), 
466 

writing :  statute  of  frauds  (29  Car.  2.  c,  3), 

s.  4:   parol  identification   of  **  arrangement'* 
with  agreement  in  writing] — In  an  aetioii  ht 
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breach  of  an  agreemect  for  the  hire,  at  a 
monthly  payment,  of  a  carriage  of  the  plaintiff 
for  more  than  a  year  from  the  agreement,  in 
which  the  Statute  of  F^uda,  s.  4,  was  relied 
on  as  a  defence,  it  appeared  that  an  agreement^ 
Boch  as  the  one  sued  on,  was  made,  the  terms  of 
which  were  contained  in  a  memorandum  signed 
by  the  plaintiff  but  not  by  the  defendant ;  that 
in  a  letter  to  the  plaintiff,  signed  by  the  defen- 
dant, the  defendant  referred  to  "our  arrange- 
ment for  the  hire  of  your  carriage,"  and  to 
"my  monthly  payment,"  and  that  the  only 
arrangement  which  he  oould  mean  was  the  agree- 
ment contained  In  the  memorandum  signed  by 
the  plaintiff: — Hddf  that  there  was  a  sufficient 
memorandum  in  writing  signed  by  the  defen- 
dant.    Cave  y,  Siutings,  575 


—  See  Corporation.    Damages.     Master  and 
Servant.    Sale  of  Goods. 


CoiTTBBSioir — allowance  out  of  property  to  bank- 
rupt :  resolution  of  creditors :  bankruptcy  act] 
— ^B.,  an  undischarged  bankrupt,  to  whom  his 
creditors  had  given,  by  a  resolution  duly  passed, 
a  certain  quantity  of  his  furniture,  assigned 
that  furniture  by  bill  of  sale  to  the  plaintiff,  and 
afterwards  sent  it  to  the  defendant,  an  auc- 
tioneer, who  sold  it  and  paid  the  money  received 
to  the  bankrupt.  In  an  action  for  conversion, 
— Held,  that  the  plaintiff  was  entitled  to  the 
furniture,  for  that  the  bankrupt  could,  under 
the  resolution  of  his  creditors,  dispose  of  it  to 
the  plaintiff,  and  that  there  was  no  Jus  tertH 
which  the  defendant  could  set  up.  Brown  v. 
Hickinbotham  (App.),  426 

CoBFOKATioK — controct  not  under  seal:  local  au- 
thority: public  health  act:  ** contract  whereof  the 
valueor  amount  exceeds  50/."] — ^An urban  sanitary 
authority,  upon  an  outbreak  of  scarlet  fever  in 
its  distnct,  agreed  with  the  plaintiff,  a  medical 
practitioner,  by  a  contract  not  under  seal,  to  pay 
him  for  attending  to  the  fever  patients  at  the 
rate  of  5s,  Zd,  per  day  fur  each  of  the  tents  in 
which  the  patients  were  received.  There  were 
at  first  two  tents,  but  others  were  afterwards 
added.  His  charges  amounted  to  971.  7s.  9d, 
In  an  action  against  the  urban  authority  to  re» 
cover  this  amount, — Held  (reversing  the  judg- 
ment of  STEPHKir,  J.,  reported  .^n/tf,  p.  194),  that 
the  agreement  between  the  plaintiff  and  the 
defendants  was  not  a  contract  "whereof  the 
value  or  amount  exceeds  50/.,"  within  the  mean- 
ing of  the  Public  Health  Act,  1875  (38  &  39 
Vict  c.  55),  8.  174,  and  therefore  the  plaintiff 
was  entitled  to  recover.  Hunt  v.  The  Wimbledon 
Local  Board  (48  Law  J.  Rep.  C.P.  207 ;  Law 
Rep.  4  C.P.  JD.  48)  distinguished.  Eaton  v. 
Basker  (App.),  444 

— »  malios :  railway  company :  ultra  vires :  em' 
ployment  of  police] — ^A  corporation  may  be 
liable  for  malicious  proseeutioii.    The  employ- 


ment of  police  is  within  the  scope  of  the  busi- 
ness of  a  railway  company.  Edwards  v.  The 
Midland  Bail.  Co,,  281 

^— i*  See  Income  Tax.    Prohibition. 

GoRBUFT  Pbactices  Pbevsntioit  Act  (26  Vict, 
c  29),  s.  7  .*  eftquiry  into  corrupt  practices  by 
commissioners :  power  of  commissioners  to  rrfuse 
certificate  to  witness  :  mandamus  to  review  dc' 
cision  of  commissioners] — By  26  Vict.  c.  29.  s.  7, 
it  is  enacted  that  no  person  called  before  com- 
missioners appointed  to  enquire  into  corrupt 
practices  at  an  election  shall  be  excused  from 
answeriog  any  question  relating  to  any  corrupt 
practice  on  the  sround  that  the  answer  may 
criminate  or  tend  to  criminate  him,  provided 
that  where  any  witness  shall  answer  every 
question  which  he  shall  be  required  to  answer, 
and  the  answer  to  which  may  criminate  or  tend 
to  criminate  him,  he  shall  be  entitled  to  receive 
a  certificate  stating  that  he  was  so  required  to 
answer,  and  had  answered  all  such  questions. 
A  witness  before  such  commissioners  answered 
all  the  questions  put  to  him,  but  did  not,  in  the 
opinion  of  the  commissioners,  answer  truly  cer- 
tain questions  which  might  tend  to  criminate 
him,  and  they  refused  to  grant  him  a  certificate. 
On  un  application  by  him  for  a  mandamus  to 
compel  them  to  grant  him  a  certificate, — Held,  by 
the  Court  of  Appeal  (affirming  the  judgment  of 
the  Queen's  Bench  Division),  that  no  mandamus 
ought  to  issue  to  review  the  decision  of  the 
commissioners,  for  that,  as  they  had  exercised 
their  discretion  on  the  facts  before  them,  their 
conclusion  founded  on  those  facts  was  conclu- 
sive ;  and  further,  that  the  circumstances  of  the 
case  afforded  good  ground  for  the  conclusion  at 
which  they  had  arrived.  The  Queen  v.  Price 
(Law  Hep.  6  Q.B.  411)  overruled.  Beg,  v.  Holl 
(App.),  763 

Costs — practice:  county  courts  admiralty  juris- 
diction  act,  1868]— Order  LV.  rule  1  of  the 
Rules  of  the  Supreme  Court,  1875,  which  pro- 
vides that  "where  any  action  is  tried  by  a 
jury  the  costs  shall  follow  the  event,"  has 
repealed  section  9  of  the  County  Courts  Ad- 
miralty Jurisdiction  Act,  which  enacted  that  a 
plaintiff  who  should  not  recover  a  sum  exceed- 
ing the  amount  to  which  the  County  Court 
has  jurisdiction  in  Admiralty  causes,  should 
not  be  entitled  to  costs  without  a  certificate 
from  the  Judge  who  tried  the  action.  Tennant 
4-  Co,  V.  Ellis  Kislingbury  ^  Co.,  143 

shorthand  notes  of  evidence :  direction  as  to 

costs  of] — The  Court  will  in  its  discretion  order 
the  allowance  on  taxation  between  party  and 
party  of  the  expense  of  shorthand  notes  ot 
evidence  at  the  trial  as  part  of  the  costs  of  a 
rule  for  a  new  trial,  when  such  notes  are  es- 
sentially necessary  for  the  disposal  of  the  motion 
for  a  rule  for  a  new  trial.  Watson  v.  The 
Great  Western  Bail.  Co.,  302 
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CoffTfl  (continued) — taxation  between  eoUcUar  and 
client :  county  court  act :  action  in  high  eourf^ — 
Section  36  of  the  Connty  Court  Act,  1866,  which 
Umitfl  the  amount  of  costs  payable  to  a  solicitor 
by  his  client  in  any  action  where  not  more  than 
20/.  is  claimed,  does  not  apply  to  actions  in  the 
High  Ck>urt.  Judgment  of  the  Common  Pleas 
Division  reversed.    In  re  Copp  (App.),  233 

Co-flX7BBTT.    See  Practice. 

— *—  See  County  Court.    Parliament.    Practice. 

CoxTKTBS-GLAiii.    See  Practice. 

CouMTT  CouBT — odmircUtf/ jurisdiction :  action  in 
rem  for  neceeeariee :  owner  domiciled  in  Great 
Britain:  county  courts  admiralty  jurisdiction 
acf] — A  County  Court  exercising  Admiralty 
jurisdiction  under  the  provisions  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  cannot, 
as  such,  entertain  a  claim  for  necessaries  against 
a  British  ship,  whose  owner  is  domiciled  in  Oreat 
Britain,  for  the  Admiralty  Court  could  not  itself 
entertain  such  a  claim,  and  the  jurisdiction  of 
a  County  Court  is  not  more  extensive  in  this 
respect.  The  Dowse  (39  Law  J.  Rep.  Adm.  46) 
followed  and  approved.    Allen  y,  Garbutt,  141 

costs  of  action  remitted  under  :  rules  of  court] 

— The  costs  of  an  action  remitted  by  the  Su- 
perior Court  to  the  County  Court  for  trial  under 
19  &  20  Vict  c.  108.  8.  26  are  not  within  the 
jurisdiction  of  the  County  Court.  The  action 
remains  in  the  Superior  Court ;  it  is  remitted  to 
the  County  Court  for  trial  only,  and  the  power 
over  costs  conferred  by  Order  Lv.  still  remains 
in  the  Superior  Court.    Farmer  v.  May,  295 


rules  regulating :  practice :  effect  of  nonsuit  : 


for  the  plaintiff: — Held  (by  the  Court  of  Ap- 
pealX  that  the  rule  appUea  to  all  nonsuits, 
Beld  (by  Baooaixat,  KJ.,  and  Lush,  LJ., 
BBAirwKX.,  L.J.,  dinenting);  that  the  County 
Court  Jodgei  had  power  to  make  the  role,  and 
that  the  defendant  waa  entitled  to  judgment 
Pdyeer  y.  Aftnort  (App.),  666 


19  ^  20  yict.  c.  108.  s.  32.'  county  court  rules, 
1876,  order  XVI.  rule  17]— A  nonsuit  in  a 
County  Court  is  a  bar  to  a  subsequent  action  in 
the  High  Court  for  the  same  cause  of  action. 
By  the  County  Courts  Act,  1866  (19  &  20  Vict. 
c  108),  s.  32,  five  County  Court  Judges  may 
be  appointed  "  to  frame  rules  and  orders  for 
regulating  the  practice  of  the  Courts,  and  forms 
of  proceedings  therein,"  and  the  rules  so  firamed 
are  to  be  approved  by  the  Lord  Chancellor.  By 
Order  XVI.  rule  17  of  the  County  Court  Rules, 
1876,  ''any  judgment  of  nonsuit,  unless  the 
Judge  otherwise  directs,  shadl  have  the  same 
effect  as  a  judgment  upon  the  merits  for  the 
defendant"  The  plaintiff  sued  in  a  County 
Court  while  abroad,  without  giving  security 
for  costs,  as  required  by  the  rules,  and  was 
nonsuited,  the  nonsuit  not  to  be  a  bar  to  the 
re-en trv  of  the  cause.  He  afterwards  sued  in 
the  High  Court  for  the  same  cause  of  action. 
The  Juo^^e  held  that  the  above  rule  applied  only 
to  nonsuits  on  the  merits,  and  gave  judgment 


—  See  Interpleader.    Coeta. 

CovBKAMT.    See  lIGnes. 

Cbdonal  JjAM—praeHee :  joinder  of  several  mis- 
demeanours in  one  indictment :  perjwy :  pcmer 
to  award  successive  terms  of  penal  seriiiude  ex- 
eeeding  in  the  aggregaJte  the  majeminm  piaish- 
mentforany  one  of  the  offences  charged :  2  Geo, 
2.  c.  26.  s.  2] — In  an  indictment  for  peijuiy, 
C.  was  charged  in  one  count  with  commitdiig 
the  offence  in  an  action  in  the  Court  of  Common 
Pleas,  and  in  another  count  with  the  like  offence 
in  a  Chancery  suit  brought  by  him  to  prevent 
the  setting  up  of  certain  defences.  The  indict^ 
ment  did  not  contain  the  words  "  against  the 
form  of  the  statute,"  &c.  C.  waa  tried  at  bar 
and  the  jury  found  him  guilty  of  the  otkoees 
**  charged  in  and  by  both  counts  of  the  indict- 
ment," whereupon  he  was  sentenced  to  the 
maximum  term  of  seyen  years*  penal  servitude 
on  each  count,  the  second  term  to  commence  at 
the  expiration  of  the  first: — Held,  that  the 
verdict  was  a  sufficient  finding  of  guilty  on  each 
count;  that  since  the  passing  of  the  Act  14  & 
16  Vict.  c.  100,  ai!  indictment  not  concluding 
with  the  words  "  against  the  form  of  the  sta- 
tute," &c.,  was  sufficient  to  warrant  a  statutory 
punishment  for  what  was  also  a  common  lav 
offence ;  that  the  Act  2  Gheo.  2.  c  26  does  not 
necessarily  require  the  infiiction  of  a  senteoce 
under  the  previous  law  as  well  as  that  au- 
thorised by  the  Act;  that  tlie  penury  com- 
mitted in  the  Chancery  suit  was  a  separate  and 
distinct  offence  from  that  committed  in  the  ac- 
tion at  common  law ;  that  separate  judgments 
might  be  awarded  upon  several  counts  in  one 
indictment  charging  distinct  misdemeanours; 
and  that  successive  maximum  terms  of  penal 
servitude  might  be  infiicted  in  respect  oi  each 
count.    Castro  v.  The  Queen  (H.L.),  497 

• 

CaiMPiNa.    See  Shipping. 

Cbukltt— domestic  animals :  young  parrots:  omis- 
sion to  supply  water :  jurisdiction  of  justices : 
statute  12  &  13  Vict,  c  92.  s.  2.  Swan  v. 
Sanders  (M.C.  67),  644 

Custom.    See  Sale  of  Gk)ods. 

Daicaobs — measure  qf:  debtor  and  creditor :  bank- 
ruptcy: action  by  trustee  for  breach  of  contract 
made  with  debtor] — ^The  defendant  oontractBd 
with  a  firm  to  purchase  their  budneas,  and,  in 
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cnnsideration,  to  pay  certain  trade  debts  of  the 
firm.  Subsequently  the  firm  went  into  liquida- 
tion, and  a  trustee  was  appointed.  The  de- 
fendant having  failed  to  pay  the  debts,  in  an 
action  for  damages  by  the  trustee  it  was, — Held 
(reversing  the  judgment  of  Huddlhston,  B. — 
Baooallat,  L.J.,  dulfUante),  that  the  measure 
of  damages  which  the  plaintiff  was  entitled  to 
recover  for  the  breach  was  the  whole  amount  of 
the  unpaid  debts.  Porter  y.  Vorley  (9  Bing.  93 ; 
1  Law  J.  Rep.  C.P.  170)  discussed  and  disap- 
proved.   Ashdoum  Y.  IngamelU  (App.),  109 

-^  measure  of.    See  Contract. 


Day — firaction  of.    See  Practice. 
DxBENTUBB.    See  Stamp  Act. 

Dbbtor  and  Cbbditob — bankruptcy:  composition  : 
debtor's  statement :  non-assenting  creditor :  bank- 
ruptcy act] — Under  section  126  of  the  Bank- 
ruptcy Act,  1869,  a  debtor  must,  in  order  to  bind 
a  non-assenting  creditor  by  a  composition,  shew 
in  his  statement  the  whole  of  every  debt  due 
to  the  creditor,  so  that  if  the  debtor  states  one 
and  omits  another  of  the  debts,  the  creditor  is 
not  1x)und  in  respect  of  the  debt  stated.  Judg- 
ment of  the  Common  Pleas  Division  afiirmed. 
Macdonald  v.  Chesney  (App.),  87 

Dbfamattox — privilege :  parliamentary  committee : 
protection  of  witness] — A  witness  summoned  to 
give  evidence  before  a  select  committee  of  the 
House  of  Commons  is  privileged  as  to  any- 
thing he  may  say  while  under  examination  by 
the  committee,  and  no  action  will  lie  for  any 
slander  uttered  by  him  under  such  circum- 
stances.    Goffin  V.  DonelU/t  303 

DsanrRREB.    See  Railway  Commissionert. 


to  the  sentence  requiring  him  not  to  ofifend 
again  in  like  manner.  He  disobeyed  the  mo- 
nition, and  a  second  monition  was  thereupon 
issued  by  the  Dean  of  the  Arches,  which  he  also 
disobeyed.  An  application  was  then  made  to  the 
Court  by  motion  for  his  suspension.  He  was 
served  with  notice  of  the  motion  but  did  not 
appear,  and  the  Court  suspended  him  db  officio 
et  a  beneficio  for  three  years.  The  clerk  applied 
for  a  prohibition : — ^^/(f  (affirming  the  judgment 
of  the  Court  of  Appeal),  that  a  monition  could 
be  appended  to  a  definitive  sentence ;  that  dis- 
obedience to  such  a  monition  could  be  punished 
as  contumacy  by  suspension  ab  officio  et  a  bent- 
fido ;  that  in  order  so  to  punish  such  disobedience 
it  was  not  necessary  to  institute  a  fresh  suit, 
but  that  suspension  was  properly  awarded  ujpon 
motion  in  the  original  suit.  Maclonochie  y.  Lord 
Penzance  (H.L.),  611 

Education  Act,  1870  (33  &  34  Vict.  c.  76),  s.  91 : 
school  board  election :  corrupt  practices  :  penalty 
and  disqualification  on  conviction:  summary 
jurisdiction  of  justices.  Bey,  y.  Oaunt  (M.C. 
32).  174 

.— ^  1870  and  1876  :  compliance  with  attendance 
order:  attendance  without  fees:  liability  of 
parent  to  conviction  under  89  &  40  Vict.  c.  79. 
s.  12 :  remission  of  fees,  33  &  34  Vict.  c.  75. 
8.  17.    Richardson  ▼.  Saunders  (M.C.  66),  661 

—  1870  (33  &  34  Vict.  c.  76),  s.  3 :  absence 
of  child  from  school:  residence  apart  from 
parent :  liability  of  parent.  The  School  Board 
for  London  v.  Jackson  (M.C.  134).  779 

1870  and  1876 :  "  causing  children  to  attend 

school":  attending  without  fee:  by-lawi  of 
School  Board.  Sasmders  r.  Bichardion  (M.C. 
137),  762 

EjicnaoTT.    See  Limitation. 


DiBxcTOBi.    See  Company. 


Eliction  Pstition.    See  Ptoliament. 


DiscLADCBB.    See  Bankruptcy. 


Eunrr.    See  Judgment  Creditor. 


DiscoyBBT.    See  Practice. 


DvTT.    See  Inhabited  House  Duty. 

Easbmbnt.    See  Lateral  Support 

Ecclesiastical  Court— pou^  to  append  a  motli- 
tion  to  a  definitive  sentence :  mode  of  enforcing : 
suspension  ah  officio  et  a  beneficio  for  contwnacy 
in  disobeying  such  a  monition :  prohibition :  63 
Geo,  3.  c.  127 :  3^4  Fict,  c.  86]— A  beneficed 
clerk  was  found  guilty  in  the  Arches  Court  of 
ecclesiastical  offences,  and'  suspended  ab  officio 
for  a  certain  time,' and  a  monition  Was  append^ 

Vol,  60.— Q.B.,  C.F.  ^  Ezch.,  Index, 


Emplotkbs  and  Wobkmbn  Act,  1876  (38  ft  89 
Vict.  c.  90),  Si.  8  and  10:  definition  clause : 
sub-workmen.  Grainger  y.  Ayndey  and  Jn- 
other,    Bromley  v.  Tarns  (M.C.  48),  426 

See  Master  and  Servant. 

Equity  of  RRDiMPnoir.    See  Judgment  Creditor. 

EsTOFPBL— rf«  judicata  :  public  health :  highway 
repairable  by  inhabitants  at  large:  whether 
decision  of  justices  as  to  character  of  street 
conclusive:  public  health  act,  1876(88  ft  89 
Vict.  c.  66),  8.  160:  11  ft  12  Vict.  c.  48. 
Beg.  v.  Hutchini  (M.C.  36),  816 
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queen's  bench,  common  VLBA&  AND  EXCHEQUER. 
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Eyiobwcb.    See  Costs.    Sale  of  Goods.    De&ma- 
tion. 

BxscuTioK.    See  Railway  Company.    Sheriff 

ExBcunoN  Cbbditob.    See  Bankniptcy. 

EzTBNSioif  OF  TiXB.    See  Practice. 

Fkbs.    See  Sheriff 

FiLoirr.    See  Policy. 

Fnrcis.    See  Railway  Company. 

FicnoK  OF  Law.    See  Pxactica. 

FiBB.    See  Policy. 

FiBB  lKSVBAXCM—^<mtraet  of  indemniiy:  land- 
lord and  tenant:  covenant  to  repair:  tntttrtr's 
right  to  benefit  qfeoftenamt  to  repair  iohere  pre^ 
mieee  repaired  hv  /mon^]— The  defendant  de- 
mised premises  for  years  by  a  lease  containing 
a  coyenant  by  the  tenant  to  repair  in  case  of 
injury  by  gas,  and  he  insured  the  same  premises 
under  a  fire  policy.  The  premises  having  been 
injured  by  an  explosion  of  gas  the  defendant 
obtained  payment  from  the  insurer,  and,  subse- 
quently, the  tenant,  having  recovered  damages 
against  the  persons  who  caused  the  explosion, 
repaired  the  premises.  In  an  action  by  the 
insurer  to  recover  from  the  defendant  the  sum 
paid  under  the  policy,  it  was, — Held  (reversing 
the  judgment  of  Lush,  J.),  ihat  the  policy  was 
a  contract  of  indemnity;  that  on  payment  of 
.  the  insurance-money  a  promise  by  the  defendant 
to  repay  it  in  the  event  of  the  tenant  repairing 
the  premises  must  be  implied ;  and  therefore 
that  the  plaintiiF  was  entitled  to  maintain  his 
action,    thrrell  v.  TibbUs  (App.),  83 

FisHBBT.    See  Trespass. 

FoBBCLOfliTBB.    See  Building  Society.   limitation. 
FoBBiow  ATTACHifBifT.    See  Prohibition. 
FoRBTOK  CoBFOBAnoB.    See  Income-Taz. 
FoBBST  OF  Dbait.    See  Statutory  Duty. 
Fbattd.    See  Marine  Insurance. 


Fbauds,  Statute  of.    See  Bill  of  Exchange,   Con- 
tract. 

Fbsiqht.    See  Marine  Insurance. 


Gasxii 


Sae  Pkohibition. 


Gabhibhbb  Obdbb.    SeePractioe. 


Qaswobxs  Clausbs  Acts,  1847  and  1871:  10 
Viet.  c.  15,  ss.  38  and  49 :  84  &;  85  Viet,  c  41. 
ss.  1,  8,  85,  44 :  penalty  fox  not  supplying  copy 
of  accounts:  time  when  offence  complete: 
effect  of  incorporation  of  gasworks  clauses  act, 
1847i  by  company  constituted  prior  to  1871. 
The  DuiUjf  Qae  Co.  v.  Warmimgton  (M.C.  69), 
529 


Gbrbbal  Avbbaob.    See  Shipping. 
Out,  Rbvogabui.    See  Undue  Influeoee. 
QoLDSMiTBa^  CoMPAHT.    See  Penalty,  Aetioo  for. 
Obabt.    See  Trespaai. 

Obatb — metropolitan  bmrial  act :  real  eetate :  kdr  : 
certain  grave] — Spaces  were  granted  in  per- 
petuity by  a  Durial  board  pursuant  to  the  Me- 
tropolitan Burial  Act  to  EL  and  her  heirs.  E. 
died  intestate : — Beldt  that  the  exclusive  right 
of  burial  in  the  spaces  vested  in  her  heir. 
Maihewe  v.  J^ery^  164 

Gh7ABAMTBB.    See  Bill  of  Exchange. 

Habbas  Cobfub — Itmatie  charged  with  a  crime  w 
India:  removal  to  England:  Indian  criminal 
code]''BYl4&  15  Victe.  81.  s.  1,  "If  anv per- 
son shall  be  indicted  for  or  ehaived  with  any 
crime  or  offence  in  any  Court  in  India,  and  shall 
be  acquitted  of  or  not  be  tried  for  such  crime 
or  offence  on  the  ground  of  his  being  found  to  be 
of  unsound  mind,  and  shall  by  reason  of  the 
premises  be  lawfully  in  custody  in  India,  it 
shall  be  lawfiil  for  the  persons  having  the 
government  of  the  prsaidencv  in  whidi  soeh 
penon  shall  be  so  in  custody  to  order  sudi 
person  to  be  removed  from  India  to  any  pert 
of  the  United  Kingdom,  there  to  abidle  the 
order  of  Her  Msjesty  conoeminff  his  or  her 
safe  custody."  The  msgistrate  or  a  district  in 
India  proceeding  to  investigate  a  charge  of 
murder  preferred  against  M.,  a  British  subject^ 
and  finding  him  apparently  suffering  uom 
mental  derangement,  caused  an  enquirjf  into  his 
state  of  mind  to  be  made  by  two  medical  men, 
under  section  428  of  the  Indian  Criminal  Code, 
1872.  They  reporting  M.  to  be  of  unsound 
mind,  and  incapable  of  conducting  his  defence, 
the  magistrate  stayed  proceedioos  under  sectioD 
423,  aiS  reported  the  case  to  the  Madras  Qo- 
vemment.  The  Madras  Oovemment  ordered 
M.  to  be  removed  to  Madras,  and  on  making 
fiirther  enquiry  into  his  state  of  mind,  ordwsd 
his  removal  to  England  under  14  9t  15  Vicu 
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c.  81.  8.  1.  On  arrival  in  England  M.  was  con- 
fined in  a  private  lunatic  asylum  by  order  of 
the  Secretary  of  State: — Heldt  that  M.  was, 
within  the  meaning  of  14  &  15  Vict  c.  81.  s.  1, 
a  person  charged  with  a  crime  before  a  Court 
in  India,  and  not  tried  because  found  to  be 
of  unsound  mind ;  that  he  was  therefore  lawfully 
in  custody  in  India,  and  that  his  subsequent 
removal  to  England  and  confinement  by  order 
of  the  Secretary  of  State  were  therefore  legal. 
In  re  Malthy,  4U 

»-  See  Public  Worship  Regulation  Act. 

High  Pbuul"  Cvstoms.    See  Mines. 


HioHWAT — highways  and  locomotives  amendment 
act,  1878  (41  &  42  Vict  c.  77),  s.  23  :  excessive 
weight  and  extraordinary  traffic:  industry  of 
neighbourhood:  stone  quarries.  WaUingUm 
V.  Hoskiru.  Stone  v.  mfM.  Pictor  v.  saine 
(M.C.  19),  218 

i  liability  to  repair :  main  road :  road  ceasing 

to  be  a  turnpike  road :  highways  and  locomo- 
tives (amendment)  act,  1878  (41  &  42  Vict, 
c.  77),  s.  13.  The  Mauor^  ^c,  of  Rockdale  t. 
The  Justices  of  Lancashire  (M.C.  97),  641 


repair  of :  5  &  6  Will.  4.  c.  60.  ss.  51,  53,  54 : 


gathering  stones  on  enclosed  land :  licence  to 
surveyor  to  "gather"  stones  without  making 
satisfaction  to  owner.  The  Alre^ord  Rural 
Sanitary  Authority  v.  Scott  (M.C.  108),  664 

See  Locomotive. 

HosnTAL.    See  Nuisance. 

HousB  Duty.  See  Inhabited  House  Duty.  Re- 
venue. 

HonoB  Tax.    See  Inhabited  House  Duty. 

HusBAiTD  AND  WiFB— jKHMT  of  married  woman 
to  sue  alone:  practice :  leave,  when  to  be  obtained : 
agent:  right  of  to  set  up  jus  teriU:  rules  rf 
conri\  —Leave  for  a  married  woman  to  sue  alone 
can  be  obtained  under  Order  XVL  rule  8,  aft«r 
action  commenced,  as  well  as  before.  The  plain- 
tiff, a  widow,  being  entitled  absolutely  to  certain 
leaseholds  and  being  trustee  of  certain  other 
leaseholds,  married  in  a  colony  K.,  then  and  at 
the  time  of  action  brought  an  infant.  He 
agreed  with  her  the  day  before  marriage  to 
settle  her  propertv  upon  her,  but  no  settle- 
ment was  ever  made.  He  deserted  her  shortly 
afterwards,  and  she  returned  to  England.  Be- 
fore this  marriage  she  had  appointed  the  de- 
fendant to  receive  the  rents  arising  out  of  both 
Umm  pfopertiei,  and  he  eontimud  to  do  ao 


after  he  was  aware  of  her  marriage.  K.  never 
claimed  any  of  the  rents  so  received,  but  the  de- 
fendant having  declined  to  pay  them  to  the 
plaintiff  she,  without  obtaining  leave,  brought 
an  action  for  them  in  her  own  name  alone.  The 
defendant  took  out  a  summons  under  Order 
XVI.  rule  8  to  oblige  her  to  give  security  or 
join  a  next  friend..  This  summons  was  dis- 
missed:— Ue^d  (by  the  Court  of  Appeal),  that 
the  effect  of  the  dismissal  of  the  summons  was 
to  give  the  plaintiff  leave  to  sue  alone ;  that 
she  could  therefore  recover  in  this  action  the 
rents  received  by  the  defendant  from  the  trust 
property;  but  {dissentients  Brett,  L.J.)  that, 
the  agreement  for  a  settlement  being  void,  she 
could  not  recover  the  rents  received  since  her 
marriage  from  the  property  to  which  she  was, 
prior  to  her  marriage,  absolutely  entitled.  (By 
Brbtt,  L.J.),  that  she  could  recover  these  also, 
for  that  the  defendant  could  not  allege  that 
he  retained  them  by  the  right  title  an:i  autho- 
rity of  her  husband.  Kingsman  v.  Kingsman 
(App.),  81 

—  w\fe*s  authority  to  pledge  husbands  credit  for 
necessaries:  secret  revocation  of  authority] — 
Where  a  husband  and  wife  live  together  and  the 
husband  has  forbidden  the  wife  to  buy  goods  on 
credit,  without  giving  notice  to  anyone  of  the 
fact,  he  is  not  liable  for  the  price  of  goods  sup- 
plied to  her  order  by  a  tradesman  with  whom 
she  had  not  dealt  before  being  forbidden  to  buy 
on  credit,  although  the  goods  consist  of  clothes 
for  the  wife  and  children  suitable  to  their  posi- 
tion in  life.  Jolly  v.  Rees  (15  Com.  B.  Rep. 
N.S.  628;  83  Law  J.  Rep.  C.P.  177)a|)proved 
and  followed.    Debenham  t.  Mellon  (H.L),  155 


—^  adultery  of  wife :  liability  of  husband  for 
maintenance :  poor  law  amendment  act,  1868 
(81  &  82  Vict.  c.  122),  s.  38.  Culiey  y.  Char- 
man  (M.C.  111),  779 


hxcoushTAX—foreian  corporation  with  English 
agency :  telegrapn  company  transmitting  messages 
to  foreign  countries :  16  I*  17  Vict,  c.  34.  s.  2. 
schcd,  D:  '*vrqfits  accruing  from  any  trade 
exercised  within  the  United  Kingdom"] — A 
foreign  telegraph  company  had  an  agency  in 
this  ootmtry  ana,  besides  cables  and  lines  abroad, 
three  marine  cables  with  shore  ends  landed 
here,  through  which  it  despatched  and  re- 
ceived messages  between  this  country  and  vanous 
parts  of  the  world.  The  total  charges  for  mes- 
sages hence  were  paid  by  the  senders,  and  the 
amount,  after  deduction  by  the  Post  Office, 
which  received  the  charges  in  the  first  in- 
stance, of  sums  due  to  it  on  messages  from  or 
to  this  country,  was  paid  to  the  agency,  which 
in  its  turn  retained  the  sum  due  to  the  company 
for  the  transmission  of  messages  over  the  cables 
and  lines  of  the  comp-iny  and  paid  over  the 
residue  to  various  foreign  governments  and 
eompanies  entitled  thereto.     The  agency  was 
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atT£EN*S  BENCH,  OOMMOl^  FLEAS  AND  EXOHEaXTEB. 
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aueseed  to  income-tax  upon  the  profitf  of  the 
company  from  the  eums  so  received  by  it.  Upon 
appeal  by  the  agency  from  a  confirmation  of 
such  assessment,  ~-Jf02e^,  that  the  company  ex- 
ercised a  trade,  employment  or  vocation  in  the 
United  Kingdom,  within  the  meaning  of  16  & 
17  Vict.  c.  84,  Bched.  D,  and  that  income-tax 
was  payable  by  the  agency  upon  the  profits  ac- 
cruing to  the  company  therefrom.  Eriehmn  v. 
Last,  670 


Imcomk-Tax  (continued) — "prqfiis** :  stattUory  re- 
atrictions :  corporations] — The  appellants  were 
constituted,  by  Act  of  Parliament,  a  corporation 
for  the  management  of  the  Mersey  Dock  Estate. 
Under  the  Act  the  surplus  revenue  of  the  ap- 
pellants, which  was  derived  from  dock  dues,  &c., 
after  payment  of  interest  on  moneys  borrowed, 
was  to  be  applied  towards  a  sinking  fund  for  the 
extinguishment  of  the  principal  monevs  spent 
in  the  construction  of  the  dock,  and  for  no 
other  purposes  whatsoever: — Held,  that  these 
surplus  monevs,  which,  under  the  statute,  could 
only  be  applied  in  a  particular  manner  fo?  the 
purpose  of  insducing  the  oast  debt,  and  wer  not 
available  as  profits,  could  not  be  assessed  to  the 
income-tax.  The  Mersey  Docks  and  Harbour 
Board  v.  Ifueas,  449 


Ikcumbentb'  Rbsignatiom  Act,  1871.  See  Prac- 
tice. 

IiTDXMNiTT.    See  Fire  Insurance. 

IifDiAM  Cbimikal  Code.    See  Habeas  Corpus. 

iKDiCTMJUfT.    See  Criminal  Law. 

IiTDOBSKKENT.    See  Bill  of  Exchange. 

Inhabited  Hottsb  Duty — business  purposes,  tene" 
ments  used  for:  separate  ttmenients:  partial 
occupation  by  landlord] — A  building  divided  into 
different  sets,  but  having  one  entrance  and  one 
staircase,  was  occupied  as  follows :  The  ground 
floor  by  the  appellants  and  other  firms  for  busi- 
ness purposes ;  the  first  fioor  entirely  for  business 
purposes  ;  the  second  fioor  as  a  residence  by  the 
tenants  and  the  caretaker  and  his  wife,  who 
acti-d  as  servants  to  the  tenants  of  the  residential 
and  business  premises.  The  appellants  sought 
exemption  from  assessment  in  respect  of  the 
ground  floor,  first  fioor  and  part  of  the  second 
floor,  as  being  used  solely  for  the  purposes  of 
trade  or  business,  or  of  profession  or  calling, 
within  the  meaning  of  41  Vict.  c.  15.  s.  13 : — 
Held,  that  the  house  was  not  divided  into,  and 
let  in,  different  tenements  within  the  meaning 
of  the  section  ;  that  there  was  a  common  ucer 
of  the  house  by  the  landlords  and  the  tenanta 
for  residential  purpoBes,  since  the  landlords 
occupied  part  of  the  house  otherwise  than  by 


caretakers,  and  that  the  exemption  did  not 
apply  to  rooms  in  a  house  as  dlBttngnished  from 
separate  and  distinct  tenementa.  Tke  York- 
shire Fire  and  Life  Ins.  Co,  v.  CUtytan,  471 

—  house  used  solely  for  trade:  meaning  of 
** house**:  exemption  from  duty:  house  let  into 
tenements :  abs^tce  of  structural  division :  sta- 
tutes, 48  Geo,  3.  e,  bb.  sched,  B.  ;  57  Geo.  3.  e, 
25.  s.  1 ;  41  Vict,  c,  16.  s,  18.  subs,  l]~By  48 
Geo.  3.  c.  55,  certain  duties  are  imposed  on  in- 
habited dwelling-housea.  By  57  Geo.  3.  c.  25. 
s.  1,  houses  are  exempted  firom  all  duties  pay- 
able under  48  Geo.  3.  c  55,  when  used  solely 
for  the  purposes  of  trade.  By  41  VicL  c  15. 
s.  13.  sub- 8.  1,  where  any  house  being  one  pro- 
perty shall  be  divided  into  and  let  in  difierent 
tenements,  and  any  of  such  tenements  are  oo- 
cnpied  solely  for  the  purposes  of  any  trade  or 
business,  or  of  any  profession  or  calling  by 
which  the  occupier  seeks  a  livelihood  or  profit, 
or  are  unoccupied,  the  person  chargeable  as  oc- 
cupier shall  be  at  liberty  to  give  notice  in 
writing,  at  any  time  during  the  year  of  asssM- 
ment,  to  the  surveyor  of  taxes,  stating  therein 
tiie  fiicta ;  and  after  the  receipt  of  sudi  notice 
by  the  surveyor,  the  commissioners  acting  in 
the  execution  dT  the  Acts  relating  to  the  in- 
habited house  duties  shall,  upon  proof  of  the 
facts  to  their  satisfaction,  |;rant  relief  firom  the 
amount  of  duty  charged  in  the  assessment,  so 
as  to  confine  the  same  to  the  duty  on  ti&e  value 
according  to  which  the  house  should,  in  their 
opinion,  have  been  assessed,  if  it  had  been  a 
house  comprising  only  the  tenements  other  than 
such  as  are  occupied  as  aforesaid,  or  are  un- 
occupied. The  ground  fioor  and  basement  of 
certain  premises  were  in  the  occupation  of  the 
respondents,  and  were  used  by  them  solely  as  a 
bank  for  the  purpose  of  carrying  <hi  their 
business  as  bankers.  The  premises  m  question 
consisted  of  the  ground  floor  and  basement 
aforesaid  and  upper  floors,  but  such  ground 
floor  and  basement  had  no  internal  communi- 
cation whatever  with  the  rest  of  the  building, 
being  separated  by  a  party-wall  from  the  base* 
ment  to  the  first  floor,  and  approached  by  a 
separate  entrance  firom  the  street : — Held,  that 
the  portion  of  the  premises  so  used  by  the  re- 
spondents for  banking  purposes  was  a  separate 
house  within  48  Gbo.  3.  c.  55,  and  was  ex- 
empt from  inhabited  house  duty  under  57  Geo. 
3.  c.  25.  The  first  and  second  floors  of  the 
above  premises  run  over  the  whole  of  the  build- 
ing, and  were  occupied  by  several  traders  and 
used  entirely  for  business  purposes.  The  third 
floor  was  occupied  by  traders,  with  the  exception 
of  two  rooms  in  the  occupation  of  D.,  a  deofk  in 
the  employ  of  the  respondents,  who  resided 
therein  at  night  The  fourth  floor  was  in  the 
occupation  of  the  housekeeper,  wife  and  family. 
The  whole  of  the  upper  floors  was  approached 
by  one  entrance  from  the  street : — Held,  Uiat 
the  different  rooms  or  portions  of  the  premises 
occupied  as  above  mentioned  were  liable  to  in- 
habited house  duty,  inasmuch  as  they  did  not 
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come  within  41  Vict.  c.  15.  s.  18.81iIhi.  1,  which 
contemplated  some  strnctnral  division  of  the 
different  tenements.  Chapman  v.  I%e  Royal 
Bank  of  Scotland,  670 

revenue :  tenements  used  for  trade  purposes 

only:  exemption:  caretakers] — Section  11  of 
the  32  &  33  Vict.  c.  14  enacts  that  "  any 
tenement  or  part  of  a  tenement  occupied  as 
a  house  for  the  purposes  of  trade  only  .... 
shall  be  exempt  from  inhabited  house  duties, 
although  a  servant  or  other  person  may  dwell 
in  such  tenement  or  part  of  a  tenement  for 
the  protection  thereof"  A  clerk,  in  receipt 
of  a  salary  of  160/.  a  year,  resided  in  part  of 
his  employer's  trade  premises  for  their  pro- 
tection, occupying  with  his  wife,  five  children, 
and  a  servant,  five  rooms  and  two  attics  in  the 
upper  part  of  the  building : — Held  ^reversing 
the  iudgment  of  the  Exchequer  Division),  that 
the  building  was  not  exempt  from  duty  within 
section  11.     Yewens  v.  NoaSces  (App.),  132 

—  tene7nent  occupied  solely  for  business :  care- 
taker: "servant  or  other  person"  dwdling  in 
house  for  protection  thereof]  — Exemption  from 
iiUiabited  nouse  duty  was  claimed  under  41 
Vict.  c.  15.  s.  13.  sub-s.  2,  in  respect  of  a  build- 
ing which  was  used  only  for  business  purposes 
save  that  there  resided  in  it,  as  caretaker,  oc- 
cupying a  sitting-room  and  bedroom,  a  cashier 
receiving  a  salary  of  200/.  a  year.  The  com- 
missioners found  as  a  fact  that  the  cashier  was 
a  "  servant  or  other  person  "  within  the  meaning 
of  the  Act : — Held^  that  the  commissioners 
might  so  find.  Yewens  v.  Noakes  {Ante,  p.  132) 
discussed.    Rolfe  v.  Hyde  ^  Co.,  481 

IxjuNCTioif.    See  Statutory  Duty. 

Inspbction.    See  Practice. 

Insubaxcb — policy,  construction  of:  death  or  injury 
by  accident :  irouming] — A  policy  of  insurance 
against  death  or  injury  by  accident  contained 
a  proviso  that  '*  the  insured  shall  not  be  entitled 
to  make  any  claim  under  this  policy  for  any 
injury  from  any  accident,  unless  such  injury 
shall  be  caused  by  some  outward  and  visible 
means  of  which  proof  satis&ctory  to  the  directors 
can  be  ftirnished "  ;  and  that  *'  this  insurance 
shall  not  extend  to  ...  .  any  injury  caused 
by  or  arising  from  natural  disease  or  weakness, 
or  exhaustion  consequent  upon  disease,  ...  or 
to  anv  death  arising  from  disease,  although 
such  death  may  have  been  accelerated  by  acci- 
dent.'* The  insured  was  seised  with  an  epileptic 
fit  whilst  crossing  a  shallow  stream,  and  fell 
down  in  the  water  and  was  drowned.  He  did 
not  sustain  any  personal  injury  to  occasion  death 
other  than  drowning: — Hdd  (affirming  the 
judgment  of  the  Exchequer  Division),  that  the 
drcamitanees  of  the  insured's  death  were  not 
imoh  as  to  relieve  the  insurance  company  from 


liability  within  the  tenjis  of  the  proviso.     Win- 
spear  V.  The  Accident  Ins,  Co.  (App.),  292 


death    by   accident:    epileptic  fit:   "death 


arising  from  fits  or  any  disease  arising  before, 
or  at  the  time,  or  following  accidental  in- 
jury" :  construction  of  policy] — L.,  holder  of  a 
policy  granted  by  the  defendant  company,  in- 
*  suring  him  against  accidental  iin'ury,  whilst 
standing  on  the  platform  at  a  railway  station 
was  seized  with  an  epileptic  fit,  fell  forward  on 
to  the  rails  and  was  killed  by  an  engine  passing 
over  his  neck  and  body.  The  policy  contained 
a  proviso  that  it  did  "  not  insure  in  case  of  death 
or  disability  arising  from  fits  or  rheumatism, 
gout,  hernia,  erysipelas  or  any  disease  what- 
soever, arising  before,  at  the  time,  or  following 
such  accidental  injury  (whether  consequent  upon 
such  accidental  injury  or  not,  and  whether 
causing  such  death  or  disability  directly  or 
jointly  with  such  accidental  injury)": — Held, 
m  an  action  brought  on  the  policy  by  the  ad- 
ministrator of  L.,  that  the  company  was  liable 
to  pay  the  amount  insured  by  the  policy.  LaW' 
rence  v.  The  Accident  Ins.  Co.  {Lim.),  622 

See  Policy. 

Intkrplbadkb — county  court :  sale  of  cUumttnt's 
goods:  19  #  20  Vict.  c.  168.  s.  72  :  30  #  31 
Vict.  c.  142.  s.  31 :  county  court  rules,  order 
XXI.  rule  1] — A  claimant  to  goods  seized  in 
execution  under  County  Court  process,  may,  by 
19  &  20  Vict  c.  108  (the  County  Courts  Act, 
1856),  s.  72,  prevent  their  sale  by  depositing  with 
the  bailiff  either  the  value  of  the  ^oods  or  pos* 
session-money ;  in  default  of  so  doing  the  buliff 
is  compelled  to  sell,  and  he  is  not  bound  pre- 
viously to  make  a  request  for  such  deposit, 
notwithstanding  Order  XXI.  rule  1  of  the 
Countv  Court  Rules,  1875,  nor  to  apply  for  an 
interpleader  summons  under  30  &  31  Vict.  e.  142 
(the  County  Courts  Act,  1867),  s.  31,  in  order 
to  justify  the  sale.  Davies  v.  Wise,  Cramer  ^ 
Co,  {daimawts),  651 

—  See  Practice. 

IssuK.    See  Practice. 

jKTTiBOir.    See  Shipping. 

JuDGKSNT  Crbditob — squity  of  redemption  the 
sole  property  of  judgment  creditor:  receiver: 
time  and  mode  of  application  for :  interlocutory 
order] — ^A  judgment  creditor  who  has  sued  out 
an  elegit  against  his  judgment  debtor,  whose 
only  property  is  an  equity  of  redemption,  is 
entitled  to  obtain  the  appointment  of  a  receiver 
on  motion  after  judgment,  in  the  division  in 
which  he  has  obtained  judgment,  and  it  is  not 
necessary  for  him  to  bring  a  fresh  action  for 
that  purpose.     Smith  v.  CoweU  (App.),  38 

Juiii8DiCTioN»    See  Railway  Oommissionen. 
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QU££N'8  bench,  COMMON  PLEAS  AND  EXCHEaUEB. 
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Justice  ov  the  Peacb — expenses  of  conveying 
prisoners  to  gaol :  period  of  committal :  prison 
authority^ — The  liability  to  pay  the  expenses 
of  conveying  prisoners  committed  to  prison  by 
a  maf^istrate  to  the  gaol  named  in  the  warrant  of 
of  commitment  is,  by  section  4  of  the  Prisons 
Act,  1877,  transferred,  in  all  counties  except 
Middlesex,  from  the  county  treasurer  to  the 
Secretary  of  State.  Judgment  of  the  Queen's 
Bench  Division  reversed.  MuUins  v.  Treasurer 
of  the  CouiUy  of  Swrrey  (App),  181 

Lakd — Recovery  of.    See  Practice. 

LiNDLOBD  AND  Tekant — covenant :  "duties": 
tenants  covenant  to  pay  "  duties  "  charged  on  pre- 
mises or  on  landlord  in  respect  thereof:  con- 
struction: public  health  act,  18761— The  defen- 
dant was  tenant  for  years  to  the  plainti£b  under 
a  lease  containing  a  covenant  by  the  tenant  to 
"  bear,  pay  and  discharge  '*  certain  specified 
rates  and  taxes,"  and  all  other  taxes,  rates,  duties 
and  assessments  whatsoever,  whether  parlia- 
mentary, parochial  or  otherwise,  taxed,  charged, 
rated,  assessed  or  imposed  upon  the  said  demised 
prdmises  or  any  part  thereof,  or  upon  the  land- 
lords or  tenants  in  respect  thereof. '  The  sani- 
tary authority  duly  obtained  an  order  of  Justices, 
under  section  96  of  the  Public  Health  Act, 
1875,  against  the  plaintiffs,  as  owners,  directing 
them  to  abate  a  nuisance  arising  from  defective 
drainage,  and  for  that  purpose  to  make  certain 
drains.  The  plaintifis  made  the  drains  accord- 
ingly, and  sued  the  defendant  for  the  cost  thereby 
incurred : — Held  (by  Bbamwbll,  L.J.,  and  Bag- 
OALLAT,  L.J. ;  Brett,  L.J.,  dissentients),  that 
the  plainti£&  were  entitled  to  recover  the  cost 
from  the  defendant  under  his  covenant.  Budd  v. 
MarshaU  (App.),  24 

—  leoM :  collaieral  stipulation:  weekly  tenancy : 
inconsistent  stipulation  enlaraing  term  on  happen- 
ing of  event  :  construction'] — ^The  plaintiffs,  a  rail- 
way company,  let  premises,  through  an  agent,  to 
the  defendants  on  the  terms,  which  were  re- 
duced to  writing  and  signed  b^  both  parties,  of 
a  weekly  tenancy  to  be  determined  by  a  week's 
notice  on  either  side.  At  the  same  time  the  agent 
wrote,  signed  and  handed  to  the  defendants  the 
following  memorandum  :  "  Messrs.  Lewis  &  Co. 
You  may  have  the  premises  as  per  agreement 
until  the  railway  company  require  to  pull  them 
down."  The  defendants  took  possession  of  the 
premises,  and  the  plaintiffs,  who  subsequently 
required  them  for  their  own  occupation,  but 
had  no  intention  of  pulling  them  down,  gave 
the  defendants  a  week's  notice  to  q[uit,  and 
after  the  notice  had  expired  brought  ejectment. 
The  defendants  pleaded  that  the  plaintiffs  did 
not  require  the  premises  in  order  to  pull  them 
down,  and,  by  counter-claim,  asked  for  a  declara- 
tion that  the  representation  by  the  agent  was 
binding  upon  tJie  plaintiffs,  and  for  an  in- 
junction restraining  them  from  acting  upon  the 
notice,  or  determining  the  tannncy,  until  they 


required  the  premises  for  the  purpose  of  pulling 
them  down : — Hdd  (afBrming  the  judgment  of 
Lush,  J.),  that  the  plaintifb  were  entitled  to 
maintain  the  action,  and  that  the  defendants 
were  not  entitled  to  any  of  the  equitable  relief 
claimed.  The  Cheshire  Lines  Committee  v.  Lewis 
#  Co,  (App.),  121 

— »  See  Fire'  Lifurance.    Bailwmys  Clauses  Act. 

Laitds  Clauses  Act.  See  Statute,  Construction  ol 

Latebal  Scfpobt  to  BuiLDiicos --atictm/  mts- 
suage :  prescription:  alterations  of  structure 
causing  increase  of  burden:  open  et^oyment: 
liability  of  principal  for  damage  caused  by  con- 
tractors negligence] — Where  the  owner  uf  land 
builds  a  house  on  the  extremity  of  his  land, 
the  house  acquires  at  the  end  of  twenty  yean  a 
right  to  the  lateral  support  it  deriyes  finom  the 
a^acent  soil  belonging  to  another  proprietor. 
Per  Lord  Selbobne,  L.C. :  The  case  £ills 
within  section  2  of  the  Prescription  Act  (2^8 
Will.  4.  c.  71).  The  dictum  of  Eblb,  CJ.,  in 
Webb  V.  Bird,  that  that  section  is  confined  to 
rights  of  water,  disapproved.  Per  Load  Pev- 
EAircE :  "  This  right  to  the  lateral  support  of 
the  soil  for  an  ancient  house  stands  upon  the 
positive  authority  of  a  series  of  cases,  and  a 
long  acceptance  in  the  Courts  of  law ;  and  the 
ratScation  of  it  bv  the  House  of  Lords  ought 
not  to  be  considered  as  the  adoption  of  principles 
which  might  have  a  wide  application  in  analo- 
^us  cases.*'  T^  Commissioners  of  Her  Ma- 
jesti/s  Works  and  Public  Buildings  t.  Angus 
#  Co,     Dalton  v.  Angus  #  Co,  (HJL),  689 

If,  owing  to  the  peculiar  construction  of  a  house, 
a  buiden  is  imposed  on  the  eu^oining  land 
greater  than  would  be  imposed  by  a  houM 
built  in  the  ordinary  way,  it  is  not  necessazy  to 
prove  that  the  owner  of  the  adjoining  land  had 
notice  of  the  peculiar  construction.  In  the 
absence  of  fraudulent  concealment  on  the  part 
of  the  owner  of  the  house  his  emoyment  of  the 
lateral  support  will  be  deemed  to  be  open. 
Ibid. 

If^  by  reason  of  excavations  in  the  a^jsceot 
land,  a  house  entitled  to  support  from  such 
land  suffers  injury,  the  owner  of  the  land  is  not 
relieved  from  his  liability  for  damages  by  the 
fact  that  he  has  employed  a  contractor  to  make 
the  excavations,  and  bound  him  by  contract  to 
take  all  necessary  precautions  to  aroid  iiguiy  to 
the  house.    Ibid. 

Lease.    See  Bankruptcy.    Mines. 

Lboact  Dutt.    See  Revenue. 

LicBNSiiro  Act— death  of  licensed  person  during 
continuance  of  licence :  eviration  of  licence : 
application  to  special  sessions :  9  Gea  4.  o.  61. 
ss.  4, 18, 14.  WkiU  T.  The  Justices  of  Coquets 
dale  (M.C.  128),  762 
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excise  licence:   sale  daring  closing  houra: 

87  &  38  Vict.  c.  49.  B.  3.  MarCin  ▼.  Barker 
(M.C.  109),  651 

128  (9  Geo.  4.  c.  61),  s.  14 :  1874  (37  &  88 

Vict,  c  49),  8.  15:  conviction  of  licensed  per- 
son :  application  by  owner  for  authority  to 
carry  on  business :  discretion  of  justices  at 
special  sessions  to  refuse.  /?ea.  y.  The  Jue- 
tioee  of  Hertfordshire,  In  re  Wroughton  and 
Another  (M.C.  121),  762 

LnfrrATiOM.    See  Penalty,  Action  for. 

LimTATioN,  Statutes  of — mortgaae:  ^mortgagee 
out  of  possession  :  foreeiosure :  decree  for  fore^ 
closure  ahsolutey  effect  of:  ejeetmenf] — S.,  in  1856, 
mortgaged  lands  in  fee  to  the  plaintiffs,  and  in 
1859  sold  his  equity  of  redemption  to  the  de- 
fendant. In  1877  the  plaintifb  obtained,  in  the 
usual  course  and  form,  a  foreclosure  decree  ab- 
solute, and  in  1878  brought  an  action  of  eject- 
ment against  the  defendant  The  plaintifb  had 
never  been  in  possession,  and  there  had  been 
no  payment  at  any  time  of  any  principal  or  in- 
terest due  on  the  mortgage,  nor  any  acknow- 
ledgment in  writing  of  their  title  by  the 
defendant: — Held  (reversing  the  judgment  of 
the  Common  Pleas  Division),  that  the  plaintiflfs' 
right  to  bring  the  action  was  not  barred  by 
the  Statute  of  Limitations  (3  &  4  Will.  4.  c.  27). 
Heath  y.  Pugh  (App.),  473 

Liquidation.    See  Sheriff. 

Local  Authority.    See  Corporation. 

Local  OovBRNMnrr.    See  Nuisance. 

Locomotive — tricycle :  highway y  locomotive  on  : 
the  locomotive  act,  1861  (24  #  25  Vict,  c,  70), 
s.  12;  the  locomotives  act,  1865  (28  #  29  Vict, 
c,  83),  ss.  3,  4,  7  .'  the  hightoays  and  locomotives 
{amendment)  act,  1878  (41  ^  42  Vict.  c.  77), 
ss.  28,  29,  38] — A  motor  tricycle  was  capable 
of  being  propelled  by  steam  alone  at  the  rate  of 
ten  miles  an  hour,  but  when  so  propelled  there 
was  no  noise  or  escape  of  steam,  and  nothing 
which  could  frighten  horses  or  cause  danger  to 
the  public  using  the  highway  beyond  any  or- 
dinary tricycle.  The  weight  was  2  cwt.,  and  the 
wheels  having  indiambber  tires  would  not  in- 
jure the  surface  of  the  road.  The  person  riding 
on  the  tricycle  could  work  it  by  his  feet,  either 
independently  of,  or  in  conjunction  with  the 
application  of  the  steam  power,  and  by  an  au- 
tomatic brake  the  machine  could  be  stopped  in 
a  very  few  yards.  On  a  summons  against  the 
rider  for  non-compliance  with  the  rules  and 
regulations  for  the  use  of  locomotives  on  high- 
ways prescribed  by  the  Locomotive  Acts,  1861, 
(865  and  1878,  the  ma^strate  convicted  th^ 


appellant.  On  appeal  it  was, — Held,  that  the 
conviction  was  right,  as  the  tricycle  was  a  loco- 
motive within  the  definition  in  section  38  of  the 
Highways  and  Locomotives  (Amendment)  Act, 
1878  (41  &  42  Vict.  c.  77).  Parkyns  v.  Preist, 
648 

London  Aqrnt.    See  Solicitor  and  Client. 

LoTrsBT.    See  Practice. 


Lunatic.    See  Habeas  Corpus. 

ItfAiNTBNANCB.    See  Champerty. 

Maucb.    See  Corporation.    Sheriff 

Manaqino  Owner.    See  Ship  and  Shipping. 

Mandamus.    See  Corrxtpt  Practices. 

Marine  Insurance — concealment:  material  facts : 
fraudident  declarations  of  value  upon  policies : 
facts  material  to  the  risk :  evidence  for  the  jury] 
— The  defendants  effected  two  open  policies  of 
marine  insurance,  dated  the  Istand  5th  of  October 
respectively,  with  the  plaintiff  and  other  under- 
writers to  follow  other  named  policies  covering 
shipments  of  fruit.  "  to  be  hereafter  declared 
and  valued  as  interest  may  appear,  from  ports 
in  Greece  to  London.  In  an  action  by  the 
underwriters  claiming  a  declaration  that  the 
policies  of  the  1st  and  5th  of  October  were 
obtained  by  fraud  and  concealment  of  material 
facta,  and  to  set  them  aside,  it  was  proved  that 
upon  the  policies  prior  to  the  1st  and  5th  of 
October,  the  defendants  had  declared  shipments 
after  the  arrival  of  the  goods  at  much  smaller 
sums  than  the  value  at  which  the  shipments 
had  been  at  risk  and  insared  by  those  policies. 
The  jury  found  that  those  declarations  were 
made  falsely  and  fraudulently,  and  were  material 
to  the  subscription  of  the  policies  of  the  1st  and 
5th  of  October;  that  the  underwriters  were 
induced  to  subscribe  those  two  policies  by  the 
declarations  of  value  made  by  the  defendants 
upon  the  former  ones  ;  that  the  defendants  con- 
cealed and  abstained  from  declaring  the  amounts 
which  had  been  at  risk  and  insured  by  the  pre- 
vious policies,  and  that  it  was  material  to  the 
risk  taken  by  the  underwriters  to  be  informed 
of  the  matters  so  concealed.  Judgment  having 
been  entered  for  the  plaintiff,  it  was, — Held, 
that  there  was  evidence  for  the  jury  of  such  a 
concealment  of  material  facts  as  would  tend 
directly  to  affect  the  mind  of  a  reasonable 
underwriter  in  determining  him  whether  or  not 
to  underwrite  the  policies  of  the  1st  and  5th  ot 
October,  and  whether  or  not  he  would  accept 
the  premiums  offered ;  that  judgment  was, 
therefore,  rightly  entered  for  the  plaintiff;  and 
Uiat,  fraud  haying  been  proved,  the  defendants 
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were  not  entitled  to  a  retom  of  premiums  paid 
on  the  two  later  policies.  Judgment  of  Fibld, 
J.,  affirmed.  Rivajg  y.  Oeruui  Brathen  f  Co, 
(App.),  176 

Marikb  Inshbancb  (continued) — risk:  attach- 
ment of  policy :  re-insuranoe :  effect  of  where 
voyage  covered  hy  previous  policy  is  completed] 
— The  defendant  underwrote  a  policy  of  in- 
surance of  goods  on  a  voyage  from  Phila- 
delphia to  Kochfort,  "  lost  or  not  lost,"  and  he 
subse<}uently  re-insured  the  same  goods  under 
a  policy  "lost  or  not  lost,"  made  with  the 
plaintiff,  and  describing  the  same  voyage, 
when  the  second  policy  was  made  the  ship  had 
already  arrived  in  safety,  and  her  cargo  had  been 
landed  undamaged,  though  these  fiicts  were 
unknown  to  the  plaintiff  and  defendant.  In 
an  action  to  recover  a  premium  from  the  defen- 
dant as  assured  under  the  second  policy,  it  was, 
— Held  (affirming  the  judgment  of  Lobd  Colb- 
BiDOB,  C. J.),  that  when  the  second  policy  was 
made  the  aefendant  had  an  insurable  interest 
in  the  subject-matter ;  that  the  policy  attached 
to  the  risk  of  the  voyage  insured  bv  the  first 
policy,  and  therefore  that  the  plaintiff  was 
entitled  to  recover.  Bradford  v.  Symondson 
(App.),  582 

—  tear  risks:  valued  policy:  money  paid  by 
state  to  owner  after  destruction  of  caryo :  dif- 
ference between  real  and  insured  value  oj  cargo  : 
right  of  underwriters  to  recover] — The  defendants 
insured  with  the  plaintifb,  by  valued  policies, 
a  cargo  which  was  destroyed  by  the  Alabama 
by  risks  within  the  policies.  The  plaintiffii  paid 
to  the  defendants  the  sum  insured,  which  was 
stated  in  the  policies  to  be  the  value  of  the 
cargo.  The  United  States  Government  having 
received  compensation  from  Great  Britain  for 
damage  caused  by  the  Alabama^  an  Act  of  Con* 
grass  was  passed  constituting  a  Court  to  distri- 
bute the  money  to  claimants  whose  loss  might 
not  be  covered  by  their  insurance.  The  defen- 
dants made  a  claim  for  a  sum  representing  the 
difference  between  the  sum  insured  and  the  real 
value  of  the  cargo.  This  claim  was  allowed  and 
a  sum  of  money  was  paid  to  them.  The  Act 
contained  a  clause  by  which  the  insurers  were 
prevented  from  obtaining  any  money  from  the 
Court,  either  by  applying  in  their  own  names 
or  in  the  names  of  tne  assured.  The  plaintiffii 
sought  to  recover  from  the  defendants  the 
money  received  by  them  from  the  United  States 
Government : — Held  (by  the  Court  of  Appeal, 
dissentiente  Baqoallat,  L.J.),  that  the  plaintifb 
were  not  entitled  to  recover,  that  the  money 
received  by  the  defendants  was  paid  to  them 
as  a  free  gift  and  not  as  portion  of  the  salvage. 
Bumand  v.  Rodocanacki  ^  Co,  (App.),  284 

—  time  freight :  perils  of  the  seas :  option  to 
charterer  to  discharae  ship  if  unseaworthy'] — 
The  Government  cnartered  a  ship  firom  the 
pUintiffs  on  monthly  hire  for  the  space  of  three 


months  ^certain,  and  theneeforwaid  until  the 
Government  should  cause  notice  of  discharge  to 
be  given,  such  notice  to  be  given  when  the  sJiip 
was  in  port  in  the  United  lungdom.  Payment 
was  to  be  made  monthly  during  such  time  as  the 
ship  should  remain  in  the  Government  employ, 
and  should  efficiently  perform  the  service,  one 
month's  freight  to  be  paid  in  advance,  the  second 
payment  at  the  end  <i  two  months,  and  to  be  a 
moiety  of  one  month's  freight.  The  Government 
were  empowered,  if  the  ship  should  become  in- 
capable, to  retain  two  months'  payment,  to  pot 
the  ship  out  of  pay,  or  to  make  an  abatement. 
The  plaintiffii  insured  with  the  defendants,  Ibr 
three  months,  the  ship  and  freight  outstanding 
against  perils  of  the  seas.  The  diip  sailed  on 
the  22nd  of  Febniarv,  one  month's  freight 
having  been  paid  in  advance.  She  struck  on  a 
rock  on  the  21st  of  March,  and  was  so  much 
damaged  as  to  require  repairs.  These  repairs 
were  completed  by  the  14tn  of  May,  but  on  the 
17th  of  April  the  Government  had  discharged 
the  ship  at  the  Cape,  and  put  hor  out  of  pay 
since  the  21st  of  March.  In  an  action  to  recover 
the  two  months'  fre\ghU''HM,  that  the  in- 
surers were  not  liable  to  the  assured,  because 
although  the  policy  included  the  freight  in  ques- 
tion vet  the  loss  was  not  prozimatcdy  caused 
by  the  perils  of  the  sea.  Inmam  f  Co,  v. 
Bischoff  \ky^),  440 


time  policy :  perils   insured   against :    loss 


caused  by  explosion  in  steamer] — Action  by 
the  assured  on  a  time  policy  which  contained 
a  clause  rendering  the  insurers  liable  for 
perils  of  the  seas,  fire  and  all  perils,  losses 
and  misfortunes  that  should  come  to  the  hurt 
of  any  part  of  the  subject  matter  of  the  in- 
surance. The  vessel  insured  was  a  steamer,  and 
was  damaged  by  an  ezplosion  caused  by  the 
bursting  of  the  Ixnler : — Held  (by  the  Court  of 
Appeal),  that  the  assured  were  entitled  to  re- 
cover, for  that  the  policy  covered  the  risk  of 
such  damage  as  that  which  had  occurred.  The 
West  India  and  Panama  TBlegrapk  Co,  (LimJ) 
V.  The  Home  and  Colonial  Marine  Bu,  Co.lUm,) 
(App.),  41 

MaBRiao»— Promise  of.    See  Practice. 

MaBRTBD  WoicAV.    See  Acknowledgment. 

MasTBB  AND  Sbbvamt— oontfrsc^  ofsenries :  weeify 
hiring :  piece  work  :  forfeiture  of  wages:  the  em- 
^^oyere  and  workmen  oc^]— By  section  U  of  the 
Employers  and  Workmen  Act,  1875, "  in  the  case 
of  a  ...  .  woman  subject  to  the  provisioiMi  of 
the  Factory  Acts,  188S  to  1874,  any  tofeitUM 
on  the  ground  of  absence  or  leaving  woric  shall 
not  be  deducted  f^m  or  set  off  agamst  a  daim 
for  wages  or  other  sum  due  for  woA  dona 
before  such  absence  or  leaving  woric,  ezoept 
to  the  amount  of  the  damage  (if  any)  which  the 
employer  ma^  have  sustained  by  reason  of -such 
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absence  or  leaving  work."  The  appellant,  a 
woman  subject  to  Uie  provisions  of  the  Factory 
Act8, 1833  to  1874,  worked  in  a  cloth  factory  on 
the  terms  that  the  employment  should  be  ter- 
minated by  either  party  on  giving  fourteen 
days'  notice,  to  be  given  on  a  Saturday ;  and 
that  any  person  leaving  his  or  her  work  without 
giving  this  notice,  or  before  the  expiration 
thereof^  should  forfeit  or  lose  all  wages  then  due 
or  earned  or  unpaid.  The  appellant  was  paid  for 
each  piece  of  work  done,  the  practice  being  that 
all  the  work  completed  was  carried  into  the 
warehouse  and  booked  up  at  three  o'clock  on 
Wednesday,  and  paid  for  on  the  Saturday  fol- 
lowiuji:,  work  done  after  three  o'clock  being 
carried  forward  to  the  following  week.  The  ap- 
pellant  left  her  work  without  notice  before  three 
o'clock  on  a  Wednesday,  having  carried  in  the 
work  she  had  completed  up  to  twelve  o'clock. 
No  damage  was  caused  to  her  employer  by 
reason  of  her  so  leaving.  On  a  complaint 
made  by  her  in  order  to  recover  for  the  work  so 
carried  in.  Justices  stated  a  case  setting  out  the 
foregoing  facts,  and  containing  a  finding  that 
she  was  employed  on  a  weekly  hiring : — Held 
(reversing  the  judgment  of  the  Queen's  Bench 
Division),  that  the  appellant  was  employed  to 
do  piece  work,  and  not  on  a  weekly  hiring; 
that  the  price  of  the  work  was  due  when  she 
left  her  employment,  so  that  section  11  applied 
to  prevent  a  forfeiture ;  and  therefore  that  she 
was  entitled  to  recover.  (Per  Brett,  L.J.,  and 
Cotton,  L.J.),  where  there  is  a  weekly  hiring, 
and  the  operative  leaves  work  before  the  end  of 
the  week,  no  wages  are  "  due"  within  section 
11,  which,  therefore,  does  not  apply.  Gregton 
V.  Wat8(m{Z\  Law  Times  Rep.  N.S.  143)*  dis- 
tinguished.   Warburton  v.  Heyworth  (App.),  137 


negligence:  scope  of  authority] — The  plain- 


ti£b,  booksellers,  occupied  the  basement  of  a 
house,  and  the  defendants,  a  firm  of  solicitors, 
occupied  the  floor  above.  Water  overflowing 
from  a  lavatory  in  the  private  room  of  one 
of  the  defendants,  escaped  through  the  floor 
to  the  basement  below,  injuring  the  plaint ifib' 
stock-in-trade.  The  overflow  was  caused  by  a 
clerk  of  the  defendants',  who,  after  the  defen- 
dant W.  hiid  left  for  the  day,  had  gone  into  the 
private  room  to  use  the  lavatory,  and  had  left 
the  tap  open.  The  clerk  had  no  right  to  use  the 
lavatory,  and  no  business  to  go  into  the  private 
room  after  the  defendant  W.  had  left,  and  the 
defendant  W.  had  given  orders  to  this  effect: 
— Held,  that  the  defendants  were  not  liable,  for 
that  the  act  of  the  clerk  was  not  incidental  to 
his  employment,  and  he  was  not  acting  within 
the  scope  of  his  authority.  Stevens  v.  Wood- 
ward, 231 

—  contract :  breach  :  contract  to  render  exclusive 
personal  service:  action  for  procuring  breach  of 
contract  with  employer,  wkm  maintainable] — 
F.  contracted  to  make  and  glaze  bricks,  &c.,  at 
agreed  prices,    inr    the    plaintiff  exclusively, 

Vol.  60.— Q.B.,  O.P.  &  EzcB.,  Index. 


during  a  period  of  flve  years : — Held  (by  Lobd 
Sblbobitv,  L.C.,  and  Bbbtt,  L.J.,  Lobd  Cois- 
BiDOK,  O.J.,  dissenting),  that,  the  contract  being 
for  exclusive  personal  service,  the  plaintiff 
could  maintain  an  action  against  the  defendant 
for  maliciously  procuring  F.  to  break  it,  not- 
wirhbtanding  that  the  strict  relation  of  master 
and  servant  did  not  exist  between  the  plaintiff 
and  F.  Judgment  of  the  Queen's  Bench  Divi- 
sion affirmed.  Lumley  v.  Oye  (2  £.  &  B.  216 ; 
22  Law  J.  Rep.  Q.B.  468)  followed.  Bowen 
V.  Hall  (App.),  806 

Matob's  Court.    See  Prohibition. 

MxBCHiLNT  Shippino.    See  Bill  of  Lading.    Ship. 

MBTROPOuTAir  Board  of  Wobks.  See  Negli- 
gence. 

Mbtbopolffan  BuiLDiNO  Act,  1866  (18  &  19 
Vict,  c  122),  ss.  72,  73,  97 :  dangerous  struc- 
ture :  party  wall :  expenses  of  securing  dan- 
gerous structure,  how  estimated :  liability  of 
one  owner  of  party  wall.  Debenham  v.  The 
Metropolitan  Board  of  Works  (M.C.  29),  226. 

Mktbofolitan  Burial  Act.    See  Grave. 

Mbtbopoutax  Managembict  Acts  (18  &  19 
Vict  c.  120;  26  &  26  Vict.  c.  102:  contribu- 
tion towards  a  new  street:  "house  and  land"  : 
dissenting  chapel.  Caiger  v.  The  Vestry  of  St, 
Mary,  Islington  (M.C.  69),  607 


See  Negligence. 


MiNBS — *'  High  Peak  "  mining  customs :  buildings 
erected  for  mining  purposes:  right  to  retnove: 
14  ^  16  Vict,  e,  94]— By  certain  customs  es- 
tablished as  law  by  statute,  miners  in  a  certain 
district  have,  on  fuUowing  certain  procedure,  a 
right  paramount  to  the  title  of  the  landowner 
to  enter  and  work  for  ore,  and  to  impose  on  the 
surface,  for  the  purposes  of  mining  operations, 
pursuant  to  the  customs,  the  burden  of  carrying 
such  buildings  and  machinery  as  may  be  neces- 
sary. In  such  a  case  the  miner  is  not  tenant 
to  the  landowner,  and  neither  the  doctrine  of 
waste  nor  the  law  of  fixtures  as  between  land- 
lord and  tenant  applies ;  but  the  miner  has  an 
easement  over  the  land  to  put  on  it  for  mining 
purposes  what  buildings  he  pleases,  and  he  has 
also  a  right  to  remove  those  buildings  at  the 
close  of  his  mining  operations  within  a  reason- 
able time,  and  before  anything  has  occurred 
which  nould  make  him  a  trespasser  on  the 
land.     Wake  v.  Hall  (App.),  646 

mining    lease:    damage     to   surface]^The 

mines  under  certain  lands  were  demised  to  D., 
who  covenanted  to  work  them  "  in  the  usual  and 
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most  approved  way  in  which  the  same  is  per- 
formed m  other  works  of  the  like  kind  in  the 
county  of  Or"  The  surface  was  let  upon  build- 
ing leases  to  T.,  reserving  the  minez^s  to  the 
lessor,  with  power  to  enter  upon  the  land  for 
the  purpose  of  working  the  mines  and  to  erect 
buildings,  &c.,  "  and  do  and  execute  all  such 
other  acts,  works  and  things  upon,  in  or  under 
or  above  the  said  premises  as  shall  be  necessary 
or  convenient  for  working  and  carrying  away 
the  same/'  making  compensation  "for  all  damage 
occasioned  by  the  exercise  of  the  rights  hereby 
reserved  " : — Held,  that  by  the  "  usual  and  most 
approved  manner  of  working"  in  the  county 
of  G.  was  not  meant  such  a  mode  of  working  as 
would  let  down  the  surface,  and  that  the  lessee 
was  not  thereby  absolved  from  the  obligation 
to  support  the  surface.  Held  also,  that  the 
reservation  in  the  building  leases  did  not  in- 
clude the  right  to  let  down  the  surface.  Davis 
V.  Trehartuf  iR.L.l  665 

See  Statutory  Daty. 

MiSTAXB  OF  FjLCT.    See  Money  Paid« 

MoNBT  Paid  under  Mistake  of  Fact — impombilUy 
of  restoring  parties  to  original  positt^m] — The 
plaintiff,  an  occupier  of  land  subject  to  tithe 
rent-charge,  made  over  payments  to  the  defen- 
dants, as  owners  of  the  rent-charge,  under  mis- 
take of  fact,  supposing,  without  enquiry,  that  the 
amounts  claimed  in  notices  served  upon  him  by 
the  defendants  were  correct,  whereas  such 
amounts  erroileously  included  rent-charge  on 
land  not  in  his  occupation.  When  the  plaintiff, 
having  discovered  the  mistake,  claimed  repay- 
ment, the  time  for  levying  the  rent-charge  upon 
the  land  actually  liable  thereto  had  run  out,  so 
that  the  defendants  had  lost  all  remedy  for  the 
non-payment  of  it : — Hdd,  that  the  plaintiff  was, 
nevertheless,  entitled  to  recover  from  the  de- 
fendants the  amounts  which  he  had  paid  them 
by  mistake.  Ihvrrant  v.  The  Ecclesiastical  Com' 
missUmers/or  ESngland  and  Wales,  80 

Monition.    See  Ecclesiastical  Court. 

MoBTOAOB.  See  Building  Society.  Chose  in  Ac- 
tion.   Limitation. 

MoRTOAQBs.    See  Statutory  Duty. 

Municipal  Cospobation — ^power  of  mayor  to  act 
as  justice  of  peace  for  borough :  5  dr  6  Will.  4. 
c.  76  (municipal  corporation  act,  1836),  s.  67: 
illegal  contract :  indemnifying  bail :  recovering 
back  money  paid  as  security  to  bail.  Wilson  v. 
Strugnell  (M.C.  146),  779 

Municipal  Ejjktion  —  pra^^ice  :  nUerloeftiory 
order :  appeal :  mayor :  respondent :  conduct  of 
returuinff  officer]— Aa  appeal  lies  from  an  order 


of  a  Divisional  Court  on  an  inteilocatoiy 
question  with  regard  to  a  municipal  election 
petition.    Harmon  v.  Park  (App.),  227 

By  the  Corrupt  Practices  (Municipal  Elections) 
Act,  1872  (36  &  86  Vict.  c.  60),  s.  2,  *'Betoni- 
ing  officer  means  a  person  under  whatever  de- 
signation presiding  at  an  election."     Ibid. 

By  section  13,  sub-section  6,  "Where  a  petition 
complains  of  the  conduct  of  a  returning  officer 
he  shall  be  deemed  to  be  a  reapondent."    Ibid. 

The  mayor  of  a  borough,  divided  into  wards, 
decided,  under  38  &  39  Vict.  e.  40.  s.  1.  sub-a.  S, 
that  one  of  two  candidates  for  the  office  of  town 
councillor  for  one  of  the  wards  was  disqualified, 
and  the  other  was  declared  to  be  elected.  The 
defeated  candidate  petitioned,  making  the  mayor 
a  respondent.  On  application  to  st^nke  out  the 
mayor's  name, — Held  (by  Lobd  Sklbobnb,  L.C., 
and  Bbbtt,  L.J.),  that  the  mayor  was  not 
returning  officer.  (Baqoallat,  L.  J.,  doubting.) 
Held  (by  the  whole  Court),  that,  if  the  mayor 
were  returning  officer,  the  petition  questioning 
his  decision  did  not  complain  of  his  conduct 
within  section  13,  sub-section  6,  and  therefore 
he  was  wrongly  made  respondent.  Decision  of 
the  Common  Pleas  Division  (Ante,  p.  186)  re- 
versed.   Ibid. 


—  nomination  of  counciUor:  form  of  nonii- 
nation:  subscription  of  proposer  and  seeonder, 
when  to  be  made:  assenting  burgesses,  ufken 
to  sign:  38  f  39  Vict,  c.  40  {mumieipal 
elections  act,  1876),  s.  1.  stib-s.  2] — It  is  re- 
quired by  the  Mtmidpal  Elections  Act,  1876, 
that  every  candidate  at  a  municipal  election 
shall  be  nominated  in  writing,  and  that  the 
writing  shall  be  subscribed  by  two  enrolled 
burgesses  as  proposer  and  seconder,  and  by 
eight  others  as  assenting  to  the  nomination. 
At  a  ward  election  a  candidate  was  nominated 
by  a  proposer  and  seconder,  who  signed  tha 
paper,  as  did  also  eight  others,  as  assenting  to 
the  nomination.  After  delivery  to  the  town 
clerk,  another  duly  enrolled  burgess  substituted 
his  name  for  that  of  the  proposer  on  the  paper, 
thinking  that  the  latter  was  not  qualified,  but 
without  consulting  him  or  the  assenting  bur- 
gesses : — HM,  that  the  nomination  was  invalid. 
Harmon  v.  Park,  776 


Navioablb  Bivbb.    See  Trespass. 

Nbcbssabibb.  See  County  Court.  Ship  and  Ship- 
ping. 

Nbouobncb — horse  bolting  without  ossiamMe  eaase] 
— ^A  horse  being  driven  in  a  public  thorough&re, 
suddenly,  and  from  no  apparent  or  assignable 
cause,  bolted,  and  notwiUistanding  the  effiirts 
of  the  driver,  who  was  not  shewn  to  be  lackipg 
in  skill,  became  totally  unmanageable  and  eauM 
injury  to  plaintiff: — Held,  that  there  was  no 
evidence  for  the  jury.  Held,  further,  that  there 
was  no  evidence  of  negligence  for  the  jury  aridng 
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£rom  the  fact  that  the  horse  cast  a  shoe  directly 
after  he  bolted,  and  that  the  driver  did  not 
call  out  or  give  any  warning.  Hammick  t. 
White  (11  Com.  B.  Rep.  N.S.  5B8;  31  Law  J. 
Rep.  G.P.  129)  confirmed.  Manzoni  v.  DouglaSf 
289 


—  householder :  defective  railings :  injury  to 
child  in  charge  of  his  sister :  trap] — ^The 
plaintiff,  a  boy  of  four  years,  accompanied  his 
sister,  who  was  going  on  business  to  the  defen- 
dant's house.  A  flight  of  steps,  protected  on 
either  side  by  railings,  led  up  to  the  front  door. 
One  of  these  railings  had  been  for  some  time 
displaced,  leaving  a  gap  of  eighteen  inches  be- 
tween the  rails  on  either  side  of  it.  Across  this 
gap  rope  had  been  interlaced,  but  had  worn 
away  and  had  not  been  renewed.  The  sister 
had  frequently  been  to  the  house,  and  had 
shortly  before  noticed  that  the  rail  was  missing. 
On  the  day  in  question  the  sister  went  up  the 
steps,  but  the  plaintiff  in  following  fell  through 
the  gap  and  was  injured : — Held,  that  the  plain- 
tiff could  maintain  no  action  against  the  de- 
fendant for  the  ii\jury  he  had  sustained,  as  the 
only  duty  on  the  part  of  the  defendant  towards 
him  was  to  take  care  that  there  was  no  concealed 
danger,  and  of  this  there  was  no  evidence. 
Burchell  v.  Hickisson,  101 


damage    caused     by    discharge    of   water 


from  sewer:  continuous  rait^fall :  act  qf  God 
liability  of  metropolitan  board  of  works  for 
damage  caused  ^  sewer :  18  ^  19  Viet, 
c.  120  (metropolis  management  act,  1855), 
ss,  135  and  1361— The  Metropolitan  Boaid  of 
Works,  under  the  powers  of  the  Metropolis 
Management  Act,  1855,  constructed  a  sewer 
draining  a  large  area,  with  an  outfall  into  a 
creek  of  the  Thames.  At  the  outfall  were 
gates,  which  were  ordered  to  be  opened  when 
the  water  in  the  sewer  rose  to  a  certain  height. 
A  heavy  but  not  unprecedented  rainfall  filled 
the  sewer  to  the  marked  height,  and  the  gates 
were  opened.  The  rainfall  continued  to  in- 
crease, and  the  rush  of  water  from  the  sewer 
drove  barges  from  their  moorings  in  the  creek, 
and  against  a  wharf,  which  was  pai]|^  swept 
away,  the  barges  being  also  injured.  The  sewer 
was  properly  constructed,  and  it  was  absolutely 
necessary,  in  order  that  it  should  not  cause 
enormous  damage  throughout  the  area  which  it 
was  constructed  to  drain,  that  it  should  be 
relieved  in  time  of  heavy  rain  by  the  opening 
of  the  gates.  When,  under  such  circumstances, 
the  gates  were  once  opened  it  was  impossible  to 
close  them  until  the  rush  of  water  should 
cease.  On  action  by  the  owner  of  the  wharf 
and  barges  for  damages  against  the  board, — 
Held  (by  Lobo  Colsbii>ob,  C.J.),  first,  that  the 
injury  was  the  natural  and  direct  result  of  the 
act  of  the  defendants  in  opening  the  gates,  and 
was  not  occasioned  by  the  act  of  God,  so  as  to 
relieve  them  f^rom  liability  on  that  ground; 
Moondly,  the  discharge  of  the  water  being  the 


act  of  the  defendants  themselves,  and  the  rain 
not  being  unprecedented,  the  defendants  were 
prima  facie  liable  for  damage  caused  by  the 
escape  of  the  water  within  the  rule  laid  down 
in  Bylands  v.  Fletcher  (37  Law  J.  Rep.  H.L. 
Cas.  lAl) ;  thirdly,  the  defendants  were  ez- 
'cosed  from  their  prima  facie  liability,  because 
what  happened  was  the  inevitable  result  of 
what  Parliament  authorised  them  to  do  in 
making  and  maintaining  the  sewer.  Dixon  y. 
The  Metropolitan  Board  of  Works,  772 


See  Master  and  Servant.  Railway  Company. 
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Nbw  Zsllasd,    See  Acknowledgment. 

NoMiNATXOK,  Fork  of.    See  Municipal  Election. 

Nonsuit.    See  County  Court. 

NoTiCB.    See  Bankruptcy. 

NovBLTT.    See  Patent. 

T^vi&kscE— statutory  authority  to  establish  hoS' 
pitals:  power  of^ statutory  superior  to  sanction 
an  act  resulting  in  a  nuisance :  authority  given 
by  statute,  how  to  be  pursued :  liability  /or  nui^ 
sance  of  local  authority  acting  under  direction 
of  local  government  hoard:  small-pox  asylum 
under  metropolitan  poor  act] — The  appellants, 
a  body  incorporatea  under  the  Metropolitan 
Poor  Act,  1867,  erected  a  small-pox  hospital 
under  powers  conferred  by  that  Act,  and  with 
the  sanction  of  the  Local  Government  Board. 
Li  an  action  for  an  injunction  and  damages  by 
occupiers  of  neighbouring  houses,  it  was  found 
by  a  jury  that  the  hospital  was  a  nuisance  : — 
Held  (affirming  the  judgment  of  the  Court  of 
Appeal),  that  the  Metropolitan  Poor  Act,  1867, 
did  not  authorise  the  appellants  to  create  a 
nuisance,  whether  with  or  without  the  sanction 
of  the  Local  Government  Board.  The  Managers 
of  the  Metropolitan  Asylums  District  y.  aiU 
(H.L.),  353 

Obdbb  XIV.    See  Practice. 

OwNKB.    See  Shipping. 

Pabt.tamkwt — county  vote:  12/.  occupier  omitted 
from  list :  proof  of  notice  of  claim] — ^The  re- 
vising hamster  is  entitled  under  sections  37  & 
38  of  6  Vict,  c  18  to  require  proof  that  a  per- 
son, who  claims  in  consequence  of  the  omission 
of  his  name  from  the  12f.  occupiers'  list,  gave 
due  notice  of  his  claim  to  be  inserted  in  such 
list.  The  fact  that  the  overseers  have  inserted 
his  name  in  the  list  of  claimants  for  that  fran- 
diise  is  not  sufficient  proof  that  he  has  given  due 
notiee  of  claim.    la  re  Sa(«!  (App.),  113 
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Pabuaioent  (continued) — county  vote :  land  occu- 
pied  together  with  house  in  a  borough:  rrform 
act] — ^The  object  of  sections  24  and  25  of  the 
Beform  Act,  bj  which  a  person  entitled  to  vote 
for  a  boroQgh  in  respect  of  a  bouse,  &c.,  shall  not 
be  entitled  to  Tote  for  the  county  in  respect  of  any 
land  occupied  by  him  together  with  such  house, 
&c.,  is,  that  a  borough  voter  shall  not  utilise  any 
land  occupied  by  him  as  part  of  the  occupation 
of  the  house,  in  order  to  obtain  a  vote  for  the 
county.  Where  a  tenant  in  occupation  of  land 
within  a  borough  of  sufficient  value  to  confer  a 
county  vote,  by  a  separate  taking  became  tenant 
and  occupier  of  a  dwelling-house  within  the 
borough,  which  was  totally  distinct  and  separate 
from  the  land,  he  was  bold  to  be  entitled  to  a 
county  vote  for  the  land,  and  was  not  restricted 
to  his  borough  vote  for  the  house,  though  both 
tenancies  were  under  the  same  landlord. 
Saunders  t.  Searson,  Saunders  v.  Smith  (App.), 
117 

Collins  V.  Thomas  (12  Com.  B.  Hep.  639  ;  22  Law 
J.  Rep.  C.P.  38) ;  Capell  v.  Aston  (8  Com.  B. 
Hep.  1 ;  19  Law  J.  Bep.  C.P.  28).    Ibid. 

election  petition  :  costs  as  to  witnesses :  par- 

liamentary  elections  aetf  1868  (31  ^  32  Vict,  c, 
125),  ss,  34  and  41] — In  taxing  under  the  Pto- 
liamentary  Elections  Act,  1868  (31  &  32  Vict 
c.  125),  8.  41,  costs  between  the  parties  to  an 
election  petition  under  that  Act,  the  Master 
disallowed  part  of  what  had  been  allowed  by 
certificate  of  the  Registrar  under  section  34 
for  the  reasonable  expenses  of  witnesses,  and 
in  particular  taxed  the  allowance  per  diem  to 
certain  witnesses  down  to  a  smaller  sum.  Upon 
application  to  review  the  taxation, — Held,  that 
the  Master  was  not  bound  by  the  certificate 
of  the  Registrar.  M'Laren  v.  Home.  Berwick- 
upon-Tweed  (Borough)  Election  Petition,  658 

See  De&mation. 


Pabliambntary  Oaths  Act— promissory  oaths 
act :  evidence  amendment  act :  right  of  a  member 
of  parliament  to  affirm  instead  of  taking  the 
oath :  venaltg  for  sitting  without  taking  the 
oath:  og  whom  to  be  recovered] — Members  of 
the  Houses  of  Parliament  are  required  by  29 
Vict.  c.  19  to  take  an  oath  before  sitting  or  voting, 
and  section  5  provides  that  if  any  member  of 
the  House  of  Peers  votes  or  sits  without  taking 
the  oath,  he  shall  be  subject  "  to  a  penalty  of 
500/.  to  be  recovered  by  action  in  one  of  Her 
Majesty's  Superior  Courts  at  Westminster,  and 
that  if  a  member  of  the  House  of  Commons  votes 
or  sits  without  taking  the  oath,  he  shall  be 
subject  to  a  like  penalty."  By  section  4, 
"  Quakers  and  every  other  person  for  the  time 
being  by  law  permitted  to  make  a  solemn  affirm- 
ation or  declaration  instead  of  taking  an  oath," 
may  on  taking  their  or  his  seat  in  Parliament 
make  an  affirmation  in  a  form  prescribed  by  the 
Act,  instead  of  taking  the  oath.  The  Evidence 
Amendment  Act,  1869  (32  &  33  Vict.  c.  68), 


provides  that  a  person  called  to  give  evidence 
in  a  Court  of  justice  shall,  if  he  objects  to  take 
an  oath,  and  if  the  presiding  Judge  is  satisfied 
that  the  taking  of  an  oath  would  have  no  bind- 
ing effi)Ct  upon  his  conscience,  make  a  promise 
and  declaration  instead.  To  an  action  by  a 
common  informer  for  a  penalty  alleged  to  hare 
been  incurred  by  the  defendant,  a  member  of  the 
House  of  Commons,  who  had  sat  and  voted  with- 
out having  taking  the  oath,  the  defendant 
pleaded  that  he  was  a  person  on  whose  con- 
science an  oath  would  have  no  binding  effect, 
and  that  he  had  made  an  affirmation  pursuant 
to  the  provisions  of  the  Parliamentary  Oaths 
Act,  1866.  The  plaintiff  demurred  :—£fe2(2  (hj 
the  Court  of  Appeal),  that  the  penalty  could 
be  recovered  by  a  common  informer ;  that  the 
defendant  was  not  entitled  to  make  an  affirm- 
ation instead  of  taking  the  oath  ;  and  that  the 
provisions  of  the  Evidence  Amendment  Act, 
1869  (32  &  33  Vict,  c  68),  are  confined  to 
witnesses,  and  do  not  apply  to  the  taking  an 
oath  by  members  of  Parliament  as  a  quaUJSes- 
tion  for  sitting  in  either  House,  darke  J, 
Bradlaugh  (App.),  842 

Pabol  Agbbbmemt.    See  Bill  of  Exchange. 

Pabties.    See  Practice. 

Pabtkbbshif.    See  Practice. 

Pabtt  Obibvbd.    See  Penalty,  Action  for. 

Passbmgbb  Dutt.    See  Revenue. 

Patkwt  —  infringement  cf  ^patent  rights:  com- 
bination  of  prior  inventions:  novelty] — The 
plaintiffs  brought  an  action  to  recover  damages 
for  the  infringement  by  the  defendants  of  letters 
patent  granted  to  the  plaintifi^  in  1874,  for  an 
invention  of  improvements  in  interlocking  ap- 
paratus for  railway  points  and  signals.  The 
invention  in  respect  of  which  the  patent  had 
been  granted  was  the  combination  of  two  prior 
inventions,  which  the  defendants  proved  any 
person  of  ordinary  knowledge  on  the  subject 
would  be  able  to  effect  by  only  placing  the 
two  inventions  side  by  side,  without  making 
any  further  experiments  or  gaining  any  further 
information: — Held,  that  the  plaintiflfs  inven- 
tion was  not  of  sufficient  noyelty,  and  did  not 
require  such  an  amount  of  skill  and  ingenoity  as 
to  render  it  the  proper  subject  of  a  patent. 
Saxbyy.  The  Gloucester  Waggon  Co.  (Xm.),  577 

,  Use  of.    See  Tramways. 


Patient  and  Medical  Man.  See  Undue  Influence. 

VKSkvn—  action  for :  limitation:  **  party  grieved*: 
common  informer:  goldsmith^  company:  ooum- 
terf^  hall  marks:  81  BSie,  e.6.  3.6:  3  #  4 
mil.  4.  c.  42.  #.  8 .  7  #  8  Vict.  c.  22.  s.  8]— An 
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action  by  an  officer  of  one  of  the  Companies  of 
Goldsmiths,  suing  for  penalties  under  section  3 
of  the  7  &  8  Vict.  c.  22,  is  not  an  action  by  a 
"party  grieved,"  within  3  &  4  Will.  4.  c  42. 
s.  3,  and  consequently  can  be  brought  more  than 
two  years  after  the  cause  of  action  accrued ; 
nor  does  the  limitation  of  one  year  imposed 
upon  informers  suing  for  penalties  by  the  31 
Eliz.  c.  5.  s.  5  apply  to  such  an  action.  Judg- 
ment of  the  Queen's  Bench  Division  (reported 
Ante,  p.  9)  reversed.  Robinson  v.  Gurry  (App.), 
661 

See  Parliamentary  Oaths  Act. 

PuczAircB,  Lord.  See  Public  Worship  Regulation 
Act. 

Pbrils,  Insurance  against.  See  Marine  Insurance. 

— —  OF  THB  Sjus.    See  Marine  Insurance. 

PiBJUBT.    See  Criminal  Law. 

PiLOTAOB.    See  Shipping. 

Plradino — set-off:  joit^t  and  several  covenant : 
debt  due  to  co-surety] — To  an  action  on  a  cove- 
nant by  the  defendant  to  discharge  certain 
liabilities  incurred  by  the  plaintiff,  the  defendant 
pleaded  that  he  had  entered  into  the  covenant 
jointly  and  severally  with  one  Wilson,  that  a 
debt  exceeding  the  amount  of  the  plaintiff's 
claim  was  owing  by  the  plaintiff  to  Wilson, 
and  that  Wilson  had  assigned  this  debt  to  him- 
self and  the  defendant  in  equal  shares  as  tenants 
in  common.  To  one  moiety  of  the  plaintifi^s 
claim  the  defendant  claimed  to  set  off  his  share 
of  the  plaintifi^s  debt  to  Wilson,  and  to  the 
other  moiety  of  the  plain  tiff's  claim  the  defendant 
claimed  to  set  off  the  other  share  of  Wilson's 
debt  on  the  ground  that  he  was  entitled  to  be 
exonerated  by  Wilson  and  to  call  on  him  to 
contribute  in  equal  shares  to  the  payment  of  the 
plaintiff's  claim : — Held,  that  the  defence  shewed 
no  right  of  setroff  or  counter-claim  and  was  no 
answer  to  the  plaintiff^s  claim.  Bowyear  y. 
Pawson,  495 

See  Company.    Practice. 

Plkdob.    See  Bill  of  Lading. 

Policy — insurance  against  fire  :  wilful  destruction 
of  property  by  V3\fe  of  assured:  rights  of  in- 
surers :  action  founded  on  fdony] — An  insurance 
company  had  granted  a  Are  policy  to  S.,  and 
during  the  currency  of  the  policy  S.'s  wife 
felonioosly  burnt  the  property  insured.  The 
company,  not  admitting  any  claim  on  the  poli^, 
brought  an  action  against  8.  and  his  wife  for 


the  damage  done  by  the  act  of  the  wife: — 
Held,  first,  that  the  action  could  not  be  main- 
tained as  the  insurer  has  no  rights  other  than 
those  of  his  assured,  and  can  only  enforce 
those  in  the  name  of  the  assured,  and  after  ad- 
mitting the  claim  on  the  policy  ;  secondly,  that 
the  action  to  recover  damages  for  a  wrongful 
act  amounting  to  a  felony  was  maintainable 
without  shewing  that  the  felon  had  been  prose- 
cuted. The  Midland  Counties  Ins,  Co.  v.  Smith, 
329 
Semhle,  that  a  felonious  burning  by  the  wife  of  the 
assured  without  his  privity  is  covered  by  the 
ordinary  fire  policy.    Ibid. 

Policy,  Constbuctioic  of.    See  Insurance. 

PooB  Law — divided  parishes,  &c.,  act,  1876  (39 
&  40  Vict,  c  61),  s.  34:  residence:  order  of 
removal  made  without  corroborative  evidence : 
appeal  to  sessions :  fresh  evidence  on  appeal : 
jurisdiction  of  sessions.  Reg.  ▼.  Ths  Quardians 
of  the  Abergavenny  Union  (M.C.  1),  101. 

—  maintenance  of  grandchild :  coverture : 
married  woman  having  separate  property: 
statutes  43  Eliz.  c.  2.  s.  7  and  33  &  34  Vict. 
c.  93.  ss.  13  and  14.  Coleman  v.  The  Church' 
wardens  and  Overseers  of  Birmingham  (M.C. 
92),  664 


rate :  appeal  to  (jnarter  sessions :  notice  of 


appeal :  reasonable  time :  17  Geo.  2.  c.  38.  s.  4 ; 
12  &  13  Vict.  c.  46.  s.  1.  Reg.  v.  The  Justices 
of  Surrey  (M,.C.  10),  136 


rateable  occupation :  sale  of  grass :  licence 


of  exclusive  pasturage  for  ten  months.     Mogg 
V.  The  Overseers  of  YaUon  (M.C.  17).  170 


the  rating  act,  1874  (37  &  38  Vict.  c.  64), 


s.  4,  sub.-s.  (a) :  valuation  of  land  usM  as  a 
plantation:  assessment  of  sporting  rights. 
Eyton  V.  The  Overseers,  ^c,  ofMold^.C,  39), 
321 


rating :  statute  6  &  7  Will.  4.  c.  96.  s.  6 : 


special  sessions :  right  of  appeal  by  assessment 
committee  against  order  of  special  sessions: 
union  assessment  committee  act,  1864  (27  & 
28  Vict.  c.  39),  s.  2.  Reg.  v.  The  Justices  of 
Montgomeryshire  (M.O.  62),  403 


refreshment  contractor:    quarter  sessions: 


appeal  against  assessment:  admissibility  of 
evidence:  annual  value  less  than  rent:  case 
stated  by  sessions :  costs :  removal  of  order 
without  certiorari:  summary  jurisdiction  act, 
1879  (42  &  43  Vict  c  49),  s.  40:  rules  of 
court,  1880 :  order  LXII.  Clark  v.  T%e  Assess- 
nunt  Committee  of  the  Alderbury  Union  and 
Others  (H.C.  88),  S06 
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queen's  bench,  common  pleas  and  exchequer, 
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PooB  Law  (continued) — settlement :  residence  for 
three  years:  "parish":  39  &  40  Vict.  c.  6L 
8.  34.  PUnnesgate  Union  v.  West  Ham  Union 
(M.C.  61),  446 

_  settlement :  children  under  sixteen :  39  & 
40  Vict.  c.  61.  s.  3d.  HoUinghoume  Union  y. 
West  Ham  Union  (M.C.  74),  644 

^-^  settlement:  irremovability:  penitentiary  sup- 
ported by  subscriptions:  bona  fide  charitable 
gift :  64  Geo  3.  c.  170.  s.  6 ;  9  &  10  Vict  c  66. 
s.  1 ;  39  &  40  Vict.  c.  61.  s.  34.  Fvlham  Union 
V.  Isle  of  Thanet  Union  (App.)  (M.C.  101),  644 

settlement :    illegitimate   children :    subse- 

quent  marriage  of  mother:  derivative  set- 
tlement: 39  &  40  Vict.  c.  61.  s.  35  :  retrospec- 
tive effect  Fulham  Union  v.  Portsea  Union 
(M.C.  144),  779 

PosTMASTKB-QiunfiAAL.    See  Telegraphs. 

pBAcncB — action  for  therecovery  of  land:  pleading : 
rules  of  court] — Under  the  Rules  of  Court,  Order 
XIX.  rule  16,  the  mere  statement  by  a  defen- 
dant to  an  action  for  the  recovery  of  land  that 
he  is  in  possession,  puts  the  plaintiff  to  the 
proof  of  his  case.  So  held  by  the  Court  of 
Appeal.   Danford  v.  M*Anultg  (App.),  294 

appeal:    public    health    act,   1876  (38  & 

39  Vict  c.  66),  ss.  91,  94,  96,  96,  261 :  appeal 
firom  order  of  justices  to  abate  nuisance: 
"  criminal  cause  or  matter'* :  the  judicature  act, 
1873,  s.  47.  Ex  parte  Whitchurch;  in  re  An 
order  made  by  Justices  of  Nottingham  (M.C. 
99),  664 

attachment  of  debts :  garnishee  order :  part- 
nership firm  :  rules  of  court] — A  garnishee  order 
will  not  be  granted  on  partners  in  the  name  of 
their  firm.     Walker  v.  Books,  470 

award:  costs  to  follow  event:  meaning   of 

"  event  "1 — Where  costs  are  to  follow  the  event 
the  word  should  be  read  distributively,  as  if  it 
were  "  events."  Where  an  action,  in  which  the 
defendant  counter-claimed,  and  all  matters  in 
difference  were  referred  by  an  order  providing 
that  costs  should  follow  the  event,  unless  other- 
wise ordered,  and  the  arbitrator  awarded  that  a 
certain  balance  was  due  firom  the  plaintiff  to 
the  defendant, — Held  (affirming  the  judgment 
of  the  Queen's  Bench  Division),  that  the  ar- 
bitrator ought  to  have  found  the  issues  speci- 
fically, and  that  the  award  must  be  referred 
back  to  him  for  that  purpose.  EUis  v.  Desilva 
(App.),  328 

bringing  in  third  party:  position  of  third 

party  when  the  whole  matter  cannot  be  disposed  of 
by  one  trial :  judicature  act,  1873,  s,  2A:,sub-s,  3.* 
rules  of  court t  order  XV L  rules  17  and  18] — 


In  an  action  against  the  defendants  for  breach 
of  contract  they  served  P.,  as  third  party,  with 
a  notice  under  rule  18  of  Order  XVL  The  de- 
fendants then  applied  to  the  Oonrt  to  gire 
directions  as  to  mode  of  trial ;  but  the  Couit 
held  that  the  matters  could  not  all  be  decided 
at  one  trial,  and  declined  to  give  any  directioDS. 
Pleadings  having  been,  by  direction  of  the 
Queen's  Bench  Division,  delivered  between  the 
defendants  and  the  third  party,  the  defendants 
then  gave  the  third  party  notice  of  trial,  the 
action  between  the  plaintiff  and  the  defendants 
having  been  already  tried : — Held  (affirming  the 
judgment  of  the  Queen's  Bench  Division),  that 
as  the  Court  had  decided  that  all  the  questions 
could  not  be  determined  in  one  trial,  the  third 
party  ought  to  be  dismissed  from  the  acti(Hi, 
and  that  the  notice  of  trial  should  therefore  be 
set  aside.  Schneider  v.  Bait  j-  Co.  Pampas 
{third  party\  (App.),  626 

-^ costs:  claim  and  counter^daim :  rules  of 
court] — In  an  action  for  a  liquidated  money 
claim,  after  trial  with  a  jury,  judgment  wis 
entered  for  the  plaintiff  on  his  claim,  but  for 
the  defendants  for  a  balance  on  a  countei^-elaim 
for  goods  sold,  the  amount  of  which  exceeded 
that  of  the  claim.  The  judgment  directed  that 
the  <'  plaintiff  should  recover  against  the  de- 
fendants his  costs  of  suit,  and  that  the  defen^ 
dants  recover  the  costs  of  the  connteiH^laim": 
— Hdd  (reversing  the  judgment  of  the  Ex- 
chequer Division),  that  the  plaintiff  was  entitled 
to  the  general  costs  of  the  cause.  Baines  y. 
Bromley  (App.),  466 


costs:    taxation    of    costs    where  plaintiff 


succeeds  only  on  part  of  his  claim :  apportum- 
ment  of  costs]— in  an  action  to  recover  the 
price  of  work  done  in  and  about  a  house  the 
plaintiff  claimed  for  three  distinct  items  of  work, 
and  recovered  a  sum  of  37^.  in  respect  of  one 
of  the  items.  An  order  was  thereupon  made 
**  that  the  plaintiff  recover  against  the  defen- 
dant E>uch  costs  as  one  of  the  Masters  may  find 
that  he  has  rightly  incurred  in  recovering  the 
above  amotmt  to  be  taxed;  and  that  the  de- 
fendants recover  against  the  plaintiff  such  costs 
as  they  have  rightly  incurred  in  defending  them- 
selves on  those  points  on  which  they  have  suc- 
ceeded to  be  also  taxed  " : — Held  (reversing  the 
decision  of  the  Common  Pleas  Division),  that 
upon  the  true  construction  of  the  order  the 
plaintiff  was  entitled,  upon  taxation,  to  be  al- 
lowed the  general  costs  of  the  cause,  excluding 
only  such  costs  as  were  applicable  exclusirely 
to  the  two  items  on  which  he  failed,  and  that 
the  defendants  were  entitled  to  be  allowed  such 
costs  only  as  were  incurred  exclusively  with 
respect  to  the  two  items  on  which  their  defence 
was  successful     Sparrow  v.  Hill  (App.),  676 

—  costs  taxed  on  higher  scale  :  rules  of  supreme 
court  {costs)] — Judgment  for  nominal  damagw 
was  obtained  by  the  plaintiff  in  an  action  for  an 


Vol.  50.] 


INDEX. 


XXlll 


alleged  trespass  on  the  part  of  the  defendant 
who  sought  to  justify  under  a  claim  of  right. 
An  ii\j unction  was  also  claimed  and  granted. 
The  trial  lasted  a  long  time,  and  involved 
much  expense,  and  a  large  body  of  evidence  was 
adduced  as  to  the  title  to  the  property  on  which 
the  trespass  was  alleged  to  have  been  com- 
mitted : — Held^  not  a  case  in  which  a  Court 
would  exercise  the  discretion  given  to  it  by 
Kules  of  the  Supreme  Court  (Costs),  Order  VI. 
rale  3,  and  order  the  costa  to  be  taxed  on  the 
higher  scale.  Held^  farther,  that  the  discretion 
given  by  that  order  is  not  limited  to  costs  in 
actions  in  the  Chancery  Division  or  to  actions 
involving  matters  of  equity,  but  applies  to  all 
actions.     The  Duke  of  Norfolk  v.  Arbuihnot,  384 

—  costs  following  the  event :  claim  overtopped 
bv  counter-claim:  costs  of  the  cause:  rules  of 
the  supreme  court] — In  an  action  for  a  liquidated 
money  claim,  after  a  trial  with  a  jury,  jud  ?ment 
was  entered  for  the  plaintiff  on  his  claim,  but 
for  the  defendants  on  a  similar  counter-claim 
(for  goods  sold)  overtopping  the  claim.  A  Master 
taxed  to  the  defendants  the  costs  of  the  cause, 
and  to  the  plaintiff  only  the  costs  of  witnesses 
to  establish  his  claim : — Held,  upon  application 
by  the  plaintiff  to  review  the  taxation,  and  ob- 
jection that  the  plaintiff  was  entitled  to  all 
costs  of  the  cause  incurred  in  respect  of  the 
claim,  and  the  defendants  only  to  such  costs  of 
the  cause  as  were  incurred  in  respect  of  the 
counter-claim,  that  the  taxation  was  right. 
Baines  y.  Bromley,  129 

—  costs :  order  depriving  of:  application  for: 
appeal  from :  alternative  jurisdiction  of  judge 
and  court:  rules  of  court,  order  LV.] — The 
plaintiffs,  after  a  trial  with  a  jury,  recovered 
6/.  beyond  100^.  paid  into  Court.  The  Judge 
immediately  gave  judgment  for  the  plaintiffi) 
105/.  without  costs.  Counsel  on  both  sides 
were  present.  No  application  was  made,  and 
no  cause  was  shewn.  Counsel  for  the  defen  iants 
intended  to  apply  to  deprive  the  plaintiffi  of 
costs  had  not  the  Judge  anticipated  him.  The 
Exchequer  Division  rescinded  the  order  : — Held 
(by  the  Court  of  Appeal),  that  the  appeal  from 
the  order  of  the  Ebcchequer  Division  was  not  an 
appeal  from  an  interlocutory  order ;  that  the  ap- 
peal (if  any)  from  the  order  of  the  Judge  was 
to  the  Court  of  Appeal,  and  not  to  the  Divisional 
Court.  Held  also  (reversing  the  judgment  of 
the  Elxchequer  Division),  that  the  jurisdiction 
given  by  Order  LV.  to  the  Judge  or  the  Court 
is  an  alternative  and  not  an  appellate  juris- 
diction, and  that  the  circumstances  of  the  case 
shewed  a  substantial  compliance  with  the  re- 
qoirements  of  Order  LV.  as  to  application  at 
tlie  trial.  Marsden  y.  The  Lancashire  and 
Yorkshire  Rail.  Co.  (App.),  318 

-^  county  courts  act:  general  request  to  county 
court  judge  to  take  notes:  signature  of  judge: 
county  court  ru^es :  adjournment  of  trial] — In 
order  to  entitle  a  party  to  obtain  signature  of 


a  County  Court  Judge*8  notes  under  section  6 
of  the  County  Courts  Act,  1875,  there  should 
be  a  re(|uest  to  make  a  note  of  the  questions 
of  law  intended  to  be  raised.  A  mere  general 
request  to  the  Judge  upon  a  case  coming  on  for 
hearing  to  take  notes  of  the  evidence  is  not 
sufficient.  Morgan  v.  Bees  (App.),  491 
The  parties  to  an  action  in  a  County  Court  cannot 
adjourn  the  trial  by  consent,  under  Order 
XXXVII.  rule  26  of  the  County  Court  Rules, 
1875,  without  the  leave  of  the  Judge.     Ibid. 

■  discovery:  inspection  oj  documents:  pri- 
vilege: sttfficiency  of  affldavit] — An  affidavit  of 
docum«*nts  made  pursuant  to  Order  XXXI.  rule 
12  is  conclusive  against  the  party  seeking  dis- 
covery, not  only  generally,  but  also  in  respect 
of  the  assertion  by  the  party  making  the  affidavit 
thiit  certain  documents,  admitted  to  be  in  his 
possf'ssion  and  to  be  relevant,  relate  solely  to  his 
own  case,  and  not  to  the  case  of  the  other  party, 
and  do  not  tend  to  support  it,  and  that  to  the 
best  of  his  knowledge,  information  and  belief 
they  do  not  contain  anything  impeaching  his 
own  case.   Where  therefore  an  affidayit  claimed 

Privilege  from  production  and  inspection  for 
ocuments  on  the  above  ground  without  any 
further  description  of  their  character, — Held 
(by  DsNiiAN,  J.,  and  Pollock,  B.,  dissentiente 
Williams,  J.),  that,  on  the  authority  of  Taylor 
V.  Batten  (48  Law  J.  Rep.  Q.B.  73)  and  Jones  y. 
The  Monte  Video  Gas  Company  (49  Law  J. 
Rep.  Q.B.  627),  inspection  of  such  documents 
could  not  be  ordered.  Held  (by  the  Court  of 
Appeal,  affirming  the  decision  of  the  Queen's 
Bench  Division),  that,  both  on  principle  and  on 
the  construction  of  rule  11  of  Order  XXXI., 
inspection  ought  not  to  be  ordered.  Bewicks  y. 
Graham  (App.),  396 

-^—  incumhentff  resignation  act,  1871  (34  ^  35 
Vict.  c.  44),  s.  10 ;  pension  of  retired  clergyman ; 
set-off:  counter-claim] — In  an  action  brought' 
by  a  retired  clergyman  against  his  successor  in 
the  incumbency  for  arrears  of  the  pension  allowed 
under  the  Incumbents'  Resignation  Act,  1871, 
the  defendant  claimed  to  set  off  against  such 
arrears,  and  also  to  recoyer,  by  way  of  counter- 
claim, a  judgment  debt  due  to  him  from  the 
retired  clergyman : — Held  (reversing  the  judg- 
ment of  LoBD  CoLBBiDOB,  C.J.),  that  the  pen- 
sion was  inalienable,  and  therefore  the  defen- 
dant's claim  could  not  be  set  off,  and  the  plain- 
tiff was  entitled  to  a  separate  and  independent 
judgment  for  the  arrears  due.  Held  (by  Bag- 
OALLAT,  L.J.,  and  Lush,  L.J.),  that  the  defen- 
dant's claim  was  in  fact  a  set-off,  and  must  be 
dismissed.  Held  (by  Bbamwkll,  L.J.,  dissent- 
ing), that  the  defendant's  claim  was  a  counter- 
claim, on  which  he  was  entitled  to  judgment. 
Gathercole  y.  Smith  (App.),  681 

indictment    for    obstruction    of   highway: 

new  trial :  acquittal  of  defendant:  misdirection 
on  criminal  trial.  Beg,  v.  Duncan  (M.C.  95), 
622 


XXIV 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.S, 


Fracticb  (continued) — interpleader  issue :  mode  of 
trial:  '^  action"  meaning  qjf':  Judicature  act :  rules 
of  oourf] — An  interpleader  issue  haying  been 
directed,  the  issue  was  drawn  up  for  trial  with 
a  jury,  and  the  trial  took  place  before  a  Judge 
and  a  jury.  A  new  trial  having  been  ordered, 
the  plaintiff  gave  notice  of  trial  before  a  Judge 
alone.  The  defendant  did  not  give  a  counter 
notice,  but  objected  at  the  trial  to  the  jurisdic- 
tion of  the  Judge  to  try  the  case  without  a 
jury : — Heldt  that  it  was  not  competent  for  the 
plaintiff  to  giye  such  notice,  and  that  the  issue 
could  not  be  tried  by  a  Judge  without  a  jury. 
Hartdyn  y.  Betteley  (App.),  1 

An  interpleader  issue  is  not  an  action  within  the 
meaning  of  section  100  of  the  Judicature  Act, 
1873,  and  the  rules  of  Court  uiade  under  that 
Act.    Ibid. 

..-^^jttdUxUure  acts :  mortgage:  lottery :  penaity] 
— The  time  for  appealing  from  an  order  of  a 
Judge  in  chambers  expired  in  the  long  vacation, 
during  which  no  Divisional  Court  was  sitting : 
— Hebf  that  the  time  ought  to  have  been  en- 
larged almost  as  of  course,  though  execution  had 
been  levied  under  the  order.  The  defendant 
applied  to  a  Judge  for  an  enlargement  of  time, 
which  was  refused.  He  then  appealed  against 
the  order  to  a  Divisional  Court.  By  consent 
the  appeal  was  treated  as  being  also  an  appeal 
from  the  refusal  to  enlarge  the  time.  The 
Divisional  Court  dismissed  the  appeal  on  the 
merits.  An  appeal  to  the  Court  of  Appeal  was 
dismissed,  on  the  ground  that  there  was  no 
appeal  from  the  order  refusing  to  enlarge  the 
time : — Hddy  that  the  Court  of  Appeal  were 
bound  to  treat  the  question  of  time  as  open, 
it  having  been  treated  as  open  in  the  Court 
below.  In  an  action  by  a  mortgagee  in  posses- 
sion against  a  mortgagor  for  the  mortgage  debt, 
the  writ  was  specially  indorsed  for  a  certain 
sum.  Upon  an  affidavit  that  there  was  no  de- 
fence, notwithstanding  counter  affidavits  alleging 
questions  of  account,  an  order  was  made  that 
unless  the  defendant  paid  5,000/.  into  Court 
by  a  given  day,  the  plaintiff  might  sign  judg- 
ment Judgment  wiis  signed  and  execution 
levied  under  the  order : — Hetd^  that  the  defen- 
dant ought  to  have  been  allowed  to  defend,  for 
the  purpose  of  taking  an  account,  without  any 
payment  into  Court,  and  that  judgment  ought 
to  have  been  signed  as  security  only  for  what 
should  be  found  due  on  the  account,  without 
power  to  issue  execution  except  by  leave  ot*  the 
Court,  the  defendant  being  required  as  a  con- 
dition to  consent  to  the  immediate  raking  of  such 
account.  WalUngford  v.  The  Mutual  Society 
(H.L.),  49 

A  provision  in  a  mortgage  making  the  whole  debt 
due  on  failure  to  pay  one  instalment,  is  not  in 
the  nature  of  a  penalty,  but  may  be  enforced. 
Ibid. 

A  society  formed  for  making  advances  to  its 
members,  which  selects  by  lot  the  members  who 
are  to  receive  advances,  is  not  illegal  under  the 
Lotteiy  Acts.    Ibid. 


notice  to  third  parties :  directions  as  to  mods 

of  trial :  judicature  act]  — In  an  action  against 
Uie  defendants  for  non-delivery  of  certain  iron 
rods  of  the  quality  contracted  for,  the  defen- 
dants proceeded  to  bring  in  H.,  a  foreigner,  as 
a  third  party,  imder  Order  XVI.  rule  18,  on 
the  ground  that  they  had  contracted  with  him 
in  respect  of  the  iron  rods  so  supplied  and 
upon  me  same  terms.  It  was  not  denied  that 
the  clause  as  to  quality  was  the  same  as  be- 
tween the  plaintiff  and  the  defendants  on  the 
one  hand  and  the  defendants  and  H.  on  the 
other.  The  plaintiff,  however,  relied  upon 
certcdn  admissions  maide  by  the  defendants  as 
regards  the  subject-matter  of  the  contract,  which 
shewed  that  the  action  was,  as  between  the 
plaintiff  and  the  defendantA,  an  undefended 
one.  It  further  appeared  that  the  case  had 
already  been  set  down  for  trial,  and  would  be 
reached  in  a  day  or  two.  Upon  application 
made  by  the  defendants,  under  Order  XVL 
rule  21,  to  give  directions  as  to  the  mode  of 
trial, — Held,  that  the  Court  had  power  to  con- 
sider whether  the  case  was  one  in  which  a 
third  party  ought  to  be  allowed  to  come  in,  and 
ought  to  refuse  the  application  where  the  effect 
of  such  third  party  being  introduced  would  be 
to  embarrass  and  delay  the  plaintiff.  Schneider 
V.  Batt  ^  Co.  (App.),  389 

order  dismissing  action :  extension  of  time  for 

appealing  from:  jurisdiction:  discretion:  order] 
— A  Master  having  made  an  order  dismissing  an 
action  unless  the  plaintiff  filed  an  answer  to  in- 
terrogatories within  seven  days,  the  plaintiff 
swore  his  affidavit  in  answer  on  the  seventh, 
but  did  not  file  it  until  the  eighth  day  from  the 
date  of  the  order.  After  taking  out  intermediate 
summonses  to  extend  the  time  for  delivering 
notice  of  trial,  and  to  rescind  the  Master's 
order,  the  plaintiff  took  out  two  summonses — 
one  to  extend  the  time  for  appealing  from  that 
order,  the  other  to  vary  it  by  extending  the  time 
for  answering  interrogatories ;  and  a  Judge 
made  the  oider  asked  for  on  each  of  these 
two  summonses : — Held  (affirming  the  judgment 
of  the  Common  Pleas  Division),  that  the  Judge 
had  jurisdiction  to  make  the  order  under  rule  6 
of  Order  LVIT.;  and  that  no  sufficient  ground 
had  been  shewn  for  interfering  with  the  discre- 
tion exercised.     Carter  v.  Stubbs  (App.),  161 

parties :    bankruptcy  of  defendant :    trustee 

in  bankruptcy:  order  L.  rule  2] — In  an  action 
upon  a  bill  of  exchange  against  a  sole  defen- 
dant, after  issue  joined,  the  defendant  filed 
his  petition  for  liquidation,  and  a  trustee  was 
appointed : — Hefd  (affirming  the  judgment  of 
the  Queen's  Bench  Division),  that  the  trustee 
ought  not  to  be  made  a  defendant  under  Order 
L.  rule  2.  Barter  ^'  Co,  v.  Dubeux  ^  Co, 
(App.),  527 


pleading:  embarrassing  statement  of  claim: 


breach  of  promise  of  marriage] — The  statement 
of  claim  in  an  action  for  breach  of  promise  of 
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marriage  stated  the  promise  and  breach,  and 
alleged  that  "  the  plamtiff,  relying  on  the  taid 
agreement,  permitted  the  defendant  to  debauch 
and  carnally  know  her,  whereby  the  defendant 
infected  the  plaintiff  with  a  venereal  disease": 
— Held  (by  the  Common  Pleas  Division),  that 
this  allegation  most  be  struck  out,  as  tending  to 
prejudice  and  embarrass  the  fair  trial  of  the  ac- 
tion. Held  (by  the  CJourt  of  Appeal,  reversing  the 
decision  of  the  Oommon  Pleas  Division),  that 
the  allegation  could  properly  be  pleaded  under 
Order  XIX.  rule  4,  and  ought  not  to  be  struck 
out  under  Order  XXVI  I.  rule  1.  Milling  ton  v, 
Laring  (App.),  214 

— «  taxation  of  costs  where  plaintiff  succeeds  only 
on  part  of  his  claim :  apportionment  of  costs 
which  cannot  he  separated:  allowance  of  those 
which  can :  rides  of  the  supreme  court] — Where 
a  plaintiff  succeeded  on  one  out  of  three  heads 
of  his  claim,  and  an  order  was  made  that  "  the 
plaintiff  be  allowed  such  costs  as  one  of  the 
Masters  may  find  that  he  has  rightly  incurred, 
in  recovering  a  certain  amount,  and  the  defen- 
dants be  allowed  such  costs  as  they  have 
rightly  incurred  in  defending  themselves  on  the 
points  on  which  they  have  succeeded,"  the  prin- 
ciple that  should  be  followed  in  taxing  the  costs 
is  to  allow  to  each  party  the  costs  of  such  items 
of  the  claim  as  he  has  succeeded  on,  so  far  as 
they  can  be  separated,  and  to  apportion  the 
general  costs  of  the  cause  which  cannot  be 
separated,  and  not  to  give  those  general  costs 
to  the  plaintiff  because  he  has  partly  succeeded 
on  his  claim.     Sparrow  v.  Hill,  410 

—  writ :  time  from  which  it  dates :  issued  tame 
day  as  cause  of  action  :  fractions  of  a  day :  fic- 
tion of  law] — A  statement  of  claim  alleged  that 
the  cause  of  action  accrued  on  the  2nd  of  July, 
and  before  the  issuing  of  the  writ,  which  as  a 
fact  was  issued  the  same  dav.  Demurrer  on 
the  ground  that  the  writ  being  a  judicial  act 
must  be  taken  to  date  from  the  earliest  moment 
of  the  day,  and  therefore  to  have  been  issued 
before  the  cause  of  action  accrued  : — Held,  that 
the  doctrine  on  which  the  demurrer  was  founded 
did  not  apply,  and  that  the  plaintiff  was  en- 
titled to  shew  that  the  cause  of  action  accrued 
before  the  issuing  of  the  writ.  Clarke  v.  Brad- 
laugh,  678 

writ  for  service  out  of  jurisdiction :  slander: 

publicatioti  abroad  with  damage  in  England: 
order  IL  rule  4;  order  XL  rule  1] — ^Where  a 
charge  of  misconduct  made  out  of  the  juris- 
diction against  an  officer  of  an  English  vessel 
to  the  captain  is  reported  to  the  owners  in 
England,  who  dismiss  the  officer,  *'  the  act  or 
thing  for  which  damages  are  sought  to  be  re- 
covered "  is  not  done  within  the  jurisdiction,  so 
as  to  admit  of  a  writ  in  an  action  for  slander 
against  the  person  making  the  charge  being 
issued  for  service  out  of  the  jurisdiction  under 
Order  XI.  rule  1.  Breev.  Marescaux  (App.),  676 
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—  See  Chose  in  Action.  County  Court.  Cri* 
minal  Law.  Municipal  Election.  Husband  and 
Wife. 


Pbbscbiftion.    See  Lateral  Support. 

PsiNCiFAL  AND  AomiT — buHding  society :  certified 
rules :  borrowing  in  excess  of  authority :  liability 
of  society  and  directors] — By  the  certified  rules 
of  an  unincorporated  building  society  the  direct 
tors  were  empowered, to  borrow  money  up  to 
a  prescribed  limit.  The  course  of  business  was 
for  the  treasurer  of  the  society  to  receive  the 
loan  and  give  the  lender  a  receipt,  together 
with  an  undertaking  on  behalf  of  the  directors 
to  give  a  promissoiy  note  of  the  directors  for 
the  amount ;  and  these  notes  were  subsequently 
exchanged  for  the  receipt.  The  plaintiffs  ad- 
vanced 1002.  to  the  society,  paying  the  amount 
to  the  treasurer,  and  receiving  from  him  a 
receipt  and  undertaking.  This  sum  was  never 
paid  over  to  the  society,  but  was  appropriated 
by  the  treasurer  to  his  own  use,  and  no  promis* 
sory  note  for  the  amount  was  procured  for  the 

C'  'ntiffb.  At  the  time  of  this  loan  the  society 
borrowed  in  excess  of  the  limit  allowed 
by  the  rules.  The  plaintiffs  having  sued  the 
society  and  the  directors  to  recover  the  amount, 
— Heldf  that  the  individual  directors  were  per- 
sonally liable  to  the  plaintiffs  for  the  amount 
of  the  loan ;  but  that  the  society  was  not  so 
liable.  Chapleo  v.  The  Brunswick  Ben^  Build' 
ing  Society  and  Smith  (App.),  872 


—  relation  ofsuXhCLgent  to  undisclosed  principal : 
consignor  and  consignee :  right  to  follow  proceeds 
of  consianment  in  the  hands  of  third  parties]^^ 
The  plamtiffs  sent  goods  to  London  to  M.  &  T. 
for  sale.    M.  &  T.,  havinff  no  London  house, 
sold  the  same  through  the  defendants,  indorsing 
to  them  the  bills  of  lading  which  the  plaintiffs 
had  previously  indorsed  to  M.  &  T.    The  d^ 
fendants  paid  the  proceeds  of  these  sales  into 
their  general  account  at  the  bank,  but  kept  the 
result  of  such  sales  distinct  in  their  own  books. 
M.  &  T.  had  one  house  at  Glasgow  and  another 
at  Leith.    The  plaintiffs  dealt  with  the  Glasgow 
house  alone ;  the  defendants  with  both.  M.  &  T. 
stopped  payment  at  a  time  when  the  Glasgow 
house  was  not  and  the  Leith  house  was  in- 
debted to  the  defendants.    The  plain tiflh  sued 
the  defendants  to  recover  a  balance,  the  result 
of  sales  of  their  produce  which  the  defendants 
had  not  remitted  to  M.  &  T.    The  jury  found 
that  the  plaintiffs  did  not  through  M.  &  T. 
employ  the  defendants  to  sell  and  act  for  them, 
but  that  the  defendants  knew  that  M.  &  T.  were 
acting  as  agents : — Held  (reversing  the  judg- 
ment of  FiBLD,  J.),  that  the  plaintiff^  eould 
not  recover ;  that  there  was  no  privity  of  con- 
tract between  the  plaintiffs  and  Uie  defendants, 
that  the  defendants  were  not   in  a  fiduciary 
position  to  the   plaintiffs,  and   therefore  that 
the  plaintiffii  coxdd  not  follow  the  identified 
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Sroceeds  of  their  goods  in  the  hands  of  the 
efendantfi.     The  New  Zealand  and  Australian 
Land  Co,  v.  Wateon  (App.),  433 

See  Bankruptcy. 

Fbiobitt.    See  Bills  of  Sale. 

Fbisonbrs — maintenance  of  insane :  by  whom  ex- 
penses to  be  paid :  3  &  4  Vict.  c.  54.  s.  2 :  27 
&  28  Vict.  c.  29 :  40  &  41  Vict,  c  21.  ss.  4  and 
67.  Beg.  v.  Oastler  and  MetDa,  Justices  of 
Surrey  (App.)  (M.O.  4),  103 

—  See  Justice  of  the  Peace. 

Phitilbgb.    See  Defamation. 

*  FsoFiTS.*'    See  Income-Tax, 

Fbohibition — mayor's  court  oj  London:  foreign 
attachment:  corporation  garnishee] — Process  of 
foreign  attachment  cannot  be  enforced  by  dis- 
tress against  the  garnishee,  but  only  by  arrest 
of  his  person.  It  cannot,  therefore,  be  enforced 
at  all  against  a  corporation  aggregate,  which  is 
by  its  nature  incapable  of  being  arrested.  The 
Mayor  and  Aldermen  of  the  City  cf  London  y. 
The  London  Joint-Stock  Bank  (H.L.),  594 

See  Ecclesiastical  Court.    Railway  Clauses 

Act. 

FfiOHissoBT  NoTB.    See  Stamp  Act 

Public  Health  —  urban  sanitary  authority : 
street,  subsidence  of,  raising  of:  rights  of  owner 
of  premises  abutting] — The  plaintiffs  were 
owners  of  houses  abutting  on  the  High  Street 
in  the  town  of  Northwich.  North wich  is  situate 
on  a  bed  of  rock  salt,  and  in  consequence  of 
the  exhaustion  of  the  salt  by  natural  and  other 
causes,  the  surface  of  the  ground  from  time  to 
time  subsides  to  a  considerable  extent.  In 
1870  the  surface  of  High  Street  had  subsided  ; 
it  was  then  raised  to  what  was  estimated  to 
have  been  its  former  level,  and  the  plaintiffs' 
houses  were  built  at  the  same  time.  In  1876 
the  surface  of  the  High  Street,  together  with 
the  plaintiffs'  houses,  had  again  subsided.  The 
defendants,  a  local  board,  acting  ander  the 
Public  Health  Act,  1875,  restored  the  road  to 
the  level  it  was  in  1870 — a  height  which  was 
found,  haying  regard  to  the  obstruction  caused 
by  occasional  floods,  to  be  reasonably  necessary 
for  the  ordinary  traffic,  but  putting  floods  out 
of  the  question,  and  haying  regard  only  to  the 
inconvenience  caused  to  the  oidinary  traffic  in 
times  other  than  the  times  of  flood,  was  not 
necessary  to  so  great  an  extent.  The  plaintiffs 
raised  their  houses  to  the  same  level  b^  m^ans 


of  expensiye  maehinenr,  and  sought  by  arbi- 
tration proceedings  under  sections  179  fuod  180 
of  the  Public  Heidth  Act,  1875,  to  recover  £rom 
the  defendants  the  expenses  thereby  incurred : 
— Held,  that  the  plaintiffs  could  not  recover 
from  the  defendants,  for  that  they  possessed  no 
rights  which  the  defendants  had  inMnged ;  nor 
had  the  plaintiffs  any  right  to  compenntioa 
under  section  808  of  the  Public  Health  Act,  1875, 
for  that  the  acts  done  by  the  defendants  were 
not  "  an  exercise  of  any  of  tlie  powers  of  the 
Act,"  bat  a  fulfilment  of  their  duty  as  surveyors 
of  highways  conferred  on  them  by  section  144. 
Burgess  and  Another  t.  The  Northwich  Local 
Board,  210 


(88  &  39  Vict  c  65),  a.  150— sewering  of 


streets :  reooyeiy  of  expenses  incurred  by  local 
board:  notice  not  in  accordance  with  statute: 
priyate  improyement  expenses:  summary  pro- 
cedure before  justices.  Gould  and  Others  v. 
The  Bacup  Local  Board  (M.C.  44),  421 


See  Corporation.    Landlord  and  Tenant. 


Public  Worship  Rbgulation  Act — disobedienet 
to  inhibition :  power  to  signify  for  contempt : 

jurisdiction  of  court  of  mvh^ :  form  cf  requi- 
sition, monition  and  inhibition:    authority  of 

forms  given  by  rides  and  orders :  official  prin- 
cipal appointed  by  public  worship  regulation  act, 
not  bound  by  127 th  canon:  writ  de  contumaee 
capiendo:  costs] — A  representation  under  the 
Public  Worship  Begulation  Act,  1874,  having 
been  made  by  the  churchwardens  against  the 
incumbent  of  a  parish  to  the  Bishop  of  the 
diocese,  as  the  Bishop  and  the  Archbishop  of 
the  province  were  both  interested  in  the  patron- 
age of  the  living,  another  Bishop,  namely,  the 
Bishop  of  E.,  was  appointed  by  sign  manual  to 
act  for  the  Bishop  and  Archbishop  in  the  matter 
of  the  representation  under  section  16.  The 
Bishop  of  E.  having  considered  the  representa- 
tion and  communicated  with  the  parties  in 
accordance  with  section  9,  sent  a  requisition  to 
the  Judge  to  hear  the  case  in  London  or  West- 
minster, or  within  the  diocese.  The  requisition, 
with  the  exception  of  an  alteration,  rendered 
necessary  by  the  double  patronage,  followed  the 
form  given  by  the  Kules  and  Orders  of  1875. 
Though  reciting  that  the  parties  had  failed 
within  the  prescribed  time  to  state  their  willing- 
ness to  submit  to  the  Bishop's  directions,  it  did 
not  allege  that  a  copy  of  the  representation  had 
been  sent  to  the  incumbent,  or  that  he  had  been 
required  to  state  whether  he  would  submit  to 
the  Bishop's  directions  in  the  matter  of  the 
representation : — Held,  on  objection  to  the  re- 
quisition as  conferring  no  jurisdiction  on  the 
Judge,  that  it  was  valid ;  because,  first,  the 
Bishop  of  E.  was  properly  appointed  within  the 
meaning  of  section  16  to  act  for  both  Ardi- 
bishop  and  Bishop ;  second,  the  requisitioQ  soffi- 
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cientlj  shewed  that  all  preliminaries  had  been 
complied  with ;  third,  the  incumbent  could  not 
object  to  the  form  of  the  requisition  if  the  facts 
essential  to  the  jurisdiction  existed  ;  fourth,  the 
requisition  need  not  name  the  particular  place 
of  hearing,  only  the  limits  within  which  the 
hearing  is  to  be.    The  Rules,  Orders  and  Forms 
issued  by  Her  Majesty  in  CJouncil,  with  the  ad- 
vice of  certain  persons,  under  section  10  of  the 
Public  Worship  Regulation  Act,  1874,  for  re- 
gulating  the  procedure  under  the  Act,   being 
sanctioned  by  Parliament,  are  of  statutory  au- 
thority,  and    proceedings   which    follow  such 
Rules  and  Orders  and  the  forms  thereby  pre- 
scribed cannot  be  impeached.    Lord  Penzance, 
when  appointed  under  section  7  of  that  Act  as 
'*  the  Judge  of  the  Provincial  Courts  of  Can- 
terbury and  York,"  became,  on  the  occurrence 
of  a  vacancy,  ex  officio  Official  Principal  of 
those  Courts,  and  was  therefore  under  no    ob- 
ligation to  take  the  oath  or  subscribe  the  ar- 
ticles as  required  of  every  "chancellor,  com- 
missary and  official"  by  the  127th  of  the  Canons 
of  1603-4.    Such  Judge  on  becoming  Official 
Principal  of  the  Provincial  Court  of  Canterbury 
(the  Court  of  Arches)  was  not  thereby  consti- 
tuted a  new  Court  with  a  new  jurisdiction,  but 
succeeded  to  and  his  Court  was  merged  in  the 
old  Court  of  Arches,  with  all  the  jurisdiction 
and  authorities  inherent   in    that   Court,   and 
with  such  additional  jurisdiction  as  is  conferred 
by  the  Act.     A  monition,  commanding  an  in- 
cumbent to  abstain  from  certain  specified  unlaw- 
ful practices  and  other  practices  and  matters  of 
a  like  nature,  is  good  in  form;  and  on  proceed- 
ings taken  against  the  incumbent  for  disregarding 
the  monition  in  respect  of  matters  alleged  to  be 
of  a  like  nature  with  those  specifically  named, 
it  is  a  question  of  fact,  to  be  determined  by 
the  Judge  or  Bishop  who  issued  the  monition, 
whether  the  matters  complained  of  are  of  a 
like  nature,  and  from   his  finding  an  appeal 
will  lie.    The  Petty  Bag  Office  and  Enrolment 
Amendment  Act,  1849  (12  &  13  Vict.  c.  109), 
0.  26,  repeals  so  much  of  the  5  Eliz.  c  23.  s.  3, 
and  53  Goo.  3.  c.  127.  s.  !»  as  requires  the  writ 
de  contumace  capiendo  to   be  issued   in   term 
time,  but  does  not  repeal  so  much  of  the  same 
Acts  as  requires  that  writ  to  be  brought  into 
Court  and  opened  in  the  presence  of  the  Jus- 
tices. By  the  13th  section  of  the  Public  Worship 
Regulation  Act,  1874,  obedience  to  a  monition 
under  the  Act  is  to  be  enforced  by  an  order  of 
inhibition,  and  in  certain  events  the  living  is 
to  become  void,  but  the  section  does  not  point 
out  how  obedience  to  the  inhibition  is  to  be  en- 
forced.   An  incumbent  having  disregarded  an 
order  of  inhibition  issued  against  him  under 
the  13th  section  of  the  Act,  the  Judge  issued 
a  siffnificavU  against  the  incumbent  for  con- 
tempt, and  a  writ  de  contumace  capiendo  was 
issued  under  which  the  incumbent  was  arrested 
and  imprisoned.      The  writ  was    issued  and 
made  returnable,  and  was  enrolled  and  delivered 
of  record  in  the  Crown  Office  out  of  term,  and 
was  not  brought  into  or  opened  in  Court.    On 


writ  of  habeas  corpus  by  the  incumbent  to  be 
discharged  from  custody  on  the  ground  (aniongst 
others)  that  tJie  Jud^e  had  no  power  to  signify, 
and  that  the  formalities  required  by  5  Eliz.  c.  23, 
and  53  Geo.  3.  c.  127,  had  not  been  complied 
with, — Held,  that  the  Judge  in  the  exercise  of 
his  general  jurisdiction  had  power  to  signify, 
and  that  the  writ  had  been  properly  issued; 
but  Held,  that  as  the  writ  had  not  been  brought 
into  Court  and  opened  in  the  presence  of  the 
Justices,  the  arrest  thereunder  was  bad,  and 
that  the  incumbent  was  entitled  to  his  discharge. 
Held  also,  Uiat  the  proceedings  in  respect  of 
which  the  incumbent  was  arrested  being  civil 
and  not  criminal,  he  was  entitled  to  his  costs 
under  the  writ  of  habeas  corpus.  In  re  the  Rev.  T. 
P.  Dale.  2'he  Queen  v.  Lord  Penzance,  In  re 
the  Rev.  R.  W.  Enraght.  The  Queen  v.  Lord 
Penzance,  234 


Railways  Clauses  Consolidation  Act — 1863 
(26  #  27  Vict.  c.  92),  s.  27 ;  remsUm  of  working 
agreemeiU:  regulation  of  railways  act,  1873, 
s.  10  ;  jurisdiction  of  railway  commissioners : 
prohibition]— In  1858  two  railway  companies 
entered  into  a  working  agreement  under  a 
special  Act,  which  enabled  them  so  to  do,  with 
this  proviso,  "  That  no  such  agreement  shall 
be  valid  until  the  same  has  been  approved,  both 
as  to  the  period  of  its  continuance  and  in  other 
respects,  by  the  Board  of  Trade."  The  17th 
clause  of  the  agreement  empowered  the  Board 
of  Trade  once  in  every  ten  years  "  to  cause  this 
agreement  to  be  revised,  but  in  the  interest  of 
the  public  only."  In  1873  the  powers  and  duties 
of  the  Board  of  Trade  "  under  any  special  Act 
with  respect  to  the  approval  of  working  agree- 
ments between  railway  companies ''  were  trans- 
ferred to  the  Railway  Commissioners: — Held, 
that  the  power  given  under  clause  17  of  the 
agreement  to  the  Board  of  Trade  was  a  power 
with  respect  to  the  approval  of  a  working  agree- 
ment, and  was  also  a  power  under  a  special  Act, 
60  that  the  Railway  Commissioners  had  power 
to  revise  the  agreement,  and  to  consider  it  in 
the  interest  of  the  public.  J%e  Corporation 
and  the  Chamber  of  Commerce  of  HuddersHeld 
V.  The  Great  Northern  Rail.  Co.,  and  the  Man^ 
Chester,  Sheffield  and  Lincolnshire  Rail.  Co.  587 


Railway  Commissionebs— ;;«rMrftc^tV>ii  of:  r^u^ 
lotion  of  railways  act :  railway  company :  duty 
of,  under  railway  and  canal  traffic  act :  prohibi- 
tion :  demurrerj—The  2nd  section  of  the  Rail- 
way and  Canal  Traffic  Act  (17  &  18  Vict,  c  31) 
requires  every  railway  and  canal  company  to 
afford,  according  to  their  respective  powers,  all 
reasonable  facilities  for  the  receiving,  forward- 
ing and  delivering  of  traffic  upon  and  from 
their  railways  and  canals.  Section  3  empowers 
anv  company  or  person  complaining  of  any- 
thing done  or  any  omission  made  in  violation 
or  contravention  of  the  Act  by  such  companies, 
to  apply  for  relief  to  the  Court  of  Common 
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Pleas.    The  BegnlatioD  of  Eailwayi  Act,  1873 
(36  &  37  Vict.  c.  48),  transferred  to  the  Rail- 
way Commissioners  all  the  jurisdiction  of  the 
Court  of  Common  Pleas  in  the  above-mentioned 
matters.    A  complaint  was  made  to  the  Bail- 
waj  Commissioners  pursuant  to  the  provisions 
of  these  Acts  by  the  Corporation  of  H.  as  to 
the  condition  of  the  stations  of  the  S.  E.  Rail- 
way Company  at  H.  and  L.,  and  application  was 
made  for  an  order  requiring  the  railway  com- 
pany to  enlarge  the  station  at  H.,  to  provide 
better  booking-office,  waiting-room,  refreshment- 
loom  and  general  accommodation  therein;   to 
alter  the  existing  platforms  and  to  provide  new 
ones ;  to  improve  the  warehouse  and  cattle  ac- 
commodation; and  at  L.  to  enlarge  the  plat- 
form and  to  provide  a  new  road  of  approach. 
The  commissioners  delivered  a  judgment  setting 
out  the  order  which  they  proposed  to  make. 
This  order,  the  operation  of  which  was  sus- 
pended for  a  named  time,  required  the  railway 
company  to  extend  the  platform  accommodation 
at  H.  according  to  a  specified  plan,  to  cover  over 
the  platforms  and  part  of  the  carriage  yard,  to 
add  four  waiting-rooms  of  a  specifieid   size,  to 
reserve  a  portion  of  the  station  for  refresh- 
ments, to  increase  the  accommodation  for  the 
delivery  of  tickets,  and  to  increase  and  improve 
the  accommodation  for  cattle.    With  respect  to 
the  station  at  L.  the  order  required  the  company 
to  increase  and  improve  the  platform  and  wait- 
ing-room accommodation,    to    cover    over  the 
bridge,  to  make  fresh  openings  into  and  to  widen 
the  road  of  approach   to  that  station.      The 
railway    company  declared    generally  in  pro- 
hibition on  the  ground  that  the  commissioners 
had  no  jurisdiction  to  hear  the  application  or 
any  part  thereof.    The  commisnioners  demurred 
generally  to  the  whole  of   the  declaration : — 
Held  (reversing  the  judgment  of  the  Queen's 
Bench  Division),  that  the  subject-matter  of  the 
complaint  and  application  was  not  beyond  the 
scope  of  the  jurisdiction  of  the  commissioners, 
but  that  the    commissioners    had    no    power 
peremptorily  to  order  particular  works  to  be 
executed  according  to  a   specified    plan.    (By 
Lord  Selbornb,  L.C.,  and  Lord  CoLBBiDaB, 
C.J.),  that  the  orders  with  respect  to  the  plat- 
forms and  goods  yard  at  H.,  and  the  approach 
road   at  L.,   were    in  excess    of  jurisdiction  ; 
that  the  orders  as  to  refreshment  accommoda- 
tion and  the  covering  over  of  platforms,  carnage 
yard  and  bridge,  were  not  "  facilities  "  within 
the  statute ;  but  that  the  orders  as  to  booking- 
office,  waiting-room  and  cattle  accommodation 
were  such  fsicilities,   and  that    the    demurrer 
ought  to  be  allowed  generally.      (By  Brett,       _ 
L.J.),  that  all  the  orders  except  those  relating  to 
the  cattle  accommodation  and  the  delivery  of 
tickets  at  the  booking-office,  were  in  excess  of 
jurisdiction,  that  the  judgment  on  the  demurrer 
•hottld  h^  distributive,  and  that  the  demurra^ 

^^fwraled  as  to  all  the  orders  exce-p.^w 
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Railway  Commissiokbbs  (contiji\xed)—'jurudietum 
of:  charge  by  railway  in  excess  of  parliametUary 
limit :  reasonable  facilities :  railway  and  canal 
traffic  act :  regulation  of  railways  acfX — A  com- 
plaint having  been  made  to  the  railway  com- 
missioners of  fares  demanded  by  a  railway 
company  which  exceeded  by  a  small  amount 
the  sum  fixed  for  such  fares  by  Act  of  Parlia- 
ment,— Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division),  that  the  railway  com- 
missioners had  no  jurisdiction  to  entertain 
the  application,  and  that  a  writ  of  prohibition 
ought  to  issue ;  for  that,  although  the  sums 
demanded  for  fares  were  in  excess  of  the  statu- 
tory limit,  still  there  was  no  allegation  that  the 
sums  were  so  fixed  and  so  demanded  with  a  view 
to  prevent  passengers  from  travelling  or  trains 
£rom  running,  nor  was  there  any  allegation  or 
evidence  that  the  fiures  so  fixed  and  demanded 
did  in  fact  have  that  eflTect.  The  Great  Western 
Rail,  Co.  V.  The  Railway  Commissioners  ;  in  re 
Brown  (App.),  483 

— —  See  Railway  Claases  Act. 

Railway  Cokpany — duty  to  erect  and  matntain 
fences:    protection    jor    owners    of    adjoining 
lands :  release  by  owner  of  right  of  protection  : 
effect  on  right  of  occupier:    railways    clauses 
consolidation  act] — The  plaintiff  was   in   1846, 
and  continued  to  the  time  of  action  brought, 
tenant   from  year  to    year  of  certain   lands, 
part    of   which   the   defendants    acquired    in 
1847  for  the  purposes  of  their  line.    The  de- 
fendants then  paid  the  landlord  of  the  plain- 
tiff  compensation   for  his  statutory   right  to 
have  his  land  fenced  off  from  the  railway,  and 
he  released  them  from  all  obligation  to  fence. 
The  defendants  planted    a  hedge,   with  posts 
and  rails   on  either   side,   and   made    a  ditch 
between  their  line  and  the    land  occupied  by 
the  plaintiff.     This  fence  was  not  kept  in  repair, 
in  consequence  of  which  a  cow  belonging  to  the- 
plaintiff  fell  into  the  ditch  and  was  killed.    In 
an   action    for   the   value    of   the  cow, — Held 
(affirming  the  judgment  of  the  Common  Pleas 
Division),  that  the  defendants  were  liable  to  the 
plaintiff,  as  the  agreement   between  his  land- 
lord and  the  defendants  did  not  take  away  his 
statutory   right  to    have    a    fence  maintained 
pursuant  to  the  provisions  of  section  68  of  the 
Railways    Clauses    Consolidation    Act,     1845. 
Corry  v.  The  Great  Western  Rail,  Cb.,  813  (App.), 
886 


—  execution    against  rolling  stock    or    plant : 
tail^^V    ^ompaniw    act :     railway    closed  for 
^^(]tgvc\— "RoWmg  stock  and  plant  of  a  railway 
comp«^^y«  "w\\08©  tailway  had  fallen  into  dis- 
-em\^.«^^^  ^^^  ^«^^  ^^^  obliged  by  financial 
^^i^cvAVa^s  Vo  cVosft  tliwT  raWway,  were  seized  in 
^^eColCvoxi— HeldAVi^ttiO  &  31  V\ct.c,  127.  8.4, 
^^^tvt'^YCJi  «iftcti\.\o\i  ^g^\Ii8t  tl\e  Tolling  slock 
^^"^•kqX.  q\  «k  iw\^vy  «>m^ny»  was  not  con- 
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applieiL  althoogh  the  xailwaj  had  been  closed 
for  traffic  and  it  was  donbtfiil  whether  it  would 
ever  be  re-opened.  T%e  Midlamd  Waggom  Co. 
T.  The  Bftteriet,  Skrtmtbury  and  Kortk  WaUi 
Bail,  Oo„  6 

I  negligenee :  piU9enaer^9  luggage :  liability 
apart  from  anUradl — ^The  G.W.K.  issae  through 
taeketa  firom  Stoorbridge  on  their  line  to  Euston 
(vta  Birmingham)  on  the  defendants*  line.  The 
jonmeyfrom  Stourbridge  to  Birmingham  is  by 
the  G.  W  JL,  and  firom  Birmingham  to  Euston 
bj  the  defendant  railway.  The  pUintiff  trayelled 
with  one  of  these  tickets,  and  his  portmanteau 
was  labelled  and  carried  in  the  Tan  of  the 
G.W.B.  as  £&r  as  Birmingham.  At  Birmingham 
he  changed  into  the  defendants*  train,  and  his 
portmanteau  was  seen  to  be  transferred  into  the 
▼an  of  the  defendants*  train,  but  at  Euston  it  was 
not  forthcoming,  and  was  not  recovered  till  three 
months  afterwards,  when  its  contents  were  in- 
jured by  contact  with  some  perishable  articles  he 
had  packed  inside  it.  The  plaintiff  having  sued 
the  defendant  company  for  the  delay  and  injury 
to  his  goods,  it  was, — Hdd,  that  the  action  was 
maintainable  in  accordance  with  the  principle 
^iFondkay.  The  Metropolitan  Railway  Company 
(49  Law  J.  Bep.  C.P.  361 ;  Law  Rep.  5  C.P.  D. 
157)>  for  the  defendants,  having  received  the 
porfamanteau  to  forward  it,  had  committed  a 
breach  of  duty  in  neglecting  to  do  so,  for  which 
they  were  responsible,  apart  firom  any  question 
of  contract.  Hooper  v.  The  London  and  North 
Western  Sail.  Co,,  103 
SemJUe,  Mytton  ▼.  The  Midland  Railway  Company 
(4  Hurl.  &  N.  615 ;  28  Law  J.  Bep.  Exch.  385) 
is  overruled  by  Foulkes  v.  The  Metropolitan 
Railway  Company  (49  Law  J.  Bep.  C.P.  361  ; 
Law  Bep.  5  C.P.  D.  157).    Ibid. 

by-law,  divisibility  of:  passenger  travelling 

in  a  first-dass  carriage  with  second-class  ticket : 
intention  to  defraud:  8  Vict,  c  20.  ss.  103,  108, 
109.  Dyson  ▼.  The  London  and  North  Western 
Railway  Company  (M.C.  78),  494 

—  See  Garp<»ataon.    Revenue. 

Bailwat  Passksoib  Butt — cheap  trains  act  (7  # 
8  Viet,  e.  85.  u.  6  and  9) :  exemption  from 
duty  :  third-class  passenger] — To  constitute  a 
tzain  complying  in  other  respects  with  the 
statutory  requirements  a  cheap  train  within 
seetion  6  of  7  &?  8  Vict,  c  85,  entitling  the  rail- 
way company  to  exemption  firom  passenger  duty 
under  section  9,  no  third-class  passenger  must 
be  charged  more  than  the  parliamentary  fare. 
2%s  Attorney- General  v.  The  Metropolitan  Rail. 
Co.,  573 

•—  dmly  added  to  fart:  extra  charge  for  sleeping 
aeeommodaHon] — By  5  &  6  Vict.  c.  79  duty  is 
payable  on  all  sums  received  or  charged  for  the 
nxn,  fkre  or  conveyance  of  passengers  upon  any 


railway.  A  private  Act  fixed  the  maximum  rates 
to  be  charged  by  the  defendants  for  the  convey- 
ance of  passengers,  the  tolls  for  the  use  of  car- 
riages and  every  other  expense  incidental  to  the 
conveyance  aforesaid,  except  government  duty. 
The  defendants  added  the  duty  to  the  fares, 
which  were  fixed  in  some  cases  at  the  maximum 
and  in  some  cases  below  the  maximum  rate 
allowed,  and  charged  passengers  the  sum  total 
as  the  price  of  a  ticket.  An  information  having 
been  laid  by  the  Crown  claiming  duty  on  the 
sum  so  added  to  the  fare, — Held  (affirming  the 
judgment  of  the  Exchequer  Division),  that  the 
Crown  was  entitled  to  duty  upon  the  sum  so 
added.  The  Crown,  by  the  same  information, 
claimed  duty  on  sums  charged  by  the  defen- 
dants to  first-class  passengers  in  addition  to 
the  ordinary  fore,  for  the  use  of  a  sleeping 
carriage  provided  with  b<>ds,  lavatories  and  at- 
tendance, in  which  such  passengers  could  remain 
undisturbed  till  such  hour  as  they  might  choose 
to  be  called,  even  though  they  had  arrived  at 
their  joumey*s  end  at  an  earlier  hour.  Heidsiso 
(affirming  the  judgment  of  the  Exchequer  Di- 
vision), that  the  Crown  was  entitled  to  duty 
upon  the  sum  charged  for  the  extra  accom- 
modation. The  Attorney-General  v.  7^  London 
and  North  Western  Rau,  Co.  (App.),  170 

Rating — successive  occupation :  liability  of  out- 
going occupier:  bridge  acquired  by  board  of 
works  :  liability  to  rate :  beneficial  occupation  : 
32  &  33  Vict.  c.  41.  a  16:  40  &  41  Vict,  c. 
xcix.  Hare  v.  The  Churchwardens  and  Overseers 
of  Putney  (App.)  (M.C.  81^  535 

RiALTT — Agreement  to  derise.    See  Contract. 

Rbasohabls  Faciutibs.  See  Railway  Commis- 
sioners. 

Rbcbift  and  Ixventobt.    See  Bill  of  Sale. 

BacBrntR.    See  Judgment  Creditor. 

Rbqistbb.    See  Ship  and  Shipping. 

RBGiSTRATioir.    See  Bills  of  Sale. 

Rkputbd  Ownbbship.    See  Bankruptcy. 

RETADfKB.    See  Solicitor. 


Returning    Offickb.      See    Municipal  Election 
Petition. 


Rbvenub — succession  duty:  mortgaae  of  base  fie : 
resettlement] — E.  B.  being  seised  in  fee,  granted 
estates  to  trustees  to  the  use  of  himself  for  life, 
with  remainder  to  his  sous  successively  in  tail 
male,  remainder  to  h\s  daughters  in  tail  general. 


queen's  BENO&,  OOHMON  tl.EAS  ASD  fiXCBEdtTEB. 


[N.S. 


The  grantor  died,  leaTin^  two  sont,  Edward  (a 
lunatic)  and  Reginald,  and  one  daughter,  FranceR. 
Reginald  conveyed,  subject  to  Edward's  estate, 
to  &ie  use  of  himself  in  fee,  and  then  mortgaged 
the  base  fee  thus  created  to  a  bank  for  124,000^., 
being  more  than  the  fee-simple  value  of  the  pro- 
perty. Frances  married,  having  bound  herself 
by  ante-nuptial  settlement  to  settle  any  real  pro- 

Serty  which  she  should  acquire  in  her  own  right 
uring  the  marriage  on  herself  for  life,  with 
remainder  to  her  children.  Subsequently,  by  an 
arrangement  between  all  the  persons  interested, 
Reginald,  Frances  and  her  husband,  with  the 
consent  of  the  Lord  Chancellor,  as  protector  of 
the  settlement,  conveyed  the  property  to  trustees 
in  fee,  subject  to  Edward's  estate  tail,  discharged 
of  the  mortgage  and  Reginald's  equity  of  re- 
demption, upon  trust,  after  the  death  of  Edward, 
to  raise  37,000/.  by  sale,  and  after  paying  off 
the  mortgage  to  convey  to  the  use  of  other  trus- 
tees, in  trust  for  Frances  for  life,  with  remainder 
to  her  husband  for  life,  with  remainder  to  their 
sons  in  succession  in  tail  male,  with  remainders 
over.  Edward  died  without  issue.  Frances  and 
her  husband  died  leaving  the  defendant  their 
eldest  son: — Held  (affirming  the  judgment  of 
the  Exchequer  Division),  that  the  defendant, 
for  the  purposes  of  succession  duty,  derived  his 
succession  iVom  his  mother  and  not  from  Regi- 
nald. The  Attomei/'General  v.  Dowling  (App.), 
192 

Rbvenub  (continued) — succession  duty:  appoint' 
ment  by  donee  of  general  power:  predecessor:  suc- 
cession duty:  legacy  duty]  —A  testator  bequeathed 
certain  funds  in  trust  for  his  daughter  for  life, 
with  remainder  to  such  persons  as  she  should  by 
deed  appoint,  and  in  default  of  appointment  to  her 
next-of-kin.  The  testator  died  before  the  pass- 
ing of  the  Succession  Duty  Act,  1853,  and  legacy 
duty  at  the  rate  of  one  per  cent  was  paid  on  the 
above  trust  funds.  The  daughter,  after  the 
passing  of  the  Succession  Duty  Act,  1853,  ex- 
ercised the  power  in  favour  of  her  nieces,  grand- 
children of  the  testator : — Held,  first,  that  the 
nieces  were  liable  to  a  duty  of  one  per  cent,  as 
on  a  succession  derived  from  the  testator,  who 
was  the  "  predecessor  "  within  section  2  of  the 
Succession  Duty  Act,  1853 ;  secondly,  that  the 
payment  of  the  legacy  duty  had  not  discharged 
the  nieces  from  the  obligation  to  pay  succession 
duty.     The  Attorney- General  v.  Mitchell,  406 

Riot — felonious  demolition  of  houses :  liability 
of  hundred :  7  &  8  Geo.  4.  c.  31.  s.  2.  Drake 
V.  Foottit.    Drake  v.  Hankin  (M.C.  141),  762 

Risk.    See  Marine  Insurance. 

Sale  of  Food  and  Dbuos  Acts,  1875,  1870  (38 
&  39  Vict.  c.  63.  s.  14,  and  42  &  43  Vict.  c.  30. 
s.  3)  —  consignor  and  consignee  :  adulterated 
milk  in  course  of  transit :  no  delivery  of  sample 
to  agent  of  seller.   Bouch  v.  Hall  (M.C.  6),  277 


Salb  of  Goods — mam^facturer :  eoniraet  for  sale 
of  goods  by  manufacturer:  implied  term  that 
goods  are  of  manufacturer's  oton  make  :  evidence: 
custom] — ^In  a  contract  to  supply  goods  by  a 
firm,  who  manufacture,  but  do  not  otherwise 
deal  in  the  goods,  there  is,  where  no  usage  or 
custom  to  the  contrary  is  shewn,  aa  implied 
term  that  the  goods  shall  be  of  the  firm's  own 
make.  The  plaintiffs,  a  firm  who  were  manu- 
facturers of,  but  did  not  otherwise  deal  in,  iron 
goods,  by  a  contract  in  writing  agreed  to  supply 
to  the  defendants  a  quantity  of  ship-plates  of  a 
specified  quality  and  description  by  monthly 
aeliveries  at  the  defendants  shipyard.  The 
contract  was  headed  with  the  name  of  the 
plMutifis'  works,  and  had  their  trade-mark  on 
Its  margin,  and  it  contained  a  clause  providing 
that  in  case  of  any  strikaof  workmen  causing  a 
stoppage  of  the  works,  the  supply  of  the  plates 
might  be  suspended  during  the  continuance  of 
the  strike.  Before  the  deliveries  were  com- 
pleted the  plaintiffs  closed  their  works  and  pro- 
posed to  complete  the  contract  by  delivering 
plates  of  the  specified  quality  and  description, 
but  manufactured  by  otiier  firms.  The  defen- 
dants having  refused  to  accept  delivery  of  these 
plates,  the  plaintiffs  sued  them  for  breach 
of  contract,  and  at  the  trial  the  defendants 
tendered  evidence  of  a  custom  in  the  iron  trade 
that  the  buyer  of  iron  plates  from  a  firm  of 
manufacturers  of  them  is,  in  the  absence  of  any 
stipulation  to  the  contrary,  entitled  to  require 
plates  to  be  supplied  of  the  seller^s  own  make : 
— Held,  that  the  evidence  of  custom  did  not 
contradict  the  written  contract,  and  was  tiiere- 
fore  admissible.  Held  also  (by  Bbbtt,  L.  J.,  and 
Cotton,  L. J. ;  Bramwbix,  L. J.,  dissenting),  that 
the  defendants  were  entitled  to  refuse  to  accept 
delivery  of  the  plates  which  were  not  of  the 
plaintiffs'  own  manufacture.  Judgment  of 
Manistt,  J.,  reversed.  Johnson  v.  Rayltcn, 
Dixon  j-  Co.  (App.),  753 


—  successive  deliveries:  rrfusal  to  accept  one 
delivery  :  right  to  cancel  contract] — The  de- 
fendant in  October,  1879,  sold  to  the  plain- 
tiff 2,000  tons  of  iron,  at  429.  per  ton  free 
on  board — '*  Delivery,  November,  1879,  or 
equally  over  November,  December  and  Janu- 
ary next,  at  M.  per  ton  extra."  The  plaintiff 
refused  to  accept  any  iron  in  November;  the 
defendant  then  declared  the  contract  to  be  can- 
celled. The  plaintiff  claimed  delivery  of  one- 
third  of  the  2,000  tons  in  December  and  one- 
third  in  January.  The  defendant  refused  to 
deliver.  In  an  action  for  non-deliveiy, — Held 
(by  Bramwell,  LJ.,  and  Bagoaixay,  L.J., 
Bbbtt, L. J.,  dissenting),  that  the  plaintiff's 
breach  of  contract  in  reusing  to  accept  delivery 
in  November  entitled  the  defendant  to  cancel 
the  contract,  and  therefore  the  defendant  was 
not  liable.  Judgment  of  Field,  J.,  and  Maniott, 
J.,  reversed.  Hoare  v.  Rennie  (5  Hurl.  &  N. 
19 ;  29  Law  J.  Rep.  Exch.  73)  approved. 
Honck  y.  Afuller  (App.),  529 
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Salyagb.    See  Shipping. 

Sba — ^bodies  cast  on  shore:  bnried  by  parish: 
expenses  from  county  :  48  Gteo,  3.  c.  75.  ss.  1, 
5,  6.  2^  Churchwardens  qf  Woolwich  y. 
Bobertwn  (M.C.  87),  544 

Sbal,  contract  not  under.    See  Corporation. 

Sbssions — right  of  appeal :  notice  of  appeal :  time : 
statutes  11  Geo.  2.  c.  19.  s.  5,  and  12  &  13  Vict, 
c.  45.  s.  1 :  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  ss.  31  and  32 :  practice: 
regulations  and  conditions  of  appeal.  Reg,  y. 
The  Justices  of  Salop  (M.C.  72),  569 

Sbt-off.    See  Pleading.    Practice. 

Shkbiff— .^tffi  facias:  execution:  sheriff's  fees: 
sheriff*s  officer,  right  of  to  recover  fees  from  so- 
lieitor  of  execution  creditor] — A  sheriff's  officer, 
who  has  executed  a  writ  oi  fieri  facias,  cannot 
maintain  an  action  for  his  fees  against  the  soli- 
citor of  the  execution  creditor,  where  the  solicitor 
has  done  nothing  more  than  deliver  the  writ  to 
the  sheriff  for  execution.  Mayberry  y.  Man^ld 
(9Q.B.  754;  16  Law  J.  Rep.  Q.B.  102)foUowed; 
Brewer  v.  Jones  (24  Law  J.  Rep.  Eixch.  143; 
10  Exch.  655)  oyerruled.  Boyle  y.  Busby  j- 
Sons  (App.),  196 

possession  of:  failure  to  withdraw  sheriff 

from  possession  after  composition:  malice] — In 
the  absence  of  malice,  no  action  will  lie  against 
a.  judgment  creditor  for  not  withdrawing  the 
sheriff  from  possession  after  the  judgment 
creditor  has  become  bound  by  a  composition 
of  the  debt.  According  to  the  statement  of 
claim,  A,  haying  recovered  a  judgment  against 
B,  issued  a  writ  of  fi.  fa.,  under  which  the 
sheriff  entered  into  possession  of  B's  goods.  B 
filed  a  petition  of  insolvency,  and  A  proved  for 
the  amount  of  his  judgment  against  frs  estate. 
Resolutions  for  a  composition  were  passed  and 
registered.  The  sheriff  refused  to  withdraw 
from  possession  without  A's  instructions,  which 
were  not  given  by  A.  No  malice  was  alleged 
as  against  A : — Held,  on  demurrer,  that  in  the 
absence  of  malice  A's  failure  to  instruct  the 
sheriff  to  retire  gave  B  no  right  of  action  against 
A.     Phillips  v.  The  General  Omnibus  Co.,U2 


Sale  by.    See  Bill  of  Sale. 


Ship  akd  Shifpiko— ^tffMraZ  average :  deck  cargo : 
jettison:  contribution] — The  defendants,  ship- 
owners, contracted  with  the  plaintiff  to  carry  his 
cattle,  on  deck,  from  New  York  to  Portsmouth. 
No  custom  to  carry  cattle  on  deck  existed.  During 
the  voyage  the  ship  encountered  heavy  weather, 
and  the  master  made  a  proper  and  necessary 
jettison  of  the  cattle: — Held  (reyeising  the 


judgment  of  the  Queen's  Bench  Division),  that 
the  plaintiff  was  not  entitled  to  contribution 
from  the  defendants  in  respect  of  his  loss  either 
by  way  of  general  average  on  ship,  freight  and 
cargo,  or  as  a  particular  right  to  contribution 
from  the  defendants  alone.  Wright  v.  Mat" 
wood,     Gordon  v.  Marwood  (App.),  643 

—  necessaries  for  ship :  authority  of  part  oumer 
to  pledge  other  owner  s  credit :  managing  owner  : 
entry  on  register] — The  Act  39  &  40  Vict.  o. 
80.  s.  36  requires  the  name  and  address  of  the 
managing  owner  for  the  time  being  of  every 
British  ship  to  be  registered  at  the  custom-house 
of  the  ship's  port  of  registry.  In  accordance  with 
this  provision  W.,  in  1877t  being  the  registered 
owner  of  certain  shares  in  a  ship,  caused  himself 
to  be  entered  as  managing  owner.  Subsequently, 
in  1879,  the  defendant  became  registered  owner 
of  certain  other  shares  in  the  same  ship,  and 
agreed  to  sell  them  to  W.  for  cash,  informing 
W.  that  he  had  no  intention  of  navigating  the 
ship,  and  would  not '  take  any  part  in  her 
management.  W.  thereupon  agreed  that  the 
vessel  should  not  leave  port  till  the  cash  was 
paid.  Shortly  after,  W.,  without  the  defendant's 
knowledge,  ordered  necessaries  for  the  ship 
from  the  plaintiffs,  and  sent  the  ship  to  sea. 
The  defendant  had  no  interest  in  the  adventure, 
of  which  he  knew  nothing,  nor  was  he  aware  of 
the  entry  in  the  register  of  W.  as  managing 
owner,  which  still  remained  nncancelled.  The 
plaintiffs  had  inspected  the  register  before 
supplying  the  necessaries,  and  found  the  defen- 
dant's name  as  part  owner.  W.  shortly  after 
went  into  liquidation.  On  action  brought  to 
recover  the  price  of  the  necessaries  from  the 
defendant,  —  Held,  that  W.  had  not  in  fact 
authority  to  bind  the  defendant,  and  that  the 
fact  of  the  entiy  on  the  register  of  W.  as  manag- 
ing owner  remaining  uncancelled,  was  not  a 
holding  out  by  the  defendant  of  W.  as  his  manag- 
ing owner,  or  as  clothed  with  authority  to  biml 
any  other  owners  than  those  who  had  in  fact  en- 
trusted to  him  the  management  of  the  ship. 
Frazer  ^  Co.  v.  Cuthbertson,  277 

pilotage :  salvaae^ — A  ship  bound  for  Barrow- 
in-Furness  was  onven  by  a  violent  storm  to 
leeward  of  her  port  into  Morecambe  Bay.  She 
could  not  beat  to  windward,  but  was  being 
driven  towards  dangerous  sands.  Her  captain 
and  crew  were  ignorant  of  the  locality,  and 
unless  guided  to  some  part  of  the  bay  where 
she  mi^ht  take  the  ground  or  lie  in  safety  she 
would  inevitably  have  been  lost.  Some  pilots, 
seeing  her  peril,  put  to  sea,  at  considerable 
danger  to  Uieir  own  lives,  and  being  unable, 
through  the  height  of  the  sea,  to  hoaxd  the 
ship,  they  led  her,  by  preceding  her  and  sig- 
nalling, to  a  safe  anchorage  in  the  bay.  The 
ship  had  a  pilot  signal  flying  when  the  pilots 
put  off.  No  mention  was  made  from  the  ship 
of  any  port  to  which  she  should  be  steered; 
and  she  had  not  suffered  any  damage  to  her 


QOEEN'S  bench,  COHMOK  PLEiB  ASD  EXCtu^.. 


rh«  ^antor  <1ied,  leaTing  two  Km*,  Ed*rud  (a 
Insa  tiu)i[i<IRegiDald.  nnd  aumlnughter.  FnmcM. 
Beginald  I'onrejpd,  sulijocl  to  Edirnrd'a  oiCntir, 
to  the  UBC  of  bimself  in  fee,  and  then  mortgagrd 
the  lioBP  fee  thua  u'reuted  to  a  bank  for  lU,t}OUl., 
being  mora  thmi  the  fee-simple  valaa  of  the  pro- 

Certy.  Fruncea  Di.irried.  lutTing  bound  benclf 
y  aDto-nupti-iI  srtlleniont  to  settle  an}r  real  pro- 
Stty  whii-h  aha  eliuuld  ucqairo  in  ber  owa  right 
rin»  th»  ni.iiri.ige  on  lienwlf  for  life,  vith 
Mmsindnr  to  her  children.  SuborqucDtlj.  hj  an 
ftrrangenn'nt  between  nil  the  persons  interested. 
Ref,'iiiald,  t'rnnccq  and  her  husband,  with  the 
consent  of  the  Lard  Cbancellor.  as  protector  of 
tlio  eottletnent,  coavojod  tho  property  to  tmsleM 
infeo,  iulijoct  toEdwiird'HBstiito  Uil,  disehftrgcd 
of  the  mortj^e  and  Seginald'a  equity  of  re- 
denipl ion,  upon  (rust,  after  the  death  of  Edward, 
to  rniae  37,000t  by  bhIb,  and  after  paying  off 
the  mortgage  to  eourey  tu  the  use  of  other  trus- 
tees, in  trust  for  Frances  for  life,  with  remainder 
to  her  huiband  for  life,  with  reniainder  lo  tlieir 
sons  in  i-nccesition  in  tail  male,  with  remaindcn 
over.  Edward  died  without  issue.  Frances  and 
her  lliisbnnd  diei)  leaving  the  defend^iut  their 
eldest  iciu: — Held  (nffirming  tho  judgment  of 
the  Kxcliequor  Dirision),  that  the  defendant, 
fur  the  purpoBTs  uf  succession  <luiy,  derived  his 
BucccBsion  from  his  muther  and  uot  from  Regi- 
nald.   'I'ie  Aiiornty-GencTal  v.  DonAiHg  (App.), 


RKTEMrH  (con tinned) — mccrmon   dalit:  appoutl- 

mtnl  by  iimtf  of  peneral  potBtr.-  prrdentioT :  mc- 
rtt'iim  Holy:  In/aei/dHly]  —A  testator  beqoeatlisd 
rcrlaiii  funds  in  Inist  for  his  daughter  for  life, 
with  reni;iin(taF  to  nch  persons  as  she  should  by 
deedappoint.andindefiiultof  appointment  to  her 
next-of-kin.   Tho  testator  died  before  the  pass- 
ing of  the  Siiccesaion  Doty  Act,  1BS3,  andl^acy 
duty  at  tho  rato  of  one  per  ceul.  was  paid  on  the 
above  trust  funds.     The    daughter,   after  the 
passing  of  the  Succession  Duty  Act,  1853,  ex- 
ercised the  power  in  favour  of  hermecM,  gnnd- 
childron  of  the  testator:  -//rW,  flrst,  that  the 
nieces  wcro  liable  to  a  duly  of  one  per  cent.  — 
on  a  sncccsijion  dcrivud  from  the  testator.  > 
was  the  "  preileoessor  "  within  section  2  of 
Succession  Duty  Act,  1833;  socondly,  that 
payment  of  the  Ifgnoy  duty  had  not  ilischnr; 
the  TiiccoH  from  tllD  obligation  to  pay  success 
duly.     7'he  Atlomey-Gcneral  v.  Milchtil,  401 

RiuT— feloniiiuH  di>mi>Htion  of  houses :  lialil 
nf  hundrerl  i  7  &  8  (^eo.  4.  c.  31.  s.  i.  Dn 
V.  Foollit.    Drake  v.  //uniix  (M.C.  HI),  76! 

Risk.    See  marine  Insurance. 


84U  OT  Goods — nuuu^aetrnftr :  euttract  for  n 
of  goodt  hy  ntan'ffactitrtr :  implied  term  ll 
good*  art  ijf  ntaimfaeturtr'i  tmm  tmite  :  evid'.* 
eialom\~-la  a  contiact  to  snpply  goods  bj 
firm,  who  mannlUcture,  but  do  not  othenri 
deal  in  the  goods,  there  is,  where  no  usage 
custom  to  the  contnry  is  shewn,  aa  tmpli 
t«nn  that  the  goods  shall  be  of  the  firm's  ui 
make.  The  plaintJffB,  a  firm  who  were  mso 
hctarera  of,  but  did  not  othenrise  deal  in.  ir 
goods,  by  a  contract  in  writing  agreed  to  sup[ 
to  tho  defendants  a  quantity  of  ship-plates  of 
specified  quality  and  description  bj  montl 
delireries  at  the  defendants  shipyard.  T 
contmct  was  headed  with  the  name  of  I 
plaintiffs'  works,  and  had  their  trsJe-mark 
Its  margin,  and  it  contained  a  clause  proridi 
that  in  case  of  any  strike  of  workmen  cansing 
stoppage  of  the  worka,  the  supply  uf  the  plal 
might  be  suspended  during  the  continoance 
the  strike.  Before  the  deliTarieB  were  co; 
pleted  the  plaintiffs  closed  their  works  and  pi 
posed  to  complete  the  contract  by  deliveri; 
plates  of  the  specified  quality  and  deecriptio 
but  manufactured  by  other  firms,  llie  defe 
diinLs  having  refused  to  accept  delivery  of  th< 
plates,  the  plaintiffii  sued  them  for  bnai 
of  contract,  and  at  the  trial  the  defendu 
tendered  evidence  of  B  custom  in  the  iron  tni 
tbat  tbe  buyer  of  iron  plates  from  a  firm 
manufactunin  of  tbom  is,  in  the  absenee  of  ai 
stipulation  to  tbe  cantr»rf,  entitled  to  nqdi 
platea  to  be  snpplied  of  the  seller'a  (nrn  nufc 
^Hdd,  that  the  evidence  of  custom  did  B 
contradict  the  written  contnet,  and  wta  the 
fore  admissible.  He}d  also  (W  Bun,  IaI.,  I 
CoTTOK. L.J. ;  Bbakweu,  L.J.,  dinonti^l, ' 
the  defendants  were  entitled  lo  nftiM  to  m 


,  J.,   reverted.     Joluuom   ^ 


Dixon  $  Co.  (App.),  7A3 


deliitry  :  rigkt   to   t 


Salr  of  Fiiod  and  Dhcos  Acts.  I8TS,  1879  I 
k  30  Vict.  c.  63.  s.  14,  nnd  42  &  43  Vict.  e. 
s.  3)  —  consignor  and  consignoo  :  adultWH 
milk  in  course  of  transit:  no  dBliTBiTof  Mm 
to  agent  of  seller.   Rouch  t.  Hall  (U.a  0),  i 
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queen's  bench,  common  pleas  and  EXCHEQUER- 


[N.S. 


Poor  Law  (continued) — settlement :  residence  for 
three  years:  "parish":  39  &  40  Vict.  c.  61. 
8.  34.  PUmusgate  Union  v.  West  Ham  Union 
(M.C.  61),  446 

—  settlement :  children  under  sixteen :  39  & 
40  Vict.  c.  61.  s.  35.  HoUingboume  Union  y. 
West  Ham  Union  (M.C.  74),  644 

— ^  settlement:  irremoyability:  penitentiary  sup- 
ported by  subscriptions:  bona  fide  charitable 
gift :  64  Geo  3.  c.  170.  s.  6 ;  9  &  10  Vict  c.  66. 
6.  1 ;  39  &  40  Vict.  c.  61 .  s.  34.  Fulham  Union 
y.  Isle  of  Thanet  Union  (App.)  (M.C.  101),  644 


settlement :    illegitimate   children :    subse- 


quent marriage  of  mother:  derivatiye  set- 
Uement:  39  &  40  Vict  c.  61.  s.  35  :  retrospec- 
tiye  effect  Fulham  Union  y.  Portsea  Union 
(M.C.  144).  779 

Postmastbb-Gbkb&al.    See  Telegraphs. 

PnAcncE — action/or  therecovery  ofland:  pleading : 
rules  of  court] — Under  the  Rules  of  Court,  Order 
XIX.  rule  15,  the  mere  statement  by  a  defen- 
dant to  an  action  for  the  recoyery  of  land  that 
he  is  in  possession,  puts  the  plaintiff  to  the 
proof  of  his  case.  So  held  by  the  Court  of 
Appeal.   Baanford  y.  M^AnuUg  (App.),  294 

appecd:    public    health   act,   1876  (38  & 

39  Vict  c.  65),  Bs.  91,  94,  96,  96,  261 :  appeal 
from  order  of  justices  to  abate  nuisance : 
*'  criminal  cause  or  matter  " :  the  judicature  act, 
1873,  s.  47.  Ex  parte  Whitchurch ;  in  re  An 
order  made  by  Justices  of  Nottingham  (M.C. 
99),  664 

attachment  of  debts :  garnishee  ord^r :  part- 
nership firm  :  rules  of  court] — A  garnishee  order 
will  not  be  granted  on  partners  in  the  name  of 
their  firm.     WalJIfer  v.  Booke,  470 

award:  costs  to  follow  event:   meaning   of 

"  event "] — Where  costs  are  to  follow  the  eyent 
the  word  should  be  read  distributively,  as  if  it 
were  "  eyents."  Where  an  action,  in  which  the 
defendant  counter-claimed,  and  all  matters  in 
difference  were  referred  by  an  order  providing 
that  costs  should  follow  the  eyent,  unless  other- 
wise ordered,  and  the  arbitrator  awarded  that  a 
certain  balance  was  due  from  the  plaintiff  to 
the  defendant, — Held  (affirming  the  judgment 
of  the  Queen's  Bench  Division),  that  the  ar- 
bitrator ought  to  have  found  the  issues  speci- 
fically, and  that  the  award  must  be  referred 
back  to  him  for  that  purpose.  EUis  y.  Desilva 
(App.),  328 

bringing  in  third  party :  position  of  third 

party  when  the  whole  matter  cannot  be  disposed  of 
oy  one  trial :  judicature  act^  1873,  «.  24.  subs.  Z: 
rules  of  court,  order  XV L  rules  17  and  18] — 


In  an  action  against  the  defendants  for  breach 
of  contract  they  served  P.,  as  third  party,  with 
a  notice  under  rule  18  of  Order  XVI.  The  de- 
fendants then  applied  to  the  Court  to  give 
directions  as  to  mode  of  trial ;  but  the  Cooit 
held  that  the  matters  could  not  all  be  decided 
at  one  trial,  and  declined  to  give  any  directions. 
Pleadings  having  been,  by  direction  of  Uie 
Queen's  Bench  Division,  deliyered  between  the 
defendants  and  the  third  party,  the  defendants 
then  gave  the  third  party  nodoe  of  trial,  the 
action  between  the  plaintiff  and  the  defendants 
having  been  already  tried : — Heid  (affirming  the 
judgment  of  the  Queen's  Bench  Division),  that 
as  Uie  Court  had  decided  that  all  the  questions 
could  not  be  determined  in  one  trial,  the  third 
party  ought  to  be  dismissed  from  the  actioo, 
and  that  the  notice  of  trial  should  therefore  be 
set  aside.  Schneider  v.  Bait  ^  Co.  Paniw^ 
{third  party),  (^^PP*)*  ^^ 

~^ costs:  claim  and  counter-claim:  rules  of 
court] — In  an  action  for  a  liquidated  money 
claim,  after  trial  with  a  jury,  judgment  ma 
entered  for  the  plaintiff  on  nis  claim,  but  for 
the  defendants  for  a  balance  on  a  counter-claim 
for  goods  sold,  the  amount  of  which  exceeded 
that  of  the  claim.  The  judgment  directed  that 
the  "  plaintiff  should  recover  against  the  de- 
fendants his  costs  of  suit  ftnd  thst  the  defen- 
dants recover  the  costs  of  the  counter-claim  ": 
— Held  (reversing  the  judgment  of  the  Ex- 
chequer Division),  that  the  plaintiff  was  entitled 
to  Uie  general  costs  of  the  cause.  Baines  v. 
Bromley  (App.),  466 


costs:    taxation    of    costs    where  plaintijf 


succeeds  only  on  part  of  his  claim :  apportionr 
ment  of  costs] — In  an  action  to  recover  the 
price  of  work  done  in  and  about  a  house  the 
plaintiff  claimed  for  three  distinct  items  of  work, 
and  recovered  a  sum  of  37^.  in  respect  of  one 
of  the  items.  An  order  was  thereupon  made 
*'  that  the  plaintiff  recover  against  the  defen- 
dant (luch  costs  as  one  of  the  Masters  may  find 
that  he  has  rightly  incurred  in  recovering  the 
above  amount  to  be  taxed;  and  that  the  de- 
fendants recover  against  the  plaintiff  such  costs 
as  they  have  rightly  incurred  in  defending  them- 
selves on  those  points  on  which  they  have  sac- 
ceeded  to  be  also  taxed  " : — Held  (reversing  the 
decision  of  the  Common  Pleas  Division),  that 
upon  the  true  construction  of  the  order  the 
plaintiff  was  entitled,  upon  taxation,  to  be  al- 
lowed the  general  costs  of  the  cause,  excluding 
only  such  costs  as  were  applicable  exclusively 
to  the  two  items  on  which  he  failed,  and  that 
the  defendants  were  entitled  to  be  allowed  such 
costs  only  as  were  incurred  exclusively  with 
respect  to  the  two  items  on  which  their  defence 
was  successful.     Sparrow  v.  HUl  (App.),  675 

—  costs  taxed  on  higher  scale  :  rules  of  supreme 
court  (costs)] — Judgment  for  nominal  damages 
was  obtained  by  the  plaintiff  in  an  action  for  an 


Vol.  50.] 


INDEX. 


t  •  • 

XXIU 


alleged  trespass  on  the  part  of  the  defendant 
who  sought  to  jostify  under  a  claim  of  right. 
An  injonction  was  also  claimed  and  granted. 
The  trial  lasted  a  long  time,  and  involved 
mnch  expense,  and  a  large  body  of  evidence  was 
adduced  as  to  the  title  to  the  property  on  which 
the  trespass  was  alleged  to  have  been  com- 
mitted : — Held^  not  a  case  in  which  a  Court 
would  exercise  the  discretion  given  to  it  by 
Rules  of  the  Supreme  Court  (Costs),  Order  VI. 
rule  3,  and  order  the  costs  to  be  taxed  on  the 
higher  scale.  Held^  further,  that  the  discretion 
given  by  that  order  is  not  limited  to  costs  in 
actions  in  the  Chancery  Division  or  to  actions 
involving  matters  of  equity,  but  applies  to  all 
actions.     The  Duke  of  Nvrfolk  v.  Ar&uihnot,  384 

—  costs  following  the  event :  claim  overtopped 
by  count er-daim :  costs  of  the  cause:  rules  of 
tie  supreme  court] — In  an  action  for  a  liquidated 
money  claim,  after  a  trial  with  a  jury,  jud  ?ment 
was  entered  for  the  plaintiff  on  his  claim,  but 
for  the  defendants  on  a  similar  counter-claim 
(for  goods  sold)  overtopping  the  claim.  A  Master 
taxed  to  the  defendants  the  costs  of  the  cause, 
and  to  the  plaintiff  only  the  costs  of  witnesses 
to  establish  his  claim : — Held,  upon  application 
by  the  plaintiff  to  review  the  taxation,  and  ob- 
jection that  the  plaintiff  was  entitled  to  all 
costs  of  the  cause  incurred  in  respect  of  the 
claim,  and  the  defendants  only  to  such  costs  of 
the  cause  as  were  incurred  in  respect  of  the 
counter-claim,  that  the  taxation  was  right. 
Baines  v.  Bromley,  129 


costs:  order  depriving  of:  application  for : 


appeal  from:  alternative  jurisdiction  of  judge 
and  oourt:  rules  of  court,  order  LV.] — The 
plaintiffs,  after  a  trial  with  a  jury,  recovered 
6/.  beyond  100/.  paid  into  Court.  The  Judge 
immediately  gave  judgment  for  the  plainti& 
105/.  without  costs.  Counsel  on  both  sides 
were  present.  No  application  was  made,  and 
no  cause  was  shewn.  Counsel  for  the  defendants 
intended  to  apply  to  deprive  the  plaintifib  of 
costs  had  not  the  Judge  anticipated  him.  The 
Exchequer  Division  rescinded  the  order  : — Held 
(by  the  Court  of  Appeal),  that  the  appeal  from 
the  order  of  the  Exchequer  Division  was  not  an 
appeal  from  an  interlocutory  order ;  that  the  ap- 
peal (if  any)  from  the  order  of  the  Judge  was 
to  the  Court  of  Appeal,  and  not  to  the  Divisional 
Court.  Held  also  (reversing  the  judgment  of 
the  Exchequer  Division),  that  the  jurisdiction 
given  by  Order  LV.  to  the  Judge  or  the  Court 
is  an  alternative  and  not  an  appellate  juris- 
diction, and  that  the  circumstances  of  the  case 
shewed  a  substantial  compliance  with  the  re- 
quirements of  Order  LV.  as  to  application  at 
the  trial.  Marsden  v.  The  Lancashire  and 
Yorkshire  Rail.  Co.  (App.),  318 

—  county  courts  act:  general  request  to  county 
court  judge  to  take  notes:  signature  of  judge: 
county  court  rufes:  adjournment  of  trial] — In 
Older  to  entitle  a  party  to  obtain  signature  of 


a  County  Court  Judge*8  notes  under  section  6 
of  the  County  Courts  Act,  1875,  there  should 
be  a  request  to  make  a  note  of  the  questions 
of  law  intended  to  be  raised.  A  mere  general 
request  to  the  Judge  upon  a  case  coming  on  for 
hearing  to  take  notes  of  the  evidence  is  not 
sufficient.  Morgan  v.  Bees  (App.),  491 
The  parties  to  an  action  in  a  County  Court  cannot 
adjourn  the  trial  by  consent,  under  Order 
XXXVII.  rule  26  of  the  County  Caurt  Rules, 
1875,  without  the  leave  of  the  Judge.    Ibid. 

■  discovery:  inspection  oj  documents:  pri- 
vilege :  sufficiency  of  affidavit] — An  affidavit  of 
docum^^nts  made  pursuant  to  Order  XXXI.  rule 
12  is  conclusive  against  the  party  seeking  dis- 
covery, not  only  generally,  but  sdso  in  respect 
of  the  assertion  by  the  party  making  the  affidavit 
that  certain  documents,  admitted  to  be  in  his 
possession  and  to  be  relevant,  relate  solely  to  his 
own  case,  and  not  to  the  case  of  the  other  party, 
and  do  not  tend  to  support  it,  and  that  to  the 
best  of  his  knowledge,  information  and  belief 
they  do  not  contain  anything  impeaching  his 
own  case.  Where  therefore  an  affidavit  claimed 
privilege  from  production  and  inspection  for 
documents  on  the  above  ground  without  any 
further  description  of  their  character, — Held 
(by  Dbnuan,  J.,  and  Pollock,  B.,  dissentiente 
Williams,  J.),  that,  on  the  authority  of  Taylor 
V.  Batten  (48  Law  J.  Rep.  Q.B.  73)  and  Jones  v. 
The  Monte  Video  Gas  Company  (49  Law  J. 
Rep.  Q.B.  627),  inspection  of  such  documents 
could  not  be  ordered.  Held  (by  the  Court  of 
Appeal,  affirming  the  decision  of  the  Queen's 
Bench  Division),  that,  both  on  principle  and  on 
the  construction  of  rule  11  of  Order  XXXI., 
inspection  ought  not  to  be  ordered.  Bewicks  y. 
Graham  (App.),  396 

— —  incumhenttf  resignation  act,  1871  (34  ^'  35 
Vict.  c.  44),  s.  10  ;  pension  of  retired  clergyman  ; 
set-off:  counter-claim] — In  an  action  brought 
by  a  retired  clergyman  against  hit»  successor  in 
the  incumbency  for  arrears  of  the  pension  allowed 
under  the  Incumbents'  Resignation  Act,  1871, 
the  defendant  claimed  to  set  off  against  such 
arrears,  and  also  to  recover,  by  way  of  counter- 
claim, a  judgment  debt  due  to  him  from  the 
retired  clergyman : — Held  (reversing  the  judg- 
ment of  Lord  Colbridob,  C.J.),  that  the  pen- 
sion was  inalienable,  and  therefore  the  defen- 
dant's claim  could  not  be  set  off,  and  the  plain- 
tiff was  entitled  to  a  separate  and  independent 
judgment  for  the  arrears  due.  Held  (by  Bag- 
oallat,  L.J.,  and  Lush,  L.J.),  that  the  defen- 
dant's claim  was  in  fact  a  setroff,  and  must  be 
dismissed.  Held  (by  Bbamwkll,  L.J.,  dissent- 
ing), that  the  defendant's  claim  was  a  counter- 
claim, on  which  he  was  entitled  to  judgment. 
Gathercole  v.  Smith  (App.),  681 

indictment    for    obstruction    of   highway : 

new  trial :  acquittal  of  defendant :  misdirection 
on  criminal  trial.  Beg,  v.  Duncan  (M.C.  95), 
622 
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PiucncB  (continaed) — interpleader  issue :  mode  of 
trial:  "  action,**  meaning  <^:  judicature  act :  rules 
of  court] — An  interpleader  issue  having  been 
directed,  the  issue  was  drawn  up  for  trial  with 
a  jury,  and  the  trial  took  place  before  a  Judge 
and  a  jury.  A  new  trial  having  been  ordered, 
the  plaintiff  gave  notice  of  trial  before  a  Judge 
alone.  The  defendant  did  not  give  a  counter 
notice,  but  objected  at  the  trial  to  the  jurisdic- 
tion of  the  Judge  to  try  the  case  without  a 
jury : — Heldf  that  it  was  not  competent  for  the 
plaintiff  to  give  such  notice,  and  that  the  issue 
could  not  be  tried  by  a  Judge  without  a  jury. 
Harnlyn  v.  Bettelet/  (App.),  1 

An  interpleader  issue  is  not  an  action  within  the 
meaning  of  section  100  of  the  Judicature  Act, 
1873,  and  the  rules  of  Court  made  under  that 
Act.    Ibid. 

judicature  acts :  mortgage :  lottery :  pencUti/] 
— The  time  for  appealing  from  an  order  of  a 
Judge  in  chambers  expired  in  the  long  vacation, 
during  which  no  Divisional  Court  was  sitting : 
— Helit  that  the  time  ought  to  have  been  en- 
larged almost  as  of  course,  though  execution  had 
been  levied  under  the  order.  The  defendant 
applied  to  a  Judge  for  an  enlargement  of  time, 
which  was  refused.  He  then  appealed  against 
the  order  to  a  Divisional  Court.  By  consent 
the  appeal  was  treated  as  being  also  an  appeal 
from  the  refusal  to  enlarge  the  time.  The 
Divisional  Court  dismissed  the  appeal  on  the 
merits.  An  appeal  to  the  Court  of  Appeal  was 
dismissed,  on  the  erouod  that  there  was  no 
appeal  from  the  order  refusing  to  enlarge  the 
time : — Held,  that  the  Court  of  Appeal  were 
bound  to  treat  the  question  of  time  as  open, 
it  having  been  treated  as  open  in  the  Court 
below.  In  an  action  by  a  mortgagee  in  posses- 
sion against  a  mortgagor  for  the  mortgage  debt, 
the  writ  was  specially  indorsed  for  a  certain 
sum.  Upon  an  affidavit  that  there  was  no  de- 
fence, notwithstanding  counter  affidavits  alleging 
questions  of  account,  an  order  was  made  that 
unless  the  defendant  paid  5,000/.  into  Court 
by  a  given  day,  the  plaintiff  might  sign  judg- 
ment. Judgment  was  signed  and  execution 
levied  under  the  order : — Held^  that  the  defen- 
dant ought  to  have  been  allowed  to  defend,  for 
the  purpose  of  taking  an  account,  without  any 
payment  into  Court,  and  that  judgment  ought 
to  have  been  signed  as  security  only  for  what 
should  be  found  due  on  the  account,  without 
power  to  issue  execution  except  by  leave  of  the 
Court,  the  defendant  being  required  as  a  con- 
dition to  consent  to  the  immediate  raking  of  such 
account.  Wallingford  v.  The  Mutual  Society 
(H.L.).  49 

A  provision  in  a  mortgage  making  the  whole  debt 
due  on  failure  to  pay  one  instalment,  is  not  in 
the  nature  of  a  penalty,  but  may  be  enforced. 
Ibid. 

A  society  formed  for  making  advances  to  its 
members,  which  selects  by  lot  the  members  who 
are  to  receive  advances,  is  not  illegal  under  the 
Lottery  Acts.    Ibid. 


—  notice  to  third  parties :  directions  as  to  mode 
of  trial :  judicature  act]  — In  an  action  against 
the  defendants  for  non-deliveiy  of  certain  iron 
rods  of  the  quality  contracted  for,  the  defen- 
dants proceeded  to  bring  in  H.,  a  foreigner,  as 
a  third  party,  under  Order  XVI.  mle  18,  on 
the  ground  that  they  had  contracted  with  him 
in  respect  of  the  iron  rods  so  supplied  and 
upon  Uie  same  terms.  It  was  not  denied  that 
the  clause  as  to  quality  was  the  same  as  be- 
tween the  plaintiff  and  the  defendants  on  the 
one  hand  and  the  defendants  and  H.  on  the 
other.  The  plaintiff  however,  relied  upon 
certain  admissions  made  by  the  defendants  as 
regards  the  subject-matter  of  the  contract,  which 
shewed  that  the  action  was,  as  between  the 
plaintiff  and  the  defendants,  an  undefended 
one.  It  further  appeared  that  the  case  had 
already  been  set  down  for  trial,  and  would  be 
reached  in  a  day  or  two.  Upon  application 
made  by  the  defendants,  under  Older  XVI. 
rule  21,  to  give  directions  as  to  the  mode  of 
trial, — Held,  that  the  Court  had  power  to  con- 
sider whether  the  case  was  one  in  which  a 
third  party  ought  to  be  allowed  to  oome  in,  and 
ought  to  refuse  the  application  where  the  effect 
of  such  third  party  being  introduced  would  be 
to  embarrass  and  delay  the  plaintiff  Schneider 
V.  Batt  i  Co.  (App.),  389 

—  order  dismissing  action :  extension  of  time  for 
appealing  from :  jurisdiction:  discretion :  order] 
— A  Master  having  made  an  order  dismissing  an 
action  unless  the  plaintiff  filed  an  answer  to  in- 
terrogatories within  seven  days,  the  plaintiff 
swore  his  affidavit  in  answer  on  the  seventh, 
but  did  not  file  it  until  the  eighth  day  from  the 
date  of  the  order.  After  taking  out  intermediate 
summonses  to  extend  the  time  for  delivering 
notice  of  trial,  and  to  rescind  the  Master*s 
order,  the  plaintiff  took  out  two  summonses — 
one  to  extend  the  time  for  appealing  from  that 
order,  the  other  to  vary  it  by  extending  the  time 
for  answering  interrogatories ;  and  a  Judge 
made  the  oider  asked  for  on  each  of  these 
two  summonses : — Held  (affirming  the  judgment 
of  the  Common  Pleas  Division),  that  the  Judge 
had  jurisdiction  to  make  the  order  under  rule  6 
of  Order  LVII.;  and  that  no  sufficient  ground 
had  been  shewn  for  interfering  with  the  discre- 
tion exercised.     Carter  v.  Stubhs  (App.),  161 

—  parties :  bankruptcy  of  defendant :  trustee 
in  bankruptcy:  order  L.  rule  2] — In  an  action 
upon  a  bill  of  exchange  against  a  sole  defen- 
dant, after  issue  joined,  the  defendant  filed 
his  petition  for  liquidation,  and  a  trustee  was 
appointed: — Held  (affirming  the  judgment  of 
the  Queen's  Bench  Division),  that  the  trustee 
ought  not  to  be  made  a  defendant  under  Order 
L.  rule  2.  Barter  ^  Co,  v.  Dubeux  ^  Co. 
(App.),  527 


pleading:  embarrassing  statement  of  claim: 


breach  of  promise  of  marriage] — The  statement 
of  claim  in  an  action  for  breach  of  promise  of 
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marriage  stated  the  promise  and  breach,  and 
alleged  that  "  the  plamtiff,  relying  on  the  said 
agreement,  permitted  the  defendant  to  debaach 
and  carnally  know  her,  whereby  the  defendant 
infected  the  plaintiff  with  a  venereal  disease": 
— Held  (by  the  Common  Pleas  Division),  that 
this  allegation  must  be  struck  out,  as  tending  to 
prejudice  and  embarrass  the  fair  trial  of  the  ac- 
tion. Held  (by  the  Court  of  Appeal,  reversing  the 
decision  of  the  Common  Pleas  Division),  that 
the  allegation  could  properly  be  pleaded  under 
Order  XIX.  rule  4,  and  ought  not  to  be  struck 
out  under  Order  XXVI L  rule  1.  Millington  v. 
Loring  (App.),  214 

—  taxation  of  costs  where  plaintiff  succeeds  only 
on  part  of  his  claim :  apportionment  of  costs 
which  cannot  be  separated:  allowance  of  those 
which  can :  rules  of  the  supreme  court"] — Where 
a  plaintiff  succeeded  on  one  out  of  three  heads 
of  his  claim,  and  an  order  was  made  that  "  the 
plaintiff  be  allowed  such  costs  as  one  of  the 
Masters  may  find  that  he  has  rightly  incurred, 
in  recovering  a  certain  amount,  and  the  defen- 
dants  be  allowed  such  costs  as  they  have 
rightly  incurred  in  defending  themselves  on  the 
points  on  which  they  have  succeeded,"  the  prin- 
ciple that  should  be  followed  in  taxing  the  costs 
is  to  allow  to  each  party  the  costs  of  such  items 
of  the  claim  as  he  has  succeeded  on,  so  far  as 
they  can  be  separated,  and  to  apportion  the 
general  costs  of  the  cause  which  cannot  be 
separated,  and  not  to  give  those  general  costs 
to  the  plaintiff  because  he  has  partly  succeeded 
on  his  claim.     Sparrow  v.  Hilly  410 

—  writ :  time  from  which  it  dates :  issued  same 
day  as  cause  of  action :  fractions  of  a  day :  fic- 
tion of  law] — A  statement  of  claim  alleged  that 
the  cause  of  action  accrued  on  the  2nd  of  July, 
and  before  the  issuing  of  the  writ,  which  as  a 
fsLCt  was  issued  the  same  dav.  Demurrer  on 
the  ground  that  the  writ  being  a  judicial  act 
must  be  taken  to  date  firom  the  earliest  moment 
of  the  day,  and  therefore  to  have  been  issued 
before  the  cause  of  action  accrued  : — Heldy  that 
the  doctrine  on  which  tJie  demurrer  was  founded 
did  not  apply,  and  that  the  plaintiff  was  en- 
titled to  shew  that  the  cause  of  action  accrued 
before  the  issuing  of  the  writ.  Clarke  v.  Brad- 
laugh,  678 


writ  for  service  out  of  jurisdiction :  slander: 


publication  abroad  with  damage  in  England: 
order  IL  rule  4;  order  XL  ruU  1] — ^Where  a 
charge  of  misconduct  made  out  of  the  juris- 
diction against  an  officer  of  an  English  vessel 
to  the  captain  is  reported  to  the  owners  in 
England,  who  dismiss  the  officer,  "  the  act  or 
thing  for  which  damages  are  sought  to  be  re- 
covered '*  is  not  done  within  the  jurisdiction,  so 
as  to  admit  of  a  writ  in  an  action  for  slander 
against  the  person  making  the  charge  being 
issued  for  service  out  of  the  jurisdiction  under 
Order  XL  rule  1.  Breey.  Mareecaux  (App.),  676 
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—  See  Chose  in  Action.  County  Court.  Cri* 
minal  Law.  Municipal  Election.  Husband  and 
Wife. 


Pbbscbiption.    See  Lateral  Support. 

Pbincipal  and  Aohnt — building  society :  certified 
rules :  borrowing  in  excess  of  authority :  liability 
of  society  and  directors] — By  the  certified  rules 
of  an  unincorporated  building  society  the  direo* 
tors  were  empowered  to  borrow  money  up  to 
a  prescribed  limit.  The  course  of  business  was 
for  the  treasurer  of  the  society  to  receive  the 
loan  and  give  the  lender  a  receipt,  together 
with  an  undertaking  on  behalf  of  the  directors 
to  give  a  promissoiy  note  of  the  directors  fbr 
the  amount ;  and  these  notes  were  subsequently 
exchanged  for  the  receipt.  The  plaintiffs  ad- 
vanced 100/.  to  the  society,  paying  the  amount 
to  the  treasurer,  and  receiving  from  him  a 
receipt  and  undertaking.  This  sum  was  never 
paid  over  to  the  society,  but  was  appropriated 
by  the  treasurer  to  his  own  use,  and  no  promise 
sory  note  for  the  amount  was  procured  for  the 
plaintiff.  At  the  time  of  this  loan  the  society 
had  borrowed  in  excess  of  the  limit  allowed 
by  the  rules.  The  plaintiffs  having  sued  the 
society  and  the  directors  to  recover  the  amount, 
— Held,  that  the  individual  directors  were  petr- 
sonally  liable  to  the  plaintifls  for  the  amount 
of  the  loan ;  but  that  the  society  was  not  so 
liable.  Chapleo  v.  The  Brunswick  Bentfit  Build' 
ing  Society  and  Smith  (App.),  872 


—  relation  of  sidhogent  to  undisclosed  prvndpal : 
consignor  and  consignee :  right  to  follow  proceeds 
of  consignment  in  the  hands  of  third  parties]-^ 
The  plamtifib  sent  goods  to  London  to  M.  &  T, 
for  nle.    M.  &  T.,  having  no  London  house, 
sold  the  same  through  the  defendants,  indorsing 
to  them  the  bills  of  lading  which  the  plainti£b 
had  previously  indorsed  to  M.  &  T.    The  de» 
fendants  paid  the  proceeds  of  these  sales  into 
their  general  account  at  the  bank,  but  kept  the 
result  of  such  sales  distinct  in  their  own  books. 
M.  &  T.  had  one  house  at  Glasgow  and  another 
at  Leith.    The  plaintiffs  dealt  with  the  Glasgow 
house  alone ;  the  defendants  with  both.  M.  &  T. 
stopped  payment  at  a  time  when  the  Glasgow 
house  was  not  and  the  Leith  house  was  in- 
debted to  the  defendants.    The  plaintiffii  sued 
the  defendants  to  recover  a  balance,  the  result 
of  sales  of  their  produce  which  the  defendants 
had  not  remitted  to  M.  &  T.    The  jury  found 
that  the  pkintiffs  did  not  through  M.  &  T. 
employ  the  defendants  to  sell  and  act  for  them, 
but  that  the  defendants  knew  that  M.&  T.  were 
acting  as  agents : — Held  (reversing  the  judg- 
ment of  FiBLD,  J.),   that  the  plaintiffs  oould 
not  recover ;  that  there  was  no  privity  of  con- 
tract between  the  plaintiffs  and  tne  defendants, 
that  the  defendants  were  not   in  a  fiduciary 
position  to  the   plaintiffs,  and   therefore  that 
the  plaintiffii  coidd  not  follow  the  identified 
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Sroceeds  of  their  goods  in  the  hands  of  the 
efendants.     The  New  Zealand  and  Anstraiian 
Land  Co.  v.  Watson  (App.),  433 

See  Bankruptcy. 

Fbiobitt.    See  Bills  of  Sale. 

PaisoirBRS — maintenance  of  insane :  by  whom  ex- 
penses to  be  paid :  3  &  4  Vict.  c.  54.  s.  2 :  27 
&  28  Vict.  c.  29 :  40  &  41  Vict.  c.  21.  ss.  4  and 
67.  Reff.  V.  Oastler  and  Mew8,  Justices  of 
Surrey  (App.)  (M.O.  4),  103 

See  Justice  of  the  Peace. 

Pbiyilbob.    See  Defamation. 

*  Pbofits."    See  Income-Tax. 

Pbohibition — mayor's  court  oj  London:  foreign 
attachment:  corporation  garnishee] — Process  of 
foreign  attachment  cannot  be  enforced  by  dis- 
tress against  the  garnishee,  bnt  only  by  arrest 
of  his  person.  It  cannot,  therefore,  be  enforced 
at  all  against  a  corporation  aggregate,  which  is 
by  its  nature  incapable  of  being  arrested.  The 
Mayor  and  Aldermen  of  the  City  of  London  t. 
The  London  Joint-Stock  Bank  (H.L.),  594 

See  Ecclesiastical  Court.    Railway  Clauses 

Act. 

Pbokissort  Notb.    See  Stamp  Act. 

Public  Health  —  urban  sanitary  authority : 
street,  subsidence  of,  raising  of:  rights  of  owner 
of  premises  abutting'] — The  plaintiffs  were 
owners  of  houses  abutting  on  the  High  Street 
in  the  town  of  Northwich.  North wich  is  situate 
on  a  bed  of  rock  salt,  and  in  consequence  of 
the  exhaustion  of  the  salt  by  natural  and  other 
causes,  the  surface  of  the  ground  from  time  to 
time  subsides  to  a  considerable  extent.  In 
1870  the  surface  of  High  Street  had  subsided  ; 
it  was  then  raised  to  what  was  estimated  to 
have  been  its  former  level,  and  the  plaintiffs' 
houses  were  built  at  the  same  time.  In  1876 
the  surface  of  the  High  Street,  together  with 
the  plaintiffs'  houses,  had  again  subsided.  The 
defendants,  a  local  board,  acting  ander  the 
Public  Health  Act,  1875,  restored  the  road  to 
the  level  it  was  in  1870— a  height  which  was 
found,  having  regard  to  the  obstruction  caused 
by  occasional  floods,  to  be  reasonably  necessary 
for  the  ordinary  traffic,  but  putting  floods  out 
of  the  question,  and  having  regard  only  to  the 
inconvenience  caused  to  the  oidinary  traffic  in 
times  other  than  the  times  of  flood,  was  not 
necessaiy  to  so  great  an  extent.  The  plaintiffs 
raised  their  houses  to  the  same  level  by  means 


of  expensive  machinery,  and  sought  by  arbi- 
tration proceedings  under  sections  179  ^id  180 
of  the  Public  Heidth  Act,  1875,  to  recover  from 
the  defendants  the  expenses  thereby  incurred : 
— Heldf  that  the  plaintifiEs  could  not  recover 
from  the  defendants,  for  that  they  possessed  no 
rights  which  the  defendants  had  infringed ;  nor 
had  the  plaintiffs  any  right  to  compensation 
under  section  308  of  the  Public  Health  Act,  1875, 
for  that  the  acts  done  by  the  defendants  were 
not  "  an  exercise  of  any  of  the  powers  of  the 
Act,"  but  a  fulfilment  of  their  duty  as  surveyors 
of  highways  conferred  on  them  by  section  144. 
Burgess  and  Another  y.  The  Northwich  Local 
Board,  210 


—  (88  &  39  Vict.  c.  55),  s.  150~sewering  of 
streets :  recovery  of  expenses  incurred  by  local 
"board:  notice  not  in  accordance  with  statute: 
private  improvement  expenses:  summarv  pro- 
cedure before  justices.  Gould  and  Others  v. 
The  Bacup  Local  Board  (M.C.  44),  421 


See  Corporation.    Landlord  and  Tenapt. 


Public  Wobship  Hbgulation  Act — disobedience 
to  inhibition :  power  to  signify  for  contempt : 

jurisdiction  of  court  of  arches :  form  of  requi^ 
sition,  monition  and  inhilniion:    authority  of 

forms  given  by  rules  and  orders :  official  prin- 
cipal appointed  by  public  wors^p  reguUUion  act, 
not  bound  by  \21th  canon:  writ  de  eontumaee 
capiendo:  costs] — ^A  representation  under  the 
Public  Worship  Regulation  Act,  1874,  having 
been  made  by  the  churchwardens  against  the 
incumbent  of  a  parish  to  the  Bishop  of  the 
diocese,  as  the  Bishop  and  the  Archbishop  of 
the  province  were  both  interested  in  the  patron- 
age of  the  living,  another  Bishop,  namely,  the 
Bishop  of  E.,  was  appointed  by  sign  manual  to 
act  for  the  Bishop  and  Archbishop  in  the  matter 
of  the  representation  under  section  16.  The 
Bishop  of  E.  having  considered  the  representa- 
tion and  communicated  with  the  parties  in 
accordance  with  section  9,  sent  a  requisition  to 
the  Judge  to  hear  the  case  in  London  or  West- 
minster, or  within  the  diocese.  The  requisition, 
with  the  exception  of  an  alteration,  rendered 
necessary  by  the  double  patronage,  followed  the 
form  given  by  the  Rules  and  Orders  of  1875. 
Though  reciting  that  the  parties  had  failed 
within  the  prescribed  time  to  state  their  willing- 
ness to  submit  to  the  Bishop's  directions,  it  did 
not  allege  that  a  copy  of  the  representation  had 
been  sent  to  the  incumbent,  or  that  he  had  been 
required  to  state  whether  he  would  submit  to 
the  Bishop's  directions  in  the  matter  of  the 
representation : — Held,  on  objection  to  the  re- 
quisition as  conferring  no  jurisdiction  on  the 
Judge,  that  it  was  valid ;  because,  first,  the 
Bishop  of  E.  was  properly  appointed  within  the 
meaning  of  section  16  to  act  for  both  Areh- 
bishop  and  Bishop ;  second,  the  requisition  suffi- 
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ciently  shewed  that  all  preliminaries  had  been 
complied  with ;  third,  the  incumbent  could  not 
object  to  the  form  of  the  requisition  if  the  facts 
essential  to  the  jurisdiction  existed ;  fourth,  the 
requisition  need  not  name  the  particular  place 
of  hearing,  only  the  limits  within  which  the 
hearing  is  to  be.    The  Rules,  Orders  and  Forms 
issued  by  Her  Majesty  in  Council,  with  the  ad- 
vice of  certain  persons,  under  section  19  of  the 
Public  Worship  Regulation  Act,  1874,  for  re- 
gulating  the  procedure  under  the  Act,   being 
sanctioned  by  Parliament,  are  of  statutory  au- 
thority,  and    proceedings   which    follow  such 
Rules  and  Orders  and  the  forms  thereby  pre- 
scribed cannot  be  impeached.    Lord  Penzance, 
when  appointed  under  section  7  of  that  Act  as 
"  the  Judge  of  the  Provincial  Courta  of  Can- 
terbury and  York,"  became,  on  the  occurrence 
of  a  vacancy,  ex  officio  Official  Principal  of 
those  Courts,  and  was  therefore  under  no    ob- 
ligation to  take  the  oath  or  subscribe  the  ar- 
ticles as  required  of  every  "chancellor,  com- 
missary and  official"  by  the  127th  of  the  Canons 
of  1603-4.    Such  Judge   on  becoming  Official 
Principal  of  the  Provincial  Court  of  Canterbury 
(the  Court  of  Arches)  was  not  thereby  consti- 
tuted a  new  Court  with  a  new  jurisdiction,  but 
succeeded  to  and  his  Court  was  merged  in  the 
old  Court  of  Arches,  with  all  the  jurisdiction 
and  authorities  inherent   in    that   Court,  and 
with  such  additional  jurisdiction  as  is  conferred 
by  the  Act.    A  monition,  commanding  an  in- 
cumbent to  abstain  from  certain  specified  unlaw- 
ful practices  and  other  practices  and  matters  of 
a  like  nature,  is  good  in  form ;  and  on  proceed- 
ings taken  against  the  incumbent  fordisregarding 
the  monition  in  respect  of  matters  alleged  to  be 
of  a  like  nature  with  those  specifically  named, 
it  is  a  question  of  fact,  to  be  determined  by 
the  Judge  or  Bishop  who  issued  the  monition, 
whether  the  matters  complained  of  are  of  a 
like  nature,  and  from   his  finding  an  appeal 
will  lie.    The  Petty  Bag  Office  and  Enronnent 
Amendment  Act,  1849  (12  &  13  Vict.  c.  109), 
s.  26,  repeals  so  much  of  the  5  Eliz.  c  23.  s.  3, 
and  53  ueo.  3.  c.  127.  s.  1,  as  requires  the  writ 
de  contumace  capiendo  to   be  issued  in  term 
time,  but  does  not  repeal  so  much  of  the  same 
Acts  as  requires  that  writ  to  be  brought  into 
Court  and  opened  in  the  presence  of  the  Jus- 
tices. By  the  13th  section  of  the  Public  Worship 
Regulation  Act,  1874,  obedience  to  a  monition 
ander  the  Act  is  to  be  enforced  by  an  order  of 
inhibition,  and  in  certain  events  the  living  is 
to  become  void,  but  the  section  does  not  point 
out  how  obedience  to  the  inhibition  is  to  be  en- 
forced.   An  incumbent  having  disregarded  an 
order  of  inhibition  issued  against  him  under 
the  13th  section  of  the  Act,  the  Judge  issued 
a  significavit  against  the  incumbent  for  con- 
tempt, and  a  writ  de  contumace  capiendo  was 
issued  under  which  the  incumbent  was  arrested 
and  imprisoned.      The  writ  was   issued  and 
made  returnable,  and  was  enrolled  and  delivered 
of  record  in  the  Crown  Office  out  of  term,  and 
was  not  brought  into  or  opened  in  Court.    On 


writ  of  habeas  corpus  by  the  incumbent  to  be 
discharged  from  custody  on  the  ground  (amongst 
others)  that  the  Jud^e  had  no  power  to  signify, 
and  that  the  formalities  required  by  5  Eliz.  c.  23, 
and  53  Geo.  3.  c.  127,  had  not  been  complied 
with, — Held,  that  the  Judge  in  the  exercise  of 
his  general  jurisdiction  had  power  to  signify, 
and  that  the  writ  had  been  properly  issued ; 
but  Held,  that  as  the  writ  had  not  been  brought 
into  Court  and  opened  in  the  presence  of  the 
Justices,  the  arrest  thereunder  was  bad,  and 
that  the  incumbent  was  entitled  to  his  discharge. 
Held  also,  that  the  proceedings  in  respect  of 
which  the  incumbent  was  arrested  being  civil 
and  not  criminal,  he  was  entitled  to  his  costs 
under  the  writ  of  habeas  corpus.  In  re  the  Rev.  T. 
P.  Dale.  The  Queen  v.  Lord  Penzance,  In  re 
the  Rev.  R.  W.  Enraght.  The  Queen  v.  Lord 
Pemance,  234 


Railways  Clauses  Consolidatiok  Act — 1863 
(26  #  27  Vict,  c,  92),  s.  27 ;  revision  of  working 
agreement:  regulation  of  railways  act,  1873, 
s.  10;  jurisdiction  of  railway  commissioners: 
prohibitum]— In  1858  two  railway  companies 
entered  into  a  working  agreement  under  a 
special  Act,  which  enabled  them  so  to  do,  with 
this  proviso,  "  That  no  such  agreement  shall 
be  valid  until  the  same  has  been  approved,  both 
as  to  the  period  of  its  continuance  and  in  other 
respects,  by  the  Board  of  Trade.'*  The  17th 
clause  of  the  agreement  empowered  the  Board 
of  Trade  once  in  every  ten  years  "  to  cause  this 
agreement  to  be  revised,  but  in  the  interest  of 
the  public  only."  In  1873  the  powers  and  duties 
of  the  Board  of  Trade  "  under  any  special  Act 
with  respect  to  the  approval  of  working  agree- 
ments between  railway  companies ''  were  trans- 
ferred to  the  Railway  Commissioners: — Held^ 
that  the  power  given  under  clause  17  of  the 
agreement  to  the  Board  of  Trade  was  a  power 
with  respect  to  Uie  approval  of  a  working  agree- 
ment, and  was  also  a  power  under  a  special  Act, 
so  that  the  Railway  Commissioners  had  power 
to  revise  the  agreement,  and  to  consider  it  in 
the  interest  of  the  public.  The  Corporation 
and  the  Chamber  of  Commerce  of  Huddersfield 
V.  The  Great  Northern  Rail,  Co.,  and  the  Man- 
Chester,  Sheffield  and  Lincolnshire  Rail.  Co.  587 


Ratlwat  ComaasiovEua— jurisdiction  oj:  tmu- 
lation  of  railways  act :  railway  company :  duty 
of,  under  railway  and  caned  traffic  act :  prohibi' 
tion :  demurrer] — The  2nd  section  of  the  Rail- 
way and  Canal  Traffic  Act  (17  &  18  Vict,  c  31) 
requires  evpiy  railway  and  canal  company  to 
afford,  according  to  their  respective  powers,  all 
reasonable  facilities  for  the  receiving,  forward- 
ing and  delivering  of  traffic  upon  and  from 
their  railways  and  canals.  Section  3  empowers 
any  company  or  person  complaining  of  any- 
thing done  or  any  omission  made  in  violation 
or  contravention  of  the  Act  by  such  companies, 
to  apply  for  relief  to  the  Court  of  CommoQ 
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Pleas.    The  Regalation  of  Kailnrays  Act,  1873 
(36  &  37  Vict.  c.  48),  transferred  to  the  Rail- 
way Commissioners  all  the  jurisdiction  of  the 
Court  of  Common  Pleas  in  the  above-mentioned 
matters.    A  complaint  was  made  to  the  Bail- 
way  Commissioners  pursuant  to  the  provisions 
of  these  Acts  by  the  Corporation  of  H.  as  to 
the  condition  of  the  stations  of  the  S.  £.  Rail- 
way Company  at  H.  and  L.,  and  application  was 
made  for  an  order  requiring  the  railway  com- 
pany to  enlarge  the  station  at  H.,  to  provide 
better  booking-office,  waiting-room,  refreshment- 
room  and  general  accommodation  therein;  to 
alter  the  existing  platforms  and  to  provide  new 
ones ;  to  improve  the  warehouse  and  cattle  ac- 
commodation; and  at  L.  to  enlarge  the  plat- 
form and  to  provide  a  new  road  of  approach. 
The  commissioners  delivered  a  judgment  setting 
out  the  order  which  they  proposed  to  make. 
This  order,  the  operation  of  which  was  sus- 
pended for  a  named  time,  required  the  railway 
company  to  extend  the  platform  accommodation 
at  H.  according  to  a  specified  plan,  to  cover  over 
the  platforms  and  part  of  the  carriage  yard,  to 
add  four  waiting-rooms  of  a  specified   size,  to 
reserve  a  portion  of  the  station  for  refresh- 
ments, to  increase  the  accommodation  for  the 
delivery  of  tickets,  and  to  increase  and  improve 
the  accommodation  for  cattle.    With  respect  to 
the  station  at  L.  the  order  required  the  company 
to  increase  and  improve  the  platform  and  wait- 
ing-room accommodation,   to    cover    over  the 
bridge,  to  make  fresh  openings  into  and  to  widen 
the  road  of  approach   to  that  station.      The 
railway    company  declared   generally  in   pro- 
hibition on  the  ground  that  the  commissioners 
had  no  jurisdiction  to  hear  the  application  or 
any  part  thereof.    The  commisMioners  demurred 
generally  to  the  whole  of   the  declaration : — 
Held  (reversing  the  judgment  of  the  Queen's 
Bench  Division),  that  the  subject-matter  of  the 
complaint  and  application  was  not  beyond  the 
scope  of  the  jurisdiction  of  the  commissioners, 
but  that  the    commissioners    had    no    power 
peremptorily  to  order  particular  works  to  be 
executed  according  to  a  specified    plan.    (By 
Lord  Selbornb,  L.C.,  and  Lord  Colbridob, 
C.J.),  that  the  orders  with  respect  to  the  plat- 
forms and  goods  yard  at  H.,  and  the  approach 
road   at   L.,   were    in  excess    of  jurisdiction  ; 
that  the  orders  as  to  refreshment  accommoda- 
tion and  the  covering  over  of  platforms,  carriage 
yard  and  bridge,  were  not  *•  facilities  "  within 
the  statute ;  but  that  the  orders  as  to  booking- 
office,  waiting-room  and  cattle  accommodation 
were  such   f^ilities,   and  that    the    demurrer 
ought  to  be  allowed  generally.      (By  Brett, 
L.J.)»  that  all  the  orders  except  those  relating  to 
the  cattle  accommodation  and  the  delivery  of 
tickets  at  the  booking-office,  were  in  excess  of 
jurisdiction,  that  the  judgment  on  the  demurrer 
should  be  distributive,  and  that  the  demurrer 
should  be  overruled  as  to  all  the  orders  except 
two.   The  South  Eastern  Rail.  Co.  v.  The  Railway 
Commissioners  and  the  Mayor  and  Corporation 
^Hastings  (App.),  201 


Railwat  Commissionbbs  (continued)— ;;tffi«ft^iaii 
of:  charge  by  railway  in  excess  of  parliamentary 
limit :  reasmaUe  facilities :  railway  and  canal 
traffic  act :  regulation  of  railways  act} — ^A  com- 
plaint having  been  made  to  the  railway  com- 
missioners of  fares  demanded  by  a  railway 
company  which  exceeded  by  a  small  amount 
the  sum  fixed  for  such  fares  by  Act  of  Parlia- 
ment,— Held  (affirming  the  judgment  of  the 
Queen*8  Bench  Division),  that  the  railway  com- 
missioners had  no  jurisdiction  to  entertain 
the  application,  and  that  a  writ  of  prohibition 
ought  to  issue;  for  that,  although  the  sums 
demanded  for  &res  were  in  excess  of  the  statu- 
tory limit,  still  there  was  no  allegation  that  the 
sums  were  so  fixed  and  so  demanded  with  a  view 
to  prevent  passengers  from  travelling  or  trains 
from  running,  nor  was  there  any  allegation  or 
evidence  that  the  fibres  so  fixed  and  demanded 
did  in  fact  have  that  eflfect.  The  Great  Western 
Rail,  Co,  V.  2%e  Railway  Commissioners  ;  in  re 
Brown  (App.),  483 

—  See  Railway  Clauses  Act 

Railway  Company — dutv  to  erect  and  maintain 
fences:    protection    fir    owners    of    adjoining 
lands :  release  by  owner  of  right  of  protection : 
effect  OH  right  of  occupier:    railways    clauses 
consolidation  act^ — The  plaintifif  was  in    1846, 
and  continued  to  the  time  of  action  brought, 
tenant   from  year  to    year  of  certain   lands, 
part    of   which   the   defendants    acquired    in 
1847  for  the  purposes  of  their  line.    The  de- 
fendants then  paid  the  landlord  of  the  plain- 
tiff compensation   for  his   statutory   right  to 
have  his  land  fenced  off  from  the  railway,  and 
he  released  them  from  all  obligation  to  fence. 
The  defendants  planted    a  hedge,   with  posts 
and  rails  on  either  side,  and  made    a  ditch 
between  their  line  and  the    land  occupied  by 
the  plaintiff.     This  fence  was  not  kept  in  repair, 
in  consequence  of  which  a  cow  belonging  to  the- 
plaintiff  fell  into  the  ditch  and  was  killed.     In 
an  action    for   the   value    of   the  cow, — Hdd 
(afiSrming  the  judgment  of  the  Common  Pleas 
Division),  that  the  defendants  were  liable  to  the 
plaintiff,  as  the  agreement  between  his   land- 
lord and  the  defendants  did  not  take  away  his 
statutory   right  to    have    a    fence  maintained 
pursuant  to  the  provisions  of  section  68  of  the 
Railways    Clauses    Consolidation    Act,     1845. 
Corryy.  The  Great  WestemRail,  Co.,  313  (App.), 
886 


execution    against  roUing  stock    or   plant: 


railway  companies  act :  railway  closed  for 
^raj^]— Rolling  stock  and  plant  of  a  railway 
company,  whose  railway  had  fallen  into  dis- 
repair, and  who  had  been  obliged  by  financial 
difficulties  to  close  their  railway,  were  seized  in 
execution  .—Held,  that  30  &  31  Vict.  c.  127.  s.  4, 
restricting  execution  against  the  rolling  stock 
and  plant  of  a  railway  company,  was  not  con- 
fined to  a  railway  which  was  open  for  traffic,  but 
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applied,  although  the  railway  had  been  closed 
for  traffic  and  it  was  doubtful  whether  it  would 
ever  be  re-opened.  The  Midland  Waggon  Co. 
V.  The  Potteries,  Shrewsbury  and  North  Wales 
Bail.  Co.,  6 

-^— -  negligence :  passenger's  luggage :  liability 
apart  from  contract^ — The  G.W.R.  issue  through 
tickets  from  Stourbridge  on  their  line  to  Euston 
{via  Birmingham)  on  the  defendants'  line.  The 
journey  from  Stourbridge  to  Birmingham  is  by 
the  Cr.W.R,  and  from  Birmingham  to  Euston 
by  the  defendant  railway.  The  plaintiff  travelled 
with  one  of  these  tickets,  and  his  portmanteau 
was  labelled  and  carried  in  the  van  of  the 
G.W.R.  as  far  as  Birmingham.  At  Birmingham 
he  changed  into  the  defendants'  train,  and  his 
portmanteau  was  seen  to  be  transferred  into  the 
van  of  the  defendants'  train,  but  at  Euston  it  was 
not  forthcoming,  and  was  not  recovered  till  three 
months  afterwards,  when  its  contents  were  in- 
jured by  contact  with  some  perishable  articles  he 
had  packed  inside  it.  The  plaintiff  having  sued 
the  defendant  company  for  the  delay  and  injury 
to  his  goods,  it  was, — Held,  that  the  action  was 
maintainable  in  accordance  with  the  principle 
of  Foulkes  V.  The  Metropolitan  Railway  Company 
(49  Law  J.  Rep.  C.P.  361 ;  Law  Rep.  6  C.P.  D. 
157)}  for  the  defendants,  having  received  the 
portmanteau  to  forward  it,  had  committed  a 
breach  of  duty  in  neglecting  to  do  so,  for  which 
they  were  responsible,  apart  from  any  question 
of  contract.  Hooper  v.  The  London  and  North 
Western  Rail.  Co.,  103 

Semble,  Mytton  v.  The  Midland  Railtoay  Company 
(4  Hurl.  &  N.  615;  28  Law  J.  Rep.  Exch.  385) 
is  overruled  by  Foulkes  v.  The  Metropolitan 
Railway  Company  (49  Law  J.  Rep.  CJP.  361  ; 
Law  Rep.  6  C.P.  D.  157).    Ibid. 


by-law,  divisibility  of:  passenger  travelling 


in  a  first-class  carriage  with  second-class  ticket : 
intention  to  defraud:  8  Vict,  c  20.  ss.  103,  108, 
109.  Dyson  v.  The  London  and  North  Western 
Railway  Company  (M.C.  78),  494 

See  Corporation.    Revenue. 

Railway  Passenobb  Dxjtt — cheap  trains  a4;t  (J  # 
8  Vict,  c.  85.  ss,  6  and  0)  .*  exemption  from 
duty :  third-class  passenger] — To  constitute  a 
train  complying  in  other  respects  with  the 
statutory  requirements  a  cheap  train  within 
section  6  of  7  &  8  Vict.  c.  85,  entitling  the  rail- 
way company  to  exemption  firom  passenger  duty 
under  section  9,  no  third-class  passenger  must 
be  charged  more  than  the  parliamentary  fare. 
The  Attorney- General  v.  The  Metropolitan  Rail, 
Co.,  573 


duty  added  to  fare:  extra  charge  for  sleeping 


accommodation] — By  5  &  6  Vict  c.  79  duty  is 
payable  on  all  sums  received  or  charged  for  the 
hire,  fare  or  conveyance  of  passengers  upon  any 


railway.  A  private  Act  fixed  the  maximum  rates 
to  be  charged  by  the  defendants  for  the  convey- 
ance of  passengers,  the  tolls  for  the  use  of  car- 
riages and  every  other  expense  incidental  to  the 
conveyance  aforesaid,  except  government  duty. 
The  defendants  added  the  duty  to  the  fares, 
which  were  fixed  in  some  cases  at  the  maximum 
and  in  some  cases  below  the  maximum  rate 
allowed,  and  charged  passengers  the  sum  total 
as  the  price  of  a  ticket.  An  information  having 
been  laid  by  the  Crown  claiming  duty  on  the 
sum  so  added  to  the  fare, — Held  (affirming  the 
judgment  of  the  Exchequer  Division),  that  the 
Crown  was  entitled  to  duty  upon  the  sum  so 
added.  The  Crown,  by  the  same  information, 
claimed  duty  on  sums  charged  by  the  defen- 
dants to  first-class  passengers  in  addition  to 
the  ordinary  fare,  for  the  use  of  a  sleeping 
carriage  provided  with  beds,  lavatories  and  at- 
tendance, in  which  such  passengers  could  remain 
undisturbed  till  such  hour  as  they  might  choose 
to  be  called,  even  though  they  had  arrived  at 
their  journey's  end  at  an  earlier  hour.  Held  alao 
(affirming  the  judgment  of  the  Exchequer  Di- 
vision), that  tjfie  Crown  was  entitled  to  duty 
upon  tJie  sum  charged  for  the  extra  accom- 
modation. The  Attorney-General  v.  The  London 
and  North  Western  Rail.  Co.  (App.),  170 

Rating — successive  occupation :  liability  of  out- 
going occupier:  bridge  acquired  by  board  of 
works  :  liability  to  rate :  beneficial  occupation  : 
32  &  33  Vict.  c.  41.  s.  16 :  40  &  41  Vict.  c. 
xcix.  Hare  v.  The  Churchwardens  and  Overseers 
of  Putney  (App.)  (M.C.  81),  585 

Rbaltt — Agreement  to  devise.    See  Contract. 

Rbasonablb  Facilities.  See  Railway  Commis- 
sioners. 

Recbift  and  Ixvbntobt.    See  Bill  of  Sale. 

Rbcbivbr.    See  Judgment  Creditor. 

Rbqistbb.    See  Ship  and  Shipping. 

Registration.    See  Bills  of  Sale. 

Refuted  Owkebship.    See  Bankruptcy. 

Retaineb.    See  Solicitor. 

Rbtubning  Officer.  See  Municipal  Election 
Petition. 

Reventte — succession  duty:  mortgage  of  base  fee  : 
resettlement] — ^E.  B.  being  seised  m  fee,  granted 
estates  to  trustees  to  the  use  of  himself  for  life, 
with  remainder  to  his  sons  successively  in  tail 
male,  remainder  \a  Vv\b  daughters  in  tail  general. 
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The  grantor  died,  leaving  two  sons,  Edward  (a 
lunatic)  and  Reginald,  and  one  daughter,  Francea. 
Reginald  conveyed,  subject  to  Edward's  estate, 
to  Sie  use  of  himself  in  fee,  and  then  mortgaged 
the  base  fee  thus  created  to  a  bank  for  124,000/., 
being  more  than  the  fee^simple  value  of  the  pro- 
perty. Frances  married,  having  bound  herself 
by  ante-nuptial  settlement  to  settle  any  real  pro- 

Serty  which  she  should  acquire  in  her  own  right 
uring  the  marrriage  on  herself  for  life,  with 
remainder  to  her  children.  Subsequently,  by  an 
arrangement  between  all  the  persons  interested, 
Reginald,  Frances  and  her  husband,  with  the 
consent  of  the  Lord  Chancellor,  as  protector  of 
the  settlement,  conveyed  the  property  to  trustees 
in  fee,  subject  to  Edward's  estate  tail,  discharged 
of  the  mortgage  and  Reginald's  equity  of  re- 
demption, upon  trust,  after  the  death  of  Edward, 
to  raise  37,000/.  by  sale,  and  after  paying  off 
the  mortgage  to  convey  to  the  use  of  other  trus- 
tees, in  trust  for  Frances  for  life,  with  remainder 
to  her  husband  for  life,  with  remainder  to  their 
sons  in  succession  in  tail  male,  with  remainders 
over.  Edward  died  without  issue.  Frances  and 
her  husband  died  leaving  the  defendant  their 
eldest  son: — Held  (affirming  the  judgment  of 
the  Exchequer  Division),  that  the  defendant, 
for  the  purposes  of  succession  duty,  derived  his 
sncc«»ion  from  hi.  mother  and  not  from  B«gi- 
nald.  The  Attorney-General  v.  Dowling  (App.), 
192 

REVEifUB  (continued) — succession  duty:  appoint" 
meni  by  donee  of  general  power:  predecessor:  suc- 
cession duty:  legacy  duty"]  —A  testator  bequeathed 
certain  funds  in  trust  for  his  daughter  for  life, 
with  remainder  to  such  persons  as  she  should  by 
deed  appoint,  and  in  default  of  appointment  to  her 
next-of-kin.  The  testator  died  before  the  pass- 
ing of  the  Succession  Duty  Act,  1853,  and  legacy 
duty  at  the  rate  of  one  per  cent  was  paid  on  the 
above  trust  funds.  The  daughter,  after  the 
passing  of  the  Succession  Duty  Act,  1853,  ex- 
ercised the  power  in  favour  of  her  nieces,  grand- 
children of  the  testator : — Heldy  first,  that  the 
nieces  were  liable  to  a  duty  of  one  per  cent,  as 
on  a  succession  derived  from  the  testator,  who 
was  the  "  predecessor  "  within  section  2  of  the 
Succession  Duty  Act,  1853 ;  secondly,  that  the 
payment  of  the  legacy  duty  had  not  discharged 
the  nieces  from  the  obligation  to  pay  succession 
duty.     The  Attorney- General  v.  Mitchell^  406 

Riot — felonious  demolition  of  houses :  liability 
of  hundred  :  7  &  8  Geo.  4.  c.  31.  s.  2.  Drake 
V.  Foottit,    Drake  v.  Hankin  (M.C.  141),  762 

Risk.    See  Marine  Insurance. 

Salb  of  Food  and  Dbuos  Acts,  1875,  1879  (38 
&  39  Vict.  c.  63.  s.  14,  and  42  &  43  Vict.  c.  30. 
8.  3)  —  consignor  and  consignee  :  adulterated 
milk  in  course  of  transit :  no  delivery  of  sample 
to  agent  of  seller.   Rouch  v.  Hall  (M.C.  6),  277 


Saui  07  Goods — mant^aatuirer :  contract  for  sale 
of  goods  by  manvfactwrer :  implied  term  that 
goods  are  of  manufacturer's  oum  make :  evidence: 
custom] — In  a  contract  to  supply  goods  by  a 
firm,  who  manufiicture,  but  do  not  otherwise 
deal  in  the  goods,  there  is,  where  no  usage  or 
custom  to  the  contrary  is  shewn,  an  implied 
term  that  the  goods  shall  be  of  the  firm's  own 
make.  The  plaintiffs,  a  firm  who  were  manu- 
facturers of,  but  did  not  otherwise  deal  in,  iron 
goods,  by  a  contract  in  writing  agreed  to  supply 
to  the  defendants  a  quantity  of  ship-plates  of  a 
specified  quality  and  description  by  monthly 
deliveries  at  the  defendants  shipyard.  The 
contract  was  headed  with  the  name  of  the 
plaintiflb'  works,  and  had  their  trade-mark  on 
Its  margin,  and  it  contained  a  clause  providing 
that  in  case  of  any  strika  of  workmen  causing  a 
stoppage  of  the  works,  the  supply  of  the  plates 
might  be  suspended  during  the  continuance  of 
the  strike.  Before  the  deliveries  were  com- 
pleted the  plaintifis  closed  their  works  and  pro- 
posed to  complete  the  contract  by  delivering 
plates  of  the  specified  quality  and  description, 
but  manufactured  by  other  firms.  The  defen- 
dants having  refused  to  accept  delivery  of  these 
plates,  the  plaintifiEs  sued  them  for  breach 
of  contract,  and  at  the  trial  the  defendants 
tendered  evidence  of  a  custom  in  the  iron  trade 
that  the  buyer  of  iron  plates  from  a  firm  of 
manufacturers  of  them  is,  in  the  absence  of  aoy 
stipulation  to  the  contrary,  entitled  to  require 
plates  to  be  supplied  of  the  seller's  own  make: 
— Heldf  that  the  evidence  of  custom  did  not 
contradict  the  written  contract,  and  was  there- 
fore admissible.  Held  also  (by  Brbtt,  L.J.,  and 
Cotton,  L.J. ;  Bramwrll,  £. J.,  dissenting),  that 
the  defendants  were  entitled  to  refuse  to  accept 
delivery  of  the  plates  which  were  not  of  the 
plaintiffs'  own  manufacture.  Judgment  of 
Manistt,  J.,  reversed.  Johnson  v.  Raylton, 
Dixon  4-  Co,  (App.),  753 


—  successive  deliveries:  rrfusal  to  accept  one 
delivery  :  right  to  cancel  contract] — The  de- 
fendant in  October,  1879,  sold  to  the  plain- 
tiff 2,000  tons  of  iron,  at  429.  per  ton  free 
on  board — "  Delivery,  November,  1879,  or 
equally  over  November,  December  and  Janu- 
ary next,  at  M.  per  ton  extra."  The  plaintiff 
refused  to  accept  any  iron  in  November;  the 
defendant  then  declared  the  contract  to  be  can- 
celled. The  plaintiff  claimed  delivery  of  one- 
third  of  the  2,000  tons  in  December  and  one- 
third  in  January.  The  defendant  refused  to 
deliver.  In  an  action  for  non-delivery, — Heid 
(by  Bbaitweix,  LJ.,  and  Baqoallay,  L.J., 
BRffrT,L.J.,  dissenting),  that  the  plaintiff's 
breach  of  contract  in  refining  to  accept  delivery 
in  November  entitled  the  defendant  to  cancel 
the  contract,  and  therefore  the  defendant  was 
not  liable.  Judgment  of  Fcbld,  J.,  and  Makistt, 
J.,  reversed.  Hoare  v.  Rennie  (5  Hurl.  &  N. 
19;  29  Law  J.  Rep.  Exch.  73)  approved. 
Honck  T.  Mutter  (App.),  529 
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Salyaob.    See  Shipping. 

Sba — bodies  cast  on  shore:  buried  by  parish: 
expenses  from  county :  48  Geo.  3.  c  75.  ss.  I, 
5,  6.  Tke  Churchwardens  of  Woolwich  y. 
Robertson  (M.G.  87),  544 

Sbal,  contract  not  under.    See  Corporation. 

Sbssions — aright  of  appeal :  notice  of  appeal :  time: 
statutes  11  Geo.  2.  c.  19.  s.  5,  and  12  &  13  Vict, 
c.  45.  s.  1 :  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  ss.  31  and  32:  practice: 
regulations  and  conditions  of  appeal.  Re^,  t. 
The  Justices  of  Salop  (M.C.  72),  669 

Set-off.    See  Pleading.    Practice. 

Skkbiff— fieri  facias:  execution:  sheriff* s  fees: 
sheriffs  officer,  right  of  to  recover  fees  from  so* 
licitor  of  execution  creditor] — A  sheriff's  officer, 
who  has  executed  a  writ  oi  fieri  facias,  cannot 
maintain  an  action  for  his  fees  against  the  soli- 
citor of  the  execution  creditor,  where  the  solicitor 
has  done  nothing  more  than  deliver  the  writ  to 
the  sheriff  for  execution.  Mayherry  y.  Man^ld 
(9Q.B.  754;  16  Law  J.  Rep.  aB.  102) followed; 
Brewer  y.  Jones  (24  Law  J.  Rep.  Exch.  143; 
10  Exch.  655)  oyerruled.  Royle  y.  Busby  ^ 
Sons  (App.),  196 

possession  of:  failure  to  withdraw  sheriff 

from  possession  after  composition :  malice'] — In 
the  absence  of  malice,  no  action  will  lie  against 
a.  judgment  creditor  for  not  withdrawing  the 
sheriff  from  possession  after  the  judgment 
creditor  has  become  bound  by  a  composition 
of  the  debt.  According  to  the  statement  of 
claim,  A,  haying  recoyered  a  judgment  against 
B,  issued  a  writ  of  fi,  fa.,  under  which  the 
sheriff  entered  into  possession  of  B's  goods.  B 
filed  a  petition  of  insolvency,  and  A  proved  for 
the  amount  of  his  judgment  against  B's  estate. 
Resolutions  for  a  composition  were  passed  and 
registered.  The  sheriff  refused  to  withdraw 
from  possession  without  A's  instructions,  which 
were  not  given  by  A.  No  malice  was  alleged 
as  against  A : — Held,  on  demurrer,  that  in  the 
absence  of  malice  A's  failure  to  instruct  the 
sheriff  to  retire  gave  B  no  right  of  action  against 
A.    Phillips  V.  The  General  Omnibus  Co.,  112 


Sale  by.    See  Bill  of  Sale. 


Ship  akd  SmppiNO—^ffwra/  average :  deck  cargo : 
jettison:  contribution] — The  defendants,  ship- 
owners, contracted  with  the  plaintiff  to  carry  his 
cattle,  on  deck,  from  New  York  to  Portsmouth. 
No  custom  to  carr^ cattle  on  deck  existed.  During 
the  voyage  the  ship  encountered  heavy  weather, 
and  the  matter  made  a  proper  and  necessary 
jettison  of  the  cattle : — Held  (reversing  the 


judgment  of  the  Queen's  Bench  Division),  that 
the  plaintiff  was  not  entitled  to  contribution 
from  the  defendants  in  respect  of  his  loss  either 
by  way  of  general  average  on  ship,  freight  and 
cargo,  or  as  a  particular  right  to  contribution 
from  the  defendants  alone.  Wright  v.  itfar* 
wood.    Gordon  v.  Marwood  (App.),  643 

—  necessaries  for  ship :  authority  of  part  owner 
to  pledge  other  owner  s  credit :  managing  owner  : 
entry  on  register] — The  Act  89  &  40  Vict.  c. 
80.  s.  36  requires  the  name  and  address  of  the 
managing  owner  for  the  time  being  of  every 
British  ship  to  be  registered  at  the  custom-house 
of  the  ship's  port  of  registry.  In  accordance  with 
this  provision  W.,  in  1877,  being  the  registered 
owner  of  certain  shares  in  a  ship,  caused  himself 
to  be  entered  as  managing  owner.  Subsequently, 
in  1879,  the  defendant  became  registered  owner 
of  certain  other  shares  in  the  same  ship,  and 
agreed  to  sell  them  to  W.  for  cash,  informing 
W.  that  he  had  no  intention  of  navigating  the 
ship,  and  would  not '  take  any  part  in  her 
management.  W.  thereupon  agreed  that  the 
vessel  should  not  leave  port  tiU  the  cash  was 
paid.  Shortly  after,  W.,  without  the  defendant's 
knowledge,  ordered  necessaries  for  the  ship 
from  the  plaintiffs,  and  sent  the  ship  to  sea. 
The  defendant  had  no  interest  in  the  adventure, 
of  which  he  knew  nothing,  nor  was  he  aware  of 
the  entry  in  the  register  of  W.  as  managing 
owner,  which  still  remained  uncancelled.  The 
plaintiffs  had  inspected  the  register  before 
supplying  the  necessaries,  and  found  the  defen- 
dant's name  as  part  owner.  W.  shortly  after 
went  into  liquidation.  On  action  brought  to 
recover  the  price  of  the  necessaries  frt>m  the 
defendant,  —  Held,  that  W.  had  not  in  fact 
authority  to  bind  the  defendant,  and  that  the 
fact  of  the  entry  on  the  register  of  W.  as  manag- 
ing owner  remaining  uncancelled,  was  not  a 
holding  out  by  the  defendant  of  W.  as  his  manag- 
ing owner,  or  as  clothed  with  authority  to  bi^ 
any  other  owners  than  those  who  had  in  fact  en- 
trusted to  him  the  management  of  the  ship. 
Frazer  j-  Co,  v.  Cuthbertson,  277 

pilotage :  salvaae^ — A  ship  bound  for  Barrow- 
in-Furness  was  driven  by  a  violent  storm  to 
leeward  of  her  port  into  Morecambe  Bay.  She 
could  not  beat  to  windward,  but  was  being 
driven  towards  dangerous  sands.  Her  captain 
and  crew  were  ignorant  of  the  locality,  and 
unless  guided  to  some  part  of  the  bay  where 
she  might  take  the  ground  or  lie  in  safety  she 
would  inevitably  have  been  lost  Some  pilots, 
seeing  her  peril,  put  to  sea,  at  considerable 
danger  to  Uieir  own  lives,  and  being  unable, 
through  the  height  of  the  sea,  to  board  the 
ship,  they  led  her,  by  preceding  her  and  sig- 
nalling, to  a  safe  anchorage  in  the  bay.  The 
ship  had  a  pilot  signal  flying  when  the  pilots 
put  off.  No  mention  was  made  from  the  ship 
of  any  port  to  which  she  should  be  steered; 
and  she  had   not  suffered  any  damage  to  her 
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hull,  spars  or  aaiU: — Edd,  that  the  semces 
rendered  by  the  pilots  were  salvage,  and  not 
pilotage,  sernoes.  Akerblam  y.  lirice,  Potter, 
Walker  ^  Co.  (App.),  629 

Ship  Ain>  SmppiNa  (continued) — registration: 
written  agreement  to  trantfer :  merchant  shipping 
act:  merchant  shipping  act  amendment  aefX — 
An  agreement  in  writing  to  transfer  a  ^nip 
does  not  require  to  be  registered  under  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict, 
c.  104),  s.  55,  nor  need  the  special  descrip- 
tion of  the  ship  sold  required  by  that  section 
to  be  inserted  in  a  bill  of  sale  transferring 
the  ship  be  contained  in  such  agreement.  The 
plaintiff  agreed  in  writiDg  with  the  defendant 
to  sell,  and  the  defendant  agreed  to  purchase, 
a  y&cht  belonging  to  the  plaintiff  for  the  sum 
of  2,600^,  whereof  the  plaintiff  was  the  re- 
gistered owner,  on  condition  that  the  defendflint 
should  be  at  liberty  to  rescind  the  said  agree- 
ment should  the  yacht  prove  unsound.  The 
defendant  refused  to  carry  out  his  part  of  the 
agreement,  and  the  plaintiff  brought  an  action 
against  the  defendant  for  specific  performance, 
or,  in  the  alternative,  2,600/.,  and  for  damages 
for  breach  of  contract.  The  defendant  pleaded 
that  the  agreement,  if  any  was  made,  was  not 
a  bill  of  sale,  nor  was  it  registered,  nor  did  it 
contain  a  sufficient  description  of  the  yacht,  as 
required  by  the  Merchant  Shipping  Act,  1854. 
The  plaintiff  demurred : — Held,  that  section  55 
of  the  Merchant  Shipping  Act,  1854,  applies  to 
the  actual  instrument  by  which  the  ship  is  to  be 
transferred  and  not  to  an  agreement  to  transfer. 
Battkyany  v.  Bouch,  421 

^—  supply  of  apprentice  hy  unlicensed  person : 
"  crimping'':  merchant  shipping  act,  1854(17 
^  18  Vict.  c.  104),  s.  147;  oumer  of  ship: 
contract  for  purchase  of  share  in  ship :  equitable 
part  oumer  of  ship  :  merchant  shipping  amend- 
ment act,  1862  (25  ^  26  Vict.  c.  63),  s.  3]— 
A.  made  a  bona  fide  contract  for  the  purchase  of 
one  sixty-fourth  share  in  a  Biitish  ship  and 
paid  a  deposit  thereon.  Subsequently,  and  before 
any  transfer  of  the  share,  he  supplied  an  ap- 
prentice to  the  ship,  not  being  licensed  under 
section  146  of  the  Merchant  Shipping  Act, 
1854.  The  Board  of  Trade  summoned  him  for 
a  penalty  under  section  147  :—Held,  that  he 
was  not  liable,  as  he  was  "owner"  within  the 
exception  in  sub-section  1  of  section  147,  which 
by  virtue  of  section  8  of  the  Merchant  Shipping 
Amendment  Act,  1862,  was  to  be  read  as  in- 
cluding equitable  owner.  Hughes  v.  Sutherland, 
567 


Shorthand  Notbs.    See  Costs. 


SiMOMT.    See  Church  and  Clergy. 
SiAia>KR.    See  Practice. 


SoLicrroB  —  negligence:  brmich  of  duty:  domtie 
retainer:  conflicting  interests'] — A  employed  B 
as  his  solicitor  in  an  action  against  C.  The 
learned  Judge  on  the  trial  reserved  his  judg- 
ment, intimating  that  there  would  certainly  bo 
a  verdict  for  A  as  regarded  part  of  his  claim, 
but  as  to  the  balance  he  would  consider  the 
matter.  In  the  interval  and  before  judgment 
actually  given,  D,  a  former  dientr  of  Ks,  con- 
sulted him  professionally  whether  he  could 
safely  leave  in  C's  possession  property  bought 
by  him  of  C,  which  was  nearly  all  Cs  property, 
and  on  B's  advice  a  bill  of  sale  was  executed 
by  C  in  I^s  favour.  When  judgment  was  given, 
C  filed  a  petition  for  liquidation  of  his  ^biis, 
and  in  consequence  of  the  bill  of  sale  A  only 
received  a  dividend  under  the  liquidation  pro- 
ceedings on  his  judgment  :—^i;m  (on  appeal 
by  Special  Case),  that  there  was  a  right  of 
action  on  the  ground  of  negligence  if  B  acted 
in  ignorance  of  his  doty ;  or  on  the  ground  of 
misconduct  and  breach  of  duty  if  he  were  aware 
of  it.    Barber  v.  Stone,  297 


rights  of  London  agent :  privity  of  contract : 


wrongful  detainer  of  money:  summary  juris- 
diction]— J.,  a  London  solicitor,  received,  as 
agent  for  B.,  a  country  solicitor,  certain 
moneys  for  debt  and  costs  recovered  under  a 
writ  of  fi.  fa.,  and  belonging  to  a  client  of 
R.  At  the  time  of  receiving  the  moneys  R 
was  indebted  to  J.  for  costs  incurred  as  his 
London  agent,  in  a  sum  equal  to  the  amount 
so  recovered : — Held,  that  .f.  was,  nevertheless, 
not  entitled  to  retain  this  amount  in  satis&c- 
tion  of  his  claim  against  B.,  but  was  bound  to 
pay  over  the  sum  to  R.'s  client.  In  re  Johnson 
(a  solicitor);  ex  parte  Edwards,  541 

See  Bills  of  Sale.    Costs.    Sheriff. 

Stamp  Act,  1870  (33  ^  34  Vict.  c.  97),  s.  49  ; 
denomination  of  instrument :  debenture  or  pro- 
missory note] — Instruments  were  issued  by  a 
company,  not  under  seal,  and  headed  "  deben- 
tures,'' by  which  the  company  undertook  to 
pay  at  a  specified  date  *'  one  hundred  pounds, 
the  amount  of  this  debenture,"  to  A,  or  order, 
and  interest  in  the  meantime  at  a  given  rate 
"to  the  holder  of  this  debenture,"  upon  pre- 
sentation and  delivery  of  the  coupons  whidi 
were  anoexed  to  the  instrument: — Held,  that 
such  instruments  were  liable  to  be  stamped  as 
debentures  under  33  &  34  Vict.  c.  97,  and  not 
as  promissory  notes.  The  British  India  Steam 
Nav,  Co.  V.  77ie  Com,  of  Inland  Bevenue,  517 

Statuth — construction  of :  consolidation  act:  in- 
corporation with  special  act :  lands  clauses  eon- 
sdidation  act :  costs  of  arbitration :  action  for 
costs  before  taxation] — By  a  private  Act  of  Par- 
liament a  special  tribunal  was  provided  for 
arbitration  in  respect  of  claims  for  compensation 
for  injury  to  land  by  the  works  of  a  nulway 
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bnt  DO  provision  was  made  as  to  costs.  The 
same  Act  incorporated  the  Lands  Clauses  Con- 
solidation Act,  1845,  "  except  where  expressly 
varied  "  by  the  special  Act : — Hdd,  that  the  pro- 
visions of  section  34  of  tki  Lands  Clauses 
Consolidation  Act,  1845,  were  not  "expressly 
varied  "  by  the  section  of  the  special  Act,  which 
provided  a  different  tribunal  of  arbitration ;  but 
that  those  provisions  applied  to  arbitrations 
under  the  section  of  the  special  Act.  The 
assessment  of  costs  by  a  Master  under  section  1 
of  the  Lands  Clauses  Consolidation  Act,  1869, 
is  not  a  condition  precedent  to  the  claimant's 
right  to  bring  an  action  for  such  costs  where 
the  right  to  costs  is  disputed.  The  Metropolitan 
District  Rail,  Co,  v.  Sharpe  (H.L.),  14 

Statutory  Duty — dutvto  he  enforced  by  injunction: 
remedy  hy  action  for  injury  caused  by  breach 
qf  duty  created  by  statute :  Forest  of  Dean  act 
(1^2  Vict,  c.  43. «.  29);  mines:  mortaagorand 
mortgagee:  liability  of  mortgagee  for  injury 
done  by  mortgagor  in  possession  to  adjoining 
wi/ii«]— The  statute  1  &  2  Vict,  c  43,  and  the 
rules  made  under  it,  regulate  the  use  of  adjoin- 
ing gales  in  the  Forest  of  Dean.  By  section  29 
compliance  with  the  rules  may  be  enforced 
"  by  or  on  behalf  of  Her  Majesty,  her  heirs  or 
successors,  or  by  any  other  person  or  persons,  by 
injunction  of  Her  Majesty's  Court  of  Exchequer 
or  otherwise,  in  such  manner  as  the  said  Court 
shall,  on  application,  think  fit."  The  plaintifib 
brought  an  action  for  damages  against  the  de- 
fendants, as  owners  of  adjoining  gales  in  the 
Forest  of  Dean  for  injury  sustained  by  the 
plaintiffii  through  the  stopping  of  the  engines 
in  the  defendants'  gale  contrary  to  one  of  the 
rules.  Some  of  the  defendants  were  mortgagors 
in  possession  of  and  working  the  gale.  The 
other  defendants  were  mortgagees  who  had 
never  been  in  possession  of  or  worked  it : — 
Held  (affirming  the  judgment  of  the  Exchequer 
Division),  that,  with  respect  to  the  defendants 
who  were  mortgagors,  the  specific  remedy  given 
by  section  29,  for  enforcing  compliance  with  the 
rules,  did  not  exclude  the  plaintiffs'  right  to 
recover  damages  for  injuries  caused  to  them 
by  an  antecedent  breach  of  the  rules.  Held 
also  (reversing  the  judgment  of  the  Exchequer 
Division),  that  the  mortgagees  were  not  liable 
in  the  action.  Roes  v.  Rugge-Price  (46  Law  J. 
Hep.  Exch.  777 ;  Law  Hep.  1  Ex.  D.  269)  ap- 
proved and  followed.  Brain  v.  Thomas  (AppA 
662 

Stbebt.    See  Public  Health* 

6uccBSdioN  Dunr.    See  Revenue. 
BtjRl^ACB^damage  to.    See  Mitiea. 
!tAJcATiolr.    See  FaHliamentt 

(tAZATtOK  o^  Costs.    See  t'ractice. 
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Tt^UEQRAPRa^telegraph  act :  exclusive  privilege  of 
the  postmaeter-gefieral :  telephones] — A  tele- 
phone, communicating  the  sound  of  the  voice 
from  the  transmitting  to  the  receiring  end,  by 
means  of  a  wire  carrying  an  electric  current, 
is  a  telegraph  within  the  meaning  of  sections 
3  and  4  of  the  Telegraph  Act,  1869,  whereby 
an  exclusive  privilege  of  transmitting  commu- 
nications by  telegraph  is  given  to  the  Post- 
master-General. The  subscribers  to  a  telephone 
exchange  company  paying  a  rent  to  the  com- 
pany for  the  convenience  of  any  two  of  them 
being  put  into  communication  together  through 
the  medium  of  various  centres,  are  not  within 
the  exceptions  in  favour  of  private  owners 
engrafted  in  the  exclusive  privilege  of  the  Post- 
master-General by  sections  4  and  5  of  the  Tele- 
graph Act,  1869.  The  Attorney- General  v.  The 
Edison  Telephone  Co.  of  London  {Lim,),  145 

Telbobafh  CoMPAiTT.    See  Income-Taz* 

TELBPHomiS.    See  Telegraphs. 

Tebv,  Enlaboemxmt  of.  See  Landlord  atid 
Tenant. 

Thibd  Party.    See  Practice. 

TiMB.    See  AppeaL 

Time  of  Issvnro  Warr.    See  Practice. 

TiTHB  Rbnt-chaaok.    See  Money  Paid. 

Tramways  Act — user  of  colourable  patent :  /tanged 
wheels] — The  appellant  made  use  of  a  patent 
whereby  a  lever,  when  set  in  motion,  raised  or 
lowered  a  movable  small  revolving  disc  at  the 
inner  side  of  the  two  front  wheels  of  an  omnibus, 
which  disc  acted  like  a  flange  in  the  ordinary 
tramway-car  wheel  when  lowered,  but  when  it 
was  raised  the  omnibus  could  travel  on  the 
roadway  apart  from  the  tramway : — i7eU,  that 
this  combination  of  open  wheel  and  flanged 
wheel  was  an  arrangement  within  section  54  of 
the  Tramways  Act,  1854.   Cottam  y.  Guettt  174 

Trespass— stfMm/  oyster  fishery :  navigable  river : 
grant  subject  to  exception  in  favour  of  free  in- 
hMtants  of  ancient  tenements] — The  plaintiffs, 
a  corporation  by  royal  charter  of  a  borough, 
claimed  to  be  possessed  of  a  several  fishery  in  a 
tidal  navigable  river.  The  defendants  claimed 
as  subjects  of  the  realm  a  general  right  to 
dredge  for  and  to  dispose  of  oysters  in  the  river 
in  question,  and  they  also  claimed  a  right  as 
free  inhabitants  of  ancient  tenements  in  the 
borouffh  to  dredge  for  oysters  in  the  same  river, 
fromuie  2nd  of  February  to  Easter  Eve  in  each 
year: — Held  (by  the  Court  of  Appeal— rfissefi- 
tiente  Bagoallat,  L.  J.—affirming  the  judgment 
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of  the  Common  Fleas  Diyision),  that  the  de- 
fendants were  liable  in  an  action  of  trespass, 
brought  by  the  corporation,  for  that  there  was 
evidence  from  charters  of  re-grant,  from  leases, 
and  from  immemorial  user,  of  a  grant  to  the 
predecessors  of  the  plaintiffs  of  a  several  fishery 
as  early  as  Henry  2,  and  that  there  was  no 
evidence  of  any  exception  out  of  that  grant  in 
ffivour  of  the  defendants.  The  Mai/or  and 
Free  Burgesses  of  the  Borough  of  SaUash  v. 
Goodman  (App.),  508 

Tbul,  Mode  of.    See  Practice. 

Tbictclb.    See  Locomotive. 

Tbust.    See  Bankruptcy.    Company. 

Tbustbb   Of    BAinutuPTCT.        See    Bankruptcy. 
Damages,  measure  of.    Practice. 

Ultba  Vibes.    See  Principal  and  Agent. 

Ukovb  Influbncb — confidential  relation:  patient 
and  medical  man :  revocable  gift] — At  the  trial 
of  an  action  by  the  executors  of  G.  to  recover 
the  amount  of  a  gift  of  money  made  by  G.  to 
her  medical  man,  it  was  admitted  that,  when  the 
gift  was  made,  the  relation  of  patient  and  medical 
man  existed  between  G.  and  the  defendant,  and 
that  G.  had  no  independent  advice  of  any  kind.  In 
answer  to  questions  left  to  them  by  the  Judge,  the 
jury  found  that  there  had  been  no  undue  in- 
fluence in  fact,  or  fraud,  on  the  part  of  the  de- 
fendant ;  and  that,  after  the  relation  of  patient 
and  medical  man  had  come  to  an  end  between 
G.  and  the  defendant,  and  after  any  effect  pro- 
duced by  it  had  been  removed,  she  intentionally 
abode  by  what  she  had  done.  The  Judge  whs 
not  asked  to  leave,  and  did  not  leave,  to  the 
jury  the  question  whether  G.,  when  she  made 
the  gift,  or  subsequently,  knew  that  it  was 
revocable,  and  he  entered  judgment  for  the 
defendant  upon  the  findings :  —Held,  that  as  the 
effect  of  the  flndiugs  was  that  G.,  after  the 
relation  and  influence  had  ceased,  deliberately 
determined  she  would  not  revoke  the  gift, 
whether  or  not  it  was  revocable,  the  judgment 
was  rightly  entered.  Mitchell  v.  Homfray 
(App.),  460 


Valued  Poltct.    See  Marine  Insurance. 

Warbhousehak.    See  Bill  of  Lading. 

War  Risks.    See  Marine  Insurance. 

Wild  Bibds  Protection  Act.  1880  (43  &  44 
Vict.  c.  36),  8.  3  :  foreign  bird  :  exemption  from 
penalties.     Taylor  v.  Rogers  (M.C.  132),  762 

Will — attesting  witnesses :  incompetency  suhseqvent 
to  execution'] — Where  an  attesting  witness  sub- 
sequently to  the  execution  of  the  will  marries 
a  devisee,  the  devise  is  not  void  under  the  1 5th 
section  of  the  Wills  Act.  Thorpe  v.  Bestvnck, 
320 

WiNBiNO-up.    See  Building  Society. 
WtrNB68.    See  Oormpt  Practioas.    Will. 
WoBos— "  Action,"  1 
"  Duties,"  24 


(I 


Event,*'  828 


"  Except  where  expressly  varied,"  14 


"House,"  471,  670 


"  Party  grieved,"  561 

•'  Profits,"  570 

"  Servant  or  other  person,"  132,  481 


"Due,"  137 

Writ.    See  Practice. 

Writ  for  Service  out  of  Jdrisdictiok.     See 
Practice. 


Epbata. — Page  196,  second  column,  tenth  line  from  the  bottom,  for  debtors  read  creditors;  and 
)age  197,  first  column,  fourteentli  line  from  the  top,  for  Stavely  Coal  and  Iron  Company  read 
'\  &  J.  Garfield  (Limited). 
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